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SPECIAL FEATURES. 

1. All the latest amendments, Central and State, 
accurately incorporated. 

2. Adaptations made in sections and articles in T - 1 . 
and Pakistan are given. 

3. Corresponding sections of earlier Acts indicated. 

4. Synopsis for each section and article shows where 
exactly to look for the point required. 

6. Decisions are classified under different.headings. 

6. Decisions are tested on first principles. 

7. Principles of law are deduced from vast mass of 
decisions. 

8. Principles of law presented in a'logicnl and cogent 
manner. 

9. Commentary, a reasoned exposition of law. 

30. Conflict of opinions in the decisions pointed out 
and discussed. 

11. Copious references to cognate sections and notes 
are given. 

12. Cases overruled or reversed pointed out in the 
foot-note remarks. 

13. Remarks in the foot-notes amplify and illustrate 
the principles in the Commentary and indicate 
the distinguishing features of the case. 

14. Any case in the Table of Cases will show where to 

* get the entire case-law on the point. 

15. The first reference in the foot-notes and reference 

, % to Official Reports are indicated in the Table of 

* Cases. 
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16. Topical Illdex locates the exact point required. 
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2n one sense no reported case can ever be 
obsolete while the laws and judicial usages of 
English-speaking countries are what they are: 
that is, no man can say beforehand that any given 
case, however antiquated or trifling it may appear 
in itself to be, may not at some time have its use 
for the modern practitioner or text-writer. Every 
decision in the books is part of the history of the 
law, and no part cf that history can be absolutely 
insignificant.—(Sir Frederick Pollock, Bart., LL.D., 
Corpus Professor of Jurisprudence in the University 
of Oxford.) 

Accurate knowledge of the present state of the 
law upon any subject involves necessarily the 
history of the development of the law upon that 
subject, which can only be attained by following 
down the decisions touching upon it. — (Francis 
M. Scott, Justice, Supreme Court, New York.) 

^he law is the last interpretation of the law 
given by the last Judge, 

t£he enunciation of the most elementary princi¬ 
ple of law is frequently met by a demand for 
“ an authority in support of that proposition . . . .” 
No time spent upon providing oneself with a 
precedent is ever wasted even though the book 
may have to be judiciously hidden from view until 
required—(The Hon’ble Sir Cecil Walsh, Kt.,K.C., 
Ex-Offg., Chief Justice, Allahabad High Court.) 

3j^he last Judicial Interpretation of. the law is 
the Law on which your case hangs. 

®o correctly appraise a Judicial decision, it 
is important to know later applications of its 
rules to varying states of facts by way of exten¬ 
sion or qualification. —(S. Shepard, Chief Justice, 
Court of Appeal, Washington (U. S. A,).) 
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PREFACE 


* 


■ The Indian Constitution has been the subject of a number of treatises within the 
short time since the completion of the Constitution. The matter has been dealt with in 
different forms and from different approaches in the hooks so far published. Broadly 
speaking, there are three classes of books on the subject : (i) Commentaries : In this 
class of books, the articles of the Constitution are dealt with seriatim and commented 

• • f 

upon with the help of case-law and other authorities, (ii) General surveys and 
summaries: In this class of books, the Constitution is surveyed as a whole with the 
author’s comments and criticisms, (iii) Books dealing with special subjects like funda¬ 
mental rights and writ proceedings. The present book is planned to fall in the first 
-Category mentioned above. It has been prepared on the well-known A. I. R. system of 
Commentary, which, -while it has its critics, has been found to satisfy the needs of the 

l 

profession better than other methods of law book writing. The nature of the subject, 
however, has necessitated the moulding of the usual A. I. R. system to its own special 
requirements. It has been considered that the value of the book will be enhanced if the 
principles of law stated are copiously supported by quotations from the leading judgments 
bearing on the principles. Hence, the book not only cites the references for the cases which 
are relied on for the several propositions but the discussion is throughout re-inforced by 
quotations from judgments. This has got a double result: Firstly, it enables the reader 
to have the statement of the law in the very words of the eminent judges who have 
expounded the law. Secondly, it enhances the readable quality of the book by the 
inclusion of numerous passages of fine English prose dealing with such inspiring topics 
as personal liberty, rule of law, right of equality and so on. 


It is well known that our Constitution is based on a study of the various 
Constitutions of the world and incorporates several ideas and conceptions borrowed 
from other Constitutions. But three main sources may be specially mentioned. First 
is the American Constitution which is generally regarded as a model of a Federal 
■Constitution. On the subject of fundamental rights, judicial enquiry into validity of 
laws, inter-State commerce, etc., American decisions afford a most valuable source of 
.guidance for our Courts, although, no doubt, there are fundamental features of difference 
between the American Constitution and our own Constitution which necessitate cir. 
•cumspection and caution while applying American precedents to the solution of our own 
problems. Secondly, in regard to writ proceedings, which are a special and, next to 
undamental rights, perhaps the most prominent feature of the Indian Constitution, 
mglish case-law ,s invaluable, because our Constitution.makers have, in borrowing the 

°, laW to dGSCribe the write - evidently intended that our Courts 

bvTr 4 ValUabl6 S0UrCe ° f l6gal P**P»» otber lepi 08 

of thA n ommen ary. Thirdly, the Constitution is in many places an adaptation 
ol the Government of India Act. 1935. The result of this is that the decisions on 
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the Government of India Act are also useful in interpreting and understanding our 
Constitution. Case-law has, therefore, been tapped from all these sources in the prepara¬ 
tion of this Commentary. 

Comparisons with other Constitutions and with the Government of India Act- 
have been incorporated in the body of the Commentary itself in appropriate places. 

The text of the American Constitution will be given in the Appendix and it is- 
proposed to include various other items of a useful nature in the Appendices at the end 
of the third volume. 

The case-law included in this volume is up to the 25th of August, 1953. The* 
decisions of the Supreme Court in Dwarkadas Shrinivas v. Sholapur Spinning and 
Weaving Co. Ltd., A. I. R. 1954 S. C. 119 and State of West Bengal v. Subodh Gopal 
Bose , A. I. R. 1954 S. C. 92, relating to Article 31, were pronounced when the book 
was more than half way through the press. Nevertheless, footnotes have been added in 
appropriate places in the Commentary on Article 31 drawing attention to the Supreme 
Court decisions and to the lines on which the Commentary may require revision in their 
light. 

The Authors express their thanks to Messrs. D. Y. Chitaley, b.a., ll.b.,. 
Advocate, D. W. Chitaley, b.a., ll.b., D. G. Ranade, V. S. Balkundi, b. a., ll. b.^ 
R. G. Dhoble, b.a., ll.b., V. B. Bakhale, m.a., ll.b., D. H. Zadgaonkar, b.a., ll.b., 
K. S. Bakre, B.sc., ll.b., D. R. Rajandekar, b.a., ll.b., G. M. Jatar, b.a., ll.b., 
M. Kuppuswami, b.a., b.l., Advocate, H. G. Pathak, b.a., ll.b., and G. B. Sidhaye,. 
b.a., ll.b., Advocate, for help received in the preparation of the book. It is but fair 
to add, however, that of these gentlemen, the authors feel specially obliged to Mr. V. B.. 
Bakhale, who has borne the main brunt of assisting them in all the stages of the 
work. 

The Authors also thank Mr. G. D. Khanna, Superintendent of the All India. 
Reporter Press, and his staff for their co-operation in the matter of printing the book- 
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V. Y. Chitaley 
S. Appu Rao. 
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CONSTITUTION OF INDIA 


[ Authenticated by the President 
of the Constituent Assembly on 

THE 26TH OF NOVEMBER, 1949.] 

WE, THE PEOPLE OF INDIA, having 

Preamble, solemnly resolved to constitute India 

into a SOVEREIGN DEMOCRATIC REPUBLIC 

and to secure to all its citizens: 

JUSTICE, social, economic and political; 

LIBERTY of thought, expression, belief, faith 
and worship; 

EQUALITY of status and of opportunity; 

and to promote among them all 

FRATERNITY assuring the dignity of the 
individual and the unity of the Nation; 

IN OUR CONSTITUENT ASSEMBLY 
this twenty-sixth day of November, 1949, do 
HEREBY ADOPT, ENACT AND GIVE TO 
OURSELVES THIS CONSTITUTION. 
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xviii Constitution of India, Arts. 1 to 4 

PART I 

THE UNION AND ITS TERRITORY 

Name and territory 1. (/) India, that is Bharat, shall be a Union of 

of the Union. States. 

( 2 ) The States and the territories thereof shall be the States and 
their territories specified in Parts A, B and C of the First Schedule. 

( 3 ) The territory of India shall comprise — 

(a) the territories of the States ; 

( b ) the territories specified in Part D of the First Schedule ; and 

(c) such other territories as may be acquired. 

Admission or establish- 2. Parliament may by law admit into the Union* 

ment of new States. or establish, new States on such terms and condi¬ 

tions as it thinks fit. 

Formation or new States and 

alteration of areas, boundaries 3« Parliament may by law — 

or names of existing States. 

(a) form a new State by separation of territory from any State 
or by uniting two or more States or parts of States or by 
uniting any territory to a part of any State ; 

(fc) increase the area of any State ; 

(c) diminish the area of any State ; 

(c/) alter the boundaries of any State ; 

(e) alter the name of any State : 

Provided that no Bill for the purpose shall be introduced in either 
House of Parliament except on the recommendation of the President and 
unless, where the proposal contained in the Bill affects the boundaries of 
any State or States specified in Part A or Part B of the First Schedule 
or the name or names of any such State or States, the views of the 
Legislature of the State or, as the case may be, of each of the States both- 
with respect to the proposal to introduce the Bill and with respect to the 
provisions thereof have been ascertained by the President. 

4. (/) Any law referred to in Article 2 or Article 3 shall contain: 

Laws made under articles 2 such provisions for the amendment of the First 
and 3 to provide ior the amend- Sche dule and the Fourth Schedule as may be 

Fourth Schedules and supple- necessary to give effect to the provisions of the law 
mental, incidental and conse- and may also contain such supplemental, incidental 
quential matters. and consequential provisions (including provisions 

as to representation in Parliament and in the Legislature or Legislatures of 
the State or States affected by such law) as Parliament may deem necessary- 

( 2 ) No such law as aforesaid shall be deemed to be an amendment 
of this Constitution for the purposes of Article 368. 



Constitution of India, Arts. 5 to 7 

PART II 

CITIZENSHIP 


xix 


Citizenship at the 5. At the commencement of this Constitution, 

commencement of the every person who has his domicile in the territory of 
Constitution. India and — 

(a) who was born in the territory of India ; or 

(b) either of whose parents was born in the territory of India ; or 

(c) who has been ordinarily resident in the territory of India for 

not less than five years immediately preceding such com¬ 
mencement, 

shall be a citizen of India. 


6 . Notwithstanding anything in Article 5, a person who has mig- 
Rights of citizenship of certain rated to the territory of India from the territory 
persons who have migrated to now included in Pakistan shall be deemed to be a 
India from Pakistan. citizen of India at the commencement of this 


Constitution if — 

(a) he or either of his parents or any of his grand-parents was 
born in India as defined in the Government of India Act, 1935 
(as originally enacted) ; and 

(fc) (i) in the case where such person has so migrated before the 
nineteenth day of July, 1948, he has been ordinarily resident 
in the territory of India since the date of his migration, or 
(ii) in the case where such person has so migrated on or after 
the nineteenth day of July, 1948, he has been registered as 
a citizen of India by an officer appointed in that behalf by 
the Government of the Dominion of India on an application 
made by him therefor to such officer before the commence¬ 
ment of this Constitution in the form and manner prescribed 
by that Government : 


Provided that no person shall be so registered unless 
he has been resident in the territory of India for at least 
six months immediately preceding the date of his application. 


7. Notwithstanding anything in Articles 5 and 6, a person who has 
Rights of citizenship a * ter the first day of March, 1947, migrated from the 
of certain migrants to territory of India to the territory now included in 

Paklbtftn> Pakistan shall not be deemed to be a citizen of India : 

Provided that nothing in this article shall apply to a person who, 
after having so migrated to the territory now included in Pakistan, has 
returned to the territory of India under a permit for resettlement or 
permanent return issued by or under the authority of any law and every 
such person shall for the purposes of clause (i) of Article 6 be deemed to 
have migrated to the territory of India after the nineteenth day of July, 1948. 
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8 . Notwithstanding anything in Article 5, any person who or either 

Rights Of citizenship °* ™ hose parents or any of whose grand-parents was 
of certain persons of born in India as defined in the Government of India 
Indian origin residing Act, 1935 (as originally enacted) and who is ordinarily 
outside India. residing in any country outside India as so defined shall 

be deemed to be a citizen of India if he has been registered as a citizen 
of India by the diplomatic or consular representative of India in the country 

where he is for the time being residing on an application made by him 

• # 

therefor to such diplomatic or consular representative, whether before or 
after the commencement of this Constitution, in the form and manner 
prescribed by the Government of the Dominion of India or the Government 
of India. 


Persons voluntarily 
acquiring citizenship 
of a foreign State not 
to be citizens. 


9. No person shall be a citizen of India by virtue 
of Article 5, or be deemed to be a citizen of India by 
virtue of Article 6 or Article 8, if he has voluntarily 
acquired the citizenship of any foreign State. 


lO. Every person who is or is deemed to be a citizen of India 
Continuance of the under any of the foregoing provisions of this Part shall, 
rights of citizenship. subject to the provisions of any law that may be made 
by Parliament, continue to be such citizen. 


11. Nothing in the foregoing provisions of this Part shall derogate 
Parliament to regu- from the power of Parliament to make any provision 
late the right of citi- with respect to the acquisition and termination of citizen- 
zenship by law. ship and all other matters relating to citizenship. 


PART III 

FUNDAMENTAL RIGHTS 

Genera I 

12. In this Part, unless the context otherwise requires, “the State” 
Definition. includes the Government and Parliament of India and the 
Government and the Legislature of each of the States and all local or 
other authorities within the territory of India or under the control of the 
Government of India. 


13. (/) All laws in force in the territory of India immediately 
Laws inconsistent with before the commencement of this Constitution, in so far 
or in derogation of the as they are inconsistent with the provisions of this 
fundamental rights. Part, shall, to the extent of such inconsistency, be void. 


(2) The State shall not make any law which takes away or abridges 
the rights conferred by this Part and any law made in contravention of 
this clause shall, to the extent of the contravention, be void. 
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(3) In this article, unless the context otherwise requires,— 

(a) “law” includes any Ordinance, order, bye-law, rule, regulation, 
notification, custom or usage having in the territory of India 
the force of law; 

(fc) “laws in force” includes laws passed or made by a Legislature 
or other competent authority in the territory of India before 
the commencement of this Constitution and not previously 
repealed, notwithstanding that any such law or any part thereof 
may not be then in operation either at all or in particular areas. 

Right to Equality 

14. The State shall not deny to any person equality before the law 
Equality before or the equal protection of the laws within the territory of 
w - India. 


Prohibition of discrimination 
on grounds of religion, race, 
caste, sex or place of birth. 


15. (/) The State shall not discriminate 
against any citizen on grounds only of religion, 
race, caste, sex, place of birth or any of them. 


( 2 ) No citizen shall, on grounds only of religion, race, caste, sex, 

place of birth or any of them, be subject to any disability, liability, restric¬ 
tion or condition with regard to_ 

(a) access to shops, public restaurants, hotels and places of public 

entertainment; or 

(b) the use of wells, tanks, bathing ghats, roads and places of 

public resort maintained wholly or partly out of State funds 
or dedicated to the use of the general public. 

( 3 ) Nothing in this article shall prevent the State from making any 
special provision for women and children. 


U) Nothing in this article or in clause (2) of Article 29 shall prevent 

the State from making any special provision for the advancement of any 

socially and educationally backward classes of citizens or for the Scheduled 
Castes and the Scheduled Tribes. 


16. (/) There shall be equality of opportunity for all citizens in 

Equality of opportunity in matters relating to employment or appointment to 
matters Of public employment. a ny office under the State. 

( 2 ) No citizen shall, on grounds only of religion, race, caste, sex, 
descent, place of birth, residence or any of them, be ineligible for, or 
discriminated against in respect of, any employment or office under the State. 

(3) Nothing in this article shall prevent Parliament from making any 
law prescribing, in regard to a class or classes of employment or appoint¬ 
ment to an office under any State specified in the First Schedule or any 
local or other authority within its territory, any requirement as to residence 
within that State prior to such employment or appointment. 
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( 4 ) Nothing in this article shall prevent the State from making any 
provision for the reservation of appointments or posts in favour of any 
backward class of citizens which, in the opinion of the State, is not 
adequately represented in the services under the State. 

( 5 ) Nothing in this article shall affect the operation of any law 
which provides that the incumbent of an office in connection with the 
affairs of any religious or denominational institution or any member of the 
governing body thereof shall be a person professing a particular religion 
or belonging to a particular denomination. 

IT* “Untouchability” is abolished and its practice in any form is 
Abolition of Untoucli. forbidden. The enforcement of any disability arising out 
ability. of “Untouchability” shall be an offence punishable in 

accordance with law. 

18. (/) No title, not being a military or academic distinction, shall 
Abolition of titles, be conferred by the State. 

( 2 ) No citizen of India shall accept any title from any foreign State. 

( 3 ) No person who is not a citizen of India shall, while he holds 
any office of profit or trust under the State, accept without the consent 
of the President any title from any foreign State. 

( 4 ) No person holding any office of profit or trust under the State 
shall, without the consent of the President, accept any present, emolu¬ 
ment, or office of any kind from or under any foreign State. 

Right to Freedom 

Protection of certain rights re- 

garding freedom of speech, etc. 19 # (/) All citizens shall have the right— 

(a) to freedom of speech and expression; 

( b) to assemble peaceably and without arms; 

(c) to form associations or unions; 

(d) to move freely throughout the territory of India; 

(e) to reside and settle in any part of the territory of India; 

(f) to acquire, hold and dispose of property; and 

(g) to practice any profession, or to carry on any occupation, trade 
or business. 

( 2 ) Nothing in sub-clause (a) of clause (/) shall affect the operation 
of any existing law, or prevent the State from making any law, in so far 
as such law imposes reasonable restrictions on the exercise of the right 
conferred by the said sub-clause in the interests of the security of the State, 
friendly relations with foreign States, public order, decency or morality, 
or in relation to contempt of Court, defamation or incitement to an offence. 

(3) Nothing in sub-clause (fc) of the said clause shall affect the opera¬ 
tion of any existing law in so far as it imposes, or prevent the State from 



Constitution of India, Arts. 19 to 22 xxiii 

■making any law imposing, in the interests of public order, reasonable restric¬ 
tions on the exercise of the right conferred by the said sub-clause. 

( 4 ) Nothing in sub-clause (c) of the said clause shall affect the opera¬ 
tion of any existing law in so far as it imposes, or prevent the State from 
making any law imposing, in the interests of public order or morality, 
reasonable restrictions on the exercise of the right conferred by the said 
■sub-clause. 

( 5 ) Nothing in sub-clauses (d), (e) and (0 of the said clause shall 
affect the operation of any existing law in so far as it imposes, or prevent 
the State from making any law imposing, reasonable restrictions on the 
•exercise of any of the rights conferred by the said sub-clauses either in the 
interests of the general public or for the protection of the interests of any 
Scheduled Tribe. 

(6) Nothing in sub-clause ( g) of the said clause shall affect the opera¬ 
tion of any existing law in so far as it imposes, or prevent the State 
from making any law imposing, in the interests of the general public, 
reasonable restrictions on the exercise of the right conferred by the said 
sub-clause, and, in particular, nothing in the said sub-clause, shall affect 
the operation of any existing law in so far as it relates to, or prevent the 
State from making any law relating to,— 

(/) the professional or technical qualifications necessary for prac¬ 
tising any profession or carrying on any occupation, trade or 
business, or 

(«) the carrying on by the State, or by a corporation owned or 
controlled by the State, of any trade, business, industry or 
service, whether to the exclusion, complete or partial, of 
citizens or otherwise. 

20. (/) No person shall be convicted of any offence except for 

Protection in res- violation of a law in force at the time of the commission 
pcct of conviction of the act charged as an offence, nor be subjected to a 
for offences. penalty greater than that which might have been inflicted 

under the law in force at the time of the commission of the offence. 

( 2 ) No person shall be prosecuted and punished for the same offence 
more than once. 

(3) No person accused of any offence shall be compelled to be a 
witness against himself. 

Protection of life and 21. No person shall be deprived of his life 

personal liberty. 0r personal liberty except according to procedure 

•established by law. 

Protection against 22. (/) No person who is arrested shall be detained 

west and detention in custody without being informed, as soon as may be, 
in certain cases. of the grounds for such arrest nor shall he be denied the 

right to consult, and to be defended by, a legal practitioner of his choice. 
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( 2 ) Every person who is arrested and detained in custody shall be 
produced before the nearest Magistrate within a period of twenty-four hours 
of such arrest excluding the time necessary for the journey from the place 
of arrest to the court of the Magistrate and no such person shall be 
detained in custody beyond the said period without the authority of a 
Magistrate. 

(3) Nothing in clauses (l) and (2) shall apply_ 

(a) to any person who for the time being is an enemy alien ; or 

{b) to any person who is arrested or detained under any law 
* providing for preventive detention. 

( 4 ) No law providing for preventive detention shall authorise the 

detention of a person for a longer period than three months unless_ 

(a) an Advisory Board consisting of persons who are, or have been,. 

or are qualified to be appointed as, Judges of a High Court 
has reported before the expiration of the said period of three 
months that there is in its opinion sufficient cause for such 
detention : 

Provided that nothing in this sub-clause shall authorise the 
detention of any person beyond the maximum period pres¬ 
cribed by any law made by Parliament under sub-clause (fc). 
of clause (7) ; or 

(b) such person is detained in accordance with the provisions of 

any law made by Parliament under sub-clauses (a) and (fc) of 
clause (7). 

( 5 ) When any person is detained in pursuance of an order made 
under any law providing for preventive detention, the authority making 
the order shall, as soon as may be, communicate to such person the 
grounds on which the order has been made and shall afford him the earliest 
opportunity of making a representation against the order. 

(6) Nothing in clause (5) shall require the authority .making any 1 
such order as is referred to in that clause to disclose facts which such- 
authority considers to be against the public interest to disclose. 

(7) Parliament may by law prescribe — 

(a) the circumstances under which, and the class or classes of 

cases in which, a person may be detained for a period longer 
than three months under any law providing for preventive 
detention without obtaining the opinion of an Advisory Board 
in accordance with the provisions of sub-clause (a) of clause (4); 

(b) the maximum period for which any person may in any clas& 

or classes of cases be detained under any law providing foir 
preventive detention ; and 
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(e) the procedure to be followed by an Advisory Board in an 
inquiry under sub-clause (a) of clause (4). 

Right against Exploitation 

23. (/) Traffic in human beings and begat and other similar forms 
Prohibition of traffic of forced labour are prohibited and any contravention 
in human beings and of this provision shall be an offence punishable in 
forced labour. accordance with law. 

(2) Nothing in this article shall prevent the State from imposing 
compulsory service for public purposes, and in imposing such service the 

State shall not make any discrimination on grounds only of religion, race, 
caste or class or any of them. 


Prohibition Of employ- 24. No child below the age of fourteen years 
ment of children in shall be employed to work in any factory or mine or 
factories, etc. engaged in any other hazardous employment. 

Right to Freedom of Religion 

Freedom of conscience 25. (/) Subject to public order, morality and health 
and free profession, prac- and to the other provisions of this Part, all persons are 
tice and propagation of equally entitled to freedom of conscience and the right 
rellgl0n - freely to profess, practise and propagate religion. 

(2) Nothing in this article shall affect the operation of any existing 
law or prevent the State from making any law _ 

(a) regulating or restricting any economic, financial, political or 

other secular activity which may be associated with religious 
practice ; 

(fc) providing for social welfare and reform or the throwing open 

of Hindu religious institutions of a public character to all 
classes and sections of Hindus. 

Vio Exp ! an . al ’ on 1 - The rearing and carrying of kirpans shall be deemed 
to be included in the profession of the Sikh religion. 

all E * p,analion In sub-clause (b) of clause (2), the reference to Hindus 
all be construed as including a reference to persons professing the Sikh, 

tions s°h a n U h d ^ rehg ‘° n ’ 3nd the refere nce to Hindu religious institu- 
tions shall be construed accordingly. 



>. Subject to public order, morality and health, every religious 
J*o1::Zr &ee d “ ation ° r “y action thereof shall have the 

(a) to establish and maintain institutions for religious and charit- 

able purposes ; 

(b) to manage its own affairs in matters of religion ; 

(c) to own and acquire movable and immovable property ; and 

(d) to administer such property in accordance with law. 



xxvi 


Constitution of India, ‘Arts. 27 to 31 


27. No person shall be compelled to pay any taxes, the proceeds 

Freedom as to payment, of of which are specifically appropriated in payment 
taxes for promotion of any of expenses for the promotion or maintenance of 
particular religion. any particular religion or religious denomination. 

Freedom as to attendance at religi- 28. (/) No religious instruction shall be 

ous instruction or religious worship provided in any educational institution wholly 

in certain educational institutions. maintained out of State funds. 

( 2 ) Nothing in clause (/) shall apply to an educational institution 
which is administered by the State but has been established under any 
endowment or trust which requires that religious instruction shall be 
imparted in such institution. 

( 3 ) No person attending any educational institution recognised by the 
State or receiving aid out of State funds shall be required to take part in 
any religious instruction that may be imparted in such institution or to 
attend any religious worship that may be conducted in such institution 
or in any premises attached thereto unless such person or, if such person 
is a minor, his guardian has given his consent thereto. 

Cultural and Educational Rights 

Protection of inte- 29. ’(/) Any section of the citizens residing in the terri- 
rests of minorities. tory of India or any part thereof having a distinct language, 
script or culture of its own shall have the right to conserve the same. 

( 2 ) No citizen shall be denied admission into any educational institu¬ 
tion maintained by the State or receiving aid out of State funds on grounds 
only of religion, race, caste, language or any of them. 

Right of minorities to 30. (/) All minorities, whether based on religion 

establish and administer or language, shall have the right to establish and 
educational institutions. administer educational institutions of their choice. 

( 2 ) The State shall not, in granting aid to educational institutions, 
discriminate against any educational institution on the ground that it is 
under the management of a minority, whether based on religion or language. 

Right to Properly 

Compulsory acquisi- 31 . (/) No person shall be deprived of his property 

(ion of property. save by authority of law. 

( 2 ) No property, movable or immovable, including any interest in, or 
in any company owning, any commercial or industrial undertaking, shall be 
taken possession of or acquired for public purposes under any law autho¬ 
rising the taking of such possession or such acquisition, unless the law 
provides for compensation for the property taken possession of or acquired 
and either fixes the amount of the compensation, or specifies the principles 
on which, and the manner in which, the compensation is to be determined 
and given. 
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(3) No such law as is referred to in clause ( 2 ) made by the Legis¬ 
lature of a State shall have effect unless such law, having been reserved 
for the consideration of the President, has received his assent. 

( 4 ) If any Bill pending at the commencement of this Constitution in 
the Legislature of a State has, after it has been passed by such Legislature, 
been reserved for the consideration of the President and has received his 
assent, then, notwithstanding anything in this Constitution, the law so 
assented to shall not be called in question in any Court on the ground 
that it contravenes the provisions of clause ( 2 ). 

( 5 ) Nothing in clause ( 2 ) shall affect— 

(a) the provisions of any existing law other than a law to which 
the provisions of clause (6) apply, or 

(fc) the provisions of any law which the State may hereafter 
make — 


(/) for the purpose of imposing or levying any tax or penalty, or 

(//) for the promotion of public health or the prevention of danger 
to life or property, or 

(///) in pursuance of any agreement entered into between the 
Government of the Dominion of India or the Government 
of India and the Government of any other country, or other¬ 
wise, with respect to property declared by law to be evacuee 
property. 


(6) Any law of the State enacted not more than eighteen months 
before the commencement of this Constitution may within three months 
from such commencement be submitted to the President for his certifica- 
tion; and thereupon, if the President by public notification so certifies, it 
shall not be called in question in any Court on the ground that it contra¬ 
venes the provisions of clause ( 2 ) of this article or has contravened the 

provisions of sub-section ( 2 ) of Section 299 of the Government of India 
^*ct. 1935. 


31 A. (1) Notwithstanding anything in the foregoing provisions of this 
Saving Of laws provi- Part, no law providing for the acquisition by the State of 
ding for acquisition of any estate or of any rights therein or for the extinguish- 
estates, etc. ment or modification of any such rights shall be deemed 

to be void on the ground that it is inconsistent with, or takes away or abridges 
any of the rights conferred by, any provisions of this Part : 

State fj° Vided that Where such law is a law made by the Legislature of a 
tate, the provisions of this article shall not apply thereto unless such law 

having been reserved for the consideration of the President, has received his 
assent. 

(2) In this article,— 

(a) the expression “estate” shall, in relation to any local area, have 
the same meaning as that expression or its local equivalent has 
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in the existing law relating to land tenures in force in that area, 
and shall also include any jagir , inam or muafi or other similar 
grant; 

• (fc) the expression “rights,” in relation to an estate, shall include any 
rights vesting in a proprietor, sub-proprietor, under-proprietor, 
tenure-holder or other intermediary and any rights or privileges 
in respect of land revenue. 

31B. Without prejudice to the generality of the provisions contained 
Validation of certain in Article 31A, none of the Acts and Regulations specified 
Acts and Regulations. in the Ninth Schedule nor any of the provisions thereof 
shall be deemed to be void, or ever to have become void, on the ground that 
such Act, Regulation or provision is inconsistent with, or takes away or 
abridges any of the rights conferred by, any provisions of this Part, and 
notwithstanding any judgment, decree or order of any court or tribunal to the 
contrary, each of the said Acts and Regulations shall, subject to the power of 
any competent Legislature to repeal or amend it, continue in force. 


Right to Constitutional Remedies 

Remedies for enforce- 32. (l) The right to move the Supreme Court by 

ment of rights conferred appropriate proceedings for the enforcement of the rights 
by this Part. conferred by this Part is guaranteed. 

(2) The Supreme Court shall have power to issue directions or orders 
or writs, including writs in the nature of habeas corpus , mandamus , prohibition, 
quo warranto and certiorari , whichever may be appropriate, for the enforcement 
of any of the rights conferred by this Part. 


(3) Without prejudice of the powers conferred on the Supreme Court 
by clauses (l) and (2), Parliament may by law empower any other court to 
exercise within the local limits of its jurisdiction all or any of the powers 
exercisable by the Supreme Court under clause (2). 

(4) The right guaranteed by this article shall not be suspended except 
as otherwise provided for by this Constitution. 

33. Parliament may by law determine to what extent any of the rights 
Power to Parliament conferred by this Part shall, in their application to the 

to modify the rights members of the Armed Forces or the Forces charged 
conferred by this Part with the maintenance of public order, be restricted or 
m then- application to abrogated so as to ensure the proper discharge of their 
■ Forces * duties and the maintenance of discipline among them. 

34. Notwithstanding anything in the foregoing provisions of this Part, 
Restriction on rights Parliament may by law indemnify any person in the 

conferred by this Part service of the Union or of a State or any other person in 
While martial law is in respect of any act done by him in connection with the 
force in any area. maintenance or restoration of order in any area within 

the territory of India where martial law was in force or validate any sentence 
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passed, punishment inflicted, forfeiture ordered or other act done under 
martial law in such area. 

Legislation to give effect to 35. Notwithstanding anything in this Consti- 

the provisions of this Part. tution,_ 

(a) Parliament shall have, and the Legislature of a State shall not 
have, power to make laws— 

(;) with respect to any of the -matters which under clause (3) of 
Article 16, clause (3) of Article 32, Article 33 and Article 34 
may be provided for by law made by Parliament; and 

9 

O') for prescribing punishment for those acts which are declared to 
be offences under this Part ; 

and Parliament shall, as soon as may be after the commence¬ 
ment of this Constitution, make laws for prescribing punishment 
for the acts referred to in sub-clause (//); 

(i) any law in force immediately before the commencement of this 
1 Constitution in the territory of India with respect to any of the 
matters referred to in sub-clause (/) of clause (a) or providing for 
punishment for any act referred to in sub-clause (#7) of that clause 
shall, subject to the terms thereof and to any adaptations and 
modifications that may be made therein under Article 372, con¬ 
tinue in force until altered or repealed or amended by Parliament. 

Explanation —In this article, the expression “law in force” has the same 
meaning as in Article 372. 


PART IV 



Definition. 


DIRECTIVE PRINCIPLES OF STATE POLICY 

In this Part, unless the context otherwise requires “the State” 
has the same meaning as in Part III, 

, The provisions contained in this Part shall not be enforceable 

Application of the by any court, but the principles therein laid down are 

principles contained nevertheless fundamental in the governance of the country 

in this Part. and it shall be the duty of the State to apply these principles 

in making laws. 




The State shall strive to promote the welfare of the people 
State to secure a social by securing and protecting as effectively as it may a 
order for the promotion Of social order in which justice, social, economic and poli- 
welfare of the people. tical, shall inform all the institutions of the national life. 


Certain principles of policy 
to be followed by the State. 


39. The State shall, in particular, direct its 
policy towards securing_ 

(a) that the citizens, men and women equally, have the right to an 
adequate means of livelihood ; 
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(£) that the ownership and control of the material resources of the 
community are so distributed as best to subserve the common 
good ; 

(c) that the operation of the economic system does not result in the 

concentration of wealth and means of production to the com¬ 
mon detriment ; 

(d) that there is equal pay for equal work for both men and women; 

(e) that the health and strength of workers, men and women, and 

the tender age of children are not abused and that citizens are 
not forced by economic necessity to enter avocations unsuited 
to their age or strength; 

(f) that childhood and youth are protected against exploitation and 

against moral and material abandonment. 

40. The State shall take steps to organise village panchayats and 
Organisation of village endow them with such powers and authority as may be 

panchayats. necessary to enable them to function as units of self- 

-government. 

41. The State shall, within the limits of its economic capacity and 
Right to work, to edu- development, make effective provision for securing the 

cation and to public assis- right to work, to education and to public assistance in 
tance in certain cases. cases of unemployment, old age, sickness and disable¬ 

ment, and in other cases of undeserved want. 

Provision for just and 42. The State shall make provision for secur- 

humane conditions of work ing just and humane conditions of work and for 
and for maternity relief. maternity relief. 

43. The State shall endeavour to secure, by suitable legislation 
Living wage, etc., for or economic organisation* or in any other way, to all 
workers. workers, agricultural, industrial or otherwise, work, a 

living wage, conditions of work ensuring a decent standard of life and full 
enjoyment of leisure and social and cultural opportunities and, in particular, 
the State shall endeavour to promote cottage industries on an individual or 
co-operative basis in rural areas. 

Uniform civil code for 44. The State shall endeavour to secure for the 

the citizens. citizens a uniform civil code throughout the territory of 

India. 

45. The State shall endeavour to provide, within a period of ten 
Provision for free and years from the commencement of this Constitution, for 
compulsory education for free and compulsory education for all children until they 
children. complete the age of fourteen years. 



Constitution of India, Arts. 46 to 53 


XXXI 


Promotion of educational and 46 . The State shall promote with special 

economic interests of Sche- care the educational and economic interests of the 
doled Castes, Scheduled Tribes weaker sections of the people, and, in particular, of 
and other weaker sections. the Scheduled Castes and the Scheduled Tribes, and 
shall protect them from social injustice and all forms of exploitation. 

47. The State shall regard the raising of the level of nutrition and 
Duty of the State to the standard of living of its people and the improvement 
raise the level of nutri- of public health as among its primary duties and, in 
tion and the standard of particular, the State shall endeavour to bring about 
living and to improve prohibition of the consumption except for medicinal pur- 
public health. poses of intoxicating drinks and of drugs which are in¬ 

jurious to health. 



. The State shall endeavour to organise agriculture and animal 
Organisation of agri- husbandry on modern and scientific lines and shall, in 
culture and animal hus- particular, take steps for preserving and improving the 

bandr y- breeds, and prohibiting the slaughter, of cows and calves 

and other milch and draught cattle. 

49. It shall be the obligation of the State to protect every monu- 
Protection of monu- men t or place or object of artistic or historic interest, 

declared by Parliament by law to be of national impor¬ 
tance, from spoliation, disfigurement, destruction, re¬ 
moval, disposal or export, as the case may be. 

50. The State shall take steps to separate the judiciary 
from the executive in the public services of the State. 


ments and places and 
objects of national im¬ 
portance. - 

Separation of judici¬ 
ary from executive. 


Promotion of interna¬ 
tional peace and security. 51. The State shall endeavour to_ 

(a) promote international peace and security ; 

(b) maintain just and honourable relations between nations • 

(c) foster respect for international law and treaty obligations' in the 

dealings of organised people with one another; and 

( d ) encourage settlement of international disputes by arbitration. 


PART V 

THE UNION 

Chapter I.—The Executive 

Tha President and Vice-President 

• There shall be a President of India. 

. (/) The executive power ol the Union shall be vested in tht 
U» “ “ d „ Sh ‘" b ' by him either direct], 

with this Constitution. ‘ subordinate to him in accordance 


The President of India. 
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( 2 ) Without prejudice to the generality of the foregoing provision, the 
supreme command of the Defence Forces of the Union shall be vested in the 
President and the exercise thereof shall be regulated by law. 

(3) Nothing in this article shall — 

(a) be deemed to transfer to the President any functions conferred by 

any existing law on the Government of any State or other 
authority ; or 

(b) prevent Parliament from conferring by law functions on authori¬ 

ties other than the President. 

54. The President shall be elected by the members of an electoral 

Election of President, college consisting of— 

(a) the elected members of both Houses of Parliament; and 

(b) the elected members of the Legislative Assemblies of the States. 

55. (/) As far as practicable, there shall be uniformity in the scale of 
Manner of election of representation of the different States at the election of 

President. the President. 

( 2 ) For the purpose of securing such uniformity among the States inter 
se as well as parity between the States as a whole and the Union, the number 
of votes which each elected member of Parliament and of the Legislative 
Assembly of each State is entitled to cast at such election shall be determined 
in the following manner :— 

(a) every elected member of the Legislative Assembly of a State shall 

have as many votes as there are multiples of one thousand in 
the quotient obtained by dividing the population of the State by 
the total number of the elected members of the Assembly; 

(b) if, after taking the said multiples of one thousand, the remainder 

is not less than five hundred, then the vote of each member 
referred to in sub-clause (a) shall be further increased by one ; 

(c) each elected member of either House of Parliament shall have 

such number of votes as may be obtained by dividing the total 
number of votes assigned to the members of the Legislative 
Assemblies of the States under sub-clauses (a) and (b) by the 
total number of the elected members of both Houses of Parlia¬ 
ment, fractions exceeding one-half being counted as one and 
other fractions being disregarded. 

( 3 ) The election of the President shall be held in accordance with the 
system of proportional representation by means of the single transferable 
votes and the voting at such election shall be by secret ballot. 

Explanation. — In this article, the expression “population” means the 
population as ascertained at the last preceding census of which the relevant 
figures have been published. 
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Term of office of 56. (l) The President shall hold office for a term of 

President. five yea rs from the date on which he enters upon his office : 

Provided that— 

(a) the President may, by writing under his hand addressed to the 

Vice-President, resign his office ; 

(b) the President may, for violation of the Constitution, be removed 

from office by impeachment in the manner provided in 
article 61 ; 

( c ) President shall, notwithstanding the expiration of his term, 
continue to hold office until his successor enters upon his office. 

(2) Any resignation addressed to the Vice-President under clause (a) 

of the proviso to clause (1) shall forthwith be communicated by him to the 
Speaker of the House of the People. 



• A person who holds, or who has held, office as President shall 
Eligibility for re-elec- subject to the other provisions of this Constitution, be’ 

eligible for re-election to that office. 

Qualifications for elec 58. (l) No person shall be eligible for election 

tion as I resident. as President unless he_ 

(a) is a citizen of India, 

(b) has completed the age of thirty-five years, and 

(c) is qualified for election as a member of the House of the People. 

(2) A person shall not be eligible for election as President if he holds 

any office of profit under the Government of India or the Government of any 

State or under any local or other authority subject to the control of any of 
the said Governments. y 

Explanation F °r the purposes of this article, a person shall not be 
deemed to hold any office of profit by reason only that he is the President or 
Vice-President of the Union or the Governor or Rajpramukh or Uparaj 
pramukh of any State or is a Minister either for the Union or for any State. 



(1) The President shall not be a member of either House of 
offl r d, t ,0n8 ° f J arliament or of a House of the Legislature of any 

or of , House of ,„e L.gi.faturo ol anJ1 State be elec „ d p r “ Lth“ Z, 

enter. b “l' ''“Med his seat in that House on the date on which he 
enters upon his office as President. 

(2) The President shall not hold any other office of profit. 

use ofhis Jf? e ? eSid , ent Sha11 bC Cntitled With0ut P^ ment rent to the 
se of his official residences and shall be also entitled to such emni, 

until" prov* 3nd P1 '!, VilegeS 38 may be det ermined by Parliament by law and’ 

Pdv le™ m 1 beha ” iS 80 madC ’ SUch ern °luments, allowances and 
Privileges as are specified in the Second Schedule. 

l.Ind.Con. III. 
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(4) The emoluments and allowances of the President shall not be 
diminished during his term of office. 


60. Every President and every person acting as President or 
Oath 01- affirmation discharging the functions of the President shall, before 
by the President. entering upon his office, make and subscribe in the 


presence of the Chief Justice of India or, in his absence, the seniormost Judge 
of the Supreme Court available, an oath or affirmation in the following form, 
that is to say— 


swear in the name of God 
“I, A. B., do---- 

solemnly affirm 

that I will faithfully execute the office of President 
(or discharge the functions of the President) of India 
and will to the best of my ability preserve, project 
and defend the Constitution and the law and that I 
will devote myself to the service and well-being of 
the people of India.” 


61. (1) When a President is to be impeached for violation of the 

Procedure for impeach- Constitution, the charge shall be preferred by either 
ment of the President. House of Parliament. 

(2) No such charge shall be preferred unless— 

(a) the proposal to prefer such charge is contained in a resolution 
which has been moved after at least fourteen days’ notice in 
writing signed by not less than one-fourth of the total number 
of members of the House has been given of their intention to 
move the resolution, and 

(fc) such resolution has been passed by a majority of not less than 
two-thirds of the total membership of the House. 

(3) When a charge has been so preferred by either House of Parlia¬ 
ment, the other House shall investigate the charge or cause the charge to be 
investigated and the President shall have the right to appear and to be 
represented at such investigation. 

(4) If as a result of the investigation a resolution is passed by a 
majority of not less than two-thirds of the total membership of the House by 
which the charge was investigated or caused to be investigated, declaring 
that the charge preferred against the President has been sustained, such 
resolution shall have the effect of removing the President from his office as 
from the date on which the resolution is so passed. 

Tim e Of holding election 62. (!) An election to fill a vacancy caused 

to fill vacancy m the office . .. . . , , 

of President and the term Dy tne expiration of the term of office of President 
of office of person elected to shall be completed before the expiration of the 

fill casual vacancy. term 
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(2) An election to fill a vacancy in the office of President occurring 
by reason of his death, resignation or removal, or otherwise shall be held as 
soon as possible after, and in no case later than six months from, the date 
of occurrence of the vacancy; and the person elected to fill the vacancy shall, 
subject to the provisions of Article 56, be entitled to hold office for the full 
term of five years from the date on which he enters upon his office. 

The Vice-President - 0 

of India. ***** There shall be a Vice-President of India. 


The Vice-President to be 64. The Vice-President shall be ex-officio Chair- 
ex.officio Chairman of the man of the Council of States and shall not hold any 
Council of States. other office of profit: 

Provided that during any period when the Vice-President acts as 
President or discharges the functions of the President under Article 65, he 
shall not perform the duties of the office of Chairman of the Council of 
States and shall not be entitled to any salary or allowance payable to the 
Chairman of the Council of States under Article 97. 


President or to discharge his 
functions during casual vacan¬ 
cies in the office, or during the 
absence, of President. 


m , 7 - r> ! In the CVent ° f the occurrer »ce of any vacancy in the 

The Vice-President to act as office of thp u f t . 

omce or tne President by reason of his death, 

resignation or removal, or otherwise, the Vice- 

President shall act as President until the date on 

which a new President elected in accordance 

with the provisions of this Chapter to fill such 
vacancy enters upon his office. 

(2) When the President is unable to discharge his functions owing 
to absence, illness or any other cause, the Vice-President shall discharge 
his functions until the date on which the President resumes his duties. 

(3) The Vice-President shall, during, and in respect of the period 
while he is so acting as, or discharging the functions of, President, have all 
the powers and immunities of the President and be entitled to such emolu 
ments, allowances and privileges as may be determined by Parliament bv 

” d ' ““ - *>»■ b=hal. is so made, such 

allowances and privileges as are specified in the Second Schedule. 

hJ??,• v,«. T HL v £i7i'i t r 1 bc e " cMd ty ,he 

rr t L zzszrzz 

-ssrirsas ,r “ s " rawe "*> » d *• »< 

(2) The Vice President shall not be a member of either House of p ar 

Housed Pa r H ° USC ° f **“ Legislature of an V Stat e> and if a member of either 

h ° f ! H ° U r ° f th£ Legislatu - of any State be elected 

the date on which R . t0 have Vacated his seat in th *t House on 

n which he enters upon his office as Vice-President. 
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(3) No person shall be eligible for election as Vice-President 
unless he— 

(a) is a citizen of India ; 

(i) has completed the age of thirty-five years; and 

(c) is qualified for election as a member of the Council of States. 

(4) A person shall not be eligible for election as Vice-President if he 
holds any office of profit under the Government of India or the Govern¬ 
ment of any State or under any local or other authority subject to the 
control of any of the said Governments. 

Explanation _For the purposes of this article, a person shall not be 

deemed to hold any office of profit by reason only that he is the President 
or Vice-President of the Union or the Governor or Rajpramukh or Uparaj- 
pramukh of any State or is a Minister either for the Union or for any State. 

Term of office of 67. The Vice-President shall hold office for a term of 

Vice-President. five years from the date on which he enters upon his office: 

Provided that— 

(a) a Vice-President may, by writing under his hand addressed to 
the President, resign his office; 

(fc) a Vice-President may be removed from his office by a resolu¬ 
tion of the Council of States passed by a majority of all the 
then members of the Council and agreed to by the House of 
the People; but no resolution for the purpose of this clause 
shall be moved unless at least fourteen days’ notice has been 
given of the intention to move the resolution; 

(c) a Vice-President shall, notwithstanding the expiration of his 
term, continue to hold office until his successor enters upon 
his office. 

Time of holding election to fill 68* (l) An election to fill a vacancy 

vacancy^in the office of Vice-Presi- caused by the expiration of the term of office 
dent and the term of office of person of Vice-President shall be completed before 

elected to fill casual vacancy. the expiration of the term. 

• • 

(2) An election to fill a vacancy in the office of Vice-President 
occurring by reason of his death, resignation or removal, or otherwise 
shall be held as soon as possible after the occurrence of the vacancy, and 
the person elected to fill the vacancy shall, subject to the provisions of 
Article 67, be entitled to hold office for the full term of five years from 
the date on which he enters upon his office. 

oath or affirmation 69. Every Vice-President shall, before entering upon 
by the Vice-President, his office, make and subscribe before the President,- or 
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some person appointed in that behalf by him, an oath or affirmation in the 

following form, that is to say— 

swear in the name of God 

“I, A. B., do-- 

solemnly affirm 

that I will bear true faith and allegiance 
to the Constitution of India as by law 
established and that I will faithfully dis¬ 
charge the duty upon which I am about 
to enter.” 


TO. Parliament may make such provision as it thinks fit for the 
Discharge of President’s func- discharge of the functions of the President in any 
tions in Other contingencies. contingency not provided for in this Chapter. 


Matters relating to or 
connected with the elec¬ 
tion of a President or 
Vice President. 


Tl. (l) All doubts and disputes arising out of or 
in connection with the election of a President or Vice- 
President shall be inquired into and decided by the 
Supreme Court whose decision shall be final. 


(2) If the election of a person as President or Vice-President is declared 
void by the Supreme Court, acts done by him in the exercise and performance 
of the powers and duties of the office of President or Vice-President, as the 
case may be, on or before the date of the decision of the Supreme Court shall 
not be invalidated by reason of that declaration. 


(3) Subject to the provisions of this Constitution, Parliament may by 
law regulate any matter relating to or connected with the election of a Presi¬ 
dent or Vice-President. 


Power of President to 
grant pardons, etc., and 
to suspend, remit or 
commute sentences in 
certain cases. 


72. (1) The President shall have the pov/er to 
grant pardons, reprieves, respites or remissions of 
punishment or to suspend, remit or commute the sen¬ 
tence of any person convicted of any offence— 


(a) in all cases where the 
Martial ; 


punishment or sentence is by a Court 


(b) in all cases where the punishment or sentence is for an offence 

against any law relating to a matter to which the executive 
power of the Union extends ; 

(c) in all cases where the sentence is a sentence of death. 

(2) Nothing in sub-clause (a) of clause (1) shall affect the power con¬ 
ferred by law on any officer of the Armed Forces of the Union to suspend, 
remit or commute a sentence passed by a Court Martial. 


(3) Nothing in sub-clause (c) of clause (l) shall affect the power to sus¬ 
pend, remit or commute a sentence of death exercisable by the Governor or 
Rajpramukh of a State under any law for the time being in force. 
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Extent of executive 
power of the Union. 


73 . (l) Subject to the provisions of this Consti¬ 
tution, the executive power of the Union shall extend_ 


(a) to the matters with respect to which Parliament has power to 
make laws; and 


(b) to the exercise of such rights, authority and jurisdiction as are 

exercisable by the Government of India by virtue of any treaty 
or agreement : 


Provided that the executive power referred to in sub-clause (a) shall 

not, save as expressly provided in this Constitution or in any law made by 

Parliament, extend in any State specified in Part A or Part B of the First 

Schedule to matters with respect to which the Legislature of the State has 
also power to make laws. 


(2) Until otherwise provided by Parliament, a State and any officer or 

authority of a State may, notwithstanding anything in this article, continue 

to exercise in matters with respect to which Parliament has power to make 

laws for that State such executive power or functions as the State or officer 

or authority thereof could exercise immediately before the commencement of 
this Constitution. 

Council of Ministers 

Council of Ministers to 74 . (l) There shall be a Council of Ministers 

aid and advise President. with the Prime Minister at the head to aid and advise 
the President in the exercise of his functions. 

(2) The question whether any, and if so what advice was tendered by 
Ministers to the President shall not be inquired into in any court. 

75 . (l) The Prime Minister shall be appointed by the President and 
Other provisions as to the other Ministers shall be appointed by the President 
Ministers. on t he a d v j ce 0 f the Prime Minister. 

(2) The Ministers shall hold office during the pleasure of the President. 

(3) The Council of Ministers shall be collectively responsible to the 
House of the People. 

(4) Before a Minister enters upon his office, the President shall ad¬ 
minister to him the oaths of office and of secrecy according to the forms set 
out for the purpose in the Third Schedule. 

(5) A Minister who for any period of six consecutive months is not a 
member of either House of Parliament shall at the expiration of that period 
cease to be a Minister. 

(6) The salaries and allowances of Ministers shall be such as Parlia¬ 
ment may from time to time by law determine and until Parliament so 
determines, shall be as specified in the Second Schedule. 
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The Attorney-General for India 


76 # (l) The President shall appoint a person who is qualified to be 
Attorney-General for appointed a Judge of the Supreme Court to be Attorney- 

General for India. 


India. 


(2) It shall be the duty of the Attorney-General to give advice to the 
Government of India upon such legal matters, and to perform such other 
duties of a legal character, as may from time to time be referred or assigned 
to him by the President, and to discharge the functions conferred on him by 
or under this Constitution or any other law for the time being in force. 

(3) In the performance of his duties the Attorney-General shall have 
right of audience in all courts in the territory of India. 

(4) The Attorney-General shall hold office during the pleasure of the 
President, and shall receive such remuneration as the President may determine. 


Conduct of Government Business 

Conduct of business 77m (l) All executive action of the Government of 

of the Government of India shall be expressed to be taken in the name of the 
India. President. 

(2) Orders and other instruments made and executed in the name of 

the President shall be authenticated in such manner as may be specified 

in rules to be made by the President, and the validity of an order or 

instrument which is so authenticated shall not be called in question on 

the ground that it is not an order or instrument made or executed by the 
President. 

(3) The President shall make rules for the more convenient transac¬ 
tion of the business of the Government of India, and for the allocation 
among Ministers of the said business. 

Duties of Prime Minister as respects the 78 « It shall be the duty of the 

furnishing of information to the President, etc. P r i me Minister _ 

(a) to communicate to the President all decisions of the Council of 
Ministers relating to the administration of the affairs of the 
Union and proposals for legislation ; 

(fc) to furnish such information relating to the administration of 
the affairs of the Union and proposals for legislation as the 
President may call for ; and 

(c) if the President so requires, to submit for the consideration of 
the Council of Ministers any matter on which a decision has 

been taken by a Minister but which has not been considered 
by the Council. 
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General 


There shall be a Parliament for the Union which shall consist 


Constitution of 
Parliament. 


of the President and two Houses to be known respectively 
as the Council of States and the House of the People. 


Composition of the 

Council of States. 80. (1) The Council of States shall cojisist of — 


(a) twelve members to be nominated by the President in accord¬ 

ance with the provisions of clause (3) ; and 

(b) not more than two hundred and thirty-eight representatives 

of the States. 


(2) The allocation of seats in the Council of States to be filled by 
representatives of the States shall be in accordance with the provisions in 
that behalf contained in the Fourth Schedule. 

(3) The members to be nominated by the President under sub¬ 

clause (a) of clause (1) shall consist of persons having special knowledge or 
piactical experience in respect of such matters as the following, namely:_ 

Literature, science, art and social service. 

(4) The representatives of each State specified in Fart A or Part B 

of the First Schedule in the Council of State shall be elected by the 

elected members of the Legislative Assembly of the State in accordance 

with the system of proportional representation by means of the single 
transferable vote. 

(5) The representatives of the State specified in Part C of the First 
Schedule in the Council of States shall be chosen in such manner as 

Parliament may by law prescribe. 

• • a • 

• i • m 4 

Composition of the 81 . (l) (a) Subject to the provision of clause (2) and 
House Of the People. 0 f Articles 82 and 331, the House of the People shall 

consist of not more than five hundred members directly elected by the 
voters in the States. 

(6) For the purpose of sub-clause (a), the States shall be divided, 
grouped or formed into territorial constituencies and the number of members 
to be allotted to each such constituency shall be so determined as to 
ensure that there shall be not more than one member for every 500,000 
of the population. 

p 

(c) The ratio between the number of members allotted to each terri¬ 
torial constituency and the population of that constituency as ascertained 
at the last preceding census of . which the relevant figures have been 

published shall, so far as practicable,, be the same throughout the territory 
of India. ' • - 


Constitution of India, Arts. 81 to 85 


xli 


(2) The representation in the House of the People of the territories 
comprised within the territory of India but not included within any State 
shall be such as Parliament may by law provide. 

(3) Upon the completion of each census, the representation of the 
several territorial constituencies in the House of the People shall be 
readjusted by such authority, in such manner and with effect from such 
date as Parliament may by law determine.: 

Provided that such readjustment shall not affect representation in 
the House of the People until the dissolution of the then existing House. 



!• Notwithstanding anything in clause (l) of Article 81, Parliament 
Special provision as to may by law provide for the representation in the House 
representation of States of the People of any State specified in Part C of the 
in Part C and territories First Schedule or of any territories comprised within 
other than States. the territory of India but not included within any State 

on a basis or in a manner other than that provided in that clause. 



'• (l) The Council of States shall not be subject to dissolution, 

Duration of Houses of but as nearly as possible one-third of the members 

Parliament. thereof shall retire as soon as may be on the expiration 

of every second year in accordance with the provisions made in that behalf 
by Parliament by law. 

(2) The House of the People, unless sooner dissolved, shall continue 
for five years from the date appointed for its first meeting and no longer and 

the expiration of the said period of five years shall operate as a dissolution 
of the House : 

Provided that the said period may, while a Proclamation of Emer¬ 
gency is in operation, be extended by Parliament by law for a period not 
exceeding one year at a time and not extending in any case beyond a period 
of six months after the Proclamation has ceased to operate. 

Qualification for mom. 84 . A person shall not be qualified to be chosen 

bership Of Parliament. t o fill a seat in Parliament unless he_ 

(a) is a citizen of India ; 

(b) is, in the case of a seat in the Council of States, not less than 

thirty years of age and, in the case of a seat in the House of the 
People, not less than twenty-five years of age ; and 

(c) possesses such other qualifications as may be prescribed in that 

behalf by or under any law made by Parliament. 



(l) The President shall from time to time summon each House 
Session, of Pariia- of Parliament to meet at such time and place as he 
ment, prorogation and thinks fit, but six months shall not intervene between its 
dissolution, last sitting in one session and the date appointed for its 

first sitting in the next Session. 
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(2) The President may from time to time_ 

(a) prorogue the Houses or either House ; 

(b) dissolve the House of the People. 


Right of President to ad- 86 (l) The President may address either 

4ress and send meassages House of Parliament or both Houses assembled toge- 

*o Houses. ther, and for that purpose require the attendance of 

members. 


(2) The President may send messages to either House of Parliament, 
whethei with respect to a Bill then pending in Parliament or otherwise, and 
a House to which any message is so sent shall with all convenient despatch 
•consider any matter required by the message to be taken into consideration. 

(l) At the commencement of the first session after each general 

Special address by the election to the House of the People and at the com- 

President at the com- mencement of the first session of each year the Presi- 

mencement of every dent shall address both Houses of Parliament assembled 

« ession * together and inform Parliament of the causes of its 

summons. 

(2) Provision shall be made by the rules regulating the procedure of 

•either House for the allotment of time for discussion of the matters referred 
to in such address. 


• Every Minister and the Attorney-General of India shall have 

Rights of Ministers the right to speak in, and otherwise to take part in the 

and Attorney-General as' proceedings of, either House, any joint sitting of the 

respects Houses. Houses, and any committee of Parliament of which he 

may be named a member, but shall not by virtue of this article be entitled 
to vote. 

Officers of Parliament 


The Chairman and 
Deputy Chairman of the 
Council of States. 


89 . (1) The Vice-President of India shall be 
ex-officio Chairman of the Council of States. 


(2) The Council of States shall, as soon as may be, choose a member 
of the Council to be Deputy Chairman thereof and, so often as the office of 

Deputy Chairman becomes vacant, the Council shall choose another mem¬ 
ber to be Deputy Chairman thereof. 


Vacation and resignation 
of, and removal from, the 
ofliee of Deputy Chairman. 


SO. A member holding office as Deputy Chair- 
man of the Council of States — 


(a) shall vacate his office if he ceases to be a member of the Council; 

(b) may at any time, by writing under his hand addressed to the 

Chairman, resign his office ; and 

(c) may be removed from his office by a resolution of the Council 

passed by a majority of all the then members of the Council: 
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Provided that no resolution for the purpose of clause (c) shall be 
moved unless at least fourteen days’ notice has been given of the intention 
to move the resolution. 


91 . (l) While the office of Chairman is vacant, or during any period 
Power of the Deputy when the Vice-President is acting as, or discharging the 
Chairing or other pei- f unc ti 0 ns of, President, the duties of the office shall be 

son to perform the duties 

of the office of, or to act performed by the Deputy Chairman, or, if the office of 


as, Chairman. Deputy Chairman is also vacant, by such member of the 

Council of States as the President may appoint for the purpose. 

(2) During the absence of the Chairman from any sitting of the Council 

of States the Deputy Chairman, or, if he is also absent, such person as may be 

determined by the rules of procedure of the Council, or, if no such person is 

present, such other person as may be determined by the Council, shall act as 
Chairman. 


S2« (l) At any sitting of the Council of States, while any resolution 
The Chairman or the * or removal of the Vice-President from his office is 

Deputy Chairman not to under consideration, the Chairman, or while any resolu- 

preside while a resolution .. t ^ * , . 

for his removal from tl0n * or rem0va l °f the Deputy Chairman from his 

office is under considera. office is under consideration, the Deputy Chairman, shall 

not, though he is present, preside, and the provisions of 
clause (2) of Article 91 shall apply in relation to every such sitting as they 
a PPly in relation to a sitting from which the Chairman, or, as the case may 
be, the Deputy Chairman, is absent. 

(2) The Chairman shall have the right to speak in, and otherwise to 
take part in the proceedings of, the Council of States while any resolution for 
the removal of the Vice-President from his office is under consideration in the 
Council, but, notwithstanding anything in Article 100, shall not be entitled to 
vote at all on such resolution or on any other matter during such proceedings. 

93 . The House of the People shall, as soon as may be, choose two 

The Speaker and De- members of the House to be respectively Speaker and 

puty Speaker of the Deputy Speaker thereof and, so often as the office of 

House Of the People. Speaker or Deputy Speaker becomes vacant, the House 

shall choose another member to be Speaker or Deputy Speaker, as the case 
may be. 

Vacation and resignation 

Of, and removal from, the 94 . A member holding office as Speaker or 
8®ake 0 r f ^ DepUty De P ut y Speaker of the House of the People _ 

(a) shall vacate his office if he ceases to be a member of fire House 

of the People ; 

(b) may at any time, by writing under his hand addressed, if such 

member is the Speaker, to the Deputy Speaker, and if such 

member is the Deputy Speaker, to the Speaker, resign his office; 
and 
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(c) may be removed from his office by a resolution of the House of 

the People passed by a majority of all the then members of the 
House: 

Provided that no resolution for the purpose of clause (c) shall be moved 

unless at least fourteen days’ notice has been given of the intention to move 
the resolution : 


Provided further that, whenever the House of the People is dissolved, 
the Speaker shall not vacate his office until immediately before the first 
meeting of the House of the People after the dissolution. 



• (*) While the office of Speaker is vacant, the duties of the office 
Tower of the Deputy shall be performed by the Deputy Speaker or, if the 

fo'pel form tbe'dutiesof office of Deputy Speaker is also vacant, by such mem- 
the office of, or to act as, ^ er °* the House of the People as the President may 
Speaker. appoint for*the purpose. 


(2) During the absence of the Speaker from any sitting of the House of 

the People the Deputy Speaker or, if he is also absent, such person as may be 

determined by the rules of procedure of the House, or, if no such person is 

piesent, such other person as may be determined by the House, shall act as 
Speaker. 


86. (1) At any sitting of the House of the People, while any 
The Speaker or the Deputy resolution for the removal of the Speaker from 

Speaker not to preside while a his office is under consideration, the Speaker, or 
lesolution for his removal from while any resolution for the removal of the 
office is under consideration. Deputy Speaker from his office is under con¬ 
sideration, the Deputy Speaker, shall not, though he is present, preside, 
and the provisions of clause ( 2 ) of Article 95 shall apply in relation to 
every such sitting as they apply in relation to a sitting from which the 
Speaker, or, as the case may be, the Deputy Speaker, is absent. 

(2) The Speaker shall have the right to speak in, and otherwise to 
take part in the proceedings of, the House of the People while any resolu¬ 
tion for his removal from office - is under consideration in the House and 
shall, notwithstanding anything in Article 100 be entitled to vote only in 
the first instance on such resolution or on any other matter during such 
proceedings but not in the case of an equality of votes. 


87 . There shall be paid to the Chairman and the Deputy Chairman 
Salaries a^d allowances of G f the Council of States, and to the Speaker and 
the Chairman and Deputy the Deputy Speaker of the House of the People, 
Chairman and the Speaker such salaries *and allowances as may be respectively 
and Deputy Speaker. fixed by Parliament by law and, until provision in 

that behalf is so made,, such salaries and allowances as are specified in 
the Second Schedule. 
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98 . (l) Each House of Parliament shall have a separate secretarial 

Secretariat of Parliament. staff : 

Provided that nothing in this clause shall be construed as pre¬ 
venting the creation of posts common to both Houses of Parliament. 

(2) Parliament may by law regulate the recruitment, and the condi¬ 
tions of service of persons appointed, to the secretarial staff of either 
House of Parliament. 

(3) Until provision is made by Parliament under clause ( 2 ), the 
President may, after consultation with the Speaker of the House of the 
People or the Chairman of the Council of States, as the case may be, 
make rules regulating the recruitment, and the conditions of service of 
persons appointed, to the secretarial staff of the House of the People or 
the Council of States, and any rules so made shall have effect subject to 
the provisions of any law made under the said clause. 

Conduct of Business 

99. Every member of either House of Parliament shall, before 
Oath or affirmation taking his seat, make and subscribe before the Presi- 

by members. dent, or some person appointed in that behalf by him, 

an oath or affirmation according to the form set out for the purpose in 
the Third Schedule. 

100. (1) Save as otherwise provided in this Constitution, all ques- 
Voting in Houses, power of tions at any sitting of either House or joint sitting 

Houses to act notwithstanding Q f the Houses shall be determined by a majority 
vacancies and quorum. of votes of the members present and voting, other 

than the Speaker or person acting as Chairman or Speaker. 

The Chairman or Speaker, or person acting as such, shall not vote 
in the first instance, but shall have and exercise a casting vote in the case 
of an equality of votes. 

(2) Either House of Parliament shall have power to act notwith¬ 
standing any vacancy in the membership thereof, and any proceedings in 
Parliament shall be valid notwithstanding that it is discovered subsequently 
that some person who was not entitled so to do sat or voted or other¬ 
wise took part in the proceedings. 

(3) Until Parliament by law otherwise provides, the quorum to 
constitute a meeting of either House of Parliament shall be one-tenth of 
the total number of members of the House. 

(4) If at any time during a meeting of a House there is no quorum, 

it shall be the duty of the Chairman or Speaker, or person acting as such, 

either to adjourn the House or to suspend the meeting until there is a 
quorum. 
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Disqualifications of members 

lOl. (l) No person shall be a member of both Houses of Parlia- 
Yacation of ?eats. ment and provision shall be made by Parliament by law 
for the vacation by a person who is chosen a member of both Houses of 
his seat in one House or the other. 

(2) No person shall be a member both of Parliament and of a House 
of the Legislature of a State specified in Part A or Part B of the First 
Schedule, and if a person is chosen a member both of Parliament and of 
a House of the Legislature of such a State, then, at the expiration of such 
period as may be specified in rules made by the President, that person’s 
seat in Parliament shall become vacant, unless he has previously resigned 
his seat in the Legislature of the State. 

(3) If a member of either House of Parliament — 

(a) becomes subject to any of the disqualifications mentioned in 

clause (l) of Article 1C2, or 

(b) resigns his seat by writing under his hand addressed to the 

Chairman or the Speaker, as the case may be, 

his seat shall thereupon become vacant. 

(4) If for a period of sixty days a member of either House of Parlia¬ 
ment is without permission of the House absent from all meetings thereof, 
the House may declare his seat vacant : 

Provided that in computing the said period of sixty days no account 
shall be taken of any period during which the House is prorogued or is 
adjourned for more than four consecutive days. 

Disqualifications 102. (l) A person shall be disqualified for being chosen 

for membership. as , and for being, a member of either House of Parliament— 

(a) if he holds any office of profit under the Government of India 

or the Government of any State, other than an office declared 

by Parliament by law not to disqualify its holder ; 

(b) if he is of unsound mind and stands so declared by a com¬ 

petent Court; 

(c) if he is an undischarged insolvent; 

(d) if he is not a citizen of . India, or has voluntarily acquired the 

citizenship of a foreign State, or is under any acknowledg¬ 
ment of allegiance or adherence to a foreign State ; 

(e) if he is so disqualified by or under any law made by Parliament. 

(2) For the purposes of this article a person shall not be deemed to 
hold an office of profit under the Government of India or the Government 
of any State by reason only that he is a Minister either for the Union 
or for such State. 
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103 * (l) If any question arises as to whether a member of either 

Decision on questions House of Parliament has become subject to any of the 
as to disqualifications disqualifications mentioned in clause (l) of Article 102, 
of members. the question shall be referred for the decision of the 

President and his decision shall be final. 

(2) Before giving any decision on any such question, the President 
shall obtain the opinion of the Election Commission and^hall act according 
to such opinion. 

104 . If a person sits or votes as a member of either House of 
Penalty for sitting and Parliament before he has complied with the require- 
voting before making oath ments of Article 99, or when he knows that he is. 
or affirmation under Article not qualified Or that he is disqualified for member- 
99 or when not qualified or ship thereof, or that he is prohibited from so doing 
when disqualified. * by the provisions of any law made by Parliament, 

he shall be liable in respect of each day on which he so sits or votes to a 
penalty of five hundred rupees to be recovered as a debt due to the Union. 


Powers , Privi'eges and Immunities of Parliament and its A/embers 


105 . (l) Subject to the provisions of this Constitution and to the 


Powers, privileges, etc., 
of the Houses of Parlia¬ 
ment and of the members 
and committees thereof. 


rules and standing orders regulating the procedure of 
Parliament, there shall be freedom of speech in Parlia¬ 
ment. 


(2) No member of Parliament shall be liable to any proceedings in 
any court in respect of anything said or any vote given by him in Parlia¬ 
ment or any committee thereof, and no person shall be so liable in respect 
of the publication by or under the authority of either House of Parliament of 
any report, paper, votes or proceedings. 

(3) In other respects, the. powers, privileges and immunities of each 
House of Parliament, and of the members and the committees of each House, 
shall be such as may from time to time be defined by Parliament by law, 
and, until so defined, shall be those of the House of Commons of the 
Parliament of the United Kingdom, and of its members and committees, at 
the commencement of this Constitution. 


(4) The provisions of clauses (l), (2) and (3) shall apply in relation to 
persons who by virtue of this Constitution have the right to speak in, and 
otherwise to take part in the proceedings of, a House of Parliament or any 
committee thereof as they apply in relation to members of Parliament. 


106 . Members of either House of Parliament shall be entitled to 
Salaries and allow- receive such salaries and allowances as may from time 
ances of members. to time fc e determined by Parliament by law and, until 

provision in that respect is so made, allowances at such rates and upon such 
conditions as were immediately before the commencement of this Constitu- 
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tion applicable in the case of members-of the Constituent Assembly of the 
Dominion of India. 

Legislative Procedure 

107 . (1) Subject to the provisions of Articles 109 and 117 with 

Provisions as to introduc- respect to Money Bills and other financial Bills, a 
tion and passing of BilR Bill may originate in either House of Parliament. 

(2) Subject to the provisions of Articles 108 and 109, a Bill shall not 
be deemed to have been passed by the Houses of Parliament unless it has 
been agreed to by both Houses, either without amendment or with such 
amendments only as are agreed to by both Houses. 

(3) A Bill pending in Parliament shall not lapse by reason of the. 
prorogation of the Houses. 

(4) A Bill pending in the Council of States which has not been passed 

*by the House of the People shall not lapse on a dissolution of the House of 
the People. 

• (5) A Bill which is pending in the House of the People, or which 

having been passed by the House of the People is pending in the Council of 

States, shall, subject to the provisions of Article 108, lapse on a dissolution of 
the House of the People. 

Joint sitting of both 108 . (l) If after a Bill has been passed by one 

Houses in certain cases. House and transmitted to the other House— 

(a) the Bill is rejected by the other House ; or 

(b) the Houses have finally disagreed as to the amendments to be 

made in the Bill ; or 

(c) more than six months elapse from the date of the reception of the 

Bill by the other House without the Bill being passed by it, 

the President may, unless the Bill has lapsed by reason of a. dissolution of 

the House of the People, notify to the Houses by message if they are sitting 

or by public notification if they are not sitting, his intention to summdn 

them to meet in a joint sitting for the purpose of deliberating and voting on 
the Bill: 

Provided that nothing in this clause shall apply to a Money Bill. 

(2) In reckoning any such period of six months as is referred to in 
clause (l), no account shall be taken of any period during which the House 
referred to in sub-clause (c) of that clause is prorogued or adjourned for more 
than four consecutive days. 

(3) Where the President has under clause (l) notified his intention of 

summoning the Houses to meet in a joint sitting, neither House shall proceed 

further with the Bill, but the President may at any time after the date of his 

notification summon the Houses to meet in a joint sitting for the purpose 

specified in the notification and, if he does so, the Houses shall meet accord¬ 
ingly. ; 
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(4) If at the joint sitting of the two Houses the Bill, with such amend¬ 
ments, if any, as are agreed to in joint sitting, is passed by a majority of the 
total number of members of both Houses present and voting, it shall be 
deemed for the purposes of this Constitution to have been passed by both 
Houses : 

Provided that at a joint sitting — 

(a) if the Bill, having been passed by one House, has not been 
passed by the other House with amendments and returned to 
the House in which it originated, no amendment shall be pro¬ 
posed to the Bill other than such amendments (if any) as are 
made necessary by the delay in the passage of the Bill ; 

(fc) if the Bill has been so passed and returned, only such amend¬ 
ments as aforesaid shall be proposed to the Bill and such other 
amendments as are relevant to the matters with respect to 
which the Houses have not agreed ; 

and the decision of the person presiding as to the amendments which are 
admissible under this clause shall be final. 

(5) A joint sitting may be held under this article and a Bill passed 
thereat, notwithstanding that a dissolution of the House of the People has 
intervened since the President notified his intention to summon the Houses 
to meet therein. 


Special procedure in 109 . (l) A Money Bill shall not be introduced 

respect of Money Bills. i n the Council of States. 


(2) After a Money Bill has been passed by the House of the People it 
shall be transmitted to the Council of States for its recommendations and the 
Council of States shall within a period of fourteen days from the date of its 
receipt of the Bill return the Bill to the House of the People with its recom¬ 
mendations and the House of the People may thereupon either accept or 
reject all or any of the recommendations of the Council of States. 

(3) If the House of the People accepts any of the recommendations of 
the Council of States, the Money Bill shall be deemed to have been passed by 
both Houses with the amendments recommended by the Council of States 
and accepted by the House of the People. 

(4) If the House of the People does not accept any of the recommenda¬ 
tions of the Council of States, the Money Bill shall be deemed to have been 
passed by both Houses in the form in which it was passed by the House of 

the People without any of the amendments recommended by the Council of 
States. 


(5) If a Money Bill passed by the House of the People and transmitted 
to the Council of States for its recommendations is not returned to the House 
of the People within the said period of fourteen days, it shall be deemed to 
have been passed by both Houses at the expiration of the said period in the 
form m which it was passed by the House of the People. 
l.Ind.Con. IV. 
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1 lO. (1) For the purposes of this Chapter, a Bill shall be deemed to 
Definition of “Money be a Money Bill if it contains only provisions dealing: 
lls * with all or any of the following matters, namely_ 

(a) the imposition, abolition, remission, alteration or regulation of 
any tax ; 

(A) the regulation of the borrowing of money or the giving of any 
guarantee by the Government of India, or the amendment of the 
law with respect to any financial obligations undertaken or to be 
undertaken by the Government of India ; 

(c) the custody of the Consolidated Fund or the Contingency Fund 

of India, the payment of moneys into or the withdrawal of 
moneys from any such Fund ; 

(c/) the appropriation of moneys out of the Consolidated Fund of 
India ; 

(e) the declaring of any expenditure to be expenditure charged on the 
Consolidated Fund of India or the increasing of the amount of 
any such expenditure ; 

(/) the receipt of money on account of the Consolidated Fund of India 
or the public account of India or the custody or issue of such- 
money or the audit of the accounts of the Union or of a State; or 

( g ) any matter incidental to any of the matters specified in sub¬ 
clauses (a) to (0. 


(2) A Bill shall not be deemed to be a Money Bill by reason only that 
it provides for the imposition of fines or other pecuniary penalties, or for the 
demand or payment of fees for licences or fees for services rendered, or by 
reason that it provides for the imposition, abolition, remission, alteration or 
regulation of any tax by any local authority or body for local purposes. 

(3) If any question arises whether a Bill is a Money Bill or not, the 
decision of the Speaker of the House of the People thereon shall be final. 

(4) There shall be endorsed on every Money Bill when it is transmitted 
to the Council of States under Article 109, and when it is presented to the 
President for assent under Article 111, the certificate of the Speaker of the 
House of the People signed by him that it is a Money Bill. 


111. When a Bill has been passed by' the Houses of Parliament, it 

Assent to Bills. shall be presented to the President, and the President 

shall declare either that he assents to the Bill, or that he withholds assent 
therefrom : 


Provided that the President may, as soon as possible after the presen¬ 
tation to him of a Bill for assent, return the Bill if it is not a Money Bill to the 
Houses with a message requesting that they will reconsider the Bill or any 
specified provisions thereof and, in particular, will consider the desirability of 
intro ucing any such amendments as he may recommend in his message, and 
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when a Bill is so returned, the Houses shall reconsider the Bill accordingly, 
and if the Bill is passed again by the Houses with or without amendment and 
presented to the President for assent, the President shall not withhold assent 
therefrom. 

Procedure in financial matters 

112 . (l) The President shall in respect of every iinancial year cause • 
Annual financial state- to be laid before both the Houses of Parliament a state¬ 
ment. ment of the estimated receipts and expenditure of the 

Government of India for that year, in this Part referred to as the “annual 
financial statement.” 

(2) The estimates of expenditure embodied in the annual financial 
statement shall show separately — 

(a) the sums required to meet expenditure described by this Consti¬ 

tution as expenditure charged upon the Consolidated Fund of 
India; and 

(b) the sums required to meet other expenditure proposed to be made 

from the Consolidated Fund of India, 

and shall distinguish expenditure on revenue account from other expenditure. 

(3) The following expenditure shall be expenditure charged on the 
Consolidated Fund of India — 

(a) the emoluments and allowances of the President and other 
expenditure relating to his office; 

(fc) the salaries and allowances of the Chairman and the Deputy 
Chairman of the Council of States and the Speaker and the 
Deputy Speaker of the House of the People ; 

(c) debt charges for which the Government of India is liable includ¬ 
ing interest, sinking fund charges and redemption charges, and 
other expenditure relating to the raising of loans and the service 
and redemption of debt; 

(d) (i) the salaries, allowances and pensions payable to or in respect 
of Judges of the Supreme Court; 

(ii) the pensions payable to or in respect of Judges of the Federal 
Court; 

(Hi) the pensions payable to or in respect of Judges of any High 
Court which exercises jurisdiction in relation to any area 
included in the territory of India or which at any time before 
the commencement of this Constitution exercised jurisdiction 
in relation to any area included in a Province corresponding 
to a State specified in Part A of the First Schedule ; 

(e) the salary, allowances and pension payable to or in respect of the 
Comptroller and Auditor-General of India ; 
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(0 any sums required to satisfy any judgment, decree or award of 
any court or arbitral tribunal; 

(g) any other expenditure declared by this Constitution or by Parlia¬ 
ment by-law to be so charged. 

113. (l) So much of the estimates as relates to expenditure chargecf 
Procedure in Parlia- upon the Consolidated Fund of India shall not be sub- 
ment with respect to mitted to the vote of Parliament, but nothing in this 
estimates.. clause shall be construed as preventing the discussion in 

either House of Parliament of any of those estimates. 

(2) So much of the said estimates as relates to other expenditure shall 
be submitted in the form of demands for grants to the House of the People, 
and the House of the People shall have power to assent, or to refuse to assent, 
to any demand, or to assent to any demand subject to a reduction of the 
amount specified therein. 

(3) No demand for a grant shall be made except on the recommendation 
of the President. 

1 14. (l) As soon as may be after the grants uqjder Article 113 have 
Appropriation Bills. been made by the House of the People, there shall be 
introduced a Bill to provide for the appropriation out of the Consolidated 
Fund of India of all moneys required to meet— 

(a) the grants so made by the House of the People; and . 

(fc) the expenditure charged on the Consolidated Fund of India but 
not exceeding in any case the amount shown in the statement 
previously laid before Parliament. 

(2) No amendment shall be proposed to any such Bill in either House 
of Parliament which will have the effect of varying the amount or altering the 
destination of any grant so made or of varying the amount of any expenditure 
charged on the Consolidated Fund of India, and the decision of the person 
presiding as to whether an amendment is inadmissible under this clause 
shall be final. 

(3) Subject to the provisions of Articles 115 and 116, no money shall 
be withdrawn from the Consolidated Fund of India except under appropria¬ 
tion made by law passed in accordance with the provisions of this article. 

Supplementary, addi- jjg. (l) The p res ident shall _ 

tional or excess grants. 

(a) if the amount authorised by any law made in accordance with 
the provisions of Article 114 to be expended for a particular 
service for the current financial year is found to be insufficient 
for the purposes of that year or when a need has arisen 
during the current financial year for supplementary or addi¬ 
tional expenditure upon some new service not contemplated 
. in the annual financial statement for that year, or 
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(fc) if any money has been spent on any service during a financial 
year in excess of the amount granted for that service and for 

that year, 

cause to be laid before both the Houses of Parliament another statement 
showing the estimated amount of that expenditure or cause to be presented 
to the House of the People a demand for such excess, as the case may be. 

(2) The provisions of Articles 112, 113 and 114 shall have effect in 
relation to any such statement and expenditure or demand and also to 
any law to be made authorising the appropriation of moneys out of the 
Consolidated Fund of India to meet such expenditure or the grant in 
respect of such demand as they have effect in relation to the annual 
financial statement and the expenditure mentioned therein or to a demand 
for a grant and the law to be made for the authorisation of appropriation 
of moneys out of the Consolidated Fund of India to meet such expenditure 
or grant. 

Votes on account of 116 * (l) Notwithstanding anything in the foregoing 

credit and exceptional provisions of this Chapter, the House of the People 
grants. - shall have power — 

(a) to make any grant in advance in respect of the estimated 
expenditure for a part of any financial year pending the com- 
. pletion of the procedure prescribed in Article 113 for the voting 
of such grant and the passing of the law in accordance with 
the provisions of Article 114 in relation to that expenditure ; 

(fc) to make a grant for meeting an. unexpected demand upon the 
resources of India when on account of the magnitude or the 
indefinite character of the service the demand cannot be 
stated with the details ordinarily given in an annual financial 
statement ; 

(c) to make an exceptional grant which forms no part of the 
current service of any financial year ; 

and Parliament shall have power to authorise by law the withdrawal of 
moneys from the Consolidated Fund of India for the purposes for which 
the said grants are made. 

(2) The provisions of Articles 113 and 114 shall have effect in relation 
to the making of any grant under clause (l) and to any law to be made 
under that clause as they have effect in relation to the making of a grant 
with regard to any expenditure mentioned in the annual financial statement 
and the law to be made for the authorisation of appropriation of moneys 

out of the Consolidated Fund of India to meet such expenditure. 

_ • 

117 . (1) A Bill or amendment making provision for any of the 
Special provisions as matters specified in sub-clauses (a) to (0 of clause (l) 
to financial Bills. of Article 110 shall not be introduced or moved except 
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on the recommendation of the President and a Bill making such provision 
shall not be introduced in the Council of States : 

Provided that no recommendation shall be required under this clause 
for the moving of an amendment making provision for the reduction or 
abolition of any tax. 

(2) A Bill or amendment shall not be deemed to make provision for 
any of the matters aforesaid by reason only that it provides for the impo¬ 
sition of fines or other pecuniary penalties, or for the demand or payment 
of fees for licences or fees for services rendered, or by reason that it 
provides for the imposition, abolition, remission, alteration or regulation 
of any tax by any local authority or body for local purposes. 

(3) A Bill which, if enacted and brought into operation, would 
involve expenditure from the Consolidated Fund of India shall not be 
passed by either House of Parliament unless the President has recom¬ 
mended to that House the consideration of the Bill. 

Procedure Generally 

118 . (1) Each House of Parliament may make rules' for regulating, 

# 

Rules of procedure, subject to the provisions of this Constitution, its proce¬ 
dure and the conduct of its business. 

(2) Until rules are made under clause (l), the rules of procedure and 
standing orders in force immediately before the commencement of this 
Constitution with respect to the Legislature of the Dominion of India shall 
have effect in relation to Parliament subject to such modifications and 
adaptations as may be made therein by the Chairman of the Council of 

States or the Speaker of the House of the People, as the case may be. 

% 

(3) The President, after consultation with the Chairman of the 
Council of States and the Speaker of the House of the People, may make 
rules as to the procedure with respect to joint sittings of, and communi¬ 
cations between, the two Houses. 

(4) At a joint sitting of the two Houses the Speaker of the House 
of the People, or in his absence such person as may be determined by 
rules of procedure made under clausq (3), shall preside. 

119. Parliament may, for the purpose of the timely completion of 
Regulation by law of financial business, regulate by law the procedure of, 

procedure in Parliament and the conduct of business in, each House of Parlia- 
in relation to financial ment in relation to any financial matter or to any Bill 
business. for the appropriation of moneys out of the Consolidated 

Fund of India, and, if and so far as any provision of any law so made is 
inconsistent with any rule made by a House of Parliament under clause (1) 
of Article 118 or with any rule or standing order having effect in relation to 
Parliament under clause (2) of that article, such provision shall prevail. 
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120 . (l) Notwithstanding anything in Part XVII, but subject to 
Language to be used the provisions of Article 348, business in Parliament 
an Parliament. shall be transacted in Hindi or in English : 

Provided that the Chairman of the Council of States or Speaker of the 
House of .the People, or person acting as such, as the case may be, may 
permit any member who cannot adequately express himself in Hindi or in 

English to address the House in his mother tongue. 

(2) Unless Parliament by law otherwise provides, this article shall, 
after the expiration of a period of fifteen years from the commencement of 
this Constitution, have effect as if the words “or in English ’ were omitted 

therefrom. 

121. No discussion shall take place in Parliament with respect to 
Restriction on discus- the conduct of any Judge of the Supreme Court or of 
sion in Parliament. a High Court in the discharge of his duties except upon 

a motion for presenting an addrass to the President praying for the removal 
of the Judge as hereinafter provided. 

Courts not to inquire 122 * (l) The validity of any proceedings in 

into proceedings of Par- Parliament shall not be called in question on the ground 
Lament. of any alleged irregularity of procedure. 

(2) No officer or member of Parliament in whom powers are vested 
by or under this Constitution for regulating procedure or the conduct of 
business, or for maintaining order, in Parliament shall be subject to the 
jurisdiction of any court in respect of the exercise by him of those powers. 

Chapter III. _ Legislative Powers cf the President 

123 . (1) If at any time, except when both Houses of Parliament are 
Power of President to in session, the President is satisfied that circumstances 
promulgate Ordinances exist which render it necessary for him to take imme- 
during recess of Parlia- diate action, he may promulgate such Ordinances as the 
meat. circumstances appear to him to require. 

(2) An Ordinance promulgated under this article shall have the same 
lorce and effect as an Act of Parliament, but every such Ordinance— 

(a) shall be laid before both Houses of Parliament and shall cease 
to operate at the expiration of six weeks from the re-assembly 
of Parliament, or, if before the expiration of that period resolu¬ 
tions disapproving it are passed by both Houses, upon the 
passing of the second of those resolutions ; and 

(fc) may be withdrawn at any time by the President. 

Explanation. — Where the Houses of Parliament are summoned to 
xe-assemble on different dates, the period of six weeks shall be reckoned 
irom the later of those dates for the purposes of this clause. 
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(3) If and so far as an Ordinance under this article makes any provi¬ 
sion which Parliament would not under this Constitution be competent to 
enact, it shall be void. 


Chapter IV. — The Union Judiciary 



1 (l) There shall be a Supreme Court of India consisting of a 
Establishment and eonsti- Chief Justice of India and, until Parliament by law 
tution Of Supreme Court. prescribes a larger number, of not more than seven 
other Judges. 


(2) Every Judge of the Supreme Court shall be appointed by the 
President by warrant under his hand and seal after consultation with such 
of the Judges of the Supreme Court and of the High Courts in the States as 
the President may deem necessary for the purpose and shall hold office until 
he attains the age of sixty-five years : 


Provided that in the case of appointment of a Judge other than the 
Chief Justice, the Chief Justice of India shalFalways be consulted : 

Provided further that— 


(a) a Judge may, by writing under his hand addressed to the Presi¬ 

dent, resign his office ; 

(b) a Judge may be removed from his office in the manner provided 

in clause (4). 

(3) A person shall not be qualified for appointment as a Judge of the 

Supreme Court unless he is a citizen of India and_ 

(a) has been for at least five years a Judge of a High Court or of two 

or more such Courts in succession ; or 

(b) has been for at least ten years an advocate of a High Court or of 

two or more such Courts in succession ; or 

(c) is, in the opinion of the President, a distinguished jurist. 

Explanation I —In this clause “High Court” means a High Court which 
exercises, or which at any time before the commencement of this Constitu¬ 
tion exercised, jurisdiction in any part of the territory of India. 

Explanation II -In computing for the purpose of this clause the period 

during which a person has been an advocate, any period during which a 

person has held judicial office not inferior to that of a district judge after he 
became an advocate shall be included. 

(4) A Judge of the Supreme Court shall not be removed from his 

office except by an order of the President passed after an address by each 

House of Parliament supported by a majority of the total membership of 

that House and by a majority of not less than two-thirds of the members of 

that House present and voting has been presented to the President in the 

same session for such removal on the ground of proved misbehaviour or 
incapacity. 
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(5) Parliament may by law regulate the procedure for the presentation 
of an address and for the investigation and proof of the misbehaviour or 
incapacity of a Judge under clause (4). 

(6) Every person appointed to be a Judge of the Supreme Court shall, 
before he enters upon his office, make and subscribe before the President, or 
some person appointed in that behalf by him, an oath or affirmation accord¬ 
ing to the form set out for the purpose in the Third Schedule. 

(7) No person who has held office as a Judge of the Supreme Court 
shall plead or act in any*court or before any authority within the territory of 

* India. 

125 . (l) There shall be paid to the Judges of the Supreme Court such 
Salaries etc., of Judges, salaries as are specified in the Second Schedule. 

(2) Every Judge shall be entitled to such privileges and allowances 
and to such rights in respect of leave of absence and pension as may from 
time to time be determined by or under law made by Parliament and, until 
so determined, to such privileges, allowances and rights as are specified 
in the Second Schedule : 

Provided that neither the privileges nor the allowances of a Judge 
nor his rights in respect of leave of absence or pension shall be varied to 
his disadvantage after his appointment. 


. When the office of Chief Justice of India is vacant or when the 
Appointment of acting Chief Justice is, by reason of absence or otherwise, 
Chief Justice. unable to perform the duties of his office, the duties 

of the office shall be performed by such one of the other Judges of the Court 
as the President may appoint for the purpose. 


127 . (l) If at any time there should not be a quorum of the Judges 
Appointment of 0 f the Supreme Court available to hold or continue any 
ad hoc Judges. session of the Court, the Chief Justice of India may, with 
the previous consent of the President and after consultation with the Chief 
Justice of the High Court concerned, request in writing the attendance at 
the sittings of the Court, as an ad hoc Judge, for such period as may be 
necessary, of a Judge of a High Court duly qualified for appointment as a 
Judge of the Supreme Court to be designated by the Chief Justice of India. 

(2) It shall be the duty of the Judge who has been so designated, in 
priority to other duties of his office, to attend the sittings of the Supreme 
Court at the time and for the period for which his attendance is required, 
and while so attending he shall have all the jurisdiction, powers and privi¬ 
leges, and shall discharge the duties, of a Judge of the Supreme Court. 

128 . Notwithstanding anything in this Chapter, the Chief Justice 
Attendance of retired Q f India may at any t i me ^ with the prev i ous consent 

Judges at sittings of the Q f the President, request any person who has held the 
Supreme Court. office of a Judge of the Supreme Court or of the 



lviii 


Constitution of India, Arts. 128 to 132 


Federal Court to sit and act as a Judge of the Supreme Court, and every 
such person so requested shall, while so sitting and acting, be entitled to 
such allowances as the President may by order determine and have all the 
jurisdiction, powers and privileges of, but shall not otherwise be deemed 
to be, a Judge of that Court : 

Provided that nothing in this article shall be deemed to require any 
such person as aforesaid to sit and act as a Judge of that Court unless he 
consents so to do. 


129, The Supreme Court shall be a Court of record and shall have 
Supreme Court to be a all the powers of such a Court including the power to 
Court of record. punish for contempt of itself. 


130. The Supreme Court shall sit in Delhi or in such other place 

Seat of Supreme Court. or places, as the Chief Justice of India may, with 
the approval of the President, from time to time, appoint. 


131. Subject to the provisions of this Constitution, the Supreme 
Original jurisdiction of Court shall, to the exclusion of any other Court, have 
the Supreme Court. original jurisdiction in any dispute — 

(a) between the Government of India and one or more Spates; or 

(b) between the Government of India and any State or States on 

one side and one or more other States on the other; or 


(c) between two or more States, 

if and in so far as the dispute involves any question (whether of law or 
fact) on which the existence or extent of a legal right depends : 


Provided that the said jurisdiction shall not extend to— 

(0 a dispute to which a State specified in Part B of the First 
Schedule is a party, if the dispute arises out of any provision 
of a treaty, agreement, covenant, engagement, sanad or other 
similar instrument which was entered into or executed before 
the commencement of this Constitution and has, or has been, 
continued in operation after such commencement; 

(//) a dispute to which any State is a party, if the dispute arises 
out of any provision of a treaty, agreement, covenant, engage¬ 
ment, sanad or other similar instrument which provides that 
the said jurisdiction shall not extend to such a dispute. 


132. (l) An appeal shall lie to the Supreme Court from any judg- 
Appellate jurisdiction of ment, decree or final order of a High Court in the 
Supreme Court in appeals territory of India, .whether in a civil, criminal or 
from High Courts m certain other proceeding, if the High Court certifies that the 

cases - case involves a substantial question of law as to the 

interpretation of this Constitution. 
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(2) Where the High Court has refused to give such a certificate, the 
Supreme Court may, if it is satisfied that the case involves a substantial 
question of law as to the interpretation of this Constitution, grant special 
leave to appeal from such judgment, decree or final order. 

(3) Where such a certificate is given, or such leave is granted, any 
party in the case may appeal to the Supreme Court on the ground that 
any such question as aforesaid has been wrongly decided and, with the 
leave of the Supreme'Court, on any other ground. 

Explanation. —For the purposes of this article, the expression “final 
order” includes an order deciding an issue which, if decided in favour of 
the appellant, would be sufficient for the final disposal of the case. 

Appellate jurisdiction of 133. (1) An appeal shall lie to the Supreme 

Supreme Court in appeals Court from any judgment, decree or final order in a 

from Hij'h Courts in regard civil proceeding of a High Court in the territory of 

to civil matters. India if the High Court certifies_ 

(a) that the amount or value of the subject-matter of the dispute 

in the Court of first instance and still in dispute on appeal 
was and is not less than twenty thousand rupees or such 
other sum as may be specified in that behalf by Parliament 
by law; or 

(b) that the judgment, decree or final order involves directly or 

indirectly some claim or question respecting property of the 
like amount or value ; or 

(c) that the case is a fit one for appeal to the Supreme Court; 
and, where the judgment, decree or final order appealed from affirms the 
decision of the Court immediately below in any case other than a case 
referred to in sub-clause (c), if the High Court further certifies that the 
appeal involves some substantial question of law. 

(2) Notwithstanding anything in Article 132, any party appealing to 
the Supreme Court under clause (/) may urge as one of the grounds in 
such appeal that a substantial question of law as to the interpretation of 
this Constitution has been wrongly decided. 

(3) Notwithstanding anything in this article, no appeal shall, unless 
Parliament by law otherwise provides, lie to the Supreme Court' from the 
judgment, decree or final order of one Judge of a High Court. 

134. (l) An appeal shall lie to the Supreme Court from any judg- 
Appellate jurisdiction of me nt, final order or sentence in a criminal proceed- 

Supreme Court in regard ing of a H igh Court in the territory of India if the 
to criminal matters. High Court— 

(a) has on appeal reversed an order of acquittal of an accused 
person and sentenced him to death; or 
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(b) has withdrawn for trial before itself any case from any Court 

subordinate to its authority and has in such trial convicted 
the accused person and sentenced him to death; or 

(c) certifies that the case is a fit one for appeal to the Supreme 

Court : 

Provided that an appeal under sub-clause (c) shall lie subject to such 
provisions as may be made in that behalf under clause (/) of Article 145 
and to such conditions as the High Court may establish or require. 

(2) Parliament may by law confer on the Supreme Court any further 
powers to entertain and hear appeals from any judgment, final order or 
sentence in a criminal proceeding of a High Court in the territory of India 
subject to such conditions and limitations as may be specified in such law. 

Until Parliament by law otherwise provides, the Supreme 
Jurisdiction and powers Court shall also have jurisdiction and powers with 
of the Federal Court under respect to any matter to which the provisions of 
existing law to be exercis- Article 133 or Article 134 do not apply if jurisdiction 
able by the Supreme Court. and powers in relation to that matter were exercis¬ 
able by the Federal Court immediately before the commencement of this 
Constitution under any existing law. 


136, (1) Notwithstanding anything in this Chapter, the Supreme 

Special leave to appeal Court may, in its discretion, grant special leave to 
by the Supreme Court. appeal from any judgment, decree, determination, 
sentence or order in any cause or matter passed or made by any Court or 
tribunal in the territory of India. 


(2) Nothing in clause (/) shall apply to any judgment, determination, 
sentence or order passed or made by any Court or tribunal constituted by 
or under any law relating to the Armed Forces. 


137* Subject to the provisions of any law made by Parliament or 
Review of judgments or any ru i e s made under Article 145, the Supreme 
orders by the Supreme Court. Court shall have power to review any judgment 
pronounced or order made by it. 


138. (l) The Supreme Court shall have such further jurisdiction 
Enlargement of the juris- and powers with respect to any of the matters in 
diction Of the Supreme Court, the Union List as Parliament may by law confer. 

(2) The Supreme Court shall have such further jurisdiction and 
powers with respect to any matter as the Government of India and the 
Government of any State may by special agreement confer, if Parliament 

by law provides for the exercise of such jurisdiction and powers by the 
Supreme Court. 
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139. Parliament may by law confer on the Supreme Court power 
Conferment on the to issue directions, orders or writs, including writs 

Supreme Court of powers j n the nature of habeas corpus , mandamus , prohibition, 
to issue certain writs. q UO warranto and certiorari , or any of them, for any 
purposes other than those mentioned in clause (2) of Article 32. 

140. Parliament may by law make provision for conferring upon 
Ancillary powers of the Supreme Court such supplemental powers not incon- 

Supreme Court. sistent with any of the provisions of this Constitution as 

may appear to be necessary or desirable for the purpose of enabling the Court 
more effectively to exercise the jurisdiction conferred upon it by or under this 
Constitution. 

Law declared by Sup- 141. The law declared by the Supreme Court 

reme Court to be binding shall be binding on all courts within the territory of 
on all courts. India. 

142. (l) The Supreme Court in the exercise of its jurisdiction may 
Enforcement of de- pass such decree or make such order as is necessary for 
rees and orders of Sup- doing complete justice in any cause or matter pending 
reme Court and orders before it, and any decree so passed or order so made 
as to discovery, etc. shall be enforceable throughout the territory of India in 
such manner as may be prescribed by or under any law made by Parliament 
and, until provision in that behalf is so made, in such manner as the Presi¬ 
dent may by order prescribe. 

(2) Subject to the provisions of any law made in this behalf by Parlia¬ 
ment, the Supreme Court shall, as respects the whole of the territory of 
India, have all and every power to make any order for the purpose of securing 
the attendance of any person, the discovery or production of any documents, 
or the investigation or punishment of any contempt of itself. 

143. (l) If at any time it appears to the President that a question of 
Power of President to law or fact has arisen, or is likely to arise, which is of 
consult Supreme Court, such a nature and of such public importance that it is 
expedient to obtain the opinion of the Supreme Court upon it, he may refer 
the question to that Court for consideration and the Court may, after such 
hearing as it thinks fit, report to the President its opinion thereon. 

(2) The President may, notwithstanding anything in clause (i) of the 
proviso, to Article 131, refer a dispute of the kind mentioned in the said clause 
to the Supreme Court for opinion and the Supreme Court shall, after such 
hearing as it thinks fit, report to the President its opinion thereon. 

Civil and judicial authori. 144. All authorities, civil and judicial, in the 

# 

ties to act in aid of the Sup- territory of India shall act in aid of the Supreme 
reme Court. Court. 
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145. (1) Subject to the provisions of any law made by Parliament, 
Rules of Court, etc. the Supreme Court may from time to time, with the 
approval of the President, make rules for regulating generally the practice 
and procedure of the Court including:_ 

(a) rules as to the persons practising before the Court; 


(t) rules as to the procedure for hearing appeals and other matters 
pertaining to appeals including the time within which appeals to 
the Court are to be entered ; 


(c) rules as to the proceedings in the Court for the enforcement of 
any of the rights conferred by Part III ; 

(c/) rules as to the entertainment of appeals under sub-clause (c) of 
clause (1) of Article 134 ; 


(e) rules as to the conditions subject to which any judgment pro¬ 
nounced or order made by the Court may be reviewed and the 
procedure for such review including the time within which 
applications to the Court for such review are to be entered ; 

(/) rules as to the costs of and incidental to any proceedings in the 
Court and as to the fees to be charged in respect of proceedings 
therein ; 


(g) rules as to the granting of bail; 

( h ) rules as to stay of proceedings; 

- (0 rules providing for the summary determination of any appeal 
which appears to the Court to be frivolous or vexatious or 
brought for the purpose of delay ; 

(/) rules as to the procedure for inquiries referred to in clause (l) of 
Article 317. 

(2) Subject to the provisions of clause (3), rules made under this article 
may fix the minimum number of Judges who are to sit for any purpose, and 
may provide for the powers of single Judges and Division Courts. 

(3) The minimum number of Judges who are to sit for the purpose of 
deciding any case involving a substantial question of law as to the interpre¬ 
tation of this Constitution or for the purpose of hearing any reference under 
Article 143 shall be five : 

Provided that, where the Court hearing an appeal under any oj the 
provisions of this Chapter other than Article 132 consists of less than five 
Judges and in the course of the hearing of the appeal the Court is satisfied 
that the appeal involves a substantial question of law as to the interpretation 
of this Constitution the determination of which is necessary for the disposal 
of the appeal, such Court shall refer the question for opinion to a Court con¬ 
stituted as required by this clause for the purpose of deciding any case 
involving such a question and shall on receipt of the opinion dispose of the 
appeal in conformity with such opinion. 


Constitution of India, Arts. 145 to 148 lxiii 

(4) No judgment shall be delivered by the Supreme Court save in open 
Court, and no report shall be made under Article 143 save in accordance with 
an opinion also delivered in open Court. 

(5) No judgment and no such opinion shall be delivered by the Supreme 
Court save with the concurrence of a majority of the Judges present at the 
hearing of the case, but nothing in this clause shall be deemed to prevent a. 
Judge who does not concur from delivering a dissenting judgment or opinion. 

Officers and servants 146 . (l) Appointments of officers and servants 

and the expenses of the of the Supreme Court shall be made by the Chief Justice 
Supreme Court. of India or such other Judge or officer of the Court as he 

may direct : 

Provided that the President may by rule require that in such cases 
as may be specified in the rule, no person not already attached to the Court 
shall be appointed to any office connected with the Court, save after consulta¬ 
tion with the Union Public Service Commission. 

(2) Subject to the provisions of any law made by Parliament, the c<?ndi- 
tions of service of officers and servants of the Supreme Court shall be such as 
may be prescribed by rules made by the Chief Justice of India or by some 
other Judge or officer of the Court authorised by the Chief Justice of India to 
make rules for the purpose : 

Provided that the rules made under this clause shall, so far as they 
relate to salaries, allowances, leave or pensions, require the approval of the 
President. 

(3) The administrative expenses of the Supreme Court, including all 
salaries, allowances and pensions payable to or in respect of the officers and 
servants of the Court, shall be charged upon the Consolidated Fund of India, 
and any fees or other moneys taken by the Court shall form part of that Fund. 

147 . In this Chapter and in Chapter V of Part VI, references to any 
Interpretation. substantial question of law as to the interpretation of 

this Constitution shall be construed as including references to any substantial 

question of law as to the interpretation of the Government of India Act, 1935 

(including any enactment amending or supplementing that Act), or of any 

Order in Council or order made thereunder, or of the Indian Independence 

Act, 1947, or of any order made thereunder. 

* 

Chapter V. — Comptroller and Auditor-General of India 

148 . (l) There shall be a Comptroller and Auditor-General of India 
Comptroller and Au- who shall be appointed by the President by warrant 

ditor-General of India. under his hand and seal and shall only be removed from 
office in like manner and on the like grounds as a Judge of the Supreme Court. 

(2) Every person appointed to be the Comptroller and Auditor-General 
of India shall, before he enters upon his office, make and subscribe before the 
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President, or some person appointed in that behalf by him, an oath or affir¬ 
mation according to the form set out for the purpose in the Third Schedule. 

(3) The salary and other conditions of service of the Comptroller and 
Auditor-General shall be such as may be determined by Parliament by law 
and, until they are so determined, shall be as specified in the Second Schedule: 

Provided that neither the salary of a Comptroller and Auditor-General 
nor his rights in respect of leave of absence, pension or age of retirement 
shall be varied to his disadvantage after his appointment. 

(4) The Comptroller and Auditor-General shall not be eligible for 
further office either under the Government of India or under the Government 
of any State after he has ceased to hold his office. 

(5) Subject to the provisions of this Constitution and of any law made 
by Parliament, the conditions of service of persons serving in the Indian 
Audit and Accounts Department and the administrative powers of the Comp¬ 
troller and Auditor-General shall be such as may be prescribed by rules made 
by the President after consultation with the Comptroller and Auditor-General, 

(6) The administrative expenses of the office of the Comptroller and 
Auditor-General, including all salaries, allowances and pensions payable to or 
in repect of persons serving in that office, shall be charged upon the Consoli¬ 
dated Fund of India. 


149. The Comptroller and Auditor-General shall perform such duties 
Duties and powers of and exercise such powers in relation to the accounts of 
the Comptroller and Au- the Union and of the States and of any other authority 
ditor-General. or body as may be prescribed by or under any law made 

by Parliament and, until provision in that behalf is so made, shall perform 
such duties and exercise such powers in relation to the accounts of the Union 
and of the States as were conferred on or exercisable by the Auditor-General 

of India immediately before the commencement of this Constitution in relation 

% 

to the accounts of the Dominion of India and of the Provinces respectively. 


Power of Comptroller 150 . The accounts of the Union and of the 

and Auditor-General to States shall be kept in such form as the Comptroller 
give directions as to ac- and Auditor-General of India may, with the approval 
counts. of the President, prescribe. 

151 . (l) The reports of the Comptroller and Auditor-General of 
Audit reports. India relating to the accounts of the Union shall be sub¬ 
mitted to the President, who shall cause them to be laid before each House of 
Parliament. 

(2) The reports of the Comptroller and Auditor-General of India relat¬ 
ing to the accounts of a State shall be submitted to the Governor or Rajpra- 
mukh of the State, who shall cause them to be laid before the Legislature of 
the State, 
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PART VI 

THE STATES IN PART A OF THE FIRST SCHEDULE 

Chapter I_ General 

152 . In this Part, unless the context otherwise requires, the expres- 
fiefinition. sion “State” means a State specified in Part A of the First 

Schedule. 


Chapter II_ The Executive 

The Governor 

Governors of States. 153 . There shall be a Governor for each State. 

154 . (1) The executive power of the State shall be vested in the 

Executive power of Governor and shall be exercised by him either directly 
State. or through officers subordinate to him in accordance 

with this Constitution. 

(2) Nothing in this article shall— 

(a) be deemed to transfer to the Governor any functions conferred 
by any existing law on any other authority ; or 

(M prevent Parliament or the Legislature of the State from confer¬ 
ring by law functions on any authority subordinate to the 
Governor. 

Appointment of 155 . The Governor of a State shall be appointed by 

Oovemor. the President by warrant under his hand and seal. 


Term of office of 156 . (l) The Governor shall hold office during the 

Governor. pleasure of the President. 

(2) The Governor may, by writing under his hand addressed to the 
President, resign his office. 

(3) Subject to the foregoing provisions of this article, a Governor shall 
hold office for a term of five years-from the date on which he enters upon his 
office : 

Provided that a Governor shall, notwithstanding the expiration of his 
term, continue to hold office until his successor enters upon his office. 


1 57. No person shall be eligible for appointment as Governor unless 

Qualifications for ap- he is a citizen of India and has completed the age of 
pointment as Governor, thirty-five ycsrs# 



, (1) The Governor shall not be a member of either House of 
Conditions of Cover- Parliament or of a House of the Legislature of any State 
«or’B Office. specified in the First Schedule, and if a member of either 

House of Parliament or of a House of the Legislature of any such State be 
l.Ind.Con. V. 
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appointed Governor, he shall be deemed to have vacated his seat in that 
House on the date on which he enters upon his office as Governor. 

(2) The Governor shall not hold any other office of profit. 

(3) The Governor shall be entitled without payment of rent to the use 
of his official residences and shall be also entitled to such emoluments,, 
allowances and privileges as may be determined by Parliament by law and* 
until provision in that behalf is so made, such emoluments, allowances and 
privileges as are specified in the Second Schedule. 

(4) The emoluments and allowances of the Governor shall not be 
diminished during his term of office. 



, Every Governor and every person discharging the functions of 
Oath or affirmation by the Governor shall, before entering upon his office, make 
the Governor. and subscribe in the presence of the Chief Justice of the 

High Court exercising jurisdiction in relation to the State, or, in his absence* 
the seniormost Judge of that Court available, an oath or affirmation in the 
following form, that is to say— 

swear in the name of God 
“I, A.B., do- 


solemnly affirm 

that I will faithfully execute the office of 
Governor (or discharge the functions of the 

Governor) of-(name of the 

State) and will to the best of my ability 
preserve, protect and defend the Constitution 
and the law and that I will devote myself to 
the service and well-being of the people 
of --(name of the State).” 

V 


1 GO. The President may make such provision as he thinks fit for 
Discharge of the func- the discharge of the functions of the Governor of a State. 

tions of the Governor in . 

certain contingencies. in an Y contingency not provided for in this Chapter. 


161. The Governor of a State shall have the power to grant pardons* 


Power of Governor to 
grant pardons, etc., and 
to suspend, remit or 
commute sentences in 
certain cases. 


reprieves, respites or remissions of punishment or to 
suspend, remit or commute the sentence of any person 
convicted of any offence against any law relating to a 
matter to which the executive power of the State extends. 


162 . Subject to the provisions of this Constitution, the executive 
Extent of executive power of a State shall extend to the matters with 
power of State. respect to which the Legislature of the State has power 

to make laws : 


Provided that in any matter with respect to which the Legis¬ 
lature of a State and Parliament have power to make laws, the executive 
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power of the State shall be subject to, and limited by, the executive power 
expressly conferred by this Constitution or by any law made by Parliament 
upon the Union or authorities thereof. 

Council of Mini iters 

163 . (1) There shall be a Council of Ministers with the Chief 

Council of Ministers Minister at the head to aid and advise the Governor 
to aid and advise Gover- j n the exercise of his functions, except in so far as he is 
nor. by or under this Constitution required to exercise his 

functions or any of them in his discretion. 

(2) If any question arises whether any matter is or is not a matter as 
respects which the Governor is by or under this Constitution required to 
act in his discretion, the decision of the Governor in his discretion shall be 
final, and the validity of anything done by the Governor shall not be called 
in question on the ground that he ought or ought not to have acted in his 
discretion. 

(3) The question whether any, and if so what, advice was tendered by 
Ministers to the Governor shall not be inquired into in any court. 

164 . (1) The Chief Minister shall be appointed by the Governor and 
Other provisions as to the other Ministers shall be appointed by the Governor 
Ministers. on the advice of the Chief Minister, and the Ministers 

shall hold office during the pleasure of the Governor : 

Provided that in the States of Bihar, Madhya Pradesh and Orissa, 
there shall be a Minister in charge of tribal welfare who may in addition 
be in charge of the welfare of the Scheduled Castes and backward classes or 
any other work. 

(2) The Council of Ministers shall be collectively responsible to the 
Legislative Assembly of the State. 

(3) Before a Minister enters upon his office, the Governor shall 
administer to him the oaths of office and of secrecy according to the forms 
set out for the purpose in the Third Schedule. 

(4) A Minister who for any period of six consecutive months is not a 
member of the Legislature of the State shall at the expiration of that period 
cease to be a Minister. 

(5) The salaries and allowances of Ministers shall be such as the 

Legislature of the State may from time to time by law determine and, until 

the Legislature of the State so determines, shall be as specified in the 
Second Schedule. 

The Advocate-General for the State 

165 . (1) The Governor of each State shall appoint a person who is 
Advocate-General for qualified to be appointed a Judge of a High Court to be 
the state. Advocate-General for the State. 
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(2) It shall be the duty of the Advocate-General to give advice to the 
Government of the State upon such legal matters, and to perform such other 
duties of a legal character, as may from time to time be referred or assigned 
to him by the Governor, and to discharge the functions conferred on him by 
or under this Constitution or any other law for the time being in force. 

(3) The Advocate-General shall hold office during the pleasure of the 
Governor, and shall receive such remuneration as the Governor may deter¬ 
mine. 

Conduct of Government Business 

Conduct of- business 166 . (l) All executive action of the Govern- 

of the Government of a ment of a State shall be expressed to be taken in the 
State. name of the Governor. 

(2) Orders and other instruments made and executed in the name of 
the Governor shall be authenticated in such manner as may be specified in 
rules to be made by the Governor, and the validity of an order or instrument 
which is so authenticated shall not be called in question on the ground that it 
is not an order or instrument made or executed by the Governor. 

(3) The Governor shall make rules for the more convenient transac¬ 
tion of the business of the Government of the State, and for the allocation 
among Ministers of the said business in so far as it is not business with res¬ 
pect to which the Governor is by or under this Constitution required to act 
in his discretion. 

Duties of Chief Minister as res- 167 . It shall be the duty of the Chief 

pects the furnishing of informa- Minister of each State_- 

tion to Governor, etc. 

(a) to communicate to the Governor of the State all decisions of the 
Council of Ministers relating to the administration of the affairs 
of the State and proposals for legislation ; 

(t) to furnish such information relating to the administration of the 
affairs of the State and proposals for legislation as the Governor 
may call for ; and 

(c) if the Governor so requires, to submit for the consideration of 
the Council of Ministers any matter on which a decision has 
been taken by a Minister but which has not been considered by 
the Council. 

* 

Chapter III_ The State Legislature 

General 

Constitution of Legis- 168 * (l) For every State there shall be a Legis¬ 
latures in States. lature which shall consist of the Governor, and 

(a) in the States of Bihar, Bombay, Madras, Punjab, Uttar Pradesh 
and West Bengal, two Houses; 
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(fc) in other States, one House. 

(2) Where there are two Houses of the Legislature of a State, one 
shall be known as the Legislative Council and the other as the Legislative 
Assembly, and where there is only one House, it shall be known as the 

Legislative Assembly. 

169 . (l) Notwithstanding anything in Article 168, Parliament may 
Abolition or creation by law provide for the abolition of the Legislative 
of Legislative Councils in Council of a State having such a Council or for the 
States. creation of such a Council in a State having no such 

Council, if the Legislative Assembly of the State passes a resolution to 
that effect by a majority of the total membership of the Assembly and by 
a majority of not less than two-thirds of the members of the Assembly 
present and voting. 

(2) Any law referred to in clause (/) shall contain such provisions 
for the amendment of this Constitution as may be necessary to give effect 
to the provisions of the law and may also contain such supplemental, 
incidental and consequential provisions as Parliament may deem necessary. 

(3) No such law as aforesaid shall be deemed to be an amendment 
of this Constitution for the purposes of Article 368. 

170 . (1) Subject to the provisions of Article 333, the Legislative 
Composition of the Assembly of each State shall be composed of members 
Legislative Assemblies, chosen by direct election. 

(2) The representation of each territorial constituency in the Legis¬ 
lative Assembly of a State shall be on the basis of the population of that 
constituency as ascertained at the last preceding census of which the 
relevant figures have been published and shall, save in the case of the 
autonomous districts of Assam and the constituency comprising the canton¬ 
ment and municipality of Shillong, be on a scale of not more than one 
member for every seventy-five thousand of the population: 

Provided that the total number of members in the Legislative Assembly 
of a State shall in no case be more than five hundred or less than sixty. 

(3) The ratio between the number of members to be allotted to each 
territorial constituency in a State and the population of that constituency 
as ascertained at the last preceding census of which the relevant figures 
have been published shall, so far as practicable, be the same throughout 
the State. 

(4) Upon the completion of each census, the representation of the 
several territorial constituencies in the Legislative Assembly of each State 
shall be readjusted by such authority, in such manner and with effect 
from such date as Parliament may by law determine : 

Provided that such readjustment shall not affect representation in the 
Legislative Assembly until the dissolution of the then existing Assembly. 
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171 . (1) The total number of members in the Legislative Council 
Composition of the G f a State having such a Council shall not exceed one- 
Legislative Councils. fourth of the total number of members in the Legisla¬ 
tive Assembly of that State: 

Provided that the total number of members in the Legislative 
Council of a State shall in no case be less than forty. 

(2) Lntil Parliament by law otherwise provides, the composition of 
the Legislative Council of a State shall be as provided in clause (3). 

(3) Of the total number of members of the Legislative Council of a 
State— 

(a) as nearly as may be, one-third shall be elected by electorates 
consisting of members of municipalities, district boards and 

such other local authorities in the State as Parliament may 
by law specify ; 

(f>) as nearly as may be, one-twelfth shall be elected by electorates 
consisting of persons residing in the State who have been for 
at least three years graduates of any university in the territory 
of India or have been for at least three years in possession 
of qualifications prescribed by or under any law made by 

Parliament as equivalent to that of a graduate of any such 
university ; 

(c) as nearly as may be, one-twelfth shall be elected by electorates 

consisting of persons who have been for at least three years 
engaged in teaching in such educational institutions within 
the State, not lower in standard than that of a secondary 
school, as may be prescribed by or under any law made by 
Parliament; 

(d) as nearly as may be, one-third shall be elected by the members 
of the Legislative Assembly of the State from amongst persons 
who are not members of the Assembly ; 

(e) the remainder shall be nominated by the Governor in accordance 

with the provisions of clause ( 5 ). 

(4) The members to be elected under sub-clauses (a), ( b ) and (c) of 
clause ( 3 ) shall be chosen in such territorial constituencies as may be 
prescribed by or under any law made by Parliament, and the elections 
under the said sub-clauses and under sub-clause (c/) of the said clause 
shall be held in accordance with the system of proportional representation 
by means of the single transferable vote. 

(5) The members to be nominated by the Governor under sub¬ 
clause (e) of clause ( 3 ) shall consist of persons having special knowledge or 
practical experience in respect of such matters as the following, namely:-. 

Literature, science, art, co-operative movement and social service. 
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1*72. (l) Every Legislative Assembly of every State, unless sooner 

Duration of State dissolved, shall continue for five years from the date 
• Legislatures. appointed for its first meeting and no longer and the 

expiration of the said period of five years shall operate as a dissolution 

of the Assembly : 

Provided that the said period may, while a Proclamation of Emer- 
gency is in operation, be extended by Parliament by law for a period not 
exceeding one year at a time and not extending in any case beyond a 
period of six months after the Proclamation has ceased to operate. 

(2) The Legislative Council of a State shall not be subject to disso¬ 
lution, but as nearly as possible one-third of the members thereof shall 
retire as soon as may be on the expiration of every second year in 
accordance with the provisions made in that behalf by Parliament by law. 

Qualification for 17 3 . A person shall not be qualified to be chosen to 

membership of the ^ a seat j n t h e Legislature of a State unless he — 

State Legislature. 

(a) is a citizen of India ; 

(b) is, in the case of a seat in the Legislative Assembly, not less 

than twenty-five years of age and, in the case of a seat in the 
Legislative Council not less than thirty years of age ; and 

v (c) possesses such other qualifications as may be prescribed in 

that behalf by or under any law made by Parliament. 

174 . (1) The Governor shall from time to time summon the House 
Sessions of the State or each House of the Legislature of the State to meet 
Legislature, prorogation at such time and place as he thinks fit, but six months 
and dissolution. shall not intervene between its last sitting in one 

session and the date appointed for its first sitting in the next session. 

(2) The Governor may from time to time — 

(a) prorogue the House or either House ; 

(b) dissolve the Legislative Assembly. 

1*75. (l) The Governor may address the Legislative Assembly or, 
Right of Governor in the case of a State having a Legislative Council, 
to address and send either House of the Legislature of the State, or both 
messages to the House Houses assembled together, and may for that purpose 
■or Houses. require the attendance of members. 

(2) The Governor may send messages to the House or Houses of 
the Legislature of the State, whether with respect to a Bill then pending 
in the Legislature or otherwise, and a House to which any message is so 
sent shall with all convenient despatch consider any matter required by 
the message to be taken into consideration. 
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176 . (l) At the commencement of the first session after each 
Special address by general election to the Legislative Assembly and at .the 

the Governor at the commencement of the first session of each year the * 

commencement of Governor shall address the Legislative Assembly or, in 

every session. the case of a State having a Legislative Council, both 

Houses assembled together and inform the Legislature of the causes of its 
summons. 

(2) Provision shall be made by the rules regulating the procedure 
of the House or either House for the allotment of time for discussion of 
the matters referred to in such address. 

177 . Every Minister and the Advocate-General for a State shall 
Rights of Ministers have the right to speak in, and otherwise to take part 

and Advocate-General in the proceedings of, the' Legislative Assembly of the 
as respects the Houses. State or, in the case of a State having a Legislative 
Council, both Houses, and to speak in, and otherwise to take part in the 
proceedings of, any committee of the Legislature of which he may be 
named a member, but shall not, by virtue of this article, be entitled to vote.. 

Officers of the State Legislature 

178. Every Legislative Assembly of a State shall, as soon as may 
The Speaker and be, choose two members of the Assembly to be respec- 

Deputy Speaker of tively Speaker and Deputy Speaker thereof and, so often, 
t h e Legislative as the office of Speaker or Deputy Speaker becomes vacant* 
Assembly. the Assembly shall choose another member to be Speaker 

or Deputy Speaker, as the case may be. 

Vacation and resignation of, - 

and removal from, the offices of 1 A member holding office as Speaker 

Speaker and Deputy Speaker. or Deputy Speaker of an Assembly_ 

(a) shall vacate his office if he ceases to be a member of the 

Assembly ; 

(b) may at any time by writing under his hand addressed, if such: 

member is the Speaker, to the Deputy Speaker, and if such 

member is the Deputy Speaker, to the Speaker, resign his- 
office ; and 

(c) may be removed from his office by a resolution of the Assembly- 

passed by a majority of all the then members of the Assembly 

Provided that no resolution for the purpose of clause (c) shall be moved 
unless at least fourteen days’ notice has been given of the intention to move 
the resolution : 

Provided further that, whenever the Assembly is dissolved, the 
Speaker shall not vacate his office until immediately before the first meeting: 
of the Assembly after the dissolution. 
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180 . (l) While the office of Speaker is vacant, the duties of the 

Power of the Deputy Speaker office shall be performed by the Deputy Speaker 
or other person to perform the or, if the office of Deputy Speaker is also vacant, 
dutiesof the office of, or to act as, by such member of the Assembly as the Governor 
Speaker. may appoint for the purpose. 

(2) During the absence of the Speaker from any sitting of the Assembly 
the Deputy Speaker or, if he is also absent, such person as may be determin¬ 
ed by the rules of procedure of the Assembly, or, if no such person is 
present, such other person as may be determined by the Assembly, shall act 
as Speaker. 

181 .. (1) At any sitting of the Legislative Assembly, while any 
The Speaker and the Deputy resolution for the removal of the Speaker from his 
Speaker not to preside while a office is under consideration, the Speaker, or while 
resolution for his removal from any resolution for the removal of the Deputy 
office is under consideration. Speaker from his office is under consideration, the 
Deputy Speaker, shall not, though he is present, preside, and the provisions 
of clause (2) of Article 180 shall apply in relation to every such sitting as they 
apply in relation to a sitting from which the Speaker or, as the case may be, 
the Deputy Speaker, is absent. 

(2) The Speaker shall have the right to speak in, and otherwise to 
take part in the proceedings of, the Legislative Assembly while any resolu¬ 
tion for his removal from office is under consideration in the Assembly and 
shall, notwithstanding anything in Article 189, be entitled to vote only in the 
first instance on such resolution or on any other matter during such proceed¬ 
ings but not in the case of an equality of votes. 

182 . The Legislative Council of every State having such Council 
The Chairman and Deputy shall, as soon as may be, choose two members of 
Chairman of the Legislative the Council to be respectively Chairman and Deputy 
CounciL Chairman thereof and, so often as the office of Chair¬ 

man or Deputy Chairman becomes vacant, the Council shall choose another 
member to be Chirman or Deputy Chairman, as the case may be. 

Vacation and resignation of and 183 . A member holding office as Chair- 

removal from, the offices of Chair- man or Deputy Chairman of a Legislative 
man and Deputy Chairman. Council_ 

(«) shall vacate his office if he ceases to be a member of the 
Council; 

(fc) may at any time by writing under his hand addressed, if such 
member is the Chairman, to the Deputy Chairman, and if such 
member is the Deputy Chairman, to the Chairman, resign his 
office ; and 
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(c) may be removed from his office by a resolution of the Council 
passed by a majority of all the then members of the Council: 

Provided that no resolution for the purpose of clause (c) shall be 
moved unless at least fourteen days’ notice has been given of the intention to 
move the resolution. 

164 . (l) While the office of Chairman is vacant, the duties of the 
Tower of the Deputy Chairman office shall be performed by the Deputy Chair- 
or other person to perform the man or, if the office of Deputy Chairman is also 
■duties of the office of, or to act as, vacant, by such member of the Council as the 
Chairman. Governor may appoint for the purpose. 

(2) During the absence of the Chairman from any sitting of the 
Council the Deputy Chairman or, if he is also absent, such person as may be 
determined by the rules of procedure of the Council, or, if no such person is 
present, such other person as may be determined by the Council, shall act as 
Chairman. 

185 . (l) At any sitting of the Legislative Council, while any resolu- 
The Chairman or the tion for the removal of the Chairman from his office 
Deputy Chairman not to j s under consideration, the Chairman, or while any 
preside while a resolu- resolution for the removal of the Deputy Chairman 
tion for his removal from from his office is under consideration, the Deputy 
office is under considera. Chairman, shall not, though he is present, preside, 
tion. and the provisions of clause ( 2 ) of Article 184 shall 

apply in relation to every such sitting as they apply in relation to a sitting 
from which the Chairman or, as the case may be, the Deputy Chairman 
is absent. 

(2) The Chairman shall have the right to speak in, and otherwise to 
take part in the proceedings of, the Legislative Council while any resolu¬ 
tion for his removal from office is under consideration in the Council and 
shall, notwithstanding anything in Article 189, be entitled to vote only in 
the first instance on such resolution or on any other matter during such 
proceedings but not in the case of an equality of votes. 

186. There shall be paid to the Speaker and the Deputy Speaker of 
Salaries and allowances the Legislative Assembly, and to the Chairman and 
■of the Speaker and Deputy the Deputy Chairman of the Legislative Council, such 
Speaker and the Chairman salaries and allowances as may be respectively fixed 
and Deputy Chairman. by the Legislature of the State by law and, until 
provision in that behalf is so made, such salaries and allowances as are 
specified in the Second Schedule. 

Secretariat of State 187 . (l) The House or each House of the Legis- 

Legislature. lature of a State shall have a separate secretarial staff : 

Provided that nothing in this clause shall, in the case of the Legis¬ 
lature of a State having a Legislative Council, be construed as preventing 
the creation of posts common to both Houses of such Legislature. 
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(2) The Legislature of a State may by law regulate the recruitment, 
and the conditions of service of persons appointed, to the secretarial staff 
of the House or Houses of the Legislature of the State. 

(3) Until provision is made by the Legislature of the State under 
clause (2), the Governor may, after consultation with the Speaker of the 
Legislative Assembly or the Chairman of the Legislative Council, as the 
case may be, make rules regulating the recruitment, and the conditions of 
service of persons appointed, to the secretarial staff of the Assembly or 
the Council, and any rules so made shall have effect subject to the provi¬ 
sions of any law made under the said clause. 

Conduct of Business 

188 . Every member of the Legislative Assembly or the Legislative 
Oath or affirma- Council of a State shall, before taking his seat, make and 

tion by members. subscribe before the Governor, or some person appointed 
in that behalf by him, an oath or affirmation according to the form set out 
for the purpose in the Third Schedule. 

189 . ( 1 ) Save as otherwise provided in this Constitution, all ques- 
Voting in Houses, power of tions at any sitting of a House of the Legislature 

Houses to act notwithstand. 0 f a State shall be determined by a majority of votes 
mg vacancies and quorum. Q f the members present and voting, other than the 
Speaker or Chairman, or person acting as such. 

The Speaker or Chairman, or person acting as such, shall not vote 
in the first instance, but shall have and exercise a casting vote in the case 
of an equality of votes. 

(2) A House of the Legislature of a State shall have power to act 
notwithstanding any vacancy in the membership thereof, and any proceed¬ 
ings in the Legislature of a State shall be v*lid notwithstanding that it is 
discovered subsequently that some person who was not entitled so to do 
sat or voted or otherwise took part in the proceedings. 

(3) Until the Legislature of the State by law otherwise provides, the 
quorum to constitute a meeting of a House of the Legislature of a State 
shall be ten members or one-tenth of the total number of members of the 
House, whichever is greater. 

(4) If at any time during a meeting of the Legislative Assembly or 
the Legislative Council of a State there is no quorum, it shall be the duty 
of the Speaker or Chairman, or person acting as such, either to adjourn 
the House or tc suspend the meeting until there is a quorum. 

Disqualifications of Members 

190 . ( 1 ) No person shall be a member of both Houses of the Legis- 
\acation of seats, lature of a State and provision shall be made by the 
Legislature of the State by law for the vacation by a person who is chosen a 
member of both Houses of his seat in one House or the other. 
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(2) No person shall be a member of the Legislatures of two or more 
States specified in the First Schedule and if a person is chosen a member of 
of the Legislatures of two or more such States, then, at the expiration of 
such period as may be specified in rules made by the President, that person’s 
seat in the Legislatures of all such States shall become vacant, unless he has 
previously resigned his seat in the Legislatures of all but one of the States. 

(3) If a member of a House of the Legislature of a State_ 

(a) becomes subject to any of the disqualifications mentioned in 

clause (1) of Article 191 ; or 

(b) resigns his seat by writing under his hand addressed to the 

Speaker or the Chairman, as the case may be, 
his seat shall thereupon become vacant. 

(4) If for a period of sixty days a member of a House of the Legisla¬ 
ture of a State is without permission of the House absent from all meetings 
thereof, the House may declare his seat vacant : 

Provided that in computing the said period of sixty days no account 
shall be taken of any period during which the House is prorogued or is 
adjourned for more than four consecutive days. 

191 . (l) A person shall be disqualified for being chosen as, and for 
Disqualifications for being, a member of the Legislative Assembly or Legisla- 

memberskip. tive Council of a State— 

(a) if he holds any office of profit under the Government of India or 

the Government of any State specified in the First Schedule, 
other than an office declared by the Legislature of the State by 
law not to disqualify its holder ; 

(b) if he is of unsound mind and stands so declared by a competent 

court ; 0 

(c) if he is an undischarged insolvent; 

# 

(d) if he is not a citizen of India, or has voluntarily acquired the 

citizenship of a foreign State, or is under any acknowledgment 
of allegiance or adherence to a foreign State ; 

(e) if he is so disqualified by or under any law made by Parliament. 

(2) For the purposes of this article, a person shall not be deemed to 
hold an office of profit under the Government of India or the Government of 
any State specified in the First Schedule by reason only that he is a Minister 
either for the Union or for such State. 

192 . (1) If any question arises as to whether a member of a House 
Decision on questions Q f the Legislature of a State has become subject to 

as to disqualifications of any Q f the disqualifications mentioned in clause (l) of 
members. Article 191, the question shall be referred for the decision 

of the Governor and his decision shall be final. 
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(2) Before giving any decision on any such question, the Governor 
shall obtain the opinion of the Election Commission and shall act according 
to such opinion. 

193 . If a person sits or votes as a member of the Legislative 
Penalty for sitting and voting Assembly or the Legislative Council of a State 

before making oath or affirmation before he has complied with the requirements of 
under Article 188 or when not Article 188, or when he knows that he is not 
qualified or when disqualified. qualified or that he is disqualified for membership 
thereof, or that he is prohibited from so doing by the provisions of any 
law made by Parliament or the Legislature of the State, he shall be liable in 
respect of each day on which he so sits or votes to a penalty of five hundred 
rupees to be recovered as a debt due to the State. 

Powers , Privileges and Immunities of State Legislatures 

and their Members 

194 . (1) Subject to the provisions of this Constitution and to the 
Powers, privileges, etc., of the rules and standing orders regulating the proce- 

Houses of Legislatures and of the dure of the Legislature, there shall be freedom 
members and committees thereof. Q f speech in the Legislature of every State. 

0 

(2) No member of the Legislature of a State shall be liable to any pro¬ 
ceedings in any court in respect of anything said or any vote given by him 
in the Legislature or any committee thereof, and no person shall be so liable 
in respect of the publication by or under the authority of a House of such a 
Legislature of any report, paper, votes or proceedings. 

(3) In other respects, the powers, privileges and immunities of a 
House of the Legislature of a State, and of the members and the committees 
of a House of such Legislature, shall be such as may from time to time be 
defined by the Legislature by law, and, until so defined, shall be those of the 
House of Commons of the Parliament of the United Kingdom, and of its 
members and committees, at the commencement of this Constitution. 

(4) The provisions of clauses (l), (2) and (3) shall apply in relation to 

persons who by virtue of this Constitution have the right to speak in, and 

otherwise to take part in the proceedings of, a House of the Legislature of a 

State or any committee thereof as they apply in relation to members of that 
Legislature. 

195 . Members of the Legislative Assembly and the Legislative 
Salaries and allow- Council of a State shall be entitled to receive such salaries 
ances of members. and allowances as may from time to time be determined 
by the Legislature of the State by law and, until provision in that respect 
is so made, salaries and allowances at such rates and upon such condi¬ 
tions as were immediately before the commencement of this Constitution 
applicable in the case of members of the Legislative Assembly of the 

corresponding Province. 
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Legislative Procedure 

196 . (l) Subject to the provisions of Articles 198 and 207 with 
Provisions as to respect to Money Bills and other financial Bills, a Bill 
introduction and may originate in either House of the Legislature of a State 
passing of Bills. which has a Legislative Council. 

(2) Subject to the provisions of Articles 197 and 198, a Bill shall 
not be deemed to have been passed by the Houses of the Legislature of 
a State having a Legislative Council unless it has been agreed to by both 
Houses, either without amendment or with such amendments only as are 
agreed to by both Houses. 

(3) A Bill pending in the Legislature of a State shall not lapse by 
reason of the prorogation of the House or Houses thereof. 

(4) A Bill pending in the Legislative Council of a State which has 
not been passed by the Legislative Assembly shall not lapse on a dissolu¬ 
tion of the Assembly. 

(5) A Bill which is pending in the Legislative Assembly of a State, 
or which having been passed by the Legislative Assembly is pending in 
the Legislative Council, shall lapse on a dissolution of the Assembly. 


Restriction on powers 
of Legislative Council 
as to Bills other than 
Money Bills. 


197 . (l) If after a Bill has been passed by the 
Legislative Assembly of a State having a Legislative 
Council and transmitted to the Legislative Council— 


(a) the Bill is rejected by the Council ; or 


(b) more than three months elapse from the date on which the 

Bill is laid before the Council without the Bill being passed 
by it ; or 

(c) the Bill is passed by the Council with amendments to which 

the Legislative Assembly does not agree, 
the Legislative Assembly may, subject to the rules regulating its procedure, 
pass the Bill again in the same or in any subsequent session with or 
without such amendments, if any, as have been made, suggested or agreed 
to by the Legislative Council and then transmit the Bill as so passed to 
the Legislative Council. 

(2) If after a Bill has been so passed for the second time by the 
Legislative Assembly and transmitted to the Legislative Council — 

(a) the Bill is rejected by the Council ; or 

(fc) more than one month elapses from the date on which the Bill 
is laid before the Council without the Bill being passed by it; or 

(c) the Bill is passed by the Council with amendments to which 
the Legislative Assembly does not agree, 

# 

the Bill shall be deemed to have been passed by the Houses of the Legis¬ 
lature of the State in the form in which it was passed by the Legislative 
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Assembly for the second time with such amendments, if any, as have 
been made or suggested by the Legislative Council and agreed to by the 
Legislative Assembly. 

(3) Nothing in this article shall apply to a Money Bill. 

Special procedure in 198 « (l) A Money Bill shall not be introduced in 

respect of Money Bills. a Legislative Council. 

(2) After a Money Bill has been passed by the Legislative Assembly 
of a State having a Legislative Council, it shall be transmitted to the 
Legislative Council for its recommendations, and the Legislative Council 
shall within a period of fourteen days from the date of its receipt of the 
Bill return the Bill to the Legislative Assembly with its recommendations, 
and the Legislative Assembly may thereupon either accept or reject all 
or any of the recommendations of the Legislative Council. 

(3) If the Legislative Assembly accepts any of the recommendations 
of the Legislative Council, the Money Bill shall be deemed to have been 
passed by both Houses with the amendments recommended by the Legis¬ 
lative Council and accepted by the Legislative Assembly. 

(4) If the Legislative Assembly does not accept any of the recom¬ 
mendations of the Legislative Council, the Money Bill shall be deemed to 
have been passed by both Houses in the form in which it was passed by 

the Legislative Assembly without any of the amendments recommended 
by the Legislative Council. 

(5) If a Money Bill passed by the Legislative Assembly and trans¬ 
mitted to the Legislative Council for its recommendations is not returned 
to the Legislative Assembly within the said period of fourteen days, it 
shall be deemed to have been passed by both Houses at the expiration of 

the said period in the form in which it was passed by the Legislative 
Assembly. 


199 . (1) For the purposes of this Chapter, a Bill shall be deemed 
Defin.tion of “Money to be a Money Bill if it contains only provisions deal- 

1 S ’ * n £ toith all or any of the following matters, namely_ 

(a) the imposition, abolition, remission, alteration or regulation of 
any tax; 


(fc) the regulation of the borrowing of money or the giving of any 

guarantee by the State, or the amendment of the law with 

respect to any financial obligations undertaken or to be under¬ 
taken by the State ; 

(c) the custody of the Consolidated Fund or the Contingency Fund 

of the State, the payment of moneys into or the withdrawal of 
moneys from any such Fund ; 
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(c/) the appropriation of moneys out of the Consolidated Fund of the 
State ; 

(e) the declaring of any expenditure to be expenditure charged on 
the Consolidated Fund of the State, or the increasing of the 
amount of any such expenditure ; 

(/) the receipt of money on account of the Consolidated Fund of the 

State or the public account of the State or the custody or issue 
of such money ; or 

(g) any matter incidental to any of the matters specified in sub¬ 
clauses (a) to (0. 

(2) A Bill shall not be deemed to be a Money Bill by reason only that 
it provides for the imposition of fines or other pecuniary penalties, or for the 
demand or payment of fees for licences or fees for services rendered, or by 
reason that it provides for the imposition, abolition, remission, alteration or 
regulation of any tax by any local authority or body for local purposes. 

(3) If any question arises whether a Bill introduced in the Legislature 
of a State which has a Legislative Council is a Money Bill or not, the 
decision of the Speaker of the Legislative Assembly of such State thereon 
shall be final. 

(4) There shall be endorsed on every Money Bill when it is trans¬ 
mitted to the Legislative Council under Article 198, and when it is presented 
to the Governor for assent under Article 200, the certificate of the Speaker of 
the Legislative Assembly signed by him that it is a Money Bill. 

200 . When a Bill has been passed by the Legislative Assembly of a 
Assent to Bills. State or, in the case of a State having a Legislative Council 
has been passed by both Houses of the Legislature of the State, it shall be 
presented to the Governor and the Governor shall declare either that he 
assents to the Bill or that he withholds assent therefrom or that he reserves 
the Bill for the consideration of the President: 

Provided that the Governor may, as soon as possible after the presen¬ 
tation to him of the Bill for assent, return the Bill if it is not a Money Bill 
together with a message requesting that the House or Houses will re¬ 
consider.the Bill or any specified provisions thereof and, in particular, will 
consider the desirability of introducing any such amendments as he may 
recommend in his message and when a Bill is so returned, the House or 
Houses shall reconsider the Bill accordingly, and if the Bill is passed again 
by the House or Houses with or without amendment and presented to the 
Governor for assent, the Governor shall not withhold assent therefrom : 

Provided further that the Governor shall not assent to, but shall 
reserve for the consideration of the President, any Bill which in the opinion 
of the Governor would, if it became law, so derogate from the powers of the 
High Court as to endanger the position which that Court is by this Constitu¬ 
tion designed to fill. 
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201 . When a Bill is reserved by a Governor for the consideration 
Bills reserved for con- of the President, the President shall declare either that 
^deration. he assents to the Bill or that he withholds assent 

^therefrom : 

Provided that, where the Bill is not a Money Bill, the President may 
•direct the Governor to return the Bill to the House or, as the case may be, 
the Houses of the Legislature of the State together with such a message as 
is mentioned in the first proviso to Article 200 and, when a Bill is so return¬ 
ed, the House or Houses shall reconsider it accordingly within a period of 
six months from the date of receipt of such message and, if it is again passed 
by the House or Houses with or without amendment, it shall be presented 
again to the President for his consideration. 

Procedure in Financial Matters 

202 . (1) The Governor shall in respect of every financial year 
Annual financial cause to be laid before the House or Houses of the Legis- 
-atatement. lature of the State a statement of the estimated receipts 

and expenditure of the State for that year, in this Part referred to as the 
^‘annual financial statement”. 

(2) The estimates of expenditure embodied in the annual financial 
statement shall show separately— 

(a) the sums required to meet expenditure described by this Consti¬ 
tution as expenditure charged upon the Consolidated Fund of 
the State ; and 

(fc) the sums required to meet other expenditure proposed to be 
made from the Consolidated Fund of the State ; 

and shall distinguish expenditure on revenve account from other ex¬ 
penditure. 

(3) The following expenditure shall be expenditure charged on the 

Consolidated Fund of each State_ 

(a) the emoluments and allowances of the Governor and other 
expenditure relating to his office ; 

(b) the salaries and allowances of the Speaker and the Deputy 
Speaker of the Legislative Assembly and, in the case of a State 
having a Legislative Council, also of the Chairman and the 
Deputy Chairman of the Legislative Council; 

(c) debt charges for which the State is liable including interest, 
sinking fund charges and redemption charges, and other ex¬ 
penditure relating to the raising of loans and the service and 
redemption of debt ; 

(J) expenditure in respect of the salaries and allowances of Judges 
of any High Court; 

i.Ind.Con. VI. 
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(e) any sums required to satisfy any judgment, decree or award 
of any Court or arbitral tribunal ; 

(0 any other expenditure declared by this Constitution, or by the 
Legislature of the State by law, to be so charged. 

203* (l) So much of the estimates as relates to expenditure charged. 

Procedure in Legislature upon the Consolidated Fund of a State shall not be 
with respect to estimates. submitted to the vote of the Legislative Assembly* 
but nothing in this clause shall be construed as preventing the discussion, 
in the Legislature of any of those estimates. 

(2) So much of the said estimates as relates to other expenditure 
shall be submitted in the form of demands for grants to the Legislative 
Assembly, and the Legislative Assembly shall have power to assent, or to- 
refuse to assent, to any demand, or to assent to any demand subject to a 
reduction of the amount specified therein. 

(3) No demand for a grant shall be made except on the recom¬ 
mendation of the Governor. 


204. (1) As soon as may be after the grants under Article 205 
Appropriation Bills. have been made by the Assembly, there shall be intro¬ 
duced a Bill to provide for the appropriation out of the Consolidated Fund 
of the State of all moneys required to meet— 

(a) the grants so made by the Assembly ; and 

(fc) the expenditure charged on the Consolidated Fund of the State 
but not exceeding in any case the amount shown in the state¬ 
ment previously laid before the House or Houses. 


(2) No amendment shall be proposed to any such Bill in the House 
or either House of the Legislature of the State which will have the effect 
of varying the amount or altering the destination of any grant so made 
or of varying the amount of any expenditure charged on the Consolidated 
Fund of the State, and the decision of the person presiding as to whether 
an amendment is inadmissible under this clause shall be final. 


(3) Subject to the provisions of Articles 205 and 206, no money shall 
be withdrawn from the Consolidated Fund of the State except under 
appropriation made by law passed in accordance with the provisions* of this- 
article. 


Supplementary, additional 
or excess grants. 


205. (1) The Governor shall — 


(a) if the amount authorised by any law made in accordance with. 

% 

the provisions of Article 204 to be expended for a particular 
service for the current financial year is found to be insufficient 
for the purposes of that year or when a need has arisen during 
the current financial year for supplementary or additional 
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expenditure upon some new service not contemplated in the 
annual financial statement for that year, or 

(fc) if any money has been spent on any service during a financial 
year in excess of the amount granted for that service and for 
that year, 


cause to be laid before the Hous^ or the Houses of the Legislature of the 
State another statement showing the estimated amount of that expenditure 
or cause to be presented to the Legislative Assembly of the State a demand 
for such excess, as the case may be. 

(2) The provisions of Articles 202, 203 and 204 shall have effect in 
relation to any such statement and expenditure or demand and also to any 
law to be made authorising the appropriation of moneys out of the Consoli¬ 
dated Fund of the State to meet such expenditure or the grant in respect of 
such demand as they have effect in relation to the annual financial statement 
and the expenditure mentioned therein or to a demand for a grant and the 
law to be made for the authorisation of appropriation of moneys out of the 
Conso idated Fund of the State to meet such expenditure or grant. 

206. (,1) Notwithstanding anything in the foregoing provisions of 

Votes on account, votes of this Chapter, the Legislative Assembly of a State 
credit and exceptional grants, shall have power— 


(a) to make any grant in advance in respect of the estimated 

expenditure for a part of any financial year pending the comple¬ 
tion of the procedure prescribed in Article 203 for the voting of 
such grant and the passing of the law in accordance with the 
provisions of Article 204 in relation to that expenditure ; 

(b) to make a grant for meeting an unexpected demand upon the 

resources of the State when on account of the magnitude or the 

indefinite character of the service the demand cannot be stated 

with the details ordinarily given in an annual financial state¬ 
ment ; 

(c) to make an exceptional grant which forms no part of the current 

service of any financial year ; 

wi?hH he L ' gi f 3tUre ° f the State sha11 hav e power to authorise by law the 
withdrawal of moneys from the Consolidated Fund of the State for the pur 

poses for which the said grants are made. P 

to the P f r0visionS of Articles 203 and 204 shall have effect in relation 

tha? i k g ° f any grant under Clause (1) and to a °y law to be made under 

reldr e 88 h3Ve CffeCt in rC,ati0n to the making of arrant with 

the taw t0 “e menti ° ned in the annua l financial statement and 

the Consol; d * “Tl! i0 l thC authorisation °f appropriation of moneys out of 

dated Fund of the State to meet such expenditure. 
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20T. (l) A Bill or amendment making provision for any of the 
Special provisions as to matters specified in sub-clauses (a) to (f) of clause (l) 
financial Bills. of Article 199 shall not be introduced or moved except 

on the recommendation of the Governor, and a Bill making such provision 
shall not be introduced in a Legislative Council : 

Provided that no recommendation shall be required under this clause 
for the moving of an amendment making provision for the reduction or 
abolition of any tax, 

(2) A Bill or amendment shall not be deemed to make provision for 
any of the matters aforesaid by reason only that it provides for the imposition 
of fines or other pecuniary penalties, or for the demand or payment of fees for 
licences or fees for services rendered, or by reason that it provides for the 
imposition, abolition, remission, alteration or regulation of any tax by any 
local authority or body for local purposes. 

(3) A Bill which, if enacted and brought into operation, would involve 
expenditure from the Consolidated Fund of a State shall not be passed by a 
House of the Legislature of the State unless the Governor has recommended 
to that House the consideration of the Bill. 

I 

Procedure Generally 

208* (l) A House of the Legislature of a State may make rules for 
Rules of procedure, regulating, subject to the provisions of this Constitution, 
its procedure and the conduct of its business. 

(2) Until rules are made under clause (1), the rules of procedure and 
standing orders in force immediately before the commencement of this 
Constitution with respect to the Legislature for the corresponding Province 
shall have effect in relation to the Legislature of the State subject to such 
modifications and adaptations as may be made therein by the Speaker of the 
Legislative Assembly, or the Chairman of the Legislative Council, as the 
case may be. 

(3) In a State having a Legislative Council the Governor, after consul¬ 
tation with the Speaker of the Legislative Assembly and the Chairman of 
the Legislative Council, may make rules as to the procedure with respect to 
communications between the two Houses. 

200* The Legislature of a State may, for the purpose of the timely 
Regulation by law of pro- completion of financial business, regulate by law the 
cedure in the Legislature of procedure of, and the conduct of business in, the 
the State in relation to finan. House or Houses of the Legislature of the State in 
cial business. relation to any financial matter or to any Bill for the 

appropriation of moneys out of the Consolidated Fund of the State, and, if 
and so far as any provision of any law so made is inconsistent with any rule 
made by the House or either House of the Legislature of the .State under 
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clause (l) of Article 208 or with any rule or standing order having effect in 
relation to the Legislature of the State under clause (2) of that article, such 
provision shall prevail. 

210 . (l) Notwithstanding anything in Part XVII, but subject to the 
Language to be used in provisions of Article 348, business in the Legislature of 
the Legislature. a State shall be transacted in the official language or 

languages of the State or in Hindi or in English : 

Provided that the Speaker of the Legislative Assembly or Chairman of 
the Legislative Council, or person acting as such, as the case may be, may 
permit any member who cannot adequately express himself in any of the 
languages aforesaid to address the House in his mother-tongue. 

(2) Unless the Legislature of the State by law otherwise provides, 
this article shall, after the expiration of a period of fifteen years from the 
commencement of this Constitution, have effect as if the words “or in 
English” were omitted therefrom. 

211 . No discussion shall take place in the Legislature of a State 
Restriction on discus- with respect to the conduct of any Judge of the Supreme 

sion in the Legislature. Court or of a High Court in the discharge of his duties. 

212. (l) The validity of any proceedings in the Legislature of a 
Courts not to inquire into pro- State shall not be called in question on the ground 

ceedings of the Legislature. of any alleged irregularity of procedure. 

(2) No officer or member of the Legislature of a State in whom 
powers are vested by or under this Constitution for regulating procedure or 
the conduct of business, or for maintaining order, in the Legislature shall be 
subject to the jurisdiction of any court in respect of the exercise by him of 
those powers. 

Chapter IV. _ Legislative Power of the Governor 

213. (i) If at any time, except when the Legislative Assembly of a 
Power Of Governor to state is in session, or where there is a Legislative 

promulgate Ordinances Council in a State, except when both Houses of the 
during recess of Legis- Legislature are in session, the Governor is satisfied that 
lature * circumstances exist which render it necessary for him 

to take immediate action, he may promulgate such Ordinances as the circum¬ 
stances appear to him to require : 

Provided that the Governor shall not, without instructions from the 
President, promulgate any such Ordinance if_ 

(a) a Bill containing the same provisions would under this Consti¬ 

tution have required the previous sanction of the President for 
the introduction thereof into the Legislature ; or 

(b) he would have deemed it necessary to reserve a Bill containing 

the same provisions for the consideration of the President; or 
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(c) an Act of the Legislature of the State containing the same provi¬ 
sions would under this Constitution have been invalid unless, 
having been reserved for the consideration of the President, it 
had received the assent of the President. 

(2) An Ordinance promulgated under this article shall have the same 
force and effect as an Act of the Legislature of the State assented to by the 
Governor, but every such Or inance— 

(a) shall be laid before the Legislative Assembly of the State, or 

where there is a Legislative Council in the State, before both 
the Houses, and shall cease to operate at the expiration of six 
weeks from the re-assembly of the Legislature, or if before the 
expiration of that period a resolution disapproving it is passed 
by the Legislative Assembly and agreed to by the Legislative 
Council, if any, upon the passing of the resolution or, as the case 
may be, on the resolution being agreed to by the Council ; and 

(b) may be withdrawn at any time by the Governor. 

Explanation —Where the Houses of the Legislature of a State having a 
Legislative Council are summoned to re-assemble on different dates, the 
period of six weeks shall be reckoned from the later of those dates for the 
purposes of this clause. 

(3) If and so far as an Ordinance under this article makes any provi¬ 
sion which would not be valid if enacted in an Act of the Legislature of the 
State assented to by the Governor, it shall be void : 

Provided that, for the purposes of the provisions of this Constitution 
relating to the effect of an Act of the Legislature of a State which is repug¬ 
nant to an Act of Parliament or an existing law with respect to a matter 
enumerated in the Concurrent List, an Ordinance promulgated under this 
article in pursuance of instructions from the President shall be deemed to be 
an Act of the Legislature of the State which has been reserved for the consi- * 
deration of the President and assented to by him. 

Chapter V. — The High Courts in the States 


High Courts 
for States. 


214* (l) There shall be a High Court for each State. 


(2) For the purposes of this Constitution the High Court exercising 
jurisdiction in relation to any Province immediately before the commence¬ 
ment of this Constitution shall be deemed to be the High Court for the 
corresponding State. 

(3) The provisions of this Chapter shall apply to every High Court 
referred to in this article. 

215* Every High Court shall be a Court of record and shall have 
High Courts to be all the powers of such a Court including the power to 
Courts of record. punish for contempt of itself. 
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216. Every High Court shall consist of a Chief Justice and such 
Constitution of other Judges as the President may from time to time deem 
High Courts. it necessary to appoint : 

Provided that the Judges so appointed shall at no time exceed in 
number such maximum number as the President may, from time to time, 
by order fix in relation to that Court. 

^ 217. (l) Every Judge of a High Court shall be appointed by the 

Appointment and President by warrant under his hand and seal after con- 
conditions of the sultation with the Chief Justice of India, the Governor of 
office of a Judge of the State, and, in the case of appointment of a Judge other 
a High Court. than the Chief Justice, the Chief Justice of the High Court, 
and shall hold office until he attains the age of sixty years : 

Provided that — 

(a) a Judge may, by writing under his hand addressed to the 

President, resign his office ; 

(b) a Judge may be removed from his office by the President in 

the manner provided in clause (4) of Article 124 for the 
removal of a Judge of the Supreme Court ; 

(c) the office of a Judge shall be vacated by his being appointed 

by the President to be a Judge of the Supreme Court or by 
his being transferred by the President to any other High 
Court within the territory of India. 

(2) A person shall not be qualified for appointment as a Judge of a 
High Court unless he is a citizen of India and — 

(a) has for at least ten years held a judicial office in the territory 
of India ; or 

(fc) has for at least ten years been an advocate of a High Court 
in any State specified in the First Schedule or of two or 
more such Courts in succession. 

Explanation. — For the purposes of this clause_ 

(a) in computing the period during which a person has been an 

advocate of a High Court, there shall be included any perio.d 
during which the person has held judicial office after he 
became an advocate ; 

(b) in computing the period during which a person has held 
judicial office in the territory of India or been an advocate of 
a High Court, there shall be included any period before the 
commencement of this Constitution during which he has held 
judicial office in any area which was comprised before the 
fifteenth day of August 1947, within India as defined by the 
Government of India Act, 1935, or has been an advocate of 
any High Court in any such area, as the case may be. 
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2IS* The provisions of clauses (4) and (5) of Article 124 shall 
Application of certain apply in relation to a High Court as they apply in 
provisions relating to relation to the Supreme Court with the substitution 
Supreme Court to High of references to the High Court for references to the 
Courts. Supreme Court. 

219 . Every person appointed to be a Judge of a High Court in a 
Oath or affirmation by State shall, before he enters upon his office, make and 
Judges of High Courts. subscribe before the Governor of the State, or some 
person appointed in that behalf by him, an oath or affirmation according 
to the form set out for the purpose in the Third Schedule. 

220 * No person who has held office as a Judge of a High Court 
Prohibition of practising after the commencement of this Constitution shall 
in courts or before any plead or act in any Court or before any authority 
authority by Judges. within the territory of India. 

221 * (l) There shall be paid to the Judges of each High Court such 
Salaries, etc., of Judges, salaries as are specified in the Second Schedule. 

(2) Every Judge shall be entitled to such allowances and to such 
rights in respect of leave of absence and pension as may from time to 
time be determined by or under law made by Parliament and, until so 

determined, to such allowances and rights as are specified in the Second 
Schedule : 

Provided that neither the allowances of a Judge nor his rights in 
respect of leave of absence or pension shall be varied to his disadvantage 
after his appointment. 


222 * (l) The President may, after consultation with the Chief 
Transfer of a Judge Justice of India, transfer a Judge from one High- 

from one High Court Court to any other High. Court within the territory of 
to another. India. 

(2) When a Judge is so transferred, he shall, during the period he 
serves as a Judge of the other Court, be entitled to receive in addition to 
his salary such compensatory allowance as may be determined by Parlia¬ 
ment by law and, until so determined, such compensatory allowance as 
the President may by order fix. 


• When the office of Chief Justice of a High Court is vacant or 


Appointment of acting 
Chief Justice. 


when any such Chief Justice is, by reason of absence 
or otherwise, unable to perform the duties of his office. 


the duties of the office shall be performed by such one of the other Judges- 
of the Court as the President may appoint for the purpose. 


224 * Notwithstanding anything in this Chapter, the Chief Justice 
Attendance of retired Q f a High Court for any State may at any time, with 
Judges at sittings of the previous consent of the President, request any person 
High Courts. who has held the office of a Judge of that Court or of. 
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any other High Court to sit and act as a Judge of the High Court for that 
State, and every such person so requested shall, while so sitting and 
acting, be entitled to such allowances as the President may by order 
determine and have all the jurisdiction, powers and privileges of, but shall 
not otherwise be deemed to be, a Judge of that High Court : 

Provided that nothing in this article shall be deemed to require any 
such person as aforesaid to sit and act as a Judge of that High Court 
unless he consents so to do. 


225. Subject to the provisions of this Constitution and to the 

Jurisdiction of existing provisions of any law of the appropriate Legislature 
High Courts. made by virtue of powers conferred on that Legisla¬ 

ture by this Constitution, the jurisdiction of, and the law administered in, 
any existing High Court, and the respective powers of the Judges thereof 
in relation to the administration of justice in the Court, including any 
power to make rules of Court and to regulate the sittings of the Court 
and of members thereof sitting alone or in Division Courts, shall be the 
same as immediately before the commencement of this Constitution : 

Provided that any restriction to which the exercise of original 
jurisdiction by any of the High Courts with respect to any matter con¬ 
cerning the revenue or concerning any act ordered or done in the collec¬ 
tion thereof was subject immediately before the commencement of this 
Constitution shall no longer apply to the exercise of such jurisdiction. 


. (l) Notwithstanding anything in Article 32, every High Court 
Power of High Courts shall have power, throughout the territories in relation 
to issue certain writs. to which it exercises jurisdiction, to issue to any person 

or authority, including in appropriate cases any Government, within those 
territories directions, orders or writs, including writs in the nature of 
habeas corpus , mandamus , prohibition, quo warranto and certiorari , or any of 
them, for the enforcement of any of the rights conferred by Part III and 
for any other purpose. 


(2) The power conferred on a High Court by clause (/) shall not be 

in derogation of the power conferred on the Supreme Court by clause ( 2 ) 
of Article 32. 


Power of superinten¬ 
dence over all Courts 
by the High Court. 


22V. (l) Every High Court shall have superinten¬ 
dence over all Courts and tribunals throughout the 
territories in relation to which it exercises jurisdiction. 


(2) Without prejudice to the generality of the foregoing provision, 
the High Court may— 


(a) call for returns from such Courts; 

(b) make and issue general rules and prescribe forms for regulating 
the practice and proceedings of such Courts; and 
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(c) prescribe forms in which books, entries and accounts shall be 
kept by the officers of any such Courts. 

(3) The High Court may also settle tables of fees to be allowed to 
the sheriff and all clerks and officers of such Courts and to attorneys, 
advocates and pleaders practising therein : 

Provided that any rules made, forms prescribed or tables settled under 
clause ( 2 ) or clause ( 3 ) shall not be inconsistent with the provision of any 
law for the time being in force, and shall require the previous approval of 
the Governor. 

(4) Nothing in this article shall be deemed to confer on a High Court 
powers of superintendence over any Court or tribunal constituted by or 
under any law relating to the Armed Forces. 

228, If the High Court is satisfied that a case pending in a Court 
transfer of certain subordinate to it involves a substantial question of law 

cases to High Court. as to the interpretation of this Constitution the deter¬ 
mination of which is necessary for the disposal of the case, it shall with¬ 
draw the case and may_ 

(a) either dispose of the case itself, or 

(/?) determine the said question of law and return the case to the 
Court from which the case has been so withdrawn together 
with a copy of its judgment on such question, and the said 
Court shall on receipt thereof proceed to dispose of the case 
in conformity with such judgment. 

229. (l) Appointments of officers and servants of a High Court 
Officers and servants shall be made by the Chief Justice of the Court or 

and the expenses of such other Judge or officer of the Court as he may 
High Courts. direct : 

Provided that the Governor of the State in which the High Court 
has its principal seat may by rule require that in such cases as may be 
specified in the rule no person not already attached to the Court shall be 
appointed to any office connected with the Court save after consultation 
with the State Public Service Commission. 

4 

(2) Subject to the provisions of any law made by the Legislature 
of the State, the conditions of service of officers and servants of a High 
Court shall be such as may be prescribed by rules made by the Chief 
Justice of the Court or by some other Judge or officer of the Court 

authorised by the Chief Justice to make rules for the purpose : 

# 

Provided that the rules made under this clause shall so far as they 
relate to salaries, allowances, leave or pensions, require the approval of 
the Governor of the State in which the High Court has its principal seat. 

(3) The administrative expenses of a High Court, including all 
salaries, allowances and pensions payable to or in respect of the officers 
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and servants of the Court, shall be charged upon the Consolidated Fund 
of the State, and any fees or other moneys taken by the Court shall form 
part of that Fund. 


Extension of or exclusion from 
the jurisdiction of High Courts. 


230. Parliament may by law — 


(a) extend the jurisdiction of a High Court to, or 

(b) exclude the jurisdiction of a High Court from, 

any State specified in the First Schedule other than, or any area not 
within, the State in which the High Court has its principal seat. 

Restrictions on the powers 

Of the Legislatures of States 231. Where a High Court exercises jurisdic- 

to make laws with respect to tion in relation to any area outside the State in 
jurisdiction of a High Court which it has its principal seat, nothing in this 
in a State having jurUdie- Constitution shall be construed _ 

tion outside that State. 


(a) as empowering the Legislature of the State in which the Court 
has its principal seat to increase, restrict or abolish that 
jurisdiction ; 

(t) as empowering the Legislature of a State specified in Part A 
or Part B of the First Schedule in which any such area is 
situate, to abolish that jurisdiction ; or 

(c) as preventing the Legislature having power to make laws in 
that behalf for any such area, from passing, subject to the 
provisions of clause (fc), such laws with respect to the juris¬ 
diction of the Court in relation to that area as it would be 
competent to pass if the principal seat of the Court were in 
that area. 


232* Where a High Court exercises jurisdiction in relation to 
Interpretation, more than one State specified in the First Schedule or in 
relation to a State and an area not forming part of the State_ 

(a) references in this Chapter to the Governor in relation to the 
Judges of a High Court shall be construed as references to 
the Governor of the State in which the Court has its principal 
seat ; 

(fc) the reference to the approval by the Governor of rules, forms 
and tables for subordinate Courts shall be construed as a 
reference to the approval thereof by the Governor or the 
Rajpramukh of the State in which the subordinate Court is 
situate, or if it is situate in an area not forming part of any 
State specified in Part A or Part B of the First Schedule, 
by the President ; and 

(c) references to the Consolidated Fund of the State shall be 
construed as references to the Consolidated Fund of the State 
in which the Court has its principal seat. 
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Chapter VI. — Subordinate Courts 

233. (l) Appointments of persons to be, and the posting and pro- 
Appointment of motion of, district judges in any State shall be made by 

district judges. the Governor of the State in consultation with the High 
Court exercising jurisdiction in relation to such State. 

(2) A person not already in the service of the Union or of the State 
shall only be eligible to be appointed a district judge if he has been for 
not less than seven years an advocate or a pleader and is recommended 
by the High Court for appointment. 

234. Appointments of persons other than district judges to the 
Recruitment of persons judicial service of a State shall be made by the 

other than district judges Governor of the State in accordance with rules made 
to the judicial service. by him in that behalf after consultation with the 

State Public Service Commission and with the High Court exercising 
jurisdiction in relation to such State. 

235. The control over district courts and courts subordinate thereto 
Control over subordinate including the posting and promotion of, and the grant 

courts * of leave to, persons belonging to the judicial service 

of a State and holding any post inferior to the post of district judge shall be 
vested in the High Court; but nothing in this article shall be construed as 
taking away from any such person any right of appeal which he may have 
under the law regulating the conditions of his service or as authorising the 
High Court to deal with him otherwise than in accordance with the con¬ 
ditions of his service prescribed under such law. 

Interpretation. 236. In this Chapter_ 

(a) the expression “district judge” includes judge of a city civil 

court, additional district judge, joint district judge, assistant 
district judge, chief judge of a small cause court, chief presidency 
magistrate, additional chief presidency magistrate, sessions 
judge, additional sessions judge and assistant sessions judge ; 

(b) the expression “judicial service” means a service consisting 

exclusively of persons intended to fill the post of district judge 
and other civil judicial posts inferior to the post of district 
judge. 

237. The Governor may by public notification direct that the fore- 
Application of the provi- going provisions of this Chapter and any rules made 
sions of this Chapter to thereunder shall with effect from 'such date as may 
certain class or classes of be fixed by him in that behalf apply in relation to any 
magistrates. class or classes of magistrates in the State as they 

apply in relation to persons appointed to the judicial service of the State 
subject to such exceptions and modifications as may be specified in the 
notification. 
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PART VII 

THE STATES IN PART B OF THE FIRST 

SCHEDULE 

238. The provisions of Part VI shall apply in relation to the States 
Application of provisions specified in Part B of the First Schedule as they apply 
of Part VI to States in j n relation to the States specified in Part A of that 
Part B of the First Sclie- Schedule subject to the following modifications and 
dale. omissions, namely :— 

(1) For the word “Governor” wherever it occurs in the said Part VI, 
except where it occurs for the second time in clause (b) of 

Article 232, the word “Rajpramukh” shall be substituted. 

% 

(2) In Article 152, for the word and letter “Part A” the word and 

letter “Part B” shall be substituted. 

(3) Articles 155, 156 and 157 shall be omitted, 

(4) In Article 158,— 

(/) in clause (1), for the words “be appointed” the word “becomes” 
shall be substituted ; 

(ii) for clause (3), the following clause shall be substituted, namely:_ 

“(3) The Rajpramukh shall, unless he has his own residence in 
the principal seat of Government of the State, be entitled 
without payment of rent to the use of an official residence and 
shall be also entitled to such allowances and privileges as the 
President may, by general or special order, determine.” ; 

(Hi) in clause (4), the words “emoluments and” shall be omitted. 

(5) In Article 159, after the words “seniormost Judge of that Court 
available” the words “or in such other manner as may be prescri¬ 
bed in that behalf by the President” shall be inserted. 

(6) In Article 164, for the proviso to.clause (l) the following proviso 
shall be substituted, namely :— 

“Provided that in the State of Madhya Bharat there shall be a 
Minister in charge of tribal welfare who may in addition be 
in charge of the welfare of the Scheduled Castes and backward 
classes or any other work.” 

(7) In Article 168, for clause (l) the following clause shall be substi¬ 

tuted, namely :— 

“(1) For every State there shall be a Legislature which shall 
consist of the Rajpramukh and— 

(a) in the State of Mysore, two Houses ; 

(fc) in other States, one House.” 
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(8) In Article 186, for the words ‘‘as are specified in the Second 

Schedule ’ the words “as the Rajpramukh may determine” shall be 
substituted. 

(9) In Article 195, for the words “as were immediately before the 
commencement of this Constitution applicable in the case of mem¬ 
bers of the Legislative Assembly of the corresponding Province” 

the words “as the Rajpramukh may determine” shall be sub¬ 
stituted. 

(10) In clause (3) of Article 202_ 

(i) for sub-clause (a), the following sub-clause shall be substituted, 

„ namely :— 

(a) the allowances of the Rajpramukh and other expenditure 
relating to his office as determined by the President by gene¬ 
ral or special order;” 

(ii) for sub-clause (0 the following sub-clauses shall be substituted, 

namely :— 

(0 in the case of the State of Travancore-Cochin, a sum of 
fiftyone lakhs of rupees required to be paid annually to the 
Devaswom fund under the covenant entered into before the 
commencement of this Constitution by the Rulers of the 
Indian States of Travancore and Cochin for the formation of 
the United State of Travancore and Cochin ; 

(g) any other expenditure declared by this Constitution, or by the 
Legislature of the State by law, to be so charged.” 

(11) Article 208, for clause (2), the following clause shall be substi¬ 
tuted, namely : — 

(2) Until rules are made under clause (l), the rules of procedure 
and standing orders in force immediately before the com¬ 
mencement of this Constitution with respect to the Legisla¬ 
ture for the State or, where no House of the Legislature for 
the State existed, the rules of procedure and standing orders 
in force immediately before such commencement with respect 
to the Legislative Assembly of such Province as may be 
specified in that behalf by the Rajpramukh of the State, shall 
have effect in relation to the Legislature of the State subject 
to such modifications and adaptations as may be made therein 
by the Speaker of the Legislative Assembly or the Chairman ' 
of the Legislative Council, as the case may be.” 

(12) In clause (2) of Article 214, for the word “Province” the words 
“Indian State” shall be substituted. 

(13) For Article 221, the following article shall be substituted, 
namely :— 
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“221. (l) There shall be paid to the Judges of each High Court such 
Salaries, etc., of Judges. salaries as may be determined by the President after 

consultation with the Rajpramukh. 

(2) Every Judge shall be entitled to such allowances and to such 
rights in respect of leave of absence and pension as may from 
time to time be determined by or under law made by Parlia¬ 
ment and, until so determined, to such allowances and rights 
as may be determined by the President after consultation with 
the Rajpramukh : 

Provided that neither the allowances of a Judge nor his rights 
in respect of leave of absence or pension shall be varied to his 
disadvantage after his appointment.” 


PART VIII 


THE STATES IN PART C OF THE FIRST SCHEDULE 

239. (l) Subject to the other provisions of this Part, a State speci- 
Ad m mist rat ion of fled in Part C of the First Schedule shall be administered 
States in Part C of by the President acting, to such extent as he thinks fit, 
the First Schedule. through a Chief Commissioner or a Lieutenant-Governor 
to be appointed by him or through the Government of a neighbouring State: 

Provided that the President shall not act through the Government 
of a neighbouring State save after— 

(a) consulting the Government concerned; and 

(f>) ascertaining in such manner as the President considers most 
appropriate the views of the people of the State to be so 
administered. 

(2) In this article, references to a State shall include references to 
a part of a State. 


240. (1) Parliament may by law create or continue for any State 

Creation or continuance of specified in Part C of the First Schedule and ad- 

local Legislatures or Council ministered through a Chief Commissioner or Lieute- 
of Advisers or Ministers. nant-Governor_ 


(a) a body, whether nominated, elected or partly nominated and 
partly elected, to function as a Legislature for the State; or 

(fc) a Council of Advisers or Ministers, 

or both with such constitution, powers and functions, in each case, as may 
be specified in the law. 


(2) Any such law as is referred to in clause (/) shall not be deemed 
to be an amendment of this Constitution for the purposes of Article 368 
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notwithstanding that it contains any provision which amends or has the 
effect of amending the Constitution. 

241. (l) Parliament may by law constitute a High Court for a State 
High Courts for States specified in Part C of the First Schedule or declare 

in Part c of the First any Court in any such State to be a High Court for 
Schedule. all or any of the purposes of this Constitution. 

(2) The provisions of Chapter V of Part VI shall apply in relation 
to every High Court referred to in clause (/) as they apply in relation to 
a High Court referred to in Article 214 subject to such modifications or 
exceptions as Parliament may by law provide. 

(3) Subject to the provisions of this Constitution and to the provi¬ 
sions of any law of the appropriate Legislature made by virtue of powers 
conferred on that Legislature by or under this Constitution, every High 
Court exercising jurisdiction immediately before the commencement of this 
Constitution in relation to any State specified in Part C of the First Schedule 
or any area included therein shall continue to exercise such jurisdiction in 
relation to that State or area after such commencement. 

(4) Nothing in this article derogates from the power of Parliament 
to extend or exclude the jurisdiction of a High Court in any State speci¬ 
fied in Part A or Part B of the First Schedule to, or from, any State 
specified in Part C of that Schedule or any area included within that State. 

242. (l) Until Parliament by law otherwise provides, the Constitu- 

Coorg. tion, powers and functions of the Coorg Legislative Council 

shall be the same as they were immediately before the commencement of 
this Constitution. 

(2) The arrangements with respect to revenues collected in Coorg 
and expenses in respect of Coorg shall, until other provision is made in 
that behalf by the President by order, continue unchanged. 

PART IX 

THE TERRITORIES IN PART D OF THE FIRST 
SCHEDULE AND OTHER TERRITORIES NOT 
SPECIFIED IN THAT SCHEDULE 

243. (l) Any territory specified in Part D of the First Schedule 
Administration of territories and any other territory comprised within the 

specified in Part D of the First territory of India but not specified in that Sche- 
Schedule and other territories dule shall be administered by the President acting, 
not specified in that Schedule. to such extent as he thinks fit, through a Chief 
Commissioner or other authority to be appointed by him. 

(2) The President may make regulations for the peace and good 
government of any such territory and any regulation so made may repeal 
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I&t amend any law made by Parliament or any existing law which is for 
the time being applicable to such territory and, when promulgated by the 
^President, shall have the same force and effect as an Act of Parliament 
which applies to such territory. 

PART X 

THE SCHEDULED AND TRIBAL AREAS 

244. (1) The provisions of the Fifth Schedule shall apply to the 

• Administration of administration and control of the Scheduled Areas and 
Scheduled Areas and Scheduled Tribes in any State specified in Part A or Part B 
tribal areas. of the First Schedule other than the State of Assam. 

(2) The provisions of the Sixth Schedule shall apply to the adminis¬ 
tration of the tribal areas in the State of Assam. 

PART XI 

RELATIONS BETWEEN THE UNION AND THE STATES 

Chapter I_ Legislative Relations 

Distribution of Legislative Powers 

245. (l) Subject to the provisions of this Constitution, Parliament 

Extent of laws made by may make laws for the whole or any part of the 
Parliament and by the territory of India, and the Legislature of a State may 
Legislatures of States. make laws for the whole or any part of the State. 

(2) No law made by Parliament shall be deemed to be invalid on 
the ground that it would have extra-territorial operation. 

246. (l) Notwithstanding anything in clauses (2) and (3), Parlia- 
Subject-matter of laws ment has exclusive power to make laws with respect 

made by Parliament and to any of the matters enumerated in List I in the 
hr the Legislatures of Seventh Schedule (in this Constitution referred to as 
8tates - the “Union List”)* 

(2) Notwithstanding anything in clause (3), Parliament, and, subject 
to clause (l), the Legislature of any State specified in Part A or Part B 
of the First Schedule also, have power to make laws with respect to any 
of the matters enumerated in List III in the Seventh Schedule (in this 
Constitution referred to as the “Concurrent List ’). 

(3) Subject to clauses (l) and (2), the Legislature of any State 

specified in Part A or Part B of the First Schedule has exclusive power 

to make laws for such State or any part thereof with respect to any of 

the matters enumerated in List II in .the Seventh Schedule (in this 
Constitution referred to as the “State List’’). 

(4) Parliament has power to make laws with respect to any matter 
tor any part of the territory of India not included in Part A or Part B 

l.Ind.Con. VII. 
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of the First Schedule notwithstanding that such matter is a matter 
enumerated in the State List. 

24T. Notwithstanding anything in this Chapter, Parliament may 
Power of Parliament by law provide for the establishment of any additional 
to provide for the esta- Courts for the better administration of laws made by 
blishment of certain Parliament or of any existing law with respect to a 
additional Courts. matter enumerated in the Union List. 

248. (l) Parliament has exclusive power to make any law with. 
Residuary powers respect to any matter not enumerated in the Concurrent 

of legislation. List or State List. 

(2) Such power shall include the power of making any law imposing 
a tax not mentioned in either of those Lists. 

249. (l) Notwithstanding anything in the foregoing provisions of 
Power of Parliament this Chapter, if the Council of States has declared by 

to legislate with res- resolution supported by not less than two-thirds of the 
pect to a matter in the members present and voting that it is necessary or 
State List in the expedient in the national interest that Parliament should 
national interest. make laws with respect to any matter enumerated in 

the State List specified in the resolution, it shall be lawful for Parliament 
to make laws for the whole or any part of the territory of India with 
respect to that matter while the resolution remains in force. 

(2) A resolution passed under clause (l) shall remain in force for 
such period not exceeding one year as may be specified therein : 

Provided that, if and so often as a resolution approving the con¬ 
tinuance in force of any such resolution is passed in the manner provided 
in clause (/), such resolution shall continue in force for a further period 
of one year from the date on which under this clause it would otherwise 
have ceased to be in force. 

(3) A law made by Parliament which Parliament would not but for 
the passing of a resolution under clause (l) have been competent to make 
shall, to the extent of the incompetency, cease to have effect on the 
expiration of a period of six months after the resolution has ceased to be 
in force, except as respects things done or omitted to be done before the 
expiration of the said period. 

Power of Parliament 250. (l) Notwithstanding anything in this 

to legislate with res- Chapter, Parliament shall, while a Proclamation of Emer- 
pect to any matter in gency is in operation, have power to make laws for 
the State List if a the whole or any part of the territory of India with 
Proclamation of Emer- respect to any of the matters enumerated in the State 
gency is in operation. List. 

(2) A law made by Parliament which Parliament would not but for 
the issue of a Proclamation of Emergency have been competent to make 
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shall, to the extent of the incompetency, cease to have effect on the 
expiration of a period of six months after the Proclamation has ceased to 
operate, except as respects things done or omitted to be done before the 
expiration of the said period. 

251. Nothing in Articles 249 and 250 shall restrict the power of 
Inconsistency between the Legislature of a State to make any law which 

laws made by Parliament un der this Constitution it has power to make, but if 
under Articles 249 and 250 any provision of a law made by the Legislature of a 
and laws made by the state is repugnant to any provision of a law made 
Legislatures of States. by Parliament which Parliament has under either of 
the said articles power to make, the law made by Parliament, whether 
passed before or after the law made by the Legislature of the State, shall 
prevail, and the law made by the Legislature of the State shall to the 
extent of the repugnancy, but so long only as the law made by Parlia¬ 
ment continues to have effect, be inoperative. 

252. (1) If it appears to the Legislatures of two or more States 
l-ower Of Parliament to to be desirable that any of the matters with respect 

legate for two or more t0 which Parliame nt has no power to make laws for 
States by consent and the States except as provided in Articles 249 and 250 
adoption of such legisla- sho uld be regulated in such States by Parliament bv 
t.on by any other State. i aw , and if resolutions to that effect are passed by all 
the Houses of the Legislatures of those States, it shall be lawful for Parlia¬ 
ment to pass an Act for regulating that matter accordingly, and any Act 
so passed shall apply to such States and to any other State by which it 
is adopted afterwards by resolution passed in that behalf by the House 

or, where there are two Houses, by each of the Houses of the Legislature 
of that State. 6 


(2) Any Act so passed by Parliament may be amended or repealed 

by an Act of Parliament passed or adopted in like manner but shall not 

as respects any State to which it applies, be amended or repealed bv an 
Act of the Legislature of that State. y 


253. Notwithstanding anything in the foregoing provisions nf tu;* 

“ “ " «" w h °l« OP ooy part of .he territory of £ 

implementing any treaty, agreement or convention with any'other country or 

0 “" b 0 ody any internatio ^ conference, association 


254. (1) If any provision of a law made by the Legislature nf * 

Inconsistency between State is renncrncmf f g atUre of a 

oiate is repugnant to any provision of a io*»* —u 

laws mode by Parliament Parliament which Parlio *■ • made by 

and laws made by the /nr J Wh Ch P f 1 lament is competent to enact, 

Legislatures of State ^ne of th * “ ***** W ™ th *0 

then c v ■ . * one of the matters enumerated in the Concurrent List 

hen, subject to the provisions of clause (2 ),) the law made by Parliament,’ 
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whether passed before or after the law made by the Legislature of such 
State, (or, as the case may be, the existing law^) shall prevail and the law* 
made by the Legislature of the State shall, to the extent of the repugnancy, 
be void. 

{ (2) Where a law made by the Legislature of a State specified in 
Part A or Part B of the First Schedule with respect to one of the matters 
enumerated in the Concurrent List contains any provision repugnant to the 
provisions of an earlier law made by Parliament or an existing law with 
respect to that matter, then, the law so made by the Legislature of such 
State shall, if it has been reserved for the consideration of the President and 
has received his assent, prevail in that State : ") 

Provided that nothing in this clause shall prevent Parliament from 
enacting at any time any law with respect to the same matter including a 
law adding to, amending, varying or repealing the law so made by the Legis¬ 
lature of the State. 

255. No Act of Parliament or of the Legislature of a State specified 

Requirements as to recommen- j n Part A or Part B of the First Schedule, and 
dations and previous sanctions to n o provision in any such Act, shall be invalid by 
be regarded as matters of proce- reason only that some recommendation or previ- 
dure only. ous sanction required by this Constitution was 

not given, if assent to that Act was given— 

(a) where the recommendation required was that of the Governor* 

either by the Governor or by the President; 

(b) where the recommendation required was'that of the Rajpramukh, 

either by the Rajpramukh or by the President ; 

(c) where the recommendation or previous sanction required was 

that of the President, by the President. 

Chapter IT. _ Administrative Relations 

General 

256. The executive power of every State shall be so exercised as to 
Obligation of States and ensure compliance with the laws made by Parliament 

the Union. and any existing laws which apply in that State, and 

the executive power of the Union shall extend to the giving of such directions 
to a State as may appear to the Government of India to be necessary for that 
purpose. 

257. (1) The executive power of every State shall be so exercised as 
Control of the Union over not to impede or prejudice the exercise of the execu- 

States in certain cases. tive power of the Union, and the executive power of 

the Union shall extend to the giving of such directions to a State as may 
appear to the Government of India to be necessary for that purpose. 

(2) The executive power of the Union shall also extend to the giving 
of directions to a State as to the construction and maintenance of means of 



Constitution of India, Arts. 257 to 259 ci 

communication declared in the direction to be of national or military 

% 

importance: 

Provided that nothing in this clause shall be taken as restricting the 
power of Parliament to declare highways or waterways to be national high¬ 
ways or national waterways or the power of the Union with respect to the 
highways or waterways so declared or the power of the Union to construct 
and maintain means of communication as part of its functions with respect 
to naval, military and air force works. 

(3) The executive power of the Union shall also extend to the giving 
of directions to a State as to the measures to be taken for the protection of 
the railways within the State. 

(4) Where in carrying out any direction given to a State under 
-clause (2) as to the construction or maintenance of any means of communica¬ 
tion or under clause (3) as to the measures to be taken for the protection of 
any railway, costs have been incurred in excess of those which would have 
been incurred in the discharge of the normal duties of the State if such 
direction had not been given, there shall be paid by the Government of India 
to the State such sum as may be agreed, or, in default of agreement, as may 
be determined by an arbitrator appointed by the Chief Justice of India, in 
respect of the extra costs so incurred by the State. 

258. (l) Notwithstanding anything in this Constitution, the Presi- 

Power of the Union to dent may, with the consent of the Government of a 
confer powers, etc., on State, entrust either conditionally or unconditionally 
States in certain cases. to that Government or to its officers functions in 
relation to any matter to which the executive power of the Union extends. 

(2) A law made by Parliament which applies in any State may, 
notwithstanding that it relates to a matter with respect to which the 
Legislature of the State has no power to make laws, confer powers and 
impose duties, or authorise the conferring of powers and the imposition 
of duties, upon the State or officers and authorities thereof. 

(3) Where by virtue of this article powers and duties have been 
conferred or imposed upon a State or officers or authorities thereof, there 
shall be paid by the Government of India to the State such sum as may 
be agreed, or, in default of agreement, as-may be determined by an 
arbitrator appointed by the Chief Justice of India, in respect of any extra 
costs of administration incurred by the State in connection with the exer¬ 
cise of those powers and duties. 

259. (1) Notwithstanding anything in this Constitution, a State 
Armed Forces in specified in Part B of the First Schedule having any 
■States in Part B of Armed Forces immediately before the commencement of 
the First Schedule, this Constitution may, until Parliament by law otherwise 

provides, continue to maintain the said Forces after such commencement 
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subject to such general or special orders as the President may from time 
to time issue in that behalf. 

(2) Any such Armed Forces as are referred to in clause (l) shall 
form part of the Armed Forces of the Union. 

200. The Government of India may by agreement with the 
Jurisdiction Of the Government of any territory not being part of the terri- 
^nion in relation to tory of India undertake any executive, legislative or judi- 
^eiiHolies out>ide c j a i functions vested in the Government of such territory, 

every such agreement shall be subject to, and governed 

by, any law relating to the exercise of foreign jurisdiction for the time 
being in force. 

(l) Full faith and credit shall be given throughout the terri- 
Public acts, records and tory of India to public acts, records and judicial pro- 
judicial proceedings. ceedings of the Union and of every State. 

(2) The manner in which and the conditions under which the acts, 
records and proceedings referred to in clause (l) shall be proved and the 
effect thereof determined shall be as provided by law made by Parliament. 

(3) Final judgments or orders delivered or passed by civil Courts in 
any part of the territory of India shall be capable of execution anywhere 
within that territory according to law. 

Disputes relating to Waters 

(l) Parliament may by law provide for the adjudication of 
Adjudication of disputes any dispute or complaint with respect to the use, 
ielating to waters of inter- distribution or control of the waters of, or in, apy 
State rivers or river valleys. inter-State river or river valley. 

(2) Notwithstanding anything in this Constitution, Parliament may 
by law provide that neither the Supreme Court nor any other Court shall 
exercise jurisdiction in respect of any such dispute or complaint as is 
referred to in clause (1). 

Co-ordination between 'States 

263. If at any time it appears to the President that the public 
Provisions with respect interests would be served by the establishment of a 
to an Inter-State Council. Council charged with the duty of _ 

(a) inquiring into and advising upon disputes which may have 
arisen between States ; 

(5) investigating and discussing subjects in which some or all of 

the States, or the Union and one or more of the States, have 
a common interest ; or 

(c) making recommendations upon any such subject and, in parti¬ 
cular, recommendations for the better '■co-ordination of policy 
and action with respect to that subject,. 



Constitution of India, Arts. 263 to 267 


cm 

it shall be lawful for the President by order to establish such a Council, 
and to define the nature of the duties to be performed by it and its 
organisation and procedure. 


PART XII 


FINANCE, PROPERTY, CONTRACTS AND SUITS 


Chapter I_ Finance 

General 


Interpretation. 264* In this Part, unless the context otherwise 

requires,— 

(a) “Finance Commission” means a Finance Commission constituted 
under Article 280 ; 

(fc) “State” does not include a State specified in Part C of the First 
Schedule ; 

(c) references to States specified in Part C of the First Schedule 
shall include references to any territory specified in Part D of 
the First Schedule and any other territory comprised within the 
territory of India but not specified in that Schedule. 


Taxes not to be imposed 
save by authority of law. 


265* No tax shall be levied or collected except 
by authority of law. 


266. (l) Subject to the provisions of Article 267 and to the provi- 
Consolidated Funds and sions of this Chapter with respect to the assignment 
public accounts of India of the whole or part of the net proceeds of certain 
and of the States. taxes and duties to States, all revenues received by the 

Government of India, all loans raised by that Government by the issue of 
treasury bills, loans or ways and means advances and all moneys received by 
that Government in repayment of loans shall form one consolidated fund to 
be entitled “the Consolidated Fund of India”, and all revenues received by 
the Government of a State, all loans raised by that Government by the issue 
of treasury bills, loans or ways and means advances and all moneys received 
by that Government in repayment of loans shall form one consolidated fund 
to be entitled “the Consolidated Fund of the State”. 


(2) All other public moneys received by or on behalf of the Govern¬ 
ment of India or the Government of a State shall be credited to the public 
account of India or the public account of the State, as the case may be. 

(3) No moneys out of the Consolidated Fund of India or the Consoli¬ 
dated Fund of a State shall be appropriated except in accordance with law 
and for the purposes and in the manner provided in this Constitution. 


26V. (1) Parliament may by law establish a Contingency Fund in 
Contingency Fund, the nature of an imprest to be entitled “the Contingency 
Fund of India” into which shall be paid from time to time such sums as may 
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be determined by such law, and the said Fund shall be placed at the disposal 
of the President to enable advances to be made by him out of such Fund ior 
the purposes of meeting unforeseen expenditure pending authorisation of 
such expenditure by Parliament by law under Article 115 or Article 116. 

(2) The Legislature of a State may by law establish a Contingency- 
Fund in the nature of an imprest to be entitled “the Contingency Fund of the 
State” into which shall be paid from time to time such sums as may be 
determined by such law, and the said Fund shall be placed at the disposal of 
the Governor or Rajpramukh of the State to enable advances to be made by 
him out of such Fund for the purposes of meeting unforeseen expenditure 
pending authorisation of such expenditure by the Legislature of the State by 
law under Article 205 or Article 206. 


Distribution of Revenues between the Union and the States 

268. (l) Such stamp duties and such duties of excise on medicinal 
Duties levied by the Union and toilet preparations as are mentioned in the 
but collected and appropriated Union List shall be levied by the Government of 
by the States. India but shall be collected — 

(a) in the case where such duties are leviable within any State 
specified in Part C of the First Schedule, by the Government of 
India, and 

(fc) in other cases, by the States within which such duties are 
respectively leviable. 

(2) The proceeds in any financial year of any such duty leviable 
within any State shall not form part of the Consolidated Fund of India, but 
shall be assigned to that State. 


269. (l) The following duties and taxes shall be levied and 
Taxes levied and col. collected by the Government of India but shall be 
1 ected hy the Union hut assigned to the States in the manner provided in 
assigned to the States. clause ( 2 ), namely !_ 

(a) duties in respect of succession to property other than agri¬ 
cultural land ; 





(&) estate duty in respect of property other than agricultural land;: 

(c) terminal taxes on goods or passengers carried by railway, sea 

or air ; 

' • • % • » ,.• . 

(d) taxes on railway fares and freights ; . . 

* • - * ■* ... . , ■ . _ ■ ■ i ✓ 

.(e) taxes other, than stamp duties on transactions in ^stopk-r 
v - exchanges.and futures markets; . ^ 

* * ■ * * ' “ * * . > f" -a 


(/) 'takes bn the sale or purchase of newspaper's and on advertise- 



merits published J 
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(2) The net proceeds in any financial year of any such duty .or tax, 
except in so far as those proceeds represent proceeds attributable to States 
specified in Part C of the First Schedule, shall not form part of the 
Consolidated Fund of India, but shall be assigned to the States within 
which that duty or tax is leviable in that year, and shall be distributed 
among those States in accordance with such principles of distribution as 
may be formulated by Parliament by law. 

Taxes levied and col- 270. (l) Taxes on income other than agricultural 

lected by the Union and income shall be levied and collected by the Govern- 
distributcd between the ment of India and distributed between the Union and 
Union and the States. the States in the manner provided in clause ( 2 ). 

(2) Such percentage, as may be prescribed, of the net proceeds in 
any financial year of any such tax, except in so far as those proceeds 
represent proceeds attributable to States specified in Part C of the First 
Schedule or to taxes payable in respect of Union emoluments, shall not 
form part of the Consolidated Fund of India, but shall be assigned to the 
States within which that tax is leviable in that year, and shall be distri¬ 
buted among those States in such manner and from such time as may be 
prescribed. 

(3) For the purposes of clause ( 2 ), in each financial year such per¬ 
centage as may be prescribed of so much of the net proceeds of taxes on 
income as does not represent the net proceeds of taxes payable in respect 
of Union emoluments shall be deemed to represent proceeds attributable 
to States specified in Part C of the First Schedule. 

(4) In this article— 

(a) “taxes on income” does not include a corporation tax; 

(i) “prescribed” means— 

(i) until a Finance Commission has been constituted, prescribed 
by the President by order, and 

(//) after a Finance Commission has been constituted, prescribed 
by the President by order after considering the recommenda¬ 
tions of the Finance Commission ; 

(c) “Union emoluments” includes all emoluments and pensions 
payable out of the Consolidated Fund of India in respect of 
which income-tax is chargeable. 

271. Notwithstanding anything in Articles 269 and 270, Parlia- 

Surcharge on certain ment may at any time i ncrease any Q f the duties or 
duties and taxes for taxes referred to in those articles by a surcharge for 
purposes Of the Union, purposes of the Union and the whole proceeds of any 
such surcharge shall form part of the Consolidated Fund of India. 
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272 . Union duties of excise other than such duties of excise on 

medicinal and toilet preparations as are mentioned in the 
Union List shall be levied and collected by the Govern¬ 
ment of India, but, if Parliament by law so provides, there 
shall be paid out of the Consolidated Fund of India to the 
States to which the law imposing the duty extends sums 
equivalent to the whole or any part of the net proceeds 

of that duty, and those sums shall be distributed among those States in 
accordance with such principles of distribution as may be formulated by 
such law. 

273. (l) There shall be charged on the Consolidated Fund of India 
Grants m lieu of j n each year as grants-in-aid of the revenues of the 

export duty on jute States of Assam, Bihar, Orissa and West Bengal, in 
and jute products. lieu G f assignment of any share of the net proceeds in 
each year of export duty on jute and jute products to those States, such 
sums as may be prescribed. 

(2) The sums so prescribed shall continue to be charged on the 
Consolidated Fund of India so long as any export duty on jute or jute 
products continues to be levied by the Government of India or until the 
expiration of ten years from the commencement of this Constitution, 
whichever is earlier. 

(3) In this article, the expression “prescribed” has the same mean¬ 
ing as in Article 270. 

274. (l) No Bill or amendment which imposes or varies any tax 
Prior recommenda. 0 r duty in which States are interested, or which varies 

tion of President re. the meaning of the expression “agricultural income” as 
quired to Bills affecting defined for the purposes of the enactments relating to 
taxation in which Indian income-tax, or which affects the principles on 
States are interested. which under any of the foregoing provisions of this 
Chapter moneys are or may be distributable to States, or which imposes 
any such surcharge for the purposes of the Union as is mentioned in the 
foregoing provisions of this Chapter, shall be introduced or moved in 
cither House of Parliament except on the recommendation of the President. 

(2) In this article, the expression “tax or duty in which States are 
interested” means— 

(a) a tax or duty the whole or part of the net proceeds whereof 
are assigned to any State ; or 

(fc) a tax or duty by reference to the net proceeds whereof sums 
are for the time being payable out of the Consolidated Fund 
of India to any State. 


Taxes which are 
levied and collected 
by the Union and 
may be distributed 
between the Union 
and the States. 
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275. (l) Such sums as Parliament may by law provide shall be 

Grants from the Union charged on the Consolidated Fund of India in each year 
to certain States. as grants-in-aid of the revenues of such States as Parlia¬ 

ment may determine to be in need of assistance, and different sums may be 
fixed for different States : 

Provided that there shall be paid out of the Consolidated Fund of India 
as grants-in-aid of the revenues of a State such capital and recurring sums 
as may be necessary to enable that State to meet the costs of such schemes 
of development as may be undertaken by the State with the approval of the 
Government of India for the purpose of promoting the welfare of the Sche¬ 
duled Tribes in that State or raising the level of administration of the Sche¬ 
duled Areas therein to that of the administration of the rest of the areas of 
that State : 

Provided further that there shall be paid out of the Consolidated Fund 
of India as grants-in-aid of the revenues of the State of Assam sums, capital 
and recurring, equivalent to— 

(a) the average excess of expenditure over the revenues during the 
two years immediately preceding the commencement of this 
Constitution in respect of the administration of the tribal areas 
specified in Part A of the table appended to Paragraph 20 of the 
Sixth Schedule ; and 

(fc) the costs of such schemes of development as may be undertaken 
by that State with the approval of the Government of India for 
the purpose of raising the level of administration of the said 
areas to that of the administration of the rest of the areas of 
that State. 

(2) Until provision is made by Parliament under clause (l), the powers 
conferred on Parliament under that clause shall be exercisable by the Presi¬ 
dent by order and any order made by the President under this clause shall 
have effect subject to any provision so made by Parliament: 

Provided that after a Finance Commission has been constituted no 
order shall be made under this clause by the President except after consider¬ 
ing the recommendations of the Finance Commission. 

276. (1) Notwithstanding anything in Article 246, no law of the 
Taxes on professions, Legislature of a State relating to taxes for the benefit 
trades, callings and em- 0 f the State or of a municipality, district board, local 

Payments. board or other local authority therein in respect of 

professions, trades, callings or employments shall be invalid on the ground 
that it relates to a tax on income. 

i (2) The total amount payable in respect of any one person to the State 
or to any one municipality, district board, local board or other local authority 
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in the State by way of taxes on professions, trades, callings and employments 
shall not exceed two hundred and fifty rupees per annum : 

Provided that if in the financial year immediately preceding the 
commencement of this Constitution there was in force in the case of any 
State or any such municipality, board or authority a tax on professions^ 
trades, callings or employments the rate, or the maximum rate, of which 
exceeded two hundred and fifty rupees per annum, such tax may continue to 
be levied untiL provision to the contrary is made by Parliament by law, and 
any law so made by Parliament may be made either generally or in relation 
to any specified States, municipalities, boards or authorities. 

(3) The power of the Legislature of a State to make laws as aforesaid 
with respect to taxes on professions, trades, callings and employments shall 
not be construed as limiting in any way the power of Parliament to make 
laws with respect to taxes on income accruing from or arising out of profes¬ 
sions, trades, callings and employments. 


277. Any taxes, duties, cesses or fees which, immediately before ' 
Savings. the commencement of this Constitution, were being lawfully 
levied by the Government of any State or by any municipality or other local 
authority or body for the purposes of the State, municipality, district or 
other local area may, notwithstanding that those taxes, duties, cesses or fees 
are mentioned in the Union List, continue to be levied and to be applied to 
the same purposes until provision to the contrary is made by Parliament 
by law. 


27S. (1) Notwithstanding anything in this Constitution, the Govern- 
Agreement with States in Part B ment of India may, subject to the provisions of 
of the First Schedule with regard to clause (2), enter into an agreement with the 
certain financial matters. Government of a State specified in Part B of the 

First Schedule with respect to— 


(a) the levy and collection of any tax or duty leviable by the Govern* 
ment of India in such State and for the distribution of the 
proceeds thereof otherwise than in accordance with the provi¬ 
sions of this Chapter ; 


(fc) the grant of any financial assistance by the Government of India 
to such State in consequence of the loss of any revenue which 
that State used to derive from any tax or duty leviable under 
this Constitution by the Government of India or from any other 
sources ; 

» * • - • • % 

(c) the contribution by such State in respect of any payment made 

* .by the Government of India under clause (l) of Article 291, 

and, when an agreement is so entered into, the provisions of this Chapter 
shall in relation to such State have effect subject to the terms of such 


% 





agreement. 


* 


v • 
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(2) An agreement entered into under clause (l) shall continue in 
force for a period not exceeding ten years from the commencement of this 
Constitution: 

Provided that the President may at any time after the expiration of 
five years from such commencement terminate or modify any such agreement 
if after consideration of the report of the Finance Commission he thinks it 
necessary to do so. 

279. (l) In the foregoing provisions of this Chapter, “net proceeds” 
Calculation of “net means in relation to any tax or duty the proceeds thereof 
proceeds 1 ’, etc. reduced by the cost of collection, and for the purposes 

of those provisions the net proceeds of any tax or duty, or of any part 
of any tax or duty, in or attributable to any area shall be ascertained and 
certified by the Comptroller and Auditor-General of India, whose certificate 
shall be final. 

(2) Subject as aforesaid, and to any other express provision of this 
Chapter, a law made by Parliament or an order of the President may, in 
any case where under this Part the proceeds of any duty or tax are, or 
may be, assigned to any State, provide for ‘the manner in which the pro¬ 
ceeds are to be calculated, for the time from or at which and the manner 
in which any payments are to be made, for the making of adjustments 
between one financial year and another, and for any other incidental or 
ancillary matters. 

280. (l) The President shall, within two years from the com. 

Finance Commission, mencement of this Constitution and thereafter at the 
expiration of every fifth year or at such earlier time as the President 
considers necessary, by order constitute a Finance Commission which 
shall consist of a Chairman and four other members to be appointed by 
the President. 

(2) Parliament may by law determine the qualifications which shall 
be requisite for appointment as members of the Commission and the 

• manner in which they shall be selected. 

(3) It shall be the duty of the Commission to make recommendations 

to the President as to_ 

(a) the distribution between the Union and the States of the net 
proceeds of taxes which are to be, or may be, divided between 
them under this Chapter and the allocation between the States 
of the respective shares of such proceeds ; 

(i) the principles which should govern the grants-in-aid of the 
revenues of the States out of the Consolidated Fund of India ; 

(c) the continuance or modification of the terms of any agreement 
entered into by the Government of India with the Govern. 
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ment of any State specified in Part B of the First Schedule 
under clause (l) of Article 278 or under Article 306 ; and 

(c/) any other matter referred to the Commission by the President 
in the interests of sound finance. 

(4) The Commission shall determine their procedure and shall have 
such powers in the performance of their functions as Parliament may by 
law confer on them. 


• The President shall cause every recommendation made by 
Recommendations of the the Finance Commission under the provisions of this 
Finance Commission. Constitution together with an explanatory memoran¬ 

dum as to the action taken thereon to be laid before each House of 
Parliament. 

Miscellaneous Financial Provisions 


282. The Union or a State may make any grants for any public 
Expenditure defrayable purpose, notwithstanding that the purpose is not one 
by the Union or a State with respect to which Parliament or the Legislature 
out of its revenues. of the State, as the case may be, may make laws. 


283. (l) The custody of the Consolidated Fund of India and the 
Custody, etc., of Consoli- Contingency Fund of India, the payment of moneys 
dated Funds, Contingency into such Funds, the withdrawal of moneys there - 
Funds and moneys credited from, the custody of public moneys other than those 
to the public accounts. credited to such Funds received by or on behalf of 

the Government of India, their payment into the public account of India 
and the withdrawal of moneys from such account and all other matters 
connected with or ancillary to matters aforesaid shall be regulated by law 
made by Parliament, and, until provision in that behalf is so made, shall 
be regulated by rules made by the President. 


(2) The custody of the Consolidated Fund of a State and the Con¬ 
tingency Fund of a State, the payment of moneys into such Funds, the 
withdrawal of moneys therefrom, the custody of public moneys other than 
those credited to such funds received by or on behalf of the Government 
of the State, their payment into the public account of the State and the 
withdrawal of moneys from such account and all other matters connected 
with or ancillary to matters aforesaid shall be regulated by law made by 
the Legislature of the State, and, until provision in that behalf is so made, 
shall be regulated by rules made by the Governor or Rajpramukh of the 
State. 


Custody of suitors’ deposits 
and other moneys received by 
public servants and Courts. 


284* All moneys received by or deposited 
with— 


(a) any officer employed in connection with the affairs of the 
Union or of a State in his capacity as such, other than 
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revenues or public moneys raised or received by the Govern¬ 
ment of India or the Government of the State, as the case 
may be, or 

(i) any Court within the territory of India to the credit of any 
cause, matter, account or persons, 

shall be paid into the public account of India or the public account of the 
State, as the case may be. 

285. (l) The property of the Union shall, save in so far as Parlia- 
Exemption of pro. ment may by law otherwise provide, be exempt from all 

perty of the Union taxes imposed by a State or by any authority within a 
from State taxation. State. 

(2) Nothing in clause (l) shall, until Parliament by law otherwise 
provides, prevent any authority within a State from levying any tax on 
any property of the Union to which such property was immediately before 
the comrriencement of this Constitution liable or treated as liable, so long 
as that tax continues to be levied in that State. 

286. (1) No law of a State shall impose, or authorise the imposi- 
Restrictions as to imposition of tion of, a tax on the sale or purchase of goods 

tax on the sale or purchase of goods, where such sale or purchase takes place— 

(a) outside the State; or 

(i) in the course of the import of the goods into, or export of the 
goods out of, the territory of India. 

Explanation —For the purposes of sub-clause (a), a sale or purchase 
shall be deemed to have taken place in the State in which the goods have 
actually been delivered as a direct result of such sale or purchase for the 
purpose of consumption in that State, notwithstanding the fact that under 
the general law relating to sale of goods the property in the goods has by 
reason of such sale or purchase passed in another State. 

(2) Except in so far as Parliament may by law otherwise provide, 
no law of a State shall impose, or authorise the imposition of, a tax on 
the sale or purchase of any goods where such sale or purchase takes 
place in the course of inter-State trade or commerce i 

Provided that the President may by order direct that any tax on the 
sale or purchase of goods which was being lawfully levied by the Govern¬ 
ment of any State immediately before the commencement of this Constitu¬ 
tion shall, notwithstanding that the imposition of such tax is contrary to 

the provisions of this clause, continue to be levied until the thirtv-first 
day of March, 1951. 

(3) No law made by the Legislature of a State imposing, or authoris- 
ing the imposition of, a tax on the sale or purchase of any such goods as 

ve been declared by Parliament by law to be essential for the life of 
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the community shall have effect unless it has been reserved for the con¬ 
sideration of the President and has received his. assent. 

2SV* Save in so far as Parliament may by law otherwise provide, 
Exemption from n o law of a State shall impose, or authorise the imposi- 
taxes on electricity, tion of, a tax on the consumption or sale of electricity 
(whether produced by a Government or other persons) which is — 

(a) consumed by the Government of India, or sold to the Govern¬ 
ment of India for consumption by that Government ; or 

(fc) consumed in the construction, maintenance or operation of any 
railway by the Government of India or a railway company 
operating that railway, or sold to that Government or any 
such railway company for consumption in the construction, 
maintenance or operation of any railway, 
and any such law imposing, or authorising the imposition of, a tax on the 
sale of electricity shall secure that the price of electricity sold to the 
Government of India for consumption by that Government, or to any such 
railway company as aforesaid for consumption in the construction, main¬ 
tenance or operation of any railway, shall be less by the amount of the 
tax than the price charged to other consumers of a substantial quantity of 
electricity. 

288. (l) Save in so far as the President may by order otherwise 

Exemption from taxation by provide, no law of a State in force immediately 
States in respect of water or before the commencement of this Constitution 
electricity in certain cases. shall impose, or authorise the imposition of, a tax 

in respect of any water or electricity stored, generated, consumed, distributed 
or sold by any authority established by any existing law or any law made by 
Parliament for regulating or developing any inter-State river or river-valley. 

Explanation. — The expression “law of a State in force” in this clause 
shall include a law of a State passed or made before the commencement of 
this Constitution and not previously repealed, notwithstanding that it or 
parts of it may not be then in operation either at all or in particular areas. 

(2) The Legislature of a State may by law impose, or authorise the 
imposition of, any such tax as is mentioned in clause (l), but no such law 
shall have any effect unless it has, after having been reserved for the 
consideration of the President, received his assent; 'and if any such law 
provides for the fixation of the rates and other incidents of such tax by means 
of rules or orders to be made under the law by any authority, the law shall 
provide for the previous consent of the President being obtained to the 
making of any such rule or order. 

Exemption of property and income 280. (l) The property and income of a 

of a State from Union taxation. State shall be exempt from Union taxation. 

(2) Nothing in clause (l) shall prevent the Union from imposing, or 
authorising the imposition of, any tax to such extent, if any, as Parliament 
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may by law provide in respect of a trade or business of any kind carried on 
by, or on behalf of, the Government of a State, or any operations connected 
therewith, or any property used or occupied for the purposes of such trade or 
business, or any income accruing or arising in connection therewith. 

(3) Nothing in clause (2) shall apply to any trade or business, or to any 
•class of trade or business, which Parliament may by law declare to be 
incidental to the ordinary functions of government. 



Where under the provisions of this Constitution the expenses 
Adjustment in respect Q f any court or Commission, or the pension payable to 
of certain expenses and 0 r in respect of a person who has served before the 

pensions - commencement of this Constitution under the Crown in 

India or after such commencement in connection with the affairs of the 

Union or of a State, are charged on the Consolidated Fund of India or the 
^Consolidated Fund of a State, then, if_ 

(a) in the case of a charge on the Consolidated Fund of India, the 

court or Commission serves any of the separate needs of a State 

or the person has served wholly or in part in connection with 
the affairs of a State ; or 

(&) in the case of a charge on the Consolidated Fund of a State the 

court or Commission serves any of the separate needs of the 

Union or another State, or the person has served wholly or in 

part in connection with the affairs of the Union or another 
State, 

-there shall be charged on and paid out of the Consolidated Fund of the State 
or, as the case may be, the Consolidated Fund of India or the Consolidated 
Fund of the other State, such contribution in respect of the expenses or 
pension as may be agreed, or as may in default of agreement be determined 
by an arbitrator to be appointed by the Chief Justice of India. 



. (1) Where under any covenant or agreement entered into by 
Privy purse sums of the Ruler of any Indian State before the commencement 

B ° l0rS - of this Constitution, the payment of any sums free of 

*ax, has been guaranteed or assured by the Government of the Dominion of 
India to any Ruler of such State as privy purse— 

(a) such sums shall be charged on, and paid out of, the Consolidated 
Fund of India ; and 

(i) the sums so paid to any Ruler shall be exempt from all taxes on 
income. 

(2) Where the territories of any such Indian State as aforesaid are 
'Comprised within a State specified in Part A or Part B of the First Schedule 
ttere shall be charged on, and paid out of, the Consolidated Fund of that State 
JKh contHbution, if any, in respect of the payments made by the Govern 
«ent of India under clause (l) and for such period as may, subject to any 

l.Ind.Con. VIII. y 
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agreement entered into in that behalf under clause (l) of Article 278, be de¬ 
termined by order of the President. 

Chapter II. — Borrowing 

292. The executive power of the Union extends to borrowing upon 
Borrowing by the Gov- the security of the Consolidated Fund of India within 

eminent of India. such limits, if any, as may from time to time be fixed by 

Parliament by law and to the giving of guarantees within such limits, if any,. 

as may be so fixed. 

293 . (1) Subject to the provisions of this article, the executive 
Borrowing by power of a State extends to borrowing within the territory 

States. of India upon the security of the Consolidated Fund of the 

State within such limits, if any, as may from time to time be fixed by the 
Legislature of such State by law and to the giving of guarantees within 

such limits, if any, as may be so fixed. 

(2) The Government of India may, subject to such conditions as may 
be laid down by or under any law made by Parliament, make loans to any 
State or, so long as any limits fixed under Article 292 are not exceeded* 
give guarantees in respect of loans raised by any State, and any sums 
required for the purpose of making such loans shall be charged on the 

Consolidated Fund of India. 

(3) A State may not without the consent of the Government of India 
raise any loan if there is still outstanding any part of a loan which has 
been made to the State by the Government of India or by its predecessor 
Government, or in respect of which a guarantee has been given by the 
Government of India or by its predecessor Government. 

(4) A consent under clause (3) may be granted subject to such condi¬ 
tions, if any, as the Government of India may think fit to impose. 

CHAPTER III_PROPERTY, CONTRACTS, RIGHTS, 

LIABILITIES, OBLIGATIONS AND SUITS 

Succession to property, assets, rights, 294 . As from the commencement 

liabilities and obligations in certain cases. of this Constitution — 

(a) all property and assets which immediately before such com¬ 

mencement were vested in His Majesty for the purposes of 
the Government of the Dominion of India and all property and 
assets which immediately before such commencement were 
vested in His Majesty for the purposes of the Government of 
each Governor’s Province shall vest respectively in the Union 
and the corresponding State, and 

(b) all rights, liabilities and obligations of the Government of the 
Dominion of India and of the Government of each Governor s 
Province, whether arising out of any contract or otherwise* 
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shall be the rights, liabilities and obligations respectively of 
the Government of India and the Government of each corres¬ 
ponding State, 

subject to any adjustment made or to be made by reason of the creation 
before the commencement of this Constitution of the Dominion of Pakistan 
or of the Provinces of West Bengal, East Bengal, West Punjab and East 
Punjab. 


Succession to property, assets, rights, 295 . (l) As from the commencement 

liabilities and obligations in other cases. of this Constitution _ 

(a) all property and assets which immediately before such com¬ 
mencement were vested in any Indian State corresponding to 
a State specified in Part B of the First Schedule shall vest in 
the Union, if the purposes for which such property and assets 
were held immediately before such commencement will there¬ 
after be purposes of the Union relating to any of the matters 
enumerated in the Union List, and 

(f>) all rights, liabilities and obligations of the Government of any 
Indian State corresponding to a State specified in Part B of 
the First Schedule, whether arising out of any contract or 
otherwise, shall be the rights, liabilities and obligations of the 
Government of India, if the purposes for which such rights 
were acquired or liabilities or obligations were incurred before 
such commencement will thereafter be purposes of the Govern¬ 
ment of India relating to any of the matters enumerated in the 
Union List, 

subject to any agreement entered into in that behalf by the Government 
of India with the Government of that State. 

(2) Subject as aforesaid, the Government of each State specified in 

Part B of the First Schedule shall, as from the commencement of this 

Constitution, be the successor of the Government of the corresponding 

Indian State as regards all property and assets and all rights, liabilities and 

obligations, whether arising out of any contract or otherwise, other than 
those referred to in clause (l). 



-u Subject as hereinafter provided, any property in the territory 

Property accruing by of India which, if this Constitution had not come into 
escheat or lapse or as operation, would have accrued to His Majesty or as the 

»,“"o, as -rs 

* sta “' vest to such st ^ ^ ~" 

so accfue^^o^M pr ° perty which at the d ^e when it would have 

possession „ a u CSty ° r t0 thC RulCr ° f an Indian State was in the 

r under the control of the Government of India or the Govern- 
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ment of a State shall, according as the purposes for which it was then 
used or held were purposes of the Union or of a State, vest in the Union 
or in that State. 

Explanation. — In this article, the expressions “Ruler” and “Indian 
State” have the same meanings as in Article 363. 

297. All lands, minerals and other things of value underlying the 
Things of value lying ocean within the territorial waters of India shall vest 
within territorial waters in the Union and be held for the purposes of the 
to vest in the Union. Union. 

293m (l) The executive power of the Union and of each State shall 
Power to acquire pro- extend, subject to any law made by the appropriate 
pcrty. Legislature, to the grant, sale, disposition or mortgage 

of any property held for the purposes of the Union or of such State, as the . 
case may be, and to the purchase or acquisition of property for those purposes 
respectively, and to the making of contracts. 

(2) All property acquired for the purposes of the Union or of a State 
shall vest in the Union or in such State, as the case may be. 

289. (l) All contracts made in the exercise of the executive power of 
Contracts. the Union or of a State shall be expressed to be made by the 
President, or by the Governor or the Rajpramukh of the State, as the case 
may be, and all such contracts and all assurances of property made in the 
exercise of that power shall be executed on behalf of the President or the 
Governor or the Rajpramukh by such persons and in such manner as he may 

direct or authorise. 

(2) Neither the President nor the Governor nor the Rajpramukh shall 
be personally liable in respect of any contract or assurance made or executed 
for the purposes of this Constitution, or for the purposes of any enactment 
relating to the government of India heretofore in force, nor shall any person 
making or executing any such contract or assurance on behalf of any of them 
be personally liable in respect thereof. 

300 . (l) The Government of India may sue or be sued by the name 

Suits and Proceedings, of the Union of India and the Government of a State 
may sue or be sued by the name of the State and may, subject to any provi¬ 
sions which may be made by Act of Parliament or of the Legislature of such 
State enacted by virtue of powers conferred by this Constitution, sue or be 
sued in relation to their respective affairs in the like cases as the Dominion 
of India and the corresponding Provinces or the corresponding Indian States 
might'have sued or been sued if this Constitution had not been enacted. 

(2) If at the commencement of this Constitution — 

(a) any legal proceedings are pending to which the Dominion of India 
is a party, the Union of India shall be deemed to be substituted 
for the Dominion in those proceedings; and 

• y 
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(fc) any legal proceedings are pending to which a Province or an 
Indian State is a party, the corresponding State shall be deemed 
to be substituted for the Province or the Indian State in those 
proceedings. 


PART XIII 


TRADE, COMMERCE AND INTERCOURSE WITHIN 

THE TERRITORY OF INDIA 

Freedom of trade, com- 301 . Subject to the Other provisions of this 

merce and intercourse. Part, trade, commerce and intercourse throughout the 
territory of India shall be free. 


Power of Parliament to 302 . Parliament may by law impose such 

impose restrictions on restrictions On the freedom Of trade, commerce or inter¬ 
trade, commerce and inter- course between one State and another or within any 

course * part of the territory of India as may be required in the 

public interest. 


303 . (1) Notwithstanding anything in Article 302, neither Parliament 
Restrictions on the legis- n0 r the Legislature of a State shall have power to 
lative powers of the Union make any law giving, or authorising the giving of, any 
and of the States with re- preference to one State over another, or making, or 
gard to trade and Com- authorising the making of, any discrimination between 

merco * one State and another, by virtue of any entry relating 

to trade and commerce in any of the Lists in the Seventh Schedule. 

(2) Nothing in clause (l) shall prevent Parliament from making any 
law giving, or authorising the giving of, any preference or making, or autho¬ 
rising the making of, any discrimination if it is declared by such law that it 
is necessary to do so for the purpose of dealing with a situation arising from 
scarcity of goods in any part of the territory of India. 

Restrictions on trude, commerce 304 . Notwithstanding anything in 

and intercourse among States. Article 301 or Article 303, the Legislature of a 
State may by law— 

(a) impose on goods imported from other States any tax to which 
similar goods manufactured or produced in that State are sub¬ 
ject, so, however, as not to discriminate between goods so 
imported and goods so manufactured or produced; and 

(fc) impose such reasonable restrictions on the freedom of trade, 

commerce or intercourse with or within that State as may be’ 
required in the public interest : 

Provided that no Bill or amendment for the purposes of clause (b) shall 

be introduced or moved in the Legislature of a State without the previous 
sanction of the President. 
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Effect of Articles 301 and 
303 on existing laws. 



, Nothing in Articles 301 and 303 shall 
affect the provisions of any existing law except in so 
far as the President may by order otherwise provide. 


300. Notwithstanding anything in the foregoing provisions of this 
Power of certain States in Part or in any other provisions of this Constitution, 
Part E of the Fust Schedule an y State specified in Part B of the First Schedule 
to impose restrictions on which before the commencement of this Constitution 
trade and commerce. was levying any tax or duty on the import of goods 


into the State from other States or on the export of goods from the State to 
other States may, if an agreement in that behalf has been entered into between 
the Government of India and the Government of that State, continue to levy 
and collect such tax or duty subject to the terms of such agreement and for 
such period not exceeding ten years from the commencement of this Constitu¬ 
tion as may be specified in the agreement : 

Provided that the President may at any time after the expiration of five 
years from such commencement terminate or modify any such agreement if, 
after consideration of the report of the Finance Commission constituted under 


Article 280, he thinks it necessary to do so. 


307. Parliament may by law appoint such authority as it considers 
Appointment of authority appropriate for carrying out the purposes of 
for carrying out the purposes Articles 301, 302, 303 and 304, and confer on the 
of Articles 301 to 304. authority so appointed such powers and such duties 

as it thinks necessary. 


PART XIV 

SERVICES UNDER THE UNION AND THE STATES 

Chapter I._ Services 

308. In this Part, unless the context otherwise requires, the 
Interpretation, expression “State” means a State specified in Part A or 

Part B of the First Schedule. 

309. Subject to the provision of this Constitution, Acts of the 
Recruitment and condi- appropriate Legislature may regulate the recruitment, 

tions of service of persons an d conditions of service of persons appointed, to 
serving the Union or a public services and posts in connection with the 
state * affairs of the Union or of any State : 

Provided that it shall be competent for the President or such person 
as he may direct in the case of services and posts in connection with the 
affairs of the Union, and for the Governor or Rajpramukh of a State or 
such person as he may direct in the case of services and posts in connec¬ 
tion with the affairs of the State, to make rules regulating the recruit¬ 
ment, and the conditions of service of persons appointed, to such services 
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and posts until provision in that behalf is made by or under an Act of 
the appropriate Legislature under this article, and any rules so made shall 
have effect subject to the provisions of any such Act. 

310. (l) Except as expressly provided by this Constitution, every 
Tenure of office of person who is a member of a defence service or of a civil 
persons serving the service of the Union or of an all-India service or holds 
Union or a State. any post connected with defence or any civil post under 
the Union holds office during the pleasure of the President, and every 
person who is a member of a civil service of a State or holds any civil 
post under a State holds office during the pleasure of the Governor or, as 
the case may be, the Rajpramukh of the State. 

(2) Notwithstanding that a person holding a civil post under the 
Union or a State holds office during the pleasure of the President or, as 
the case may be, of the Governor or Rajpramukh of the State, any con¬ 
tract under which a person, not being a member of a defence service or 
of an all-India service or of a civil service of the Union or a State, is 
appointed under this Constitution to hold such a post may, if the President 
or the Governor or the Rajpramukh, as the case may be, deems it neces¬ 
sary in order to secure the services of a person having special qualifica¬ 
tions, provide for the payment to him of compensation, if before the 
expiration of an agreed period that post is abolished or he is, for reasons 
not connected with any misconduct on his part, required to vacate that post. 

Dismissal, removal or 311. (l) No person who is a member of a civil 

reduction in rank of per- service of the Union or an all-India service or a civil 
sons employed in civil service of a State or holds a civil post under the Union 
capacities under the or a State shall be dismissed or removed by an autho- 
Union or a State. rity subordinate to that by which he was appointed. 

(2) No such person as aforesaid shall be dismissed or removed or 
reduced in rank until he has been given a reasonable opportunity of 
showing cause against the action proposed to be taken in regard to him : 

Provided that this clause shall not apply_ 

(a) where a person is dismissed or removed or reduced in rank 

on the ground of conduct which has led to his conviction on 
a criminal charge ; 

(b) where an authority empowered to dismiss or remove a person 

or to reduce him in rank is satisfied that for some reason, to 

be recorded by that authority in writing, it is not reasonably 

practicable to give to that person an opportunity of showing 
cause ; or 

(c) where the President or Governor or Rajpramukh, as the case 

may be, is satisfied that in the interest of the security of the 

State it is not expedient to give to that person such an 
opportunity. 
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(3) If any question arises whether it is reasonably practicable to> 
give to any person an opportunity of showing cause under clause (2), the 
decision thereon of the authority empowered to dismiss or remove such 
person or to reduce him in rank, as the case may be, shall be final. 

312. (1) Notwithstanding anything in Part XI, if the Council of 
All-India services. States has declared by resolution supported by not less 

than two-thirds of the members present and voting that it is necessary 
01 expedient in the national interest so to do, Parliament may by law 
provide for the creation of one or more all-India services common to tho 
Union and the States, and, subject to the other provisions of this Chapter,, 
regulate the recruitment, and the conditions of service of persons appointed,, 
to any such service. 

(2) The services known at the commencement of this Constitution 
as the Indian Administrative Service and the Indian Police Service shall 
be deemed to be services created by Parliament under this article. 

313. Until other provision is made in this behalf under this Consti- 
Transitional provisions, tution, all the laws in force immediately before the 

commencement of this Constitution and applicable to any public service or 
any post which continues to exist after the commencement of this Constitu¬ 
tion, as an all-India service or as service or post under the Union or a State 

shall continue in force so far as consistent with the provisions of this 
Constitution. 


314. Except as otherwise expressly provided by this Constitution, 
Provision for protection every person who having been appointed by the Secre- 
of existing officers of cer- tary of State or Secretary of State in Council to a civil 
tain services. service of the Crown in India continues on and after 

the commencement of this Constitution to serve under the Government of 
India or of a State shall be entitled to receive from the Government of India 
and the Government of the State, which he is from time to time serving, the 
same conditions of service as respects remuneration, leave and pension, and 


the same rights as respects disciplinary matters or rights as similar thereto 
as changed circumstances may permit as that person was entitled to imme¬ 
diately before such commencement. 


Chapter II_ Public Service Commissions 

315. (1) Subject to the provisions of this article, there shall be a 
Public Service Commissions for Public Service Commission for the Union and a 
the Union and for the States. Public Service Commission for each State. 

(2) Two or more States may agree that there shall be one Public 
Service Commission for that group of States, and if a resolution to that effect 
is passed by the House or, where there are two Houses, by each House of 
the Legislature of each of those States, Parliament may by law provide for~ 
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the appointment of a Joint State Public Service Commission (referred to in 
this Chapter as Joint Commission) to serve the needs of those States. 

(3) Any such law as aforesaid may contain such incidental and conse¬ 
quential provisions as may be necessary or desirable for giving effect to the 
purposes of the law. 

(4) The Public Service Commission for the Union, if requested so to 
do by the Governor or Rajpramukh of a State, may, with the approval of the 
President, agree to serve all or any of the needs of the State. 

(5) References in this Constitution to the Union Public Service 
Commission or a State Public Service Commission shall, unless the context 
otherwise requires, be construed as references to the Commission serving 
the needs of the Union or, as the case may be, the State as respects the 
particular matter in question. 


316. (1) The Chairman and other members of a Public Service 
Appointment and term Commission shall be appointed, in the case of the 
of office Of members. Union Commission or a Joint Commission, by the 

President, and in the case of a State Commission, by the Governor or Raj¬ 
pramukh of the State : 


Provided that as nearly as may be one-half of the members of every 
Public Service Commission shall be persons who at the dates of their respec¬ 
tive appointments have held office for at least ten years either under the 
Government of India or under the Government of a State, and in computing 
the said period of ten years any period before the commencement of this 
Constitution during which a person has held office under the Crown in India 
or under the Government of an Indian State shall be included. 

(2) A member of a Public Service Commission shall hold office for a 
term of six years from the date on which he enters upon his office or until 
he attains, in the case of the Union Commission, the age of sixty-five years, 
and in the case of a State Commission or a Joint Commission, the age of 
sixty years, whichever is earlier : 

Provided that— 

(a) a member of a Public Service Commission may, by writing under 

his hand addressed, in the case of the Union Commission or a 

Joint Commission, to the President, and in the case of a State 

Commission, to the Governor or Rajpramukh of the State, 
resign his office ; 

(b) a member of a Public Service Commission may be removed from 

his office in the manner provided in clause (l) or clause (3) of 
Article 317. 

(3) A person who holds office as a member of a Public Service 
Commission shall, on the expiration of his term of office, be ineligible for 
re-appointment to that office. 
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317, (l) Subject to the provisions of clause (3), the Chairman or 
Removal and suspension of any other member of a Public Service Commission 
a member of a Public Service shall only be removed from his office by order of 
Commission. the President on the ground of misbehaviour after 

the Supreme Court, on reference being made to it by the President,, has, 
on inquiry held in accordance with the procedure prescribed in that behalf 
under Article 145, reported that the Chairman or such other member, as 
the case may be, ought on any such ground to be removed. 

(2) The President, in the case of the Union Commission or a Joint 
Commission, and the Governor or Rajpramukh, in the case of a State Com¬ 
mission, may suspend from office the Chairman or any other member of the 
Commission in respect of whom a reference has been made to the Supreme 
Court under clause (l) until the President has passed orders on receipt of 
the report of the Supreme Court on such reference. 

(3) Notwithstanding anything in clause (1), the President may by 
order remove from office the Chairman or any other member of a Public 
Service Commission if the Chairman or such other member, as the case 
may be,^ 

(a) is adjudged an insolvent; or 

(b) engages during his term of office in any paid employment outside 

the duties of his office; or 

(c) is, in the opinion of the President, unfit to continue in office by 

reason of infirmity of mind or body. 

(4) If the Chairman or any other member of a Public Service Com¬ 
mission is or becomes in any way concerned or interested in any contract 
or agreement made by or on behalf of the Government of India or the 
Government of a State or participates in any way in the profit thereof or 
in any benefit or emolument arising therefrom otherwise than as a member 
and in common with the other members of an incorporated company, he 
shall, for the purposes of clause (l), be deemed to be guilty of misbehaviour. 

318* In the case of the Union Commission or a Joint Commission, 
Power to make regulations as the President and, in the case of a State Com- 
to conditions of service of mem- mission, the Governor or Rajpramukh of the 
hers and staff of the Commission. State may by regulations — 

(a) determine the number of members of the Commission and their 
conditions of service ; and 

(fc) make provision with respect to the number of members of the 
staff of the Commission and their conditions of service : 

Provided that the conditions of service of a member of a Public Service 
Commission shall not be varied to his disadvantage after his appointment. 
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Prohibition as to the holding of 

offices by members of Commission 319 * On ceasing to hold office — 

on ceasing to be such members. 

(a) the Chairman of the Union Public Service Commission shall be 
ineligible for further employment either under the Government 
of India or under the Government of a State; 

(i) the Chairman of a State Public Service Commission shall be 
eligible for appointment as the Chairman or any other member 
of the Union Public Service Commission or as the Chairman 
of any other State Public Service Commission, but not for any 
other employment either under the Government of India or 
under the Government of a State; 

(c) a member other than the Chairman of the Union Public Service 

Commission shall be eligible for appointment as the Chairman 
of the Union Public Service Commission or as the Chairman 
of a State Public Service Commission, but not for any other 
employment either under the Government of India or under the 
Government of a State; 

(d) a member other than the Chairman of a State Public Service 

Commission shall be eligible for appointment as the Chairman 
or any other member of the Union Public Service Commission 
or as the Chairman of that or any other State Public Service 
Commission, but not for any other employment either under 
the Government of India or under the Government of a State. 

320. (l) It shall be the duty of the Union and the State Public 
Functions of Public Service Commissions to conduct examinations for appoint- 
Service Commissions, ments to the services of the Union and the services of 
the State respectively. 

(2) It shall also be the duty of the Union Public Service Commis¬ 
sion, if requested by any two or more States so to do, to assist those 
States in framing and operating schemes of joint recruitment for any 
services for which candidates possessing special qualifications are required. 

(3) The Union Public Service Commission or the State Public Service 

Commission, as the case may be, shall be consulted_ 

(a) on all matters relating to methods of recruitment to civil 
services and for civil posts ; 

(fc) on the principles to be followed in making appointments to 
civil services and posts and in making promotions and transfers 
from one service to another and on the suitability of candi¬ 
dates for such appointments, promotions or transfers ; 

(c) on all disciplinary matters affecting a person serving under the 
Government of India or the Government of a State in a civil 
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capacity, including memorials or petitions relating to such 
matters ; 

(d) on any claim by or in respect of a person who is serving or 

has served under the Government of India or the Government 
of a State or under the Crown in India or under the Govern¬ 
ment of an Indian State, in a civil capacity, that any costs 
incurred by him in defending legal proceedings instituted 
against him in respect of acts done or purporting to be done 
in the execution of his duty should be paid out of the Con¬ 
solidated Fund of India, or, as the case may be, out of the 
Consolidated Fund of the State ; 

(e) on any claim for the award of a pension in respect of injuries 

sustained by a person while serving under the Government 
of India or the Government of a State or under the Crown 
in India or under the Government of an Indian State, in a 
civil capacity, and any question as to the amount of any such 
award, 

and it shall be the duty of a Public Service Commission to advise on any 
matter so referred to them and on any other matter which the President, 
or, as the case may be, the Governor or Rajpramukh of the State, may 
refer to them : 

Provided that the President as respects the all-India services and 
also as respects other services and posts in connection with the affairs of 
the Union, and the Governor or Rajpramukh, as the case may be, as 
respects other services and posts in connection with the affairs of a State, 
may make regulations specifying the matters in which either generally, or 
in any particular class of case or in any particular circumstances, it shall 
not be necessary for a Public Service Commission to be consulted. 

(4) Nothing in clause (3) shall require a Public Service Commission 
to be consulted as respects the manner in which any provision referred 
to in clause (4) of Article 16 may be made or as respects the manner in 
which effect may be given to the provisions of Article 335. 

(5) All regulations made under the proviso to clause (3) by the 
President or the Governor or Rajpramukh of a State shall be laid for not 
less than fourteen days before each House of Parliament or the House or 
each House of the Legislature of the State, as the case may be, as soon 
as possible after they are made, and shall be subject to such modifications, 
whether by way of repeal or amendment, as both Houses of Parliament 
or the House or both Houses of the Legislature of the State may make 
during the session in which they are so laid. 

321. An Act made by Parliament or, as the case may be, the 
Power to extend Legislature of a State may provide for the exercise of 
functions of Public additional functions by the Union Public Service Corn- 
Service Commissions, mission or the State Public Service Commission as 
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respects the services of the Union or the State and also as respects the 
services of any local authority or other body corporate constituted by law 
or of any public institution. 

322. The expenses of the Union or a State Public Service Corn- 
Expenses of Public mission, including any salaries, allowances and pensions 

Service Commissions, payable to or in respect of the members or staff of the 

Commission, shall be charged on the Consolidated Fund of India or, as 
the case may be, the Consolidated Fund of the State. 

323. (l) It shall be the duty of the Union Commission to present 
Reports of Public annually to the President a report as to the work done 

Service Commissions, by the Commission and on receipt of such report the 

President shall cause a copy thereof together with a memorandum ex¬ 
plaining, as respects the cases, if any, where the advice of the Commis¬ 
sion was not accepted, the reasons for such non-acceptance to be laid 
before each House of Parliament. 

(2) It shall be the duty of a State Commission to present annually 
to the Governor or Rajpramukh of the State a report as to the work done 
by the Commission, and it shall be the duty of a Joint Commission to 
present annually to the Governor or Rajpramukh of each of the States the 
needs of which are served by the Joint Commission a report as to the 
work done by the Commission in relation to that State, and in either case 
the Governor or Rajpramukh, as the case may be, shall, on receipt of 
such report, cause a copy thereof together with a memorandum explaining, 
as respects the cases, if any, where the advice of the Commission was 
not accepted, the reasons for such non-acceptance to be laid before the 
Legislature of the State. 


PART XV 

ELECTIONS 

324. (1) The superintendence, direction and control of the prepara- 

Superintendence, direction t i on 0 f the electoral rolls for, and the conduct of, all 
and control of elections to be elections to Parliament and to the Legislature of 
vested in an Election Com- every State and of elections to the offices of President 

nus81on - and Vice-President held under this Constitution, 

including the appointment of election tribunals for the decision of doubts and 
disputes arising out of or in connection with elections to Parliament and to 
the Legislatures of States shall be vested in a Commission (referred to in this 
Constitution as the Election Commission). 

(2) The Election Commission shall consist of the Chief Election Com¬ 
missioner and such number of other Election Commissioners, if any, as the 
President may from time to time fix and the appointment of the Chief Election 
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Commissioner and other Election Commissioners shall, subject to the provi¬ 
sions oi any law made in that behalf by Parliament, be made by the President. 

(3) When any other Election Commissioner is so appointed the Chief 
Election Commissioner shall act as the Chairman of the Election Commission. 

(4) Before each general election to the House of the People and to the 
Legislative Assembly of each State, and before the first general election and 
thereafter before each biennial election to the Legislative Council of each 
State having such Council, the President may also appoint after consultation 
with the Election Commission such Regional Commissioners as he may 
consider necessary to assist the Election Commission in the performance of 
the functions conferred on the Commission by clause (l). 

(5) Subject to the provisions of any law made by Parliament, the 
conditions of service and tenure of office of the Election Commissioners and 
the Regional Commissioners shall be such as the President may by rule 
determine : 

Provided that the Chief Election Commissioner shall not be removed 
from his office except in like manner and on the like grounds as a Judge of 
the Supreme Court and the conditions of service of the Chief Election Com¬ 
missioner shall not be varied to his disadvantage after his appointment : 

Provided further that any other Election Commissioner or a Regional 
Commissioner shall not be removed from office except on the recommendation 
of the Chief Election Commissioner. 

(6) The President, or the Governor or Rajpramukh of a State, shall, 
when so requested by the Election Commission, make available to the Election 
Commission* or to a Regional Commissioner such staff as may be necessary 
for the discharge of the functions conferred on the Election Commission by 
clause (1). 

325. There shall be one general electoral roll for every territorial 
No person to be ineligible for constituency for election to either House of Parlia- 
inclusion in, or to claim to be in- ment or to the House or either House of the 
eluded in a special, electoral roll Legislature of a State and no person shall be 
on grounds of religion, race, caste ineligible for inclusion in any such roll or claim 
or sex. to be included in any special electoral roll for any 

such constituency on grounds only of religion, race, caste, sex or any of them. 

32G. The elections to the House of the People and to the Legislative 
Elections to the House of the Assembly of every State shall be on the basis of 
People and to the Legislative adult suffrage; that is to say, every person who is 
Assemblies of States to be on the a citizen of India and who is not less than twenty- 
basis of adult suffrage. one years of age on such date as may be fixed in 

that behalf by or under any law made by the appropriate Legislature and is 
not otherwise disqualified under this Constitution or any law made by the 
appropriate Legislature on the ground of non-residence, unsoundness of mind, 
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crime or corrupt or illegal practice, shall be entitled to be registered as a 
voter at any such election. 

327. Subject to the provisions of this Constitution, Parliament may 

Power of Parliament to make from time to time by law make provision with 
provision with respect to elections respect to all matters relating to, or, in connection 
to legislature. with, elections to either House of Parliament or 

to the House or either House of the Legislature of a State including the 
preparation of electoral rolls, the delimitation of constituencies and all other 
matters necessary for securing the due constitution of such House or Houses. 

328. Subject to the provisions of this Constitution and in so far as 

Power of Legislature of provision in that behalf is not made by Parliament, 

a State to make provision the Legislature of a State may from time to time by 
with respect to elections law make provision with respect to all matters relat- 
to such Legislature. ing to, or in connection with, the elections to the 

House or either House of the Legislature of the State including the pre¬ 
paration of electoral rolls and all other matters necessary for securing the 
due constitution of such House or Houses. 

Ear to interference by 329. Notwithstanding anything in this Constitu- 

courts in electoral matters, tion_ 

(a) the validity of any law relating to the delimitation of- consti¬ 
tuencies or the allotment of seats to such constituencies, made 
or purporting to be made under Article 327 or Article 328, 
shall not be called in question in any Court ; 

(fc) no election to either House of Parliament or to the House or 
either House of the Legislature of a State shall be called in 
question except by an election petition presented to such autho¬ 
rity and in such manner as may be provided for by or under 
any law made by the appropriate Legislature. 

PART XVI 

SPECIAL PROVISIONS RELATING TO 

CERTAIN CLASSES 

Reservation of seats for Sche- i \ o 

duled Castes and Scheduled Tribes (1) Seats shall be reserved in the 

in the House of the People. House of the People for— 

(a) the Scheduled Castes ; 

(i) the Scheduled Tribes except the Scheduled Tribes in the tribal 
areas of Assam ; and 

( c ) the Scheduled Tribes in the autonomous districts of Assam. 

(2) The number of seats reserved in any State for the Scheduled 
Castes or the Scheduled Tribes under clause (l) shall bear, as nearly as 
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may be, the same proportion to the total number of seats allotted to that 
State in the House of the People as the population of the Scheduled Castes 
in the State or of the Scheduled Tribes in the State or part of the State, 
as the case may be, in respect of which seats are so reserved, bears to 
the total population of the State. 

331. Notwithstanding anything in Article 81, the President may. 
Representation of if he is or opinion that the Anglo-Indian community is not 

the Anglo-Indian adequately represented in the House of the People, nomi- 
community in the nate not more than two members of that community to 
House of the People, the House of the People. 

332. (l) Seats shall be reserved for the Scheduled Castes and the 
Reservation of seats for Sche. Scheduled Tribes, except the Scheduled Tribes in 

duled Castes and Scheduled the tribal areas of Assam, in the Legislative 
Tribes in the Legislative As. Assembly of every State specified in Part A or 
sembiies of the States. Part B of the First Schedule. 

(2) Seats shall be reserved also for the autonomous districts in the 
Legislative Assembly of the State of Assam. 

(3) The number of seats reserved for the Scheduled Castes or the 
Scheduled Tribes in the Legislative Assembly of any State under clause (l) 
shall bear, as nearly as may be, the same proportion to the total number 
of seats in the Assembly as the population of the Scheduled Castes in the 
State or of the Scheduled Tribes in the State or part of the State, as the 
case may be, in respect of which seats are so reserved, bears to the total 
population of the State. 

(4) The number of seats reserved for an autonomous district in the 
Legislative Assembly of the State of Assam shall bear to the total number 
of seats in that Assembly a proportion not less than the population of the 
district bears to the total population of the State. 

(5) The constituencies for the seats reserved for any autonomous 
district of Assam shall not comprise any area outside that district except 
in the case of the constituency comprising the cantonment and munici¬ 
pality of Shillong. 

(6) No person who is not a member of a Scheduled Tribe of any auto¬ 
nomous district of the State of Assam shall be eligible for election to the 
Legislative Assembly of the State from any constituency of that district 
except from the constituency comprising the cantonment and municipality 
of Shillong. 

Notwithstanding anything in Article 170, the Governor or 
Representation of the Rajpramukh of a State may, if he is of opinion that the 
Anglo-Indian community Anglo-Indian community needs representation in the 
in the Legislative Assem- Legislative Assembly of the State and is not adequately 
blies of the States. represented therein, nominate such number of members 

of the community to the Assembly as he considers appropriate. 
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Reservation of seats and 
•special representation to 
ficease after ten years. 


334. Notwithstanding anything in the foregoing 

provisions of this Part, the provisions of this Cons- 
titution relating to_ 


(a) the reservation of seats for the Scheduled Castes and the 

Scheduled Tribes in the House of the People and in the 
Legislative Assemblies of the States ; and 

(b) the representation of the Ango-Indian community in the House 

of the People and in the Legislative Assemblies of the States 
by nomination, 

shall cease to have effect on the expiration of a period of ten years from 
the commencement of this Constitution : 


Provided that nothing in this article shall affect any representation in 
the House of the People or in the Legislative Assembly of a State until the 
dissolution of the then existing House or Assembly, as the case may be. 



, The claims of the members of the Scheduled Castes and the 
Claims of Scheduled Castes Scheduled Tribes shall be taken into consideration 
»nd Scheduled Tribes to services consistently with the maintenance of efficiency 

* nd p0Bt3 ' of administration, in the making of appointments 

to services and posts in connection with the affairs of the Union or of 
a State. 


336. (1) During-the first two years after the commencement of 

Special provision for Anglo- this Constitution, appointments of members of the 
Indian community in certain Anglo-Indian community to posts in the railway 

80rvic ° 3 - customs, postal and telegraph services of the Union 

shall be made on the same basis as immediately before the fifteenth dav 
of August, 1947. 

During every succeeding period of two years, the number of posts 
reserved for the members of the said community in the said services shall 
as nearly as possible, be less by ten per cent than the numbers so reserved 
during the immediately preceding period of two years : 

Provided that at the end of ten years from the commencement of this 
Constitution all such reservations shall cease. 


(2) Nothing in clause (1) shall bar the appointment of members of 

the Anglo-Indian community to posts other than, or in addition to those 

reserved for the community under that clause if such members are found 

qualified for appointment on merit as compared with the members of other 
communities. 


R . f 37 * , ing the rSt three financial y ears after the commecement 

Specuil prov.s .00 w ,th respect o{ this Constitution, the same grants, if any, shall 

£ eduomona! grunts for the be made by ^ Union ^ fay ^ ““ 

WfU of Anglo-Indian commu- in Part A or p art B of the p irst Schedule ^ r 

y * benefit of the Anglo-Indian community in respect 


l.Ind.Con. IX. 
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of education as were made in the financial year ending on the thirty-first 
day of March, 1948. 

During every succeeding period of three years the grants may be less by 
ten per cent than those for the immediately preceding period of three years : 

Provided that at the end of ten years from the commencement of this 
Constitution such grants, to the extent to which they are a special concession 
to the Anglo-Indian community, shall cease : 

Provided further that no educational institution shall be entitled to 
receive any grant under this article unless at least forty per cent of the 
annual admissions therein are made available to members of communities 
other than the Anglo-Indian community. 

338 . (l) There shall be a Special Officer for the Scheduled Castes 
Special Officer for Scheduled and Scheduled Tribes to be appointed by the 
Castes, Scheduled Tribes, etc. President. 

(2) It shall be the duty of the Special Officer to investigate all matters 
relating to the safeguards provided for the Scheduled Castes and Scheduled 
Tribes under this Constitution and report to the President upon the working 
of those safeguards at such intervals as the President may direct, and the 
President shall cause all such reports to be laid before each House of 

Parliament. 

(3) In this article, references to the Scheduled Castes and Scheduled 
Tribes shall be construed as including references to such other backward 
classes as the President may, on receipt of the report of a Commission, 
appointed under clause (l) of Article 340, by order specify and also to the 
Anglo-Indian community. 

330. (l) The President may at any time and shall, at the expira- 
Control of the Union over the tion of ten years from the commencement of this 
administration of Scheduled Constitution by order appoint a Commission ter 
Areas and the welfare of Sche- report on the administration of the Scheduled 
duled Tribes. Areas and the welfare of the Scheduled Tribes in 

the States specified in Part A and Part B of the First Schedule. 

The order may define the composition, powers and procedure of the 
Commission and may contain such incidental or ancillary provisions as the 
President may consider necessary or desirable. 

(2) The executive power of the Union shall extend to the giving of 
directions to any such State as to the drawing up and execution of schemes 
specified in the direction to be essential for the welfare of the Scheduled 

Tribes in the State. 

340* (l) The President may by order appoint a Commission con- 
Appointment of a Commis- sisting of such persons as he thinks fit to investi- 
sion to investigate the condi- gate the conditions of socially and educationally 
tions of backward classes. backward classes within the territory of India and 
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the difficulties under which they labour and to make recommendations as 
to the steps that should be taken by the Union or any State to remove such 
difficulties and to improve their condition and as to the grants that should 
be made for the purpose by the Union or any State and the conditions 
subject to which such grants should be made, and the order appointing such 
Commission shall define the procedure to be followed by the Commission. 

(2) A Commission so appointed shall investigate the matters referred 
to them and present to the President a report setting out the facts as found 
by them and making such recommendations as they think proper. 

(3) The President shall cause a copy *of the report so presented 
together with a memorandum explaining the action taken thereon to be laid 
before each House of Parliament. 


341. (1) The President may with respect to any State, and where 
Scheduled Castes, it is a State specified in Part A or Part B of the First 

Schedule, after consultation with the Governor or Rajpramukh thereof, by 
public notification, specify the castes, races or tribes or parts of or groups 
within castes, races or tribes which shall for the purposes of this Con¬ 
stitution be deemed to be Scheduled Castes in relation to that State. 

(2) Parliament may by law include in or exclude from the list of 
Scheduled Castes specified in a notification issued under clause (1) any 
caste, race or tribe or part of or group within any caste, race or tribe, but 
save as aforesaid a notification issued under the said clause shall not be 
varied by any subsequent notification. 

342. (1) The President may with respect to any State, and where 
Scheduled Tribes, it is a State specified in Part A or Part B of the First 

Schedule, after consultation with the Governor or Rajpramukh thereof, by 
public notification, specify the tribes or tribal communities or parts of or 
groups within tribes or tribal communities which shall for the purposes of 
this Constitution be deemed to be Scheduled Tribes in relation to that State. 

(2) Parliament may by law include in or exclude from the list of 
Scheduled Tribes specified in a notification issued under clause (l) any tribe 
or tribal community or part of or group within any tribe or tribal commu¬ 
nity, but save as aforesaid a notification issued under the said clause shall 
not be varied by any subsequent notification. 

PART XVII 


OFFICIAL LANGUAGE 
Chapter I _ Language of the Union 

343. (1) The official language of the Union shall 
be Hindi in Devanagari script. 

tt • ° f numerals to be used for the official purposes of the 

Union shall be the international form of Indian numerals. 


Official language 
of the Union. 
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(2) Notwithstanding anything in clause (l), for a period of fifteen 
years from the commencement of this Constitution, the English language 
shall continue to be used for all the official purposes of the Union for which 
it was being used immediately before such commencement: 

Provided that the President may, during the said period, by order 
authorise the use of the Hindi language in addition to the English language 
and of the Devanagari form of numerals in addition to the international 
form of Indian numerals for any of the official purposes of the Union. 

(3) Notwithstanding anything in this article, Parliament may by law 
provide for the use, after the said period of fifteen years, of— 

(a) the English language, or 

(b) the Devanagari form of numerals, 

for such purposes as may be specified in the law. 

344* (l) The President shall, at the expiration of five years from 
Commission and Com- the commencement of this Constitution and thereafter 
mittee of Parliament on a t the expiration of ten years from such commence- 
official language. ment, by order constitute a Commission which shall 

consist of a Chairman and such other members representing the different 
languages specified in the Eighth Schedule as the President may appoint, 
and the order shall define the procedure to be followed by the Commission. 

(2) It shall be the duty of the Commission to make recommendations 
to the President as to— 

(a) the progressive use of the Hindi language for the official purposes 

of the Union; 

( b ) restrictions on the use of the English language for all or any 

of the official purposes of the Union; 

(c) the language to be used for all or any of the purposes mentioned 

in Article 348; 

(d) the form of numerals to be used for any one or more specified 

purposes of the Union; 

(e) any other matter referred to the Commission by the President 
as regards the official language of the Union and the language 
for communication between the Union and a State or between 
one State and another and their use. 

(3) In making their recommendations under clause (2), the Commis¬ 
sion shall have due regard to the industrial, cultural and scientific advance¬ 
ment of India, and the just claims and the interests of persons belonging 
to the non-Hindi speaking areas in regard to the public services. 

(4) There shall be constituted a Committee consisting of thirty 
members, of whom twenty shall be members of the House of the People 
and ten shall be members of the Council of States to be elected respectively 
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by the members of the House of the People and the members of the Council 
of States in accordance with the system of proportional representation by 
means of the single transferable vote. 

(5) It shall be the duty of the Committee to examine the recom¬ 
mendations of the Commission constituted under clause (l) and to report 
to the President their opinion thereon. 

(6) Notwithstanding anything in Article 348, the President may, after 
consideration of the report referred to in clause (5), issue directions in 
accordance with the whole or any part of that report. 

Chapter II. — Regional Languages 


345. Subject to the provisions of Articles 34G and 347, the Legisla- 
Oflficial language or ture of a State may by law adopt any one or more of the 
languages of a Slate, languages in use in the State or Hindi as the language or 
languages to be used for all or any of the official purposes of that State : 

Provided that, until the Legislature of the State otherwise provides by 
law, the English language shall continue to be used for those official 
purposes within the State for which it was being used immediately tefore 
the commencement of this Constitution. 


Official language for com¬ 
munication between one State 
and another or between a 
State and the Union. 

State and the Union : 


348. The language for the time being 
authorised for use in the Union for official purposes 
shall be the official language for communication 
between one State and another State and between a 


Provided that if two or more States agree that the Hindi language 
should be the official language for communication between such States, that 
language may be used for such communication. 



, On a demand being made in that behalf, the President may, if 
Special provision relat- he j s satisfied that a substantial proportion of the 
ing to language spoken population of a State desire the use of any language 
by a section of the popu- spoken by them to be recognised by that State, direct 
lation Of a State. that such language shall also be officially recognised 

throughout that State or any part thereof for such purpose as he may specify. 


Chapter III. _ Language of the Supreme Court, 

High Courts, etc. 


Language to he used in the 
Supreme Court and in the High 
Courts and for Acts, Bills, etc. 


348. (1) Notwithstanding anything in the 
foregoing provisions of this Part, until Parliament 
by law otherwise provides_ 


(a) all proceedings in the Supreme Court and in every High Court, 

(b) the authoritative texts— 


(0 of all Bills to be introduced or amendments thereto to be moved 
in either House of Parliament or in the House or either House 
of the Legislature of a State, 
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0*0 of all Acts passed by Parliament or the Legislature of a State 
and of all Ordinances promulgated by the President or the 
Governor or Rajpramukh of a State, and 

(Hi) of all orders, rules, regulations and bye-laws issued under this 
Constitution or under any law made by Parliament or the 
Legislature of a State, 

shall be in the English language. 

(2) Notwithstanding anything in sub-clause (a) of clause (l), the 
Governor or Rajpramukh of a State may, with the previous consent of the 
President, authorise the use of the Hindi language, or any other language 
used for any official purposes of the State, in proceedings in the High Court 
having its principal seat in that State : 


Provided that nothing in this clause shall apply to any judgment, 
decree or order passed or made by such High Court. 

(3) Notwithstanding anything in sub-clause (b) of clause (l), where 
the Legislature of a State has prescribed any language other than the English 
language for use in Bills introduced in, or Acts passed by, the Legislature of 
the State or in Ordinances promulgated by the Governor or Rajpramukh of 
the State or in any order, rule, regulation or bye-law referred to in para¬ 
graph (iii) of that sub-clause, a translation of the same in the English 
language published under the authority of the Governor or Rajpramukh of 
the State in the Official Gazette of that State shall be deemed to be the 
authoritative text thereof in the English language under this article. 


34During the period of fifteen years from the commencement of 
Special procedure for enact, this Constitution, no Bill or amendment making 
ment of certain laws relating provision for the language to be used for any of the 
to language. purposes mentioned in clause (1) of Article 348 shall 

be introduced or moved in either House of Parliament without the previous 
sanction of the President, and the President shall not give his sanction to the 
introduction of any such Bill or the moving of any such amendment except 
after he has taken into consideration the recommendations of the Commis¬ 
sion constituted under clause (1) of Article 344 and the report of the Com¬ 
mittee constituted under clause (4) of that article. 


Chapter IV. — Special Directives 

350. Every person shall be entitled to submit a representation for 
Language to be used in the redress of any grievance to ans\ officer or authority 

representations for redress Q f the Union or a State in any of the languages used in 
of grievances. the Union or in the State, as the case may be. 

351. It shall be the duty of the Union to promote the spread of the 
Directive for development Hindi language, to develop it so that it may serve as 

of the Hindi Language. a medium of expression for all the elements of the 
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composite culture of India and to secure its enrichment by assimilating 
without interfering with its genius, the forms, style and expressions used 
in Hindustani and in the other languages of India specified in the Eighth 
Schedule, and by drawing, wherever necessary or desirable, for its voca¬ 
bulary, primarily on Sanskrit and secondarily on other languages. 

PART XVIII 

EMERGENCY PROVISIONS 

352. (l) If the‘President is satisfied that a grave emergency exists 
Proclamation of whereby the security of India or of any part of the territory 
Emergency. thereof is threatened, whether by war or external aggression 

or internal disturbance, he may, by Proclamation, make a declaration to 
that effect. 

(2) A Proclamation issued under clause (l) — 

(a) may be revoked by a subsequent Proclamation; 

(fc) shall be laid before each House of Parliament; 

(c) shall cease to operate at the expiration of two months unless 
before the expiration of that period it has been approved by 
resolutions of both Houses of Parliament : 

Provided that if any such Proclamation is issued at a time when the 
House of the People has been dissolved or the dissolution of the House of 
the People takes place during the period of two months referred to in sub¬ 
clause (c), and if a resolution approving the Proclamation has been passed 
by the Council of States, but no resolution with respect to such Proclamation 
has been passed by the House of the People before the expiration of that 
period, the Proclamation shall cease to operate at the expiration of thirty 
days from the date on which the House of the People first sits after its 
reconstitution unless before the expiration of the said period of thirty days 
a resolution approving the Proclamation has been also passed by the House 
of the People. 

(3) A Proclamation of Emergency declaring that the security of India 
or of any part of the territory thereof is threatened by war or by external 
aggression or by internal disturbance may be made before the actual occur¬ 
rence of war or of any such aggression or disturbance if the President is 
satisfied that there is imminent danger thereof. 

Effect of Proclamation 353. While a Proclamation of Emergency is in 

of Emergency. operation, then — 

(a) notwithstanding anything in this Constitution, the executive 
power of the Union shall extend to the giving of directions to 
any State as to the manner in which the executive power thereof 
is to be exercised; 
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(6) the power of Parliament to make laws with respect to any* 
matter shall include power to make laws conferring powers- 
and imposing duties, or authorising the conferring of powers,, 
and the imposition of duties, upon the Union or officers and: 
authorities of the Union as respects that matter, notwith¬ 
standing that it is one which is not enumerated in the Union. 
List. 

354. (l) The President may, while a Proclamation of Emergency 
Application of provisions is in operation, by order direct that all or any of 
relating to distribution of the provisions of Articles 268 to 279 shall for such, 
revenues while a Proclama- period, not extending in any case beyond the expiration. 
tion of Emergency is in of the financial year in which such Proclamation 
operation. ceases to operate, as may be specified in the order,, 

have effect subject to such exceptions or modifications as he thinks fit. 

(2) Every order made under clause (l) shall as soon as may be after 
it is made, be laid before each House of Parliament. 

355* It shall be the duty of the Union to protect every State 

Duty of the Union to protect against external aggression and internal disturb- 
States against external aggres- ance and to ensure that the government of every 
sion and internal disturbance. State is carried on in accordance with the provi¬ 
sions of this Constitution. 

356. (l) If ,the President, on receipt of a report from the Governor 
Provisions iu case of or Rajpramukh of a State or otherwise, is satisfied that 
failure of constitutional a situation has arisen in which the government of the 
machinery m States. State cannot be carried on in accordance with the provi-* 
sions of this Constitution, the President may by Proclamation— 

(a) assume to himself all or any of the functions of the Government. 

of the State and all or any of the powers vested in or exercisable 
by the Governor or Rajpramukh, as the case may be, or any 
body or authority in the State other than the Legislature of the 
State; 

(b) declare that the powers of the Legislature of the State shall be 

exercisable by or under the authority of Parliament; ’ 

(c) make such incidental and consequential provisions as appear to 

the President to be necessary or desirable for giving effect to the 
objects of the Proclamation, including provisions for suspending 
in whole or in part the operation of any provisions of this Con¬ 
stitution relating to any body or authority in the State : 

Provided that nothing in this clause shall authorise the President to 
assume to himself any of the powers vested in or exercisable by a High Court, 
or to suspend in whole or in part the operation of any provision of this 
Constitution relating to High Courts. 
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(2) Any such Proclamation may be revoked or varied by a subsequent 
Proclamation. 

(3) Every Proclamation under this article shall be laid before each 
House of Parliament and shall, except where it is a Proclamation revoking a 
previous Proclamation, cease to operate at the expiration of two months 
unless before the expiration of that period it has been approved by resolutions 
of both Houses of Parliament : 

Provided that if any such Proclamation (not being a Proclamation 
revoking a previous Proclamation) is issued at a time when the House of the 
People is dissolved or the dissolution of the House of the People takes place 
during the period of two months referred to in this clause, and if a resolution 
approving the Proclamation has been passed by the Council of States, but no 
resolution with respect to such Proclamation has been passed by the House 
of the People before the expiration of that period, the Proclamation shall cease 
to operate at the expiration of thirty days from the date on which the House 
of the People first sits after its reconstitution unless before the expiration of 
the said period of thirty days a resolution approving the Proclamation has 
been also passed by the House of the People. 


(4) A Proclamation so approved shall, unless revoked, cease to operate 
on the expiration of a period of six months from the date of the passing of the 
second of the resolutions approving the Proclamation under clause (3) : 

Provided that if and so often as a resolution approving the continuance 
in force of such a Proclamation is passed by both Houses of Parliament, the 
Proclamation shall, unless revoked, continue in force for a further period of 
six months from the date on which under this clause it would otherwise have 
ceased to operate, but no such Proclamation shall in any case remain in force 
for more than three years : 

Provided further that if the dissolution of the House of the People takes 
place during any such period of six months and a resolution approving the 
continuance in force of such Proclamation has been passed by the Council of 
States, but no resolution with respect to the continuance in force of such 
Proclamation has been passed by the House of the People during the said 
period, the Proclamation shall cease to operate at the expiration of thirty days 
from the date on which the House of the People first sits after its reconstitu¬ 
tion unless before the expiration of the said period of thirty days a resolution 

approving the continuance in force of the Proclamation has been also passed 
by the House of the People. 


Exercise oi legislative powers 35T. (l) Where by a Proclamation issued 

under Proclamation issued under under clause (l) of Article 356, it has been declared 

rtleIe 356 - that the powers of the Legislature of the State 

shall be exercisable by or under the authority of Parliament, it shall be 
competent — 

(a) for Parliament to confer on the President the power of the Legis¬ 
lature of the State to make laws, and to authorise the President 
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to delegate, subject to such conditions as he may think fit to 
impose, the power so conferred to any other authority to be 
specified by him in that behalf; 

(&) for Parliament, or for the President or other authority in whom 
such power to make laws is vested under sub-clause (a), to make 
laws conferring powers and imposing duties, or authorising the 
conferring of powers and the imposition of duties, upon the Union 
or officers and authorities thereof; 

(c) for the President to authorise when the House of the People is not 
in session expenditure from the Consolidated Fund of the State 
pending the sanction of such expenditure by Parliament. 

(2) Any law made in exercise of the power of the Legislature of the 
State by Parliament or the President or other authority referred to in sub¬ 
clause (a) of clause (l) which Parliament or the President or such other 
authority would not, but for the issue of a Proclamation under Article 356, 
have been competent to make shall, to the extent of the incompetency, cease 
to have effect on the expiration of a period of one year after the Proclamation 
has ceased to operate except as respects things done or omitted to be done 
before the expiration of the said period, unless the provisions which shall 
so cease to have effect are sooner repealed or re-enacted with or without 
modification by Act of the appropriate Legislature. 

358. While a Proclamation of Emergency is in operation, nothing 
Suspension of provi- in Article 19 shall restrict the power of the State as 
sions of Article 19 during defined in Part III to make any law or to take any 
emergencies. executive action which the State would but for the 

provisions contained in that Part be competent to make or to take, but 
any law so made shall, to the extent of the incompetency, cease to have 
effect as soon as the Proclamation ceases to operate, except as respects 
things done or omitted to be done before the law so ceases to have effect. 

358. (l) Where a Proclamation of Emergency is in operation, the 
Suspension of the en- President may by order declare that the right to move 

forcement of the rights any Court for the enforcement of such of the rights 

conferred by Part III conferred by Part III as may be mentioned in the 

during emergencies. order and all proceedings pending in any Court for the 

enforcement of the rights so mentioned shall remain suspended for the 
period during which the Proclamation is in force or for such shorter period 
as may be specified in the order. 

(2) An order made as aforesaid may extend to the whole or any 
part of the territory of India. 

(3) Every order made under clause (l) shall, as soon as may be after 
it is made, be laid before each House of Parliament. 
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360. (l) If the President is satisfied that a situation has arisen 
Provisions as to whereby the financial stability or credit of India or of 
financial emergency. any part of the territory thereof is threatened, he may by 

a Proclamation make a declaration to that effect. 

(2) The provisions of clause (2) of Article 352 shall apply in relation 
to a Proclamation issued under this article as they apply in relation to a 
Proclamation of Emergency issued under Article 352. 

(3) During the period any such Proclamation as is mentioned in 
clause (l) is in operation, the executive authority of the Union shall extend 
to the giving of directions to any State to observe such canons of financial 
propriety as may be specified in the directions, and to the giving of such 
other directions as the President may deem necessary and adequate for 
the purpose. 

(4) Notwithstanding anything in this Constitution — 

(a) any such direction may include — 

(i) a provision requiring the reduction of salaries and allowances 

of all or any class of persons serving in connection with 
the affairs of a State ; 

(ii) a provision requiring all Money Bills or other Bills to which 

the provisions of Article 207 apply to be reserved for the 
consideration of the President after they are passed by the 
Legislature of the State ; 

(fc) it shall be competent for the President during the period any 
Proclamation issued under this article is in operation to issue 
directions for the reduction of salaries and allowances of all 
or any class of persons serving in connection with the affairs 
of the Union including the Judges of the Supreme Court and 
the High Courts. 

PART XIX 

MISCELLANEOUS 

361. (1) The President, or the Governor or Rajpramukh of a State, 
Protection of Presi- shall not be answerable to any Court for the exercise 
dent and Governors and and performance of the powers and duties of his office 
Rajpramukhs. or for any act done or purporting to be done by him 

in the exercise and performance of those powers and duties : 

Provided that the conduct of the President may be brought under 
review by any court, tribunal or body appointed or designated by either 
House of Parliament for the investigation of a charge under Article 61 : 

Provided further that nothing in this clause shall be construed as 
restricting the right of any person to bring appropriate proceedings against 
the Government of India or the Government of a State. 



oxl Constitution of India, Arts. 361 to 363 

(2) No criminal proceedings whatsoever shall be instituted or con¬ 
tinued against the President, or the Governor or Rajpramukh of a State, 
in any court during his term of office. 

(3) No process for the arrest or imprisonment of the President, or 
the Governor or Rajpramukh of a State, shall issue from any court during 
his term of office. 

(4) No civil proceedings in which relief is claimed against the Presi¬ 
dent, or the Governor or Rajpramukh of a State, shall be instituted during 
his term of office in any court in respect of any act done or purporting 
to be done by him in his personal capacity, whether before or after he 
entered upon his office as President, or as Governor or Rajpramukh of 
such State, until the expiration of two months next after notice in writing 
has been delivered to the President or the Governor or the Rajpramukh, 
as the case may be, or left at his office stating the nature of the pro¬ 
ceedings, the cause of action therefor, the name, description and place of 
residence of the party by whom such proceedings are to be instituted and 
the relief which he claims. 

332. In the exercise of the power of Parliament or of the Legis- 
Rights and privileges lature of a State to make laws or in the exercise of 
of Rulers of Indian the executive power of the Union or of a State, due 
States. regard shall be had to the guarantee or assurance given 

under any such covenant or agreement as is referred to in clause (l) of 
Article 291 with respect to the personal rights, privileges and dignities of 
the Ruler of an Indian State. 

363* (l) Notwithstanding anything in this Constitution but subject 
Bar to interference by to the provisions of Article 143, neither the Supreme 
courts in disputes arising Court nor any other court shall have jurisdiction in 
out of certain treaties, any dispute arising out of any provision of a treaty, 
agreements, etc. argeement, covenant, engagement, sanad or other 

similar instrument which was entered into or executed before the com¬ 
mencement of this Constitution by any Ruler of an Indian State and to 
which the Government of the Dominion of India or any of its predecessor 
Governments was a party and which has or has been continued in opera¬ 
tion after such commencement, or in any dispute in respect of any right 
accruing under or any liability or obligation arising out of any of the provi¬ 
sions of this Constitution relating to any such treaty, agreement, covenant, 
engagement, sanad or other similar instrument. 

(2) In this article— 

(a) “Indian State” means any territory recognised before the com¬ 

mencement of this Constitution by His Majesty or the Govern¬ 
ment of the Dominion of India as being such a State ; and 

(b) “Ruler” includes the Prince, Chief or other person recognised 
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before such commencement by His Majesty or the Govern¬ 
ment of the Dominion of India as the Ruler of any Indian State. 


384, (l) Notwithstanding anything in this Constitution, the Presi- 
Spccial provisions as to dent may by public notification direct that as from 
major ports and aerodromes, such date as may be specified in the notification 

(a) any law made by Parliament or by the Legislature of a State 
shall not apply to any major port or aerodrome or shall apply 
thereto subject to such exceptions or modifications as may be 
specified in the notification, or 

(i) any existing law shall cease to have effect in any major port 
or aerodrome except as respects things done or omitted to be 
done before the said date, or shall in its application to such 
port or aerodrome have effect subject to such exceptions or 
modifications as may be specified in the notification. 


(2) In this article— 

(a) “major port” means a port declared to be a major port by or 

under any law made by Parliament or any existing law and 

includes all areas for the time being included within the limits 
of such port ; 

(fc) “aerodrome” means aerodrome as defined for the purposes of 
the enactments relating to airways, aircraft and air navigation. 



, Where any State has failed to comply with, or to give effect 
Effect of failure to comply t o, any directions given in the exercise of the execu- 
w.th, or to give effect to, tive power of the Union under any of the provisions 
directions given by the G f this Constitution, it shall be lawful for the Presi- 

Unl0D ' - dent to hold that a situation has arisen in which the 

government of the State cannot be carried on in accordance with the pro¬ 
visions of this Constitution. 


366. In this Constitution, unless the context otherwise requires 
Definitions, the following expressions have the meanings hereby respec¬ 
tively assigned to them, that is to say_ 


( 1 ) 

( 2 ) 


agricultural income” means agricultural income as defined for the 
purposes of the enactments relating to Indian income-tax ; 

“an Anglo-Indian” means a person whose father or any of whose 
other male progenitors in the male line is or was of European 
descent but who is domiciled within the territory of India and 
is or was born within such territory of parents habitually resi¬ 
dent therein and not established there for temporary purposes 
only ; 


( 3 ) article means an article of this Constitution ; 

( 4 ) “borrow” includes the raising of money by the grant of annui 
ties, and “loan” shall be construed accordingly ; 
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(5) “clause” means a clause of the article in which the expression, 
occurs ; 

(6) “corporation tax” means any tax on income, so far as that tax 
is payable by companies and is a tax in the case of which the 
following conditions are fulfilled :— 

(a) that it is not chargeable in respect of agricultural income ; 

(fc) that no deduction in respect of the tax paid by companies is, 
by any enactments which may apply to the tax, authorised to 
be made from dividends payable by the companies to indivi¬ 
duals ; 

(c) that no provision exists for taking the tax so paid into ac¬ 
count in computing for the purposes of Indian income-tax the 
total income of individuals receiving such dividends, or in com¬ 
puting the Indian income-tax payable by, or refundable to, such 
individuals ; 

(7) “corresponding Province”, “corresponding Indian State” or “cor¬ 

responding State” means in cases of doubt such Province, Indian 
State or State as may be determined by the President to be the 
corresponding Province, the corresponding Indian State or the 
corresponding State, as the case may be, for the particular pur¬ 
pose in question ; 

(8) “debt” includes any liability in respect of any obligation to repay 

capital sums by way of annuities and any liability under any 
guarantee, and “debt charges” shall be construed accordingly; 

(9) “ estate duty” means a duty to be assessed on or by reference to 

the principal value, ascertained in accordance with such rules as 
may be prescribed by or under laws made by Parliament or the 
Legislature of a State relating to the duty, of all property passing 
upon death or deemed, under the provisions of the said laws, so- 
to pass; 

(10) “ existing law” means any law, Ordinance, order, bye-law, rule or 
regulation passed or made before the commencement of this 
Constitution by any Legislature, authority or person having 
power to make such a law, Ordinance, order, bye-law, rule or 
regulation ; 

(11) “Federal Court” means the Federal Court constituted under the 

Government of India Act, 1935 ; 

(12) “goods” includes all materials, commodities, and articles ; 

(13) “guarantee” includes any obligation undertaken before the com¬ 

mencement of this Constitution to make payments in the event 
of the profits of an undertaking falling short of a specified 
amount; 
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( 14 ) “High Court” means any court which is deemed for the pur¬ 
poses of this Constitution to be a High Court for any State and 
includes — 

(a) any Court in the territory of India constituted or reconstituted 
under this Constitution as a High Court, and 

(i) any other Court in the territory of India which may be declared 
by Parliament by law to be a High Court for all or any of the 
purposes of this Constitution ; 

(15) “Indian State” means any territory which the Government of the 

Dominion of India recognised as such a State ; 

(16) “Part” means a Part of this Constitution ; 

(17) “pension” means a pension, whether contributory or not, of any 
kind whatsoever payable to or in respect of any person, and 
includes retired pay so payable, a gratuity so payable and any 
sum or sums so payable by way of the return, with or without 
interest thereon or any other addition thereto, of subscriptions 
to a provident fund ; 

(18) “Proclamation of Emergency” means a Proclamation issued under 
clause (1) of Article 352 ; 

(19) “public notification” means a notification in the Gazette of India, 

or, as the case may be, the Official Gazette of a State ; 

(20) “railway” does not include_ 

(a) a tramway wholly within a municipal area, or 

(b) any other line of communication wholly situate in one State 

and declared by Parliament by law not to be a railway ; 

(21) “Rajpramukh’ * means— 

(a) in relation to the State of Hyderabad, the person who for the 

time being is recognised by the President as the Nizam of 
Hyderabad ; 

(&) in relation to the State of Jammu and Kashmir or the State of 
Mysore, the person who for the time being is recognised by 
the President as the Maharaja of that State ; and 

(c) in relation to any other State specified in Part B of the First 

Schedule, the person who for the time being is recognised 
by the President as the Rajpramukh of that State, 
and includes in relation to any of the said States any person for the time 
being recognised by the President as competent to exercise the powers of the 
Rajpramukh in relation to that State ; 

(22) “Ruler” in relation to an Indian State means the Prince, Chief 
or other person by whom any such covenant or agreement as is 
referred to in clause (l) of Article 291 was entered into and who 
for the time being is recognised by the President as the Ruler of 
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the State, and includes any person who for the time being is 
recognised by the President as the successor of such Ruler; 

(23) “Schedule” means a Schedule to this Constitution; 

(24) Scheduled Castes” means such castes, races or tribes or parts 

of or groups within such castes, races or tribes as are deemed 

under Article 341 to be Scheduled Castes for the purposes of this 
Constitution; 

(25) Scheduled Tribes” means such tribes or tribal communities or 
parts of or groups within such tribes or tribal communities as 
are deemed under Article 342 to be Scheduled Tribes for the 
purposes of this Constitution; 

(26) “securities” includes stock; 

(27) “sub-clause” means a sub-clause of the clause in which the 
expression occurs; 

(28) taxation” includes the imposition of any tax or impost, whether 

general or local or special, and “tax” shall be construed accord¬ 
ingly; 

(29) “tax on income” includes a tax in the nature of an excess profits 
tax; 

(30) “Uparajpramukh” in relation to any State specified in Part B of 
the First Schedule means the person who for the time being is 
recognised by the President as the Uparajpramukh of that State. 

36V. (l) Unless the context otherwise requires, the General Clauses 
Interpretation. Act, 1897, shall, subject to any adaptations and modifications 
that may be made therein under Article 372, apply for the interpretation 
of this Constitution as it applies for the interpretation of an Act of the 
Legislature of the Dominion of India. 

(2) Any reference in this Constitution to Acts or laws of, or made 
by, Parliament, or to Acts or laws of, or made by, the Legislature of a 
State specified in Part A or Part B of the First Schedule, shall be construed 
as including a reference to an Ordinance made by the President or, to an 
Ordinance made by a Governor or Rajpramukh, as the case may be. 

(3) For the purposes of this Constitution “foreign State” means any 
State other than India: 

Provided that, subject to the provisions of any law made by Parlia¬ 
ment, the President may by order declare any State not to be a foreign 
State for such purposes as may be specified in the order. 

PART XX 

AMENDMENT OF THE CONSTITUTION 

368* An amendment of this Constitution may be initiated only by 

Procedure for amend- the introduction of a Bill for the purpose in either 
ment of the Constitution. House of Parliament, and when the Bill is passed in 
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each House by a majority of the total membership of that House and by 
a majority of not less than two-thirds of the members of that House present 
and voting, it shall be presented to the President for his assent and upon 
such assent being given to the Bill, the Constitution shall stand amended 
in accordance with the terms of the Bill: 

Provided that if such amendment seeks to make any change in_ 

(a) Article 54, Article 55, Article 73, Article 162 or Article 241, or 

(fc) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of 
Part XI, or 

(c) any of the Lists in the Seventh Schedule, or 

(d) the representation of States in Parliament, or 

(e) the provisions of this article, 

the amendment shall also require to be ratified by the Legislatures of not 
less than one-half of the States specified in Parts A and B of the First 
Schedule by resolutions to that effect passed by those Legislatures before 
the Bill making provision for such amendment is presented to the President 
for assent. 


PART XXI 


TEMPORARY AND TRANSITIONAL PROVISIONS 



Notwithstanding anything in this Constitution, Parliament 
Temporary power to Parliament shall, during a period of five years from the 

commencement of this Constitution, have power 
to make laws with respect to the following 
matters as if they were enumerated in the 
Concurrent List, namely :— 


to make laws with respect to cer¬ 
tain matters in the State List as 

i! they were matters in the Con¬ 
current List. 


(a) trade and commerce within a State in, and the production, 
supply and distribution of, cotton and woollen textiles, raw 
cotton (including ginned cotton and unginned cotton or kacas), 
cotton seed, paper (including newsprint), foodstuffs (including 
edible oilseeds and oil), cattle fodder (including oil-cakes and 
other concentrates), coal (including coke and derivatives of 
coal), iron, steel and mica; 


(fc) offences against laws with respect to any of the matters men¬ 
tioned in clause (a), jurisdiction and powers of all courts except 
the Supreme Court with respect to any of those matters, and 
fees in respect of any of those matters but not including fees 
taken in any court; 

but any law made by Parliament, which Parliament would not but for the 
provisions of this article have been competent to make, shall, to the extent 
of the incompetency, cease to have effect on the expiration of the said 
L.Ind.Con. X. 



cxlvi 


Constitution of India, Arts. 369 and 370 


period, except as respects things done or omitted to be done before the 
expiration thereof. 

Temporary provisions with respect 3TO. (l) Notwithstanding anything in 

to the State of Jammu and Kashmir, this Constitution,_ 

(a) the provisions of Article 238 shall not apply in relation to the 
State of Jammu and Kashmir; 

(&) the power of Parliament to make laws for the said State shall 
be limited to — 

(i) those matters in the Union List and the Concurrent List 
which, in consultation with the Government of the State,, 
are declared by the President to correspond to matters 
specified in the Instrument of Accession governing the 
accession of the State to the Dominion of India as the 
matters with respect to which the Dominion Legislature 
may make laws for that State; and 

(m) such other matters in the said Lists as, with the concur¬ 
rence of the Government of the State, the President may 
by order specify. 

Explanation. —For the purposes of this article, the Government of the 
State means the person for the time being recognised by the President as 
the Maharaja of Jammu and Kashmir acting on the advice of the Council 
of Ministers for the time being in office under the Maharaja’s Proclamation 
dated the fifth day of March, 1948 ; 

(c) the provisions of Article 1 and of this article shall apply in 

relation to that State; 

( d ) such of the other provisions of this Constitution shall apply in 

relation to that State subject to such exceptions and modifica¬ 
tions as the President may by order specify : 

Provided that no such order which relates to the matters 
specified in the Instrument of Accession of the State referred 
to in paragraph (/) of sub-clause ( b ) shall be issued except in 
consultation with the Government of the State : 

Provided further that no such order which relates to 
matters other than those referred to in the last preceding 
proviso shall be issued except with the concurrence of that 
Government, 

(2) If the concurrence of the Government of the State referred to in 
paragraph (i/) of sub-clause ( b ) of clause (l) or in the second proviso to 
sub-clause (d) of that clause be given before the Constituent Assembly for 
the purpose of framing the Constitution" of the State is convened, it shalL 
be placed before such Assembly for such decision as it may take thereon- 
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(3) Notwithstanding anything in the foregoing provisions of this 
article, the President may, by public notification, declare that this article 
shall cease to be operative or shall be operative only with such exceptions 
and modifications and from such date as he may specify : 

Provided that the recommendation of the Constituent Assembly of 

the State referred to in clause (2) shall be necessary before the President 
issues such a notification. 


371. Notwithstanding anything in this Constitution, during a period 
Temporary provisions with of ten years from the commencement thereof, or 
respect to States in Part B of during such longer or shorter period as Parliament 
the First Schedule. may by law provide in respect of any State, the 

Government of every State specified in Part B of the first Schedule shall 
be under the general control of, and comply with such particular directions, 
if any, as may from time to time be given by, the President : 

Provided that the President may by order direct that the provisions 
of this article shall not apply to any State specified in the order. 



• (1) Notwithstanding the repeal by this Constitution of the 
Continuance in force enactments referred to in Article 395 but subject to the 
of existing laws and other provisions of this Constitution, all the law in force 
their adaptation. ln the territory of India immediately before the com¬ 

mencement of this Constitution shall continue in force therein until altered 

or repealed or amended by a competent Legislature or other competent 
authority. 


(2) For the purpose of bringing the provisions of any law in force in 

the territory of India into accord with the provisions of this Constitution, the 

Pr„ iident may by order make such adaptations and modifications of such 

law, whether by way of repeal or amendment, as may be necessary or 

expedient, and provide that the law shall, as from such date as may be 

specified in the order, have effect subject to the adaptations and modifica 

tions so made, and any such adaptation or modification shall not be oues 
tioned in any Court of law. H 


(3) Nothing in clause (2) shall be deemed— 

(a) to empower the President to make any adaptation or modifica 
ti°n of any law after the expiration of three years from the com- 
mencement of this Constitution ; or 

(f>) to prevent any competent Legislature or other competent autho¬ 
rity from repealing or amending any law adapted or modified by 
the President under the said clause. 


include r ' 7 ex P ression ^w in force” in this article shall 
in . 3 laW P ? Sed ° r made by 3 Le S isla '-ure or other competent authority 
he territory of India before the commencement of this Constitution and 
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not previously repealed, notwithstanding that it or parts of it may not be 
then in operation either at all or in particular areas. 

Explanation //. — Any law passed or made by a Legislature or other 
competent authority in the territory of India which immediately before the 
commencement of this Constitution had extra-territorial effect as well as 
effect in the territory of India shall, subject to any such adaptations and 
modifications as aforesaid, continue to have such extra-territorial effect. 

Explanation III. — Nothing in this article shall be construed as conti¬ 
nuing any temporary law in force beyond the date fixed for its expiration or 
the date on which it would have expired if this Constitution had not come 
into force. 

Explanation IV. — An Ordinance promulgated by the Governor of a 
Province under Section 88 of the Government of India Act, 1935, and in force 
immediately before the commencement of this Constitution shall, unless with¬ 
drawn by the Governor of the corresponding State earlier, cease to operate 
at the expiration of six weeks from the first meeting after such commence¬ 
ment of the Legislative Assembly of that State functioning under clause (l) 
of Article 382, and nothing in this article shall be construed as continuing 

any such Ordinance in force beyond the said period. 

# 

373. Until provision is made by Parliament under clause (7) of 
Tower of President to Article 22, or until the expiration of one year from the 

make order in respect of commencement of this Constitution, whichever is 
persons under preventive earlier, the said article shall have effect as if for any 
detention in certain cases, reference to Parliament in clauses (4) and (7) thereof 
there were substituted a reference to the President and for any reference to 
any law made by Parliament in those clauses there were substituted a 
reference to an order made by the President. 

374. (1) The Judges of the Federal Court holding office immediately 
Provisions as to Judges of before the commencement of this constitution shall, 

the Federal Court and pro- unless they have elected otherwise, become on such 
ceedings pending in the commencement the Judges of the Supreme Court and 
Federal Court or before His shall thereupon be entitled to such salaries and allow- 
Majesty in Council. ances and to such rights in respect of leave of absence 

and pension as are provided for under Article 125 in respect of the Judges 
of the Supreme Court. 

(2) All suits, appeals and proceedings, civil or criminal, pending in the 
Federal Court at the commencement of this Constitution shall stand removed 
to the Supreme Court, and the Supreme Court shall have jurisdiction to hear 
and determine the same, and the judgments and orders-of the Federal Court 
delivered or made before the commencement of this Constitution shall have 
the same force and effect as if they had been delivered or made by .the 
Supreme Court. 
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(3) Nothing in this Constitution shall operate to invalidate the exercise 
of jurisdiction by His Majesty in Council to dispose of appeals and petitions 
from, or in respect of, any judgment, decree or order of any court within the 
territory of India in so far as the exercise of such jurisdiction is authorised 
by law, and any order of His Majesty in Council made on any such appeal or 
petition after the commencement of this Constitution shall for all purposes 
have effect as if it were an order or decree made by the Supreme Court in the 
exercise of the jurisdiction conferred on such Court by this Constitution. 

(4) On and from the commencement of this Constitution the jurisdic¬ 
tion of the authority functioning as the Privy Council i% a State specified in 
Part B of the First Schedule to entertain and dispose of appeals and petitions 
from or in respect of any judgment, decree or order of any court within that 
State shall cease, and all appeals and other proceedings pending before the 
said authority at such commencement shall be transferred to, and disposed 
of by, the Supreme Court. 

(5) Further provision may be made by Parliament by law to give 
effect to the provisions of this article. 


375. All courts of civil, criminal and revenue jurisdiction, all autho- 

CouiU, authorities and officers r i t ies and all officers, judicial, executive and 
to continue to function subject to ministerial, throughout the territory of India, 
the provisions of the Constitution, shall continue to exercise their respective func¬ 
tions subject to the provisions of this constitution. 



'• (1) Notwithstanding anything in clause (2) of Article 217, the 
Provisions as to Judges Judges of a High Court in any Province holding office 

of High Courts. immediately before the commencement of this Consti¬ 

tution shall, unless they have elected otherwise, become on such commence¬ 
ment the Judges of the High Court in the corresponding State, and shall 
thereupon be entitled to such salaries and allowances and to such rights in 
respect of leave of absence and pension as are provided for under Article 221 
in respect of the Judges of such High Court. 

Any such Judge shall, notwithstanding that he is not a citizen of India, 
be eligible for appointment as Chief Justice of such High Court, or as Chief 
Justice or other Judge of any other High Court. 

(2) The Judges of a High Court in any Indian State corresponding to 

any State specified in Part B of the First Schedule holding office immediately 

before the commencement of this Constitution shall, unless they have elected 

otherwise, become on such commencement the Judges of the High Court in 

the State so specified and shall, notwithstanding anything in clauses (1) 

and (2) of Article 217 but subject to the proviso to clause (1) of that article, 

continue to hold office until the expiration of such period as the President 
may by order determine. 

(3) In this article, the expression “Judge” does not include an acting 
Judge or an additional Judge. 
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377. The Auditor-General of India holding office immediately before 
Provisions as to Comptroller the commencement of this Constitution shall, 

am! Auditor-General of India, unless he has elected otherwise, become on such 

commencement the Comptroller and Auditor-General of India and shall 

thereupon be entitled to such salaries and to such rights in respect of leave 

of absence and pension as are provided for under clause (3) of Article 148 in 

respect of the Comptroller and Auditor-General of India and be entitled to 

continue to hold office until the expiration of his term of office as determined 

under the provisions which were applicable to him immediately before such 
commencement. 



. (l) The members of the Public Service Commission for the 
Piowsions as to Public Dominion of India holding office immediately before 
Service Commissions. the commencement of this Constitution shall, unless 

they have elected otherwise, become on such commencement the members 
of the Public Service Commission for the Union and shall, notwithstanding 
anything in clauses (l) and (2) of Article 316 but subject to the proviso to 
clause (2) of that article, continue to hold office until the expiration of their 
term of office as determined under the rules which were applicable immedia¬ 
tely before such commencement to such members. 


(2) The members of a Public Service Commission of a Province or of 
a Public Service Commission serving the needs of a group of Provinces 
holding office immediately before the commencement of this Constitution 
shall, unless they have elected otherwise, become on such commencement the 
members of the Public Service Commission for the corresponding State or 
the members of the Joint State Public Service Commission serving the needs 
of the corresponding States, as the case may be, and shall, notwithstanding 
anything in clauses (l) and (2) of Article 316 but subject to the proviso to 
clause (2) of that article, continue to hold office until the expiration of their 
term of office as determined under the rules which were applicable immedia¬ 
tely before such commencement to such members. 


379. (l) .Until both Houses of Parliament have been duly consti- 
Provisions as to provisional tuted and summoned to meet for the first session 
Parliament and the Speaker under the provisions of this Constitution, the body 
and Deputy Speaker thereof, functioning as the Constituent Assembly of the 
Dominion of India immediately before the commencement of this Consti¬ 
tution shall be the provisional Parliament and shall exercise all the powers 
and perform all the duties conferred by the provisions of this Constitution on 
Parliament. 

Explanation —For the purposes of this clause, the Constituent Assembly 
of the Dominion of India includes^. 


(0 the members chosen to represent any State or other territory 
for which representation is provided under clause (2), and 
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(ii) the members chosen to fill casual vacancies in the said 
Assembly. 

(2) The President may by rules provide for_ 

(a) the representation in the provisional Parliament functioning 

under clause (l) of any State or other territory which was not 
represented in the Constituent Assembly of the Dominion of 

India immediately before the commencement of this Constitu¬ 
tion, 

(b) the manner in which the representatives of such States or other 

territories in the provisional Parliament shall be chosen, and 

(c) the qualifications to be possessed by such representatives. 

(3) If a member of the Constituent Assembly of the Dominion of 
India was, on the sixth day of October, 1949, or thereafter at any time 
before the commencement of this Constitution, a member of a House of 
the Legislature of a Governor’s Province or of an Indian State correspond¬ 
ing to any State specified in Part B of the First Schedule or a Minister 
for any such State, then, as from the commencement of this Constitution 
the seat of such member in the Constituent Assembly shall, unless he has 
ceased to be a member of that Assembly earlier, become vacant and every 
such vacancy shall be deemed to be a casual vacancy. 

(4) Notwithstanding that any such vacancy in the Constituent 
Assembly of the Dominion of India as is mentioned in clause (3) has not 
occurred under that clause, steps may be taken before the commencement 
of this Constitution for the filling of such vacancy, but any person chosen 
before such commencement to fill the vacancy shall not be entitled to take 
bis seat in the said Assembly until after the vacancy has so occurred. 

(5) Any person holding office immediately before the commencement 
•of this Constitution as Speaker or Deputy Speaker of the Constituent 
Assembly when functioning as the Dominion Legislature under the Govern¬ 
ment of India Act, 1935, shall on such commencement be the Speaker or 

as the case may be, the Deputy Speaker of the provisional Parliament 
functioning under clause (l). 

380. (1) Such person as the Constituent Assembly of the Dominion 

to vis, on as to G f India shall have elected in that behalf shall be the 

resident. President of India until a President has been elected in 

-accordance with the provisions contained in Chapter I of Part V and has 
•entered upon his office. 

(2) In the event of the occurrence of any vacancy in the office of the 
President so elected by the Constituent Assembly of the Dominion of India by 
reason of his death, resignation, or removal, or otherwise, it shall be filled by 
a person elected in that behalf by the provisional Parliament functioning 
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under Article 379, and until a person is so elected, the Chief Justice of India 
shall act as President, 



1 • Such persons as the President may appoint in that behalf shall 
Council of Ministers become members of the Council of Ministers of the Presi- 
of the President. dent under this Constitution, and, until appointments are 


so made, all persons holding office as Ministers for the Dominion of India 
immediately before the commencement of this Constitution shall on such 
commencement become, and shall continue to hold office as, members of the 
Council of Ministers of the President under this Constitution. 



* (l) Until the House or Houses of the Legislature of each State 
Provisions as to pro- specified in Part A of the First Schedule has or have been 
\isional Legi&latuies duly constituted and summoned to meet for the first session 
for States in Part A of under the provisions of this Constitution, the House or 
the First Schedule. Houses of the Legislature of the corresponding Province 
functioning immediately before the commencement of this Constitution shall 
exercise the powers and perform the duties conferred by the provisions of 
this Constitution on the House or Houses of the Legislature of such State. 


(2) Notwithstanding anything in clause (l), where a general election to 

reconstitute the Legislative Assembly of a Province has been ordered before 

the commencement of this Constitution, the election may be completed after 

such commencement as if this Constitution had not come into operation, and 

the Assembly so reconstituted shall be deemed to be the Legislative Assembly 
of that Province for the purposes of that clause. 


(3) Any person holding office immediately before the commencement 
of this Constitution as Speaker or Deputy Speaker of the Legislative Assembly 
or President or Deputy President of the Legislative Council of a Province 
shall on such commencement be the Speaker or Deputy Speaker of the Legis¬ 
lative Assembly or the Chairman or Deputy Chairman of the Legislative 
Council, as the case may be, of the corresponding State specified in Part A of 
the First Schedule while such Assembly or Council functions under clause (l): 

Provided that where a general election has been ordered for the 
reconstitution *of the Legislative Assembly of a Province before the com¬ 
mencement of this Constitution and the first meeting of the Assembly as so 
reconstituted is held after such commencement, the provisions of this clause 
shall not apply and the Assembly as reconstituted shall elect two members of 
the Assembly to be respectively the Speaker and Deputy Speaker thereof. 


383« Any person holding office as Governor in any Province imme- 
Provision as to diately before the commencement of this Constitution 
Governors of Provin- shall on such commencement be the Governor of the 
ces ‘ corresponding State specified in Part A of the First 

Schedule until a new Governor has been appointed in accordance with the 
provisions of Chapter II of Part VI and has entered upon his office. 
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, Such persons as the Governor of a State may appoint in that 
Council of Ministers behalf shall become members of the Council of Ministers 
of Governors. of the Governor under this Constitution, and, until 

appointments are so made, all persons holding office as Ministers for the 
corresponding Province immediately before the commencement of this Con¬ 
stitution shall on such commencement become, and shall continue to hold 
office as, members of the Council of Ministers of the Governor of the State 
under this Constitution, 



* Until the House or Houses of the Legislature of a State specified 
Provision as to pro- in Part B of the First Schedule has or have been duly 
visional Legislatures in constituted and summoned to meet for the first session 
States in Part B of the un der the provisions of this Constitution, the body or 
First Schedule. authority functioning immediately before the commence¬ 

ment of this Constitution as the Legislature of the corresponding Indian State 
shall exercise the powers and perform the duties conferred by the provisions 

of this Constitution on the House or Houses of the Legislature of the State so 
specified. 



1. Such persons as the Rajpramukh of a State specified in Part B 
Council Of Ministers G f the First Schedule may appoint in that behalf shall 
for States in Tart 13 become members of the Council of Ministers of such 
of the First Schedule. Rajpramukh under this Constitution, and, until appoint¬ 
ments are so made, all persons holding office as Ministers for the corresponding 
Indian State immediately before the commencement of this Constitution shall 
on such commencement become, and shall continue to hold office as, members 
of the Council of Ministers of such Rajpramukh under this Constitution. 



. For the purposes of elections held under any of the provi 
Special provision as to sions of this Constitution during a period of three years 

^termination °‘ 1,opu ' a ' from the commencement of this Constitution, the popu- 

tion for the purposes lation of India or of any part thereof may> notW Hh- 

cer ain elections. standing anything in this Constitution, be determined 

in such manner as the President may by order direct, and different provi 

order ^ ^ differCnt StateS 3nd f ° r different purposes by such 



. (1) Casual vacancies in the seats of members of the provi 

1 rovibiona as to the filling sional • , ** 

b sionai Parliament functioning under clause (1) of 
Article 379, including vacancies referred to in 
clauses (3) and (4) of that article, shall be filled,, 
and all matters in connection with the filling of 

. Such vac ancies (including the decision of doubts 

and disputes arising out of, or in connection with, elections to fill such 
vacancies) shall be regulated_ 

(a) in accordance with such rules as may be made in that behalf 
by the President, and 


of casual vacancies in the 
provisional Parliament and 
provisional Legislatures of 
the States. 
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(b) until rules are so made, in accordance with the rules relating 
to the filling of casual vacancies in the Constituent Assembly 
of the Dominion of India and matters connected therewith in 
force at the time of the filling of such vacancies or immediately 
before the commencement of this Constitution, as the case may 
be, subject to such exceptions and modifications as may be 
made therein before such commencement by the President of 
that Assembly and thereafter by the President of India : 

Provided that where any such seat as is mentioned in this clause 
was, immediately before it became vacant, held by a person belonging to 
the Scheduled Castes or to the Muslim or the Sikh community and repre¬ 
senting a Province or, as the case may be, a State specified in Part A of 
the First Schedule, the person to fill such seat shall, unless the President 
of the Constituent Assembly or the President of India, as the case may be, 
considers it necessary or expedient to provide otherwise, be of the same 
community : 

Provided further that at an election to fill any such vacancy in the 
seat of a member representing a Province or a State specified in Part A 
of the First Schedule, every member of the Legislative Assembly of that 
Province or of the corresponding State or of that State, as the case may 
be, shall be entitled to participate and vote. 

Explanation —For the purposes of this clause— 

(a) all such castes, races or tribes or partstof or groups within castes, 
races or tribes as are specified in the Government of India 
(Scheduled Castes) Order, 1936, to be Scheduled Castes in rela¬ 
tion to any Province shall be deemed to be Scheduled Castes 
in relation to that Province or the corresponding State until a 
notification has been issued by the President under clause (l) 
of Article 341 specifying the Scheduled Castes in relation to 
that corresponding State ; 

(i?) all the Scheduled Castes in any Province or State shall be 
deemed to be a single community. 

(2) Casual vacancies in the seats of members of a House of the Legis¬ 
lature of a State functioning under Article 38 2 or Article 385 shall be filled, 
and all matters in connection with the filling of such vacancies (including 
the decision of doubts and disputes arising out of, or in connection with, 
elections to fill such vacancies) shall be regulated in accordance with such 
provisions governing the filling of such vacancies and regulating such 
matters as were in force immediately before the commencement of this 
Constitution subject to such exceptions and modifications as the President 
may by order direct. 
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389. A Bill which immediately before the commencement ol this 
Provision as to Bills Constitution was pending in the Legislature of the 
pending in the Dominion Dominion of India or in the Legislature of any Pro- 
Legislature and in the vince or Indian State may, subject to any provision 
Legislatures of Provinces t o the contrary which may be included in rules made 
and Indian States. by Parliament or the Legislature of the corresponding 

State under this Constitution, be continued in Parliament or the Legisla¬ 
ture of the corresponding State, as the case may be, as if the proceedings 
taken with reference to the Bill in the Legislature of the Dominion of India 
or in the Legislature of the Province or Indian State had been taken in 
Parliament or in the Legislature of the corresponding State. 


390. The provisions of this Constitution relating to the Consoli- 
Moneys received or raised dated Fund of India or the Consolidated Fund of 
or expenditure incurred any State and the appropriation of moneys out of 
between the commencement either of such Funds shall not apply in relation to 
of the Constitution and the moneys received or raised or expenditure incurred 
3lst day Of March, 1950. by the Government of India or the Government of 
any State between the commencement of this Constitution and the thirty- 
first day of March, 1950, both days inclusive, and any expenditure incurred 
during that period shall be deemed to be duly authorised if the expendi- 
tuie was specified in a schedule of authorised expenditure authenticated in 
accordance with the provisions of the Government of India Act, 1935, by 
the Governor-General of the Dominion of India or the Governor of the 
corresponding Province or is authorised by the Rajpramukh of the State 
in accordance with such rules as were applicable to the authorisation of 

expenditure from the revenues of the corresponding Indian State imme¬ 
diately before such commencement. 


391. (1) If at any time between the passing of this Constitution 
Tower of the President and its commencement any action is taken under the 
to amend the First and provisions of the Government of India Act, 1935 
Fourth Schedules in cer- which in the opinion of the President requires any 
tain contingencies. amendment in the First Schedule and the Fourth 

Schedule, the President may, notwithstanding anything in this Constitu¬ 
tion, by order, mal<£ such amendments in the said Schedules as may be 
necessary to give effect to the action so taken, and any such order may 

contain such supplemental, incidental and consequential provisions as the 
President may deem necessary. 

(2) When the First Schedule or the Fourth Schedule is so amended 

any reference to that Schedule in this Constitution shall be construed as 
a reference to such Schedule as so amended. 


392. (1) The President may, for the purpose of removing any 

to “emovfdiff P r ident difficulties - particularly in relation to the transition 

• from the provisions of the Government of India Act 
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1935, to the provisions of this Constitution, by order direct that this Consti¬ 
tution shall, during such period as may be specified in the order, have 
effect subject to such adaptations, whether by way of modification, addi¬ 
tion or omission, as he may deem to be necessary or expedient : 

Provided that no such order shall be made after the first meeting 
of Parliament duly constituted under Chapter II of Part V. 

(2) Every order made under clause (l) shall be laid before Parliament. 

(3) The powers conferred on the President by this article, by 
Article 324, by clause (3) of Article 367 and by Article 391 shall, before 
the commencement of this Constitution, be exercisable by the Governor- 
General of the Dominion of India. 

PART XXII 

SHORT TITLE, COMMENCEMENT AND REPEALS 

Short title. 393. This Constitution may be called the Constitution 

of India. 

394. This article and Articles 5, 6, 7, 8, 9, 60, 324, 366, 367, 379, 
Commencement. 380, 388, 391, 392 and 393 shall come into force at once, 

and the remaining provisions of this Constitution shall come into force on 
the twenty-sixth day of January, 1950, which day is referred to in this 
Constitution as the commencement of this Constitution. 

395. The Indian Independence Act, 1947, and the Government of 
Repeals. India Act, 1935, together with all enactments amending or supple¬ 
menting the latter Act, but not including the Abolition of Privy Council 
Jurisdiction Act, 1949, are hereby repealed. 



FIRST SCHEDULE 


THE 


Names 

1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 


(Articles 1, 4 and 391) 


STATES AND THE TERRITORIES OF INDIA 

PART A 


of States 

Andhra 

Assam 

Bihar 

Bombay 

Madhya Pradesh 
Madras 
Orissa 
Punjab 

Uttar Pradesh 
West Bengal 


Names of corresponding Provinces 


Assam 

Bihar 

Bombay 

The Central Provinces and Berar 

Madras 

Orissa 

East Punjab 

The United Provinces 

West Bengal 


Territories of States 

The territory of the State of Andhra shall comprise the territories 
specified in sub-section (1) of Section 3 of the Andhra State Act, 1953. 

The territory of the State of Assam shall comprise the territories 
which immediately before the commencement of this Constitution were 
comprised in the Province of Assam, the Khasi States and the Assam 
Tribal Areas but shall not include the territories specified in the Schedule 
to the Assam (Alteration of Boundaries) Act, 1951. 

The territory of each of the other States in this Part shall comprise 
the territories which immediately before the commencement of this Con¬ 
stitution were comprised in the corresponding Province and the territories 
which, by virtue of an order made under section 290A of the Government 
of India Act, 1935, were immediately before such commencement being 
administered as if they formed part of that Province; but in the case of the 
State of Madras shall not include the territories specified in sub-section (l) 
of section 3 and sub-section (l) of section 4 of the Andhra State Act, 1953. 


PART 



Names of States 

1. Hyderabad. 

2. Jammu and Kashmir. 

3. Madhya Bharat. 

4. Mysore. 
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5. Patiala and East Punjab States Union. 

6. Rajasthan. 

7. Saurashtra. 

8. Travancore-Cochin. 

Territories of States 

The territory of each of the States in this Part shall comprise the 
territory which, immediately before the commencement of this Constitution, 
was comprised in, or administered by the Government of, the corresponding 
Indian State, and in the case of the State of Madhya Bharat, shall also 
comprise the territory which, immediately before such commencement, was 
comprised in the Chief Commissioner’s Province of Panth Piploda, and in 
the case of the State of Mysore shall also comprise the territory specified 
in sub-section (l) of Section 4 of the Andhra State Act, 1953. 

PART C 

Names of States 

1. Ajmer. 

2. Bhopal. 

3. Bilaspur. 

4. Coorg. 

5. Delhi. 

% 

6. Himachal Pradesh. 

7. Kutch. 

8. Manipur. 

9. Tripura. 

10. Vindhya Pradesh. 

Territories of States 

The territory of each of the States of Ajmer, Coorg and Delhi shall 
comprise the territory which immediately before the commencement of this 
Constitution was comprised in the Chief Commissioners’ Provinces of 
Ajmer-Merwara, Coorg and Delhi, respectively. 

The territory of each of the other States in this Part shall comprise 
the territories which, by virtue of an order made under section 290A of the 
Government of India Act, 1935, were immediately before the commencement 
of this Constitution being administered as if they were a Chief Commis¬ 
sioner’s Province of the same name. 

\ 

PART D 

The Andaman and Nicobar Islands. 



SECOND SCHEDULE 


1 Articles 59 (3), 65 (3), 75 (6), 97, 125, 148 (3), 158 (3), 164 (5), 

186 and 221] 

PART A 

Provisions as to the President and the Governors of 
States specified in Part a of the First Schedule 

1. There shall be paid to the President and to the Governors of the 

States specified in Part A of the First Schedule the following emoluments 
per mensem, that is to say :_ 

The President ... ... ... ... 10,000 rupees 

The Governor of a State ... ... ... 5,500 rupees 

2. There shall also be paid to the President and to the Governors 
of the States so specified such allowances as were payable respectively to 
the Governor-General of the Dominion of India and to the Governors of 
the corresponding Provinces immediately before the commencement of this 

Constitution. 

3. The President and the Governors of such States throughout their 
respective terms of office shall be entitled to the same privileges to which 
the Governor-General and the Governors of the corresponding Provinces 
were respectively entitled immediately before the commencement of this 

Constitution. 


4. While the Vice-President or any other person is discharging the 
functions of, or is acting as, President, or any person is discharging the 
functions of the Governor, he shall be entitled to the same emoluments, 
allowances and privileges as the President or the Governor whose functions 
he discharges or for whom he acts, as the case may be. 


PART B 

Provisions as to the Ministers for the Union and for the 
States in Part A and Part b of the First Schedule. 

5. There shall be paid to the Prime Minister and to each of the 
other Ministers for the Union such salaries and allowances as were pay- 
a e respectively to the Prime Minister and to each of the other Ministers 

commencement of this 

Constitution. 

6. There shall be paid to the Ministers for any State specified in 
art A or Part B of the First Schedule such salaries and allowances as 

were payable to such Ministers for the corresponding Province or the 
corresponding Indian State, as the case may be, immediately before the 

commencement of this Constitution. 
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PART C 

Provisions as to the Speaker and the Deputy Speaker of the 

House of the People and the Chairman and the Deputy 

Chairman of the Council of States and the Speaker and 

the Deputy Speaker of the Legislative Assembly of a 

State in Part a of the First Schedule and the Chairman 

and the Deputy Chairman of the Legislative Council of 
any such State. 

7. There shall be paid to the Speaker of the House of the People 
and the Chairman of the Council of States such salaries and allowances as 
were payable to the Speaker of the Constituent Assembly of the Dominion 
of India immediately before the commencement of this Constitution, and 
there shall be paid to the Deputy Speaker of the House of the People and to 
the Deputy Chairman of the Council of States such salaries and allowances 
as were payable to the Deputy Speaker of the Constituent Assembly of the 
Dominion of India immediately before such commencement. 

8. There shall be paid to the Speaker and the Deputy Speaker of the 
Legislative Assembly of a State specified in Part A of the First Schedule 
and to the Chairman and the Deputy Chairman of the Legislative Council 
of such State such salaries and allowances as were payable respectively to 
the Speaker and the Deputy Speaker of the Legislative Assembly and the 
President and the Deputy President of the Legislative Council of the corres¬ 
ponding Province immediately before the commencement of this Constitution 
and, where the corresponding Province had no Legislative Council imme¬ 
diately before such commencement, there shall be paid to the Chairman and 
the Deputy Chairman of the Legislative Council of the State such salaries 
and allowances as the Governor of the State may determine. 

PART D 

Provisions as to the Judges of the Supreme Court and of the 
High Courts in states in Part a of the First Schedule. 

9. (l) There shall be paid «to the Judges of the Supreme Court, in 

respect of time spent on actual service, salary at the following rates per 
mensem, that is to say :_ 

The Chief Justice ... 5,000 rupees 

Any other Judge ... 4,000 rupees 

Provided that if a Judge of the Supreme Court at the time of his 
appointment is in receipt of a pension (other than a disability or wound 
pension) in respect of any previous service under the Government of India 
or any of its predecessor Governments or under the Government of a State 
or any of its predecessor Governments, his salary in respect of service in 
the Supreme Court shall be reduced by the amount of that pension. 
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(2) Every Judge of the Supreme Court shall be entitled without 
payment of rent to the use of an official residence. 

(3) Nothing in sub-paragraph (2) of this paragraph shall apply to a 
Judge who, immediately before the commencement of this Constitution, _ 

(a) was holding office as the Chief Justice of the Federal Court and 
has become on such commencement the Chief Justice of the 
Supreme Court under clause (1) of Article 374, or 

(b) was holding office as any other Judge of the Federal Court and 
has on such commencement become a Judge (other than the 
Chief Justice) of the Supreme Court under the said clause, 

during the period he holds office as such Chief Justice or other Judge, and 

every Judge who so becomes the Chief Justice or other Judge of the 

Supreme Court shall, in respect of time spent on actual service as such 

Chief Justice or other Judge, as the case may be, be entitled to receive in 

addition to the salary specified in sub-paragraph (l) of this paragraph as 

special pay an amount equivalent to the difference between the salary so 

specified and the salary which he was drawing immediately before such 
commencement. 

(4) Every Judge of the Supreme Court shall receive such reasonable 

allowances to reimburse him for expenses incurred in travelling on duty 

within the territory of India and shall be afforded such reasonable facilities 

in connection with travelling as the President may from time to time 
prescribe. 

(5) The rights in respect of leave of absence (including leave allow¬ 
ances) and pension of the Judges of the Supreme Court shall be governed by 
the provisions which, immediately before the commencement of this Consti¬ 
tution, were applicable to the Judges of the Federal Court. 

10. (1) There shall be paid to the Judges of the High Court of each 
State specified in Part A of the First Schedule, in respect of time d^ent on 
actual service, salary at the following rates per mensem, that is to say : 

The Chief Justice ... 4,000 rupees 

Any other Judge ... 3)500 rupees 

(2) Every person who immediately before the commencement of this 
Constitution— 

(a) was holding office as the Chief Justice of a High Court in any 

Province and has on such commencement become the Chief 

Justice of the High Court in the corresponding State under 
clause (1) of Article 376, or 

(b) was holding office as any other Judge of a High Court in any 
Province and has on such commencement become a Judge 
(other than the Chief Justice) of the High Court in the corres¬ 
ponding State under the said clause, 

l.Ind.Con. XI. 
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shall, if he was immediately before such commencement drawing a salary 
at a rate higher than that specified in sub-paragraph (l) of this paragraph* 
be entitled to receive in respect of time spent on actual service as such Chief 
Justice or other Judge, as the case may be, in addition to the salary specified 
in the said sub-paragraph as special pay an amount equivalent to the 
difference between the salary so specified and the salary which he was. 
drawing immediately before such commencement. 

(3) Every Judge of a High Court shall receive such reasonable allow¬ 
ances to reimburse him for expenses incurred in travelling on duty within 
the territory of India and shall be afforded such reasonable facilities in 
connection with travelling as the President may from time to time prescribe- 

(4) The rights in respect of leave of absence (including leave allow¬ 
ances) and pension cf the Judges of the High Court of any State shall be 
governed by the provisions which, immediately before the commencement 
of this Constitution, were applicable to the Judges of the High Court in the 
corresponding Province. 

11. In this Part, unless the context otherwise requires,— 

(a) the expression “Chief Justice” includes an acting Chief Justice* 
and a “Judge” includes an ad hoc Judge; 

(b) “actual service” includes— 

(i) time spent by a Judge on duty as a Judge or in the performance 
of such other functions as he may at the request of the Pre¬ 
sident undertake to discharge ; 

(ii) vacations, excluding any time during which the Judge is- 
absent on leave; and 

(iii) joining time on transfer from a High Court to the Supreme 
Court or from one High Court to another. 

PART E 

Provisions as to the Comptroller and Auditor-General 

of India 

12. (1) There shall be paid to the Comptroller and Auditor-General 
of India a salary at the rate of four thousand rupees per mensem. 

(2) The person who was holding office immediately before the com¬ 
mencement of this Constitution as Auditor-General of India and has become 
on such commencement the Comptroller and Auditor-General of India under 
Article 377 shall in addition to the salary specified in sub-paragraph (l) of 
this paragraph be entitled to receive as special pay an amount equivalent to 
the difference between the salary so specified and the salary which he 
was drawing as Auditor-General of India immediately before such com¬ 
mencement. 
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(3) The rights in respect of leave of .absence and pension and the 

other conditions of service of the Comptroller and Auditor-General of India 

shall be governed or shall continue to be governed, as the case may be, by 

the provisions which were applicable to the Auditor-General of India 

immediately before the commencement of this Constitution and all references 

in those provisions to the Governor-General shall be construed as references 
to the President. 


THIRD SCHEDULE 

[Articles 75 (4), 99, 124(6), 148 (2), 164(3), 188 and 219] 

Forms of Oaths or Affirmations 


1 

Form of oath of office for a Minister for the Union :_ 

„ swear in the name of God 

l ’ A ' B '’ d ° : ~ - that 1 win bear true faith 

solemnly affirm 

and aUegiance to the Constitution of India as by law established, that 
I will faithfully and conscientiously discharge my duties as a Minister for 

w^cT^ 1 Wi !! t ri f ht 10 311 manner ° f Pe ° pIe in acc ordance 
UlwHl - H C tUtl ° n and the law ’ without fear or favour, affection or 

II 

Form of oath of secrecy for a Minister for the Union 
tt swear in the name of God 

' A B " d ° affirm- ,hi " ' Wi " <»'“•»’ » 

indirect^ communicate or reveal to any person or persons any matter 
w ich shall be brought under my consideration or shall become known tn 

“ “ 8 m r K [ as may be re, ui “d TorT d»° 

discharge of my duties as such Minister ” 

III 

ment ^ °' ^ “ affirmati ° n to be made b V a member of Parlia- 

“I, A.B., having been elected (or nominated) a member of the Coun¬ 
cil of States (or the House of the People) do S wear in the name of G od 

that I will bear true faith and allegiance to the Constitution of'^dia 

iir, 1 - “ *,1^ 
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Form of oath or affirmation to be made by the Judges of the 
Supreme Court and the Comptroller and Auditor-General of India :— 

“I, A.B., having been appointed Chief Justice (or a Judge) of the 
Supreme Court of India (or Comptroller and Auditor-General of India) do 
swear in the name of God 

—--—--- that I will bear true faith and allegiance to the 

solemnly affirm 

Constitution of India as by law established, that I will duly and faithfully 
and to the best of my ability, knowledge and judgment perform the duties 
of my office without fear or favour, affection or illwill and that I will 
uphold the Constitution and the laws.” 

Y 

Form of oath of office for a Minister for a State :— 

swear in the name of God 

“I, A.B., do-that I will bear true faith 

solemnly affirm 

and allegiance to the Constitution of India as by law established, that 
I will faithfully and conscientiously discharge my duties as a Minister for 

the State of.and that I will do right to all manner of 

people in accordance with the Constitution and the law without fear or 
favour, affection or illwill.” 

YI 

Form of oath of secrecy for a Minister for a State :— 

swear in the name of God 

“ I, A.B., do-- that I will not directly or 

solemnly affirm 

indirectly communicate or reveal to any person or persons any matter 
which shall be brought under my consideration or shall become known to 

me as a Minister for the State of.•.except as may be 

required for the due discharge of my duties as such Minister.” 

YII 

Form of oath or affirmation to be made by a member of the Legis¬ 
lature of a State :— 

“ I, A.B., having been elected (or nominated) a member of the 

swear in the name of God 

Legislative Assembly (or Legislative Council), do " “ 

solemnly affirm 

that I will bear true faith and allegiance to the Constitution of India as 
by law established and that I will faithfully discharge the duty upon 

which I am about to enter.” 
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YIII 

Form of oath or affirmation to be made by the Judges of a High 

Court :— 

“I, A.B., having been appointed Chief Justice (or a Judge) of the 

swear in the name of God 

High Court at (or of). do- that I will bear 

solemnly affirm 

true faith and allegiance to the Constitution of India as by law established, 
that I will duly and faithfully and to the best of my ability, knowledge 
and judgment perform the duties of my office without fear or favour, 
affection or ill will and that I will uphold the Constitution and the laws.” 


FOURTH SCHEDULE 

[Articles 4 (l), 80 (2) and 391] 

Allocation of seats in the Council of States 

To each State or group of States specified in the first column of the 
table of seats appended to this Schedule there shall be allotted the number 
of seats specified in the second column of the said table opposite to that 
State or group of States, as the case may be. 


TABLE OF SEATS 

THE COUNCIL OF STATES 

Representatives of States specified in Part A 

of the First Schedule 



States 


Total Seats 


1. Andhra 

2. Assam 

3. Bihar 

4. Bombay 

5. Madhya Pradesh 

6. Madras 

7. Orissa 

8. Punjab 

9. Uttar Pradesh 

10. West Bengal 


12 

6 

21 

17 
12 

18 
9 
8 

31 

14 


Total 


148 
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Representatives of States specified in Part B 

of the First Schedule 



2 


States 


Total Seats 



1 . Hyderabad H 

2. Jammu and Kashmir 4 

3. Madhya Bharat 6 

4. Mysore 5 

5. Patiala and East Punjab States Union 3 

6. Rajasthan g 

7. Saurashtra 4 

8. Travancore-Cochin 6 


Total ... 49 


Representatives of States specified in Part C 


of the First Schedule 



States and Groups Total 

of States Seats 


States and Groups Total 

of States Seats 


1. Ajmer \ 

2. Coorg i * 

3. Bhopal 1 

4. Bilaspur 1 

5. Himachal Pradesh j 1 

6. Delhi 1 

7. Kutch 1 

8. Manipur) 

9. Tripura i 1 

10. Vindhya Pradesh 4 


Total ... 10 


Total of all Seats ... 207 


FIFTH SCHEDULE 

[‘Article 244 (l)] 

Provisions as to the Administration and Co trol of Scheduled 

Areas and Scheduled Tribes 

PART A 
General 

1. In this Schedule, unless the context otherwise requires, the 
Interpretation, expression “State’’ means a State specified in Part A or 
Part B of the First Schedule but does not include the State of Assam. 
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Executive power of a State 
in Scheduled Areas. 

Scheduled Areas therein. 


2 . Subject to the provisions of this Schedule, 
the. executive power of a State extends to the 


3 . The Governor or Rajpramukh of each State having Scheduled 
Beport by the Governor or Areas therein shall annually, or whenever so re- 
Bajpramukh to the President quired by the President, make a report to the Presi- 
regarding the administration dent regarding the administration of the Scheduled 
of Scheduled Areas. Areas in that State and the executive power of 

the Union shall extend to the giving of directions to the State as to the 
administration of the said areas. 


PART B 


Administration and control of Scheduled Areas and 

Scheduled Tribes 


4 . (1) There shall be established in each State having Scheduled 
Tribes Advisory Council. Areas therein and, if the President so directs, also 

in any State having Scheduled Tribes but not Scheduled Areas therein, a 
Tribes Advisory Council consisting of not more than twenty members of 
whom, as nearly as may be, three-fourths shall be the representatives of 
the Scheduled Tribes in the Legislative Assembly of the State : 

Provided that if the number of representatives of the Scheduled 
Tribes in the Legislative Assembly of the State is less than the number of 
seats in the Tribes Advisory Council to be filled by such representatives, the 
remaining seats shall be filled by other members of those tribes. 

(2) It shall be the duty of the Tribes Advisory Council to advise on 
such matters pertaining to the welfare and advancement of the Scheduled 
Tribes in the State as may be referred to them by the Governor or Raj¬ 
pramukh, as the case may be. 


(3) The Governor or Rajpramukh may make rules prescribing or re¬ 
gulating, as the case may be,— 

(a) the number of members of the Council, the mode of their 
appointment and the appointment of the Chairman of the 
Council and of the officers and servants thereof; 

(t) the conduct of its meetings and its procedure in general ; and 
(c) all other incidental matters. 


5 . (l) Notwithstanding anything in this Constitution, the Governor 
Law applicable to or Rajpramukh, as the case may be, may by public noti- 
tkbed tiled Areas. fication direct that any particular Act of Parliament or of 

"the Legislature of the State shall not apply to a Scheduled Area or any 
part thereof in the State or shall apply to a Scheduled Area or any part 
thereof in the State subject to such exceptions and modifications as he may 
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specify in the notification and any direction given under this sub-paragraph 
may be given so as to have retrospective effect. 

% 

(2) The Governor or Rajpramukh, as the case may be, may make' 
regulations for the peace and good government of any area in a State which 
is for the time being a Scheduled Area. 

In particular and without prejudice to the generality of the foregoing: 
power, such regulations may_ 

(a) prohibit or restrict the transfer of land by or among members 
of the Scheduled Tribes in such area ; 

(fc) regulate the allotment of land to members of the Scheduled 
Tribes in such area ; 

(c) regulate the carrying on of business as money-lender by persons 

who lend money to members of the Scheduled Tribes in such 
area. 

(3) In making any such regulation as is referred to in sub-paragraph (2) 
of this paragraph, the Governor or Rajpramukh may repeal or amend any 
Act of Parliament or of the Legislature of the State or any existing law. 
which is for the time being applicable to the area in question. 

(4) All regulations made under this paragraph shall be submitted forth¬ 
with to the President and, until assented to by him, shall have no effect. 

(5) No regulation shall be made under this paragraph unless the 
Governor or the Rajpramukh making the regulation has, in the case where 
there is a Tribes Advisory Council for the State, consulted such Council. 

ft 

PART C 

Scheduled Areas 

6. (1) In this Constitution, the expression “Scheduled Areas” means 
Scheduled Areas, such areas as the President may by order declare to be 
Scheduled Areas. 

(2) The President may at any time by order— 

(a) direct that the whole or any specified part of a Scheduled Area 

shall cease to be a Scheduled Area or a part of such an area %. 

( b ) alter, but only by way of rectification of boundaries, an y 

Scheduled Area ; 

(c) on any alteration of the boundaries of a State or on the admis¬ 

sion into the Union or the establishment of a new State, declare 
any territory not previously included in any State to be, or to 
form part of, a Scheduled Area; 

and any such order may contain such incidental and consequential provi¬ 
sions as appear to the President to be necessary and proper, but save as 
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aforesaid, the order made under sub-paragraph (l) of this paragraph shall 
not be varied by any subsequent order. 

PART D 


Amendment of the Schedule 


7. (l) Parliament may from time to time by law amend by way of 
Amendment of addition, variation or repeal any of the provisions of this 
the Schedule. Schedule and, when the Schedule is so amended, any refer¬ 
ence to this Schedule in this Constitution shall be construed as a reference 
to such Schedule as so amended. 


(2) No such law as is mentioned in sub-paragraph (l) of this para¬ 
graph shall be deemed to be an amendment of this Constitution for the 
purposes of Article 368. 


SIXTH SCHEDULE 

[Articles 244 (2) and 275 (l)] 

Provisions As to the Administration of Tribal Areas in Assam 

1* (l) Subject to the provisions of this paragraph, the tribal areas in 
Autonomous districts each item of Part A of the table appended to Paragraph 20 

and autonomous regions. Q f this Schedule shall be an autonomous district. 

(2) If there are different Scheduled Tribes in an autonomous district, 
the Governor may, by public notification, divide the area or areas inhabited 
by them into autonomous regions. 

(3) The Governor may, by public notification,— 

(a) include any area in Part A of the said table, 

(fc) exclude any area from Part A of the said table, 

(c) create a new autonomous district, 

(d) increase the area of any autonomous district, 

(e) diminish the area of any autonomous district, 

(0 unite two or more autonomous districts or parts thereof so as 
to form one autonomous district, 

( 9) define the boundaries of any autonomous district : 

Provided that no order shall be made by the Governor under 
clauses (c), (d), (e) and (f) of this sub-paragraph except after consideration 
of the report of a Commission appointed under sub-paragraph (l) of Para¬ 
graph 14 of this Schedule. 


2. (l) There shall be 


a District Council for each autonomous district 


Constitution of District 
Councils and Regional 
Councils. 


consisting of not more than twenty-four members, of 
whom not less than three-fourths shall be elected on 
the basis of adult suffrage. 
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(2) There shall be a separate Regional Council for each area con* 
stituted an autonomous region under sub-paragraph (2) of Paragraph 1 of 
this Schedule. 

(3) Each District Council and each Regional Council shall be a body 

corporate by the name respectively of “the District Council of ( name of 

district) and the Regional Council of ( name of region)” , shall have perpetual 

succession and a common seal and shall by the said name sue and be sued. 

* 

t4) Subject to the provisions of this Schedule, the administration of 
an autonomous district shall, in so far as it is not vested under this Schedule 
in any Regional Council within such district, be vested in the District 
Council for such district and the administration of an autonomous region 
shall be vested in the Regional Council for such region. 

(5) In an autonomous district with Regional Councils, the District 
Council shall have only such powers with respect to the areas under the 
authority of the Regional Council as may be delegated to it by the Regional 
Council in addition to the powers conferred on it by this Schedule with 
respect to such areas. 

(6) The Governor shall make rules for the first constitution of 
District Councils and Regional Councils in consultation with the existing 
tribal Councils or other representative tribal organisations within the 
autonomous districts or regions concerned, and such rules shall provide for— : 

(a) the composition of the District Councils and Regional Councils 
and the allocation of seats therein; 

(b) the delimitation of territorial constituencies for the purpose of 
elections to those Councils; 

(c) the qualifications for voting at such elections and the prepara¬ 
tion of electoral rolls therefor; 

(d) the qualifications for being elected at such elections as members 
of such Councils; 

(e) the term of office of members of such Councils; 

(f) any other matter relating to or connected with elections or 

nominations to such Councils; 

(g) the procedure and the conduct of business in the District and 
Regional Councils; 

(h) the appointment of officers and staff of the District and Regional 
Councils. 

(7) The District or the Regional Council may after its first con¬ 
stitution make rules with regard to the matters specified in sub-paragraph (6> 
of this paragraph and may also make rules regulating— 

(a) the formation of subordinate local Councils or Boards and their 
procedure and the conduct of their business; and 
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(b) generally all matters relating to the transaction of business 

pertaining to the administration of the district or region, as 
the case may be: 


Provided that until rules are made by the District or the Regional 
Council under this sub-paragraph the rules made by the Governor under 
sub-paragraph (6) of this paragraph shall have effect in respect of elections 
to, the officers and staff of, and the procedure and the conduct of business 
in, each such Council: 


Provided further that the Deputy Commissioner or the Sub-Divisional 

Officer, as the case may be, of the North Cachar and Mikir Hills shall be 

the Chairman ex officio of the District Council in respect of the territories 

included in Items 5 and 6 respectively of Part A of the table appended to 

Paragraph 20 of this Schedule and shall have power for a period of six 

years after the first constitution of the District Council, subject to the control 

of the Governor, to annul or modify any resolution or decision of the 

District Council or to issue such instructions to the District Council, as he 

may consider appropriate, and the District Council shall comply with every 
such instruction issued. 


^ (l) The Regional Council for an autonomous region in respect of 

Powers of the District a \\ areas w i t hin such region and the District Council for 
Councils and Regional an autonomous district in respect of all areas within the 
ouncils to make laws, district except those which are under the authority of 

Regional Councils, if any, within the district shall have power to make laws 
with respect to_ 

I 

(a) the allotment, occupation or use, or the setting apart, of land, 

other than any land which is a reserved forest, for the purposes 
of agriculture or grazing or for residential or other non-agricul- 
tural purposes or for any other purpose likely to promote the 
interests of the inhabitants of any village or town : 

Provided that nothing in such laws shall prevent the compulsory 
acquisition of any land, whether occupied or unoccupied, for public purposes 

by the Government of Assam in accordance with the law for the time being 
in force authorising such acquisition; 

(b) the management of any forest not being a reserved forest; 

(c) the use of any canal or water-course for the purpose of agriculture; 

(d) the regulation of the practice of jhum or other forms of shifting 

cultivation; 

(e) the establishment of village or town committees or councils and 

their powers; 

(f) any other matter relating to village or town administration, 

including village or town police and public health and sanitatino; 
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(g) the appointment or succession of Chiefs or Headmen; 

(h) the inheritance of property; 

(i) marriage; 

(j) social customs. 

(2) In this paragraph, a “reserved forest” means any area which is a 
reserved forest under the Assam Forest Regulation, 1891, or under any other 

law for the time being in force in the area in question. 

\ 

(3) All laws made under this paragraph shall be submitted forthwith to 
the Governor and, until assented to by him, shall have no effect. 


4. (l) The Regional Council for an autonomous region in respect of 
Administration of justice areas within such region and the District Council 
in autonomous districts and f or an autonomous district in respect of areas within 
autonomous regions. the district other than those which are under the 


authority of the Regional Councils, if any, within the district may constitute 
village councils or courts for the trial of suits and cases between the parties 
all of whom belong to Scheduled Tribes within such areas, other than suits 
and cases to which the provisions of sub-paragraph (l) of paragraph 5 of this 
Schedule apply, to the exclusion of any court in the State, and may appoint 
suitable persons to be members of such village Councils or presiding officers 
of such Courts, and may also appoint such officers as may be necessary for 
the administration of the laws made under Paragraph 3 of this Schedule. 


(2) Notwithstanding anything in this Constitution, the Regional Council 
for an autonomous region or any court constituted in that behalf by the 
Regional Council or, if in respect of any area within an autonomous district 
there is no Regional Council, the District Council for such district, or any 
court constituted in that behalf by the District Council, shall exercise the 
powers of a Court of appeal in respect of all suits and cases triable by a village 
council or Court constituted under sub-paragraph (l) of this paragraph within 
such region or area, as the case may be, other than those to which the provi¬ 
sions of sub-paragraph (l) of Paragraph 5 of this Schedule apply, and no other 
court except the High Court and the Supreme Court shall have jurisdiction 
over such suits or cases. 

(3) The High Court of Assam shall have and exercise such jurisdiction 
over the suits and cases to which the provisions of sub-paragraph (2) of this 
paragraph apply as the Governor may from time to time by order specify. 

(4) A Regional Council or District Council, as the case may be, may 
with the previous approval of the Governor make rules regulating— 

(a) the constitution of village councils and courts and the powers to 

* 

be exercised by them under this paragraph; 

(b) the procedure to be followed by village councils or Courts in the 

trial of suits and cases under sub-paragraph (l) of this paragraph; 
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(c) the procedure to be followed by the Regional or District Council 

or any court constituted by such Council in appeals and other 

proceedings under sub-paragraph (2) of this paragraph; 

(d) the enforcement of decisions and orders of such Councils and 

Courts; 

(e) all other ancillary matters for the carrying out of the provisions 

of sub-paragraphs (l) and (2) of this paragraph. 

5. (l) The Governor may, for the trial of suits or cases arising out 
Conferment of powers under of any law in force in any autonomous district or 
the Code of Civil Procedure, region being a law specified in that behalf by the 
1908, and the Code of Criminal Governor, or for the trial of offences punishable 
Procedure, 1898, on the Regional with death, transportation for life, or imprison¬ 
ed District Councils and on ment for a term of not less than five years under 
certain courts and officers for the Indian Penal Code or under any other law 
the trial of certain suits, cases for the time being applicable to such district or 
and offences. region, confer on the District Council or the 

Regional Council having authority over such district or region or on courts 
constituted by such District Council or on any officer appointed in that 
behalf by the Governor, such powers under the Code of Civil Procedure, 
1908, or, as the case may be, the Code of Criminal Procedure, 1898, as he 
deems appropriate, and thereupon the said Council, court or officer shall 
try the suits, cases or offences in exercise of the powers so conferred. 

(2) The Governor may withdraw or modify any of the powers con¬ 
ferred on a District Council, Regional Council, court or officer under sub- 
paragraph (1) of this paragraph. 


(3) Save as expressly provided in this paragraph, the Code of Civil 
Procedure, 1908, and the Code of Criminal Procedure, 1898, shall not apply 
to the trial of any suits, cases or offences in an autonomous district or in 
any autonomous region to which the provisions of this paragraph apply. 


6 . The District Council for an autonomous district may establish 
Powers of the District construct, or manage primary schools, dispensaries 
Council to establish primary markets, cattle pounds, ferries, fisheries, roads and 


echools, etc. waterways in the district and, in particular, may 

prescribe the language and the manner in which primary education shall 
be imparted in the primary schools in the district. 


V. 0) There shall be constituted for each autonomous district, a 
District and Regional District Fund and for each autonomous region/ a 

Fumk ‘ Regional Fund to which shall be credited all moneys 

received respectively by the District Council for that district and the 
Regional Council for that region, in the course of the administration of 
% such district or region as the case may be, in accordance with the provi¬ 
sions of this Constitution. 
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(2) Subject to the approval of the Governor, rules may be made by 
the District Council and by the Regional Council for the management of the 
District Fund or as the case may be, the Regional Fund, and the rules so 
made may prescribe the procedure to be followed in respect of payment of 
money into the said Fund, the withdrawal of moneys therefrom, the custody 
of moneys therein and any other matter connected with or ancillary to the 
matters aforesaid. 

8. (l) The Regional Council for an autonomous region in respect of 
Powers to assess and all lands within such region and the District Council 

collect land revenue and for an autonomous district in respect of all lands within 
to impose taxes. the district except those which are in the areas under 

the authority of Regional Councils, if any, within the district, shall have 
the power to assess and collect revenue in respect of such lands in accord¬ 
ance with the principles for the time being followed by the Government of 
Assam in assessing lands for the purpose of land revenue in the State of 
Assam generally. 

(2) The Regional Council for an autonomous region in respect of areas 
within such region and the District Council for an autonomous district in 
respect of all areas in the district except those which are under the authority 
of Regional Councils, if any, within the district, shall have power to levy 
and collect taxes on lands and buildings, and tolls on persons resident within 
such areas. 

(3) The District Council for an autonomous district shall have the 
power to levy and collect all or any of the following taxes within such 
district, that is to say — 

(a) taxes on professions, trades, callings and employments; 

(fc) taxes on animals, vehicles and boats; 

(c) taxes on the entry of goods into a market for sale therein, and 

tolls on passengers and goods carried in ferries; and 

(d) taxes for the maintenance of schools, dispensaries or roads. 

(4) A Regional Council or District Council, as the case may be, may 
make regulations to provide for the levy and collection of any of the taxes 
specified in sub-paragraphs (2) and (3) of this paragraph. 

9. (l) Such share of the royalties accruing each year from licences 
Licences or leases for the or leases for the purpose of prospecting for, or the 

purpose of prospecting for, or extraction of, minerals granted by the Government of 
extraction of, minerals. Assam in respect of any area within an autonomous 

district as may be agreed upon between the Government of Assam and 
the District Council of such district shall be made over to that District 
Council. 

(2) If any dispute arises as to the share of such royalties to be made" 
over to a District Council, it shall be referred to the Governor for deter- 
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mination and the amount determined by the Governor in his discretion 

Shall be deemed to be the amount payable under sub-paragraph (l) of this 

paragraph to the District Council and the decision of the Governor shall 
be final. 


Power of District Council 
to make regulations for the 
control of money-lending and 
trading by non-tribals. 


lO. (l) The District Council of an autonomous 
district may make regulations for the regulation and 
control of money-lending or trading within the 
district by persons other than Scheduled Tribes 


resident in the district. 

(2) In particular and without prejudice to the generality of the fore¬ 
going power, such regulations may_ 


(a) prescribe that no one except the holder of a licence issued in 

that behalf shall carry on the business of money-lending ; 

(b) prescribe the maximum rate of interest which may be charged or 
be recovered by a money-lender ; 

(c) provide for the maintenance of accounts by money-lenders' and 

for the inspection of such accounts by officers appointed in that 
behalf by the District Council; 

(d) prescribe that no person who is not a member of the Scheduled 

tribes resident in the district shall carry on wholesale or retail 

business in any commodity except under a license issued in that 
behalf by the District Council : 


Provided that no regulations may be made under this paragraph 

unless they are passed by a majority of not less than three-fourths of the 
total membership of the District Council : 


Provided further that it shall not be competent under any such regula¬ 
tions to refuse the grant of a licence to a money-lender or a trader who has 

been carrying on business within the district since before the time of the 
making of such regulations. 

(3) All regulations made under this paragraph shall be submitted 
forthwith to the Governor and, until assented to by him, shall have no effect. 


v.,- 11 * A11 laws ’ ruIes and regulations made under this Schedule bv a 
Publicauon of laws, roles District Council or a Regional Council shall be 

rr a ° nS 61 ' published ’forthwith in the Official Gazette of the 

^ tate anc * shall on such publication have the force 
of law. 


Application of Acts of Parlia¬ 
ment and of the Legislature of 
| . e Btate to autonomous dis¬ 
tricts and autonomous regions. 


12. (1) Notwithstanding anything in this 
Constitution— 


(a) no Act of the Legislature of the State in respect of any of the 
matters specified in Paragraph 3 of this Schedule as matters 
with respect to which a District Council or a Regional Council 
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may make laws, and no Act of the Legislature of the State pro¬ 
hibiting or restricting the consumption of any non-distilled 
alcoholic liquor shall apply to any autonomous district or auto¬ 
nomous region unless in either case the District Council for 
such district or having jurisdiction over such region by public 
notification so directs, and the District Council in giving such 
direction with respect to any Act may direct that the Act shall 
in its application to such district or region or any part thereof 
have effect subject to such exceptions or modifications at it 
thinks fit; 

(b) the Governor may, by public notification, direct that any Act 
of Parliament or of the Legislature of the State to which the 
provisions of clause (a) of this sub-paragraph do not apply shall 
not apply to an autonomous district or an autonomous region, 
or shall apply to such district or region or any. part thereof 
subject to such exceptions or modifications as he may specify in 
the notification. 

(2) Any direction given under sub-paragraph (l) of this paragraph may 
be given so as to have retrospective effect. 

13. The estimated receipts and expenditure pertaining to an auto- 
Estimated receipts and expendi- nomous district which are to be credited to, or 

ture pertaining to autonomous dis- i s to be made from, the Consolidated Fund of the 
tricts to be shown separately in State of Assam shall be first placed before the 
the annual financial statement. District Council for discussion and then after 
such discussion be shown separately in the annual financial statement of the 
State to be laid before the Legislature of the State under Article 202. 

14. (1) The Governor may at any time appoint a Commission to 
Appointment of Commis- examine and report on any matter specified by him 

sion to inquire into and relating to the administration of the autonomous 

report on the administration districts and autonomous regions in the State, includ- 

of autonomous districts and j n g matters specified in clauses (c), (^), (e) and (0 of 

autonomous regions. sub-paragraph (3) of Paragraph 1 of this Schedule, 

or may appoint a Commission to inquire into and report from time to time 

• • 

on the administration of autonomous districts and autonomous regions in 
the State generally and in particular on— 

(a) the provision of educational and medipal facilities and com¬ 

munications in such districts and regions; 

(b) the need for any new or special legislation in respect of such 
districts and regions; and 

(c) the administration of the laws, rules and regulations made by 

the District and Regional Councils; 
and define the procedure to be followed by such Commission. 
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i (2) The report of every such Commission with the recommendations 
of the Governor with respect thereto shall be laid before the Legislature 
of the State by the Minister concerned together with an explanatory 
memorandum regarding the action proposed to be taken thereon by the 
Government of Assam. 

(3) In allocating the business of the Government of the State among 
his Ministers the Governor may place one of his Ministers specially in 
charge of the welfare of the autonomous districts and autonomous regions 
in the State. 

15. (1) If at any time the Governor is satisfied that an act or 
Annulment or suspension resolution of a i istrict or a Regional Council is likely 
of acts and resolutions of to endanger the safety of India, he may annul or 
District and Regional Coun- suspend such act or resolution and take such steps 
cils - as he may consider necessary (including the suspen¬ 

sion of the Council and the assumption to himself of all or any of the 
powers vested in or exercisable by the Council) to prevent the commission 
or continuance of such act, or the giving of effect to such resolution. 

(2) Any order made by the Governor under sub-paragraph (l) of this 
paragraph together with the reasons therefor shall be laid before the 
Legislature of the State as soon as possible and the order shall, unless 
revoked by the Legislature of the State, continue in force for a period of 
twelve months from the date on'which it was so made: 

Provided that if and so often as a resolution approving the continuance 
in force of such order is passed by the Legislature of the State, the order 
shall unless cancelled by the Governor continue in force for a further period 
of twelve months from the date on which under this paragraph it would 
otherwise have ceased to operate. 

16. The Governor may on the recommendation of a Commission 
Dissolution of a District appointed under Paragraph 14 of this Schedule by 
or a Regional Council. public notification order the dissolution of a District 
or a Regional Council and— 

(a) direct that a fresh general election shall be held immediately 
for the reconstitution of the Council, or 

(fc) subject to the previous approval of the Legislature of the State 
assume the administration of the area under the authority of 
such Council himself or place the administration of such area 
under the Commission appointed under the said paragraph or 
any other body considered suitable by him for a period not 
exceeding twelve months: 

s 

Provided that when an order under clause (a) of this paragraph has 
been made, the Governor may take the action referred to in clause (5) of 

l.Ind.Con. XII. 
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this paragraph with regard to the administration of the area in question 
pending the reconstitution of the Council on fresh general election: 

Provided further that no action shall be taken under clause ( b ) of this 
paragraph without giving the District or the Regional Council, as the case 
may be, an opportunity of placing its views before the Legislature of the 
State. 

17. For the purposes of elections to the Legislative Assembly of 
Exclusion of areas from Assam, the Governor may by order declare that any 
autonomous districts in area within :an autonomous district shall not form 
forming constituencies in part of any constituency to fill a seat or seats in the 
such districts. Assembly reserved for any such district but shall 

form part of a constituency to fill a seat or seats in the Assembly not so 
reserved to be specified in the order. 

Application of the provisions 

of this Schedule to areas specified 1Q (l ) The Governor may _ 

in Part B of the table appended 
to Paragraph 20. 

(a) subject to the previous approval of the President, by public 

notification, apply all or any of the foregoing provisions of 
this Schedule to any tribal area specified in Part B of the 
table appended to Paragraph 20 of this Schedule . or any part 

' of such area and thereupon such area or part shall be adminis¬ 

tered in accordance with such provisions, and 

(b) with like approval, by public notification, exclude from the 

said table any tribal area specified in Part B of that table or 
any part of such area. 

(2) Until a notification is issued under sub-paragraph (l) of this 
paragraph in respect of any tribal area specified in Part B of the said 
table or any part of such area, the administration of such area or part 
thereof, as the case may be, shall be carried on by the President through 
the Governor of Assam as his agent and the provisions of Part IX shall 
apply thereto as if such area or part thereof were a territory specified in 
Pait D of the First Schedule. 

(3) In the discharge of his functions under sub-paragraph (2) of this 
paragraph as the agent of the President the Governor shall act in his 
discretion. 

19. (1) As soon as possible after the commencement of this Consti- 
Transitional provisions, tution the Governor shall take steps for the consti¬ 
tution of a District Council for each autonomous district in the State under 
this Schedule and, until a District Council is so constituted for an autono¬ 
mous district, the administration of such district shall be vested in the 
Governor and the following provisions shall apply to the administration of 
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the areas within such district instead of the foregoing provisions of this 
Schedule, namely :— 

(a) no Act of Parliament or of the Legislature of the State shall 

apply to any such area unless the Governor by public notifi¬ 
cation so directs ; and the Governor in giving such a direction 
with respect to any Act may direct that the Act shall, in its 
application to the area or to any specified part thereof, have 
effect subject to such exceptions or modifications as he 
thinks fit ; 

(b) the Governor may make regulations for the peace and good 

government of any such area and any regulations so made 
may repeal or amend any Act of Parliament or of the Legis¬ 
lature of the State or any existing law which is for the time 
being applicable to such area. 

(2) Any direction given by the Governor under clause (a) of sub-para¬ 
graph (l) of this paragraph may be given so as to have retrospective effect. 

(3) All regulations made under clause (b) of sub-paragraph (l) of this 
paragraph shall be submitted forthwith to the President and, until assented 
to by him, shall have no effect. 

20 . (1) The areas specified in Parts A and B of the table below 
Tribal areas, shall be the tribal areas within the State of Assam. 

(2) The United Khasi-Jaintia Hills District shall comprise the terri¬ 
tories which before the commencement of this Constitution were known 
as the Khasi States and the Khasi and Jaintia Hills District, excluding 
any areas for the time being comprised within the cantonment and muni¬ 
cipality of Shillong, but including so much of the area comprised within 
the municipality of Shillong as formed part of the Khasi State of Mylliem : 

Provided that for the purposes of clauses (e) and (f) of sub-para¬ 
graph (1) of Paragraph 3, Paragraph 4, Paragraph 5, Paragraph 6, sub-para- 
graph (2), clauses (a), (b) and (c/) of sub-paragraph (3) and sub-paragraph (4) 
of Paragraph 8, and clause (d) of sub-paragraph (2) of Paragraph 10 of this 
Schedule, no part of the area comprised within the municipality of Shillong 
shall be deemed to be within the District. 

(3) Any reference in the table below to any district (other than the 
United Khasi-Jaintia Hills District) - or administrative area shall be con¬ 
strued as a reference to that district or area at the commencement of this 

Constitution : 

Provided that the tribal areas specified in Part B of the table below 

shall not include any such areas in the plains as may, with the previous 

approval of the President, be notified by the Governor of Assam in that 
behalf. 
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TABLE 

Part A 

1. The United Khasi-Jaintia Hills District. 

2. The Garo Hills District. 

3. The Lushai Hills District. 

4. The Naga Hills District. 

5. The North Cachar Hills. 

6. The Mikir Hills. 

PART B 

1. North East Frontier Tract including Balipara Frontier. Tract* 
Tirap Frontier Tract, Abor Hills District and Misimi Hills District. 

2. The Naga Tribal Area. 

21. (1) Parliament may from time to time by law amend by way 
Amendment of of addition, variation or repeal any of the provisions of 
the Schedule. this Schedule and, when the Schedule is so amended, any 
reference to’ this Schedule in this Constitution shall be construed as a 
reference to such Schedule as so amended. 

(2) No such law as is mentioned in sub-paragraph (l) of this para¬ 
graph shall be deemed to be an amendment of this Constitution for the 
purposes of Article 368. 


SEVENTH SCHEDULE 

[Article 246] 

List / — Union List 

1. Defence of India and every part thereof including preparation for 
defence and all such acts as may be conducive in times of war to its 
prosecution and after its termination to effective demobilisation. 

2. Naval, military and air forces; any other armed forces of the Union. 

3. Delimitation of cantonment areas, local self-government in such 
areas, the constitution and powers within such areas of cantonment autho¬ 
rities and the regulation of house accommodation (including the control of 
rents) in such areas. 

4. Naval, military and air force works. 

5. Arms, firearms, ammunition and explosives. 

6. Atomic energy and mineral resources necessary for its production. 

7. Industries declared by Parliament by law to be necessary for the 
purpose of defence or for the prosecution of war. 

8. Central Bureau of Intelligence and Investigation. 
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9. Preventive detention for reasons connected with Defence, Foreign 
Affairs, or the security of India; persons subjected to such detention. 

10. Foreign Affairs; all matters which bring the Union into relation 
with any foreign country. 

11. Diplomatic, consular and trade representation. 

12. United Nations Organisation. 

13. Participation in international conferences, associations and other 
bodies and implementing of decisions made thereat. 

14. Entering into treaties and agreements with foreign countries and 
implementing of treaties, agreements and conventions with foreign countries. 

15. War and peace. 

16. Foreign jurisdiction. 

17. Citizenship, naturalisation and aliens. 

18. Extradition. 

19. Admission into, and emigration and expulsion from India ; pass¬ 
ports and visas. 

20. Pilgrimages to places outside India. 

21. Piracies and crimes committed on the high seas or in the air ; 
offences against the law of nations committed on land or the high seas 
or in the air. 

22. Railways. 

23. Highways declared by or under law made by Parliament to be 
national highways. 

24. Shipping and navigation on inland waterways, declared by Parlia¬ 
ment by law to be national waterways, as regards mechanically propelled 
vessels ; the rule of the road on such waterways. 

25. Maritime shipping and navigation, including shipping and naviga¬ 
tion on tidal waters; provision of education and training for the mercantile 
marine and regulation of such education and training provided by States 
and other agencies. 

26. Lighthouses, including lightships, beacons and other provision for 
the safety of shipping and aircraft. 

27. Ports declared by or under law made by Parliament or existing 
law to be major ports, including their delimitation, and the constitution 
and powers of port authorities therein. 

28. Port quarantine, including hospitals connected therewith; seamen’s 
and marine hospitals. 

29. Airways; aircraft and air navigation; provision of aerodromes; 
regulation and organisation of air traffic and of aerodromes; provision for 
aeronautical education and training and regulation of such education and 
training provided by States and other agencies. 
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30. Carriage of passengers and goods by railway, sea or air, or by 
national waterways in mechanically propelled vessels. 

31. Posts and telegraphs; telephones, wireless, broadcasting and other 
like forms of communication. 

32. Property of the Union and the revenue therefrom, but as regards 
property situated in a State specified in Part A or Part B of the First 
Schedule subject to legislation by the State, save in so far as Parliament 
by law otherwise provides. 

33. Acquisition or requisitioning of property for the purposes of the 
Union. 

34. Courts of wards for the estates of Rulers of Indian States. 

35. Public debt of the Union. 

36. Currency, coinage and legal tender;- foreign exchange. 

37. Foreign loans. 

38. Reserve Bank of India. 

39. Post Office Savings Bank. 

40. Lotteries organised by the Government of India or the Govern¬ 
ment of a State. 

41. Trade and commerce with foreign countries; import and export 
across customs frontiers; definition of customs frontiers. 

42. Inter-State trade and commerce. 

43. Incorporation, regulation and winding up of trading corporations, 
including banking, insurance and financial corporations but not including co¬ 
operative societies. 

44. Incorporation, regulation and winding up of corporations, whether 
trading or not, with objects not confined to one State, but not including 
universities. 

% 

45. Banking. 

46. Bills of exchange, cheques, promissory notes and other like in¬ 
struments. 

47; Insurance. 

48. Stock exchanges and futures markets. 

49. Patents, inventions and designs; copyright; trade marks and 
merchandise marks. 

50. Establishment of standards of weight and measure. 

51. Establishment of standards of quality for goods to be exported 
out of India or transported from one State to another. 

52. Industries, the control of which by the Union is declared by 
Parliament by law to be expedient in the public interest. 

53. Regulation and development of oilfields and mineral oil resources; 
petroleum and petroleum products ; other liquids and substances declared 
by Parliament by law to be dangerously inflammable. 
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54. Regulation of mines and mineral development to the extent to 
which such regulation and development under the control of the Union is 
•declared by Parliament by law to be expedient in the public interest. 

55. Regulation of labour and safety in mines and oilfields. 

56. Regulation and development of inter-State rivers and river valleys 
to the extent to which such regulation and development under the control 
of the Union is declared by Parliament by law to be expedient in the 
public interest. 

57. Fishing and fisheries beyond territorial waters. 

58. Manufacture, supply and distribution of salt by Union agencies; 
regulation and control of manufacture, supply and distribution of salt by 
other agencies. 

59. Cultivation, manufacture, and sale for export, of opium. 

60. Sanctioning of cinematograph films for exhibition. 

61. Industrial disputes concerning Union employees. 

62. The institutions known at the commencement of this Constitu¬ 
tion as the National Library, the Indian Museum, the Imperial War 
Museum, the Victoria Memorial and the Indian War Memorial, and any 
other like institution financed by the Government of India wholly or in part 
and declared by Parliament by law to be an institution of national im¬ 
portance. 

63. The institutions known at the commencement of this Constitution 
as the Benares Hindu University, the Aligarh Muslim University and the 
Delhi University, and any other institution declared by Parliament by law 
to be an institution of national importance. 

64. Institutions for scientific or technical education financed by the 
Government of India wholly or in part and declared by parliament by law 
to be institutions of national importance. 


65. Union agencies and institutions for— 

(a) professional, vocational or technical training, including the 
training of police officers ; or 

(fc) the promotion of special studies or research ; or 

(c) scientific or technical assistance in the investigation or detec¬ 
tion of crime. 

66. Co-ordination and determination of standards in institutions for 
higher education or research and scientific and technical institutions. 


67. Ancient and historical monuments and records, and archaeologi¬ 
cal sites and remains, declared by Parliament by law to be of national 
importance. 


68. The Survey of India, the Geological, Botanical, Zoological and 
Anthropological Surveys of India; Meteorological organisations. 
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69. Census. 

70. Union public services; all-India services ; Union Public Service 
Commission. 

71. Union pensions, that is to say, pensions payable by the Govern¬ 
ment of India or out of the Consolidated Fund of India. 

72. Elections to Parliament, to the Legislatures of States and to the 
offices of President and Vice-President; the Election Commission. 

73. Salaries and allowances of members of Parliament, the Chairman 
and Deputy Chairman of the Council of States and the Speaker and Deputy 
Speaker of the House of the People. 

74. Powers, privileges and immunities of each House of Parliament 
and of the members and the committees of each House ; enforcement of 
attendance of persons for giving evidence or producing documents before 
committees of Parliament or commissions appointed by Parliament. 

75. Emoluments, allowances, privileges, and rights in respect of leave 

of absence, of the President and Governors; salaries and allowances of the 

Ministers for the Union; the salaries, allowances, and rights in respect of 

leave of absence and other conditions of service of the Comptroller and 
Auditor-General. 


76. Audit of the accounts of the Union and of the States. 

77. Constitution, organisation, jurisdiction and powers of the Supreme 
Court (including contempt of such Court), and the fees taken therein; persons 
entitled to practise before the Supreme Court. 

78. Constitution and organisation of the High Courts except provisions 

as to officers and servants of High Courts; persons entitled to practise before 
the High Courts* 


79. Extension of the jurisdiction of a High Court having its principal 
seat in any State to, and exclusion of the jurisdictior^of any such High Court 
from, any area outside that State. 


80. Extension of the powers and jurisdiction of members of a police 
force belonging to any State to any area outside that State, but not so as to 
enable the police of one State to exercise powers and jurisdiction in any area 
outside that State without the consent of the Government of the State in 
which such area is situated; extension of the powers and jurisdiction of 
members of a police force belonging to any State to railway areas outside 
that State. 


81. Inter-State migration; inter-State quarantine. 

82. Taxes on income other than agricultural income. 

83. Duties of customs including export duties. 

84. Duties of excise on tobacco and other goods manufactured or 
produced in India except— 

(a) alcoholic liquors for human consumption; 



Constitution of India, Sch. VII, Lists I & II 


clxxxv 


(b) opium, Indian hemp and other narcotic drugs and narcotics, 
but including medicinal and toilet preparations containing alcohol or any 
substance included in sub-paragraph (6) of this entry. 

85. Corporation tax. 

86. Taxes on the capital value of the assets, exclusive of agricultural 
land, of individuals and companies; taxes on the capital of companies. 

87. Estate duty in respect of property other than agricultural land. 

88. Duties in respect of succession to property other than agricultural 

land. 

89. Terminal taxes on goods or passengers, carried by railway, sea or 
air; taxes on railw y fares and freights. 

90. Taxes other than stamp duties on transactions in stock exchanges 
and futures markets. 

91. Rates of stamp duty in respect of bills of exchange, cheques, promis¬ 
sory notes, bills of lading, letters of credit, policies of insurance, transfer of 
shares, debentures, proxies and receipts. 

92. Taxes on the sale or purchase of newspapers and on advertisements 
published therein. 

93. Offences against laws with respect to any of the matters in this List. 

94. Inquiries, surveys and statistics for the purpose of any of the 
matters in this List. 

95. Jurisdiction and powers of all courts, except the Supreme Court, 
with respect to any of the matters in this List; admiralty jurisdiction. 

96. Fees in respect of any of the matters in this List, but not including 
fees taken in any court. 

97. Any other matter not enumerated in List II or List III including 
any tax not mentioned in either of those Lists. 

List II — State List 

1. Public order (but not including the use of naval, military or air forces 
or any other armed forces of the Union in aid of the civil power). 

2. Police, including railway and village police. 

3. Administration of justice; constitution and organisation of all courts, 
except the Supreme Court and the High Court; officers and servants of the 
High Court; procedure in rent and revenue Courts; fees taken in all courts 
except the Supreme Court. 

4. Prisons, reformatories, Borstal institutions and other institutions of 
a like nature, and persons detained therein; arrangements with other States 
for the use of prisons and other institutions. 

5. Local government, that is to say, the constitution and powers of 
municipal corporations, improvement trusts, district boards, mining settlement 
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authorities and other local authorities for the purpose of local self-govern¬ 
ment or village administration. 

6. Public health and sanitation; hospitals and dispensaries. 

7. Pilgrimages, other than pilgrimages to places outside India. 

8. Intoxicating liquors, that is to say, the production, manufacture, 
possession, transport, purchase and sale of intoxicating liquors. 

9. Relief of the disabled and unemployable. 

10. Burials and burial grounds; cremations and crerhation grounds. 

11. Education including universities, subject to the provisions of 
entries 63, 64, 65 and 66 of List I and entry 25 of List III. 

12. Libraries, museums and other similar institutions controlled or 
financed by the State; ancient and historical monuments and records other 
than those declared by Parliament by law to be of national importance. 

13. Communications, that is to say, roads, bridges, ferries, and other 
means of communication not specified in List I; municipal tramways; rope¬ 
ways; inland waterways and traffic thereon subject to the provisions of List I 
and List III with regard to such waterways; vehicles other than mechanically 
propelled vehicles. 

14. Agriculture, including agricultural education and research, protec¬ 
tion against pests and prevention of plant diseases. 

15. Preservation, protection and improvement of stock and prevention 
of animal diseases; veterinary training and practice. 

16. Pounds and the prevention of cattle trespass. 

17. Water, that is to say, water supplies, irrigation and canals, 
drainage and embankments, water storage and water power subject to the 
provisions of entry 56 of List I. 

18. Land, that is to say, rights in or over land, land tenures including 
the relation of landlord and tenant, and the collection of rents; transfer and 
alienation of agricultural land; land improvement and agricultural loans; 
colonization. 

19. Forests. 

20. Protection of wild animals and birds. 

21. Fisheries. 

22. Courts of wards subject to the provisions of entry 34 of List I; 
encumbered and attached estates. 

23. Regulation of mines and mineral development subject to the pro¬ 
visions of List I with respect to regulation and development under the- 
control of the Union. 

24. Industries subject to the provisions of entry 52 of List I. 

25. Gas and gas-works. 
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26. Trade and commerce within the State subject to the provisions of 
entry 33 of List III. 

27. Production, supply and distribution of goods subject to the provi¬ 
sions of entry 33 of List III. 

28. Markets and fairs. 

29. Weights and measures except establishment of standards. 

30. Money-lending and money-lenders ; relief of agricultural indebted¬ 
ness. 

31. Inns and inn-keepers. 

32. Incorporation, regulation and winding up of corporations, other 
than those specified in List I, and universities; unincorporated trading, 
literary, scientific, religious and other societies and associations; co-operative 
societies. 

33. Theatres and dramatic performances; cinemas subject to the pro¬ 
visions of entry 60 of List I; sports, entertainments and amusements. 

34. Betting and gambling. 

35. Works, lands and buildings vested in or in the possession of the 

State. 

36. Acquisition or requisitioning of property, except for the purposes 
of the Union, subject to the provisions of entry 42 of List III. 

37. Elections to the Legislature of the State subject to the provisions 
of any law made by Parliament. 

38. Salaries and allowances of members of the Legislature of the State, 
of the Speaker and Deputy Speaker of the Legislative Assembly and, if there 
is a Legislative Council, of the Chairman and Deputy Chairman thereof. 

39. Powers, privileges and immunities of the Legislative Assembly 
and of the members and the committees thereof, and, if there is a Legislative 
Council, of that Council and of the members and the committees thereof; 
enforcement of attendance of persons for giving evidence or producing docu¬ 
ments before committees of the Legislature of the State. 

40. Salaries and allowances of Ministers for the State. 

41. State public services; State Public Service Commission. 

42. State pensions, that is to say, pensions payable by the State or out 
of the Consolidated Fund of the State. 

43. Public debt of the State. 

44. Treasure trove. 

45. Land revenue, including the assessment and collection of revenue, 
the maintenance of. land records, survey for revenue purposes and records of 
rights, and alienation of revenues. 

46. Taxes on agricultural income. 
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47. Duties in respect of succession to agricultural land. 

48. Estate duty in respect of agricultural land. 

49. Taxes on lands and buildings. 

50. Taxes on mineral rights subject to any limitations imposed by 
Parliament by law relating to mineral development. 

51. Duties of excise on the following goods manufactured or produced 
in the State and countervailing duties at the same or lower rates on similar 
goods manufactured or produced elsewhere in India :— 

(a) alcoholic liquors for human consumption; 

(b) opium, Indian hemp and other narcotic drugs and narcotics; 
but not including medicinal and toilet preparations containing alcohol or any 
substance included in sub-paragraph (b) of this entry. 

52. Taxes on the entry of goods into a local area for consumption, use 
or sale therein. 

53. Taxes on the consumption or sale of electricity. 

54. Taxes on the sale or purchase of goods other than newspapers. 

55. Taxes on advertisements other than advertisements published in 
the newspapers. 

56. Taxes on goods and passengers carried by road or on inland 
waterways. 

57. Taxes on vehicles, whether mechanically propelled or not, suitable 
for use on roads, including tramcars subject to the provisions of entry 35 of 
List III. 

58. Taxes on animals and boats. 

59. Tolls. 

60. Taxes on professions, trades, callings and employments. 

61. Capitation taxes. 

62. Taxes on luxuries, including taxes on entertainments, amusements* 
betting and gambling. 

63. Rates of stamp duty in respect of documents other than those 
specified in the provisions of List I with regard to rates of stamp duty. 

64. Offences against laws with respect to any of the matters in this 

List. 

65. Jurisdiction and powers of all Courts, except the Supreme Court* 
with respect to any of the matters in this List. 

66 Fees in respect of any of the matters in this List, but not including 
fees taken in any Court. 

List III — Concurrent List 

1. Criminal law, including all matters included in the Indian Penal 
Code at the commencement of this Constitution but excluding offences 
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against laws with respect to any of the matters specified in List I or 
List II and excluding the use of naval, military or air forces or any other 
armed forces of the Union in aid of the civil power. 

2. Criminal procedure, including all matters included in the Code of 
Criminal Procedure at the commencement of this Constitution. 

3. Preventive detention for reasons connected with the security of a 
State, the maintenance of public order, or the maintenance of supplies and 
services essential to the community; persons subjected to such detention. 

4. Removal from one State to another State of prisoners, accused 
persons and persons subjected to preventive detention for reasons specified 

in entry 3 of this List. 

$ 

5. Marriage and Divorce; infants and minors; adoption; wills, intestacy 
and succession; joint family and partition; all matters in respect of which 
parties in judicial proceedings were immediately before the commencement 
of this Constitution subject to their personal law. 

6. Transfer of property other than agricultural land; registration of 
deeds and documents. 

7. Contracts, including partnership, agency, contracts of carriage, and 
other special forms of contracts, but not including contracts relating to 
agricultural land. 

8. Actionable wrongs. 

9. Bankruptcy and insolvency. 

10. Trust and Trustees. 

11. Administrators-general and official trustees. 

12. Evidence and oaths; recognition of laws, public acts and records, 
and judicial proceedings. 

13. Civil procedure, including all matters included in the Code of 
Civil Procedure at the commencement of this Constitution, limitation and 
arbitration. 

14. Contempt of court, but not including ^contempt of the Supreme 

Court. 

15. Vagrancy; nomadic and migratory tribes. 

16. Lunacy and mental deficiency, including places for the reception 
or treatment of lunatics and mental deficients. 

17 . Prevention of cruelty to animals. 

18 . Adulteration of foodstuffs and other goods. 

19 . Drugs and poisons, subject to the provisions of entry 59 of List I 
with respect to opium. 

20. Economic and social planning. 

21. Commercial and industrial monopolies, combines and trusts. 
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22. Trade Unions; industrial and labour disputes. 

23. Social security and social insurance; employment and unemploy¬ 
ment. 

24. Welfare of labour including conditions of work, provident funds, 
employers’ liability, workmen’s compensation, invalidity and old age pen¬ 
sions and maternity benefits. 

25. Vocational and technical training of labour. 

26. Legal, medical and other professions. 

27. Relief and rehabilitation of persons displaced from their original 
place of residence by reason of the setting up of the Dominions of India 
and Pakistan. 

28. Charities and charitable institutions, charitable and religious 
endowments and religious institutions. 

29. Prevention of the extension from one State to another of infectious 
or contagious diseases or pests affecting men, animals or plants. 

30. Vital statistics including registration of births and deaths. 

31. Ports other than those declared by or under law made by Parlia¬ 
ment or existing law to be major ports. 

32. Shipping and navigation on inland waterways as regards mechani¬ 
cally propelled vessels, and the rule of the road on such waterways, and 
the carriage of passengers and goods on inland waterways subject to the 
provisions of List I with respect to national waterways. 

33. Trade and commerce in, and the production, supply and distribu¬ 
tion of, the products of industries where the control of such industries by 
the Union is declared by Parliament by law to be expedient in the public 
interest. 

34. Price control. 

35. Mechanically propelled vehicles including the principles on which 
taxes on such vehicles are to be levied. 

36. Factories. 

37. Boilers. 

38. Electricity. 

39. Newspapers, books and printing presses. 

40. Archaeological sites and remains other than those declared by 
Parliament by law to be of national importance. 

41. Custody, management and disposal of property (including agri¬ 
cultural land) declared by law to be evacuee property. 

42. Principles on which compensation for property acquired or re¬ 
quisitioned for the purposes of the Union or of a State or for any other 
public purpose is to be determined, and the form and the manner, in which 

such compensation is to be given. 
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43. Recovery in a State of claims in respect of taxes and other public 
demands, including arrears of land-revenue and sums recoverable as such 
arrears, arising outside that State. 

44. Stamp duties other than duties or fees collected by means of 
judicial stamps, but not including rates of stamp duty. 

45. Inquiries and statistics for the purposes of any of the matters 
specified in List II or List III. 

# 46 - Jurisdiction and powers of all courts, except the Supreme Court 

with respect to any of the matters in this List. * 

47. Fees in respect of any of the matters in this List, but not including 
fees taken in any Court. 

EIGHTH SCHEDULE 

[Articles 344 (1) and 35l| 

Languages 

1. Assamese. 

2. Bengali. 

3. Gujarati. 

4. Hindi. 

5. Kannada. 

6. Kashmiri. 

7. Malayalam. 

8. Marathi. 

9. Oriya. 

10. Punjabi. 

11. Sanskrit. 

12. Tamil. 

13. Telugu. 

14. Urdu. 

NINTH SCHEDULE 

[Article 31B] 

1. The Bihar Land Reforms Act, 1950 (Bihar Act XXX of 1950). 

2. The Bombay Tenancy and Agricultural Lands Act, 1948 (Bombav 

Act LXVII of 1948). V 

3. The Bombay Maleki Tenure Abolition Act, 1949 (Bombay Act 

LXI of 1949). 

4 T ]LXn 0n f b 1949 ) alUqdari TenUrC Abolition Act > 1949 (Bombay Act 
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5. The Panch Mahals Mehwassi Tenure Abolition Act, 1949 (Bombay 

Act LXIII of 1949). 

6. The Bombay Khoti Abolition Act, 1950 (Bombay Act VI of 1950). 

7. The Bombay Paragana and Kulkarni Watan Abolition Act, 1950 

(Bombay Act LX of 1950). 

8. The Madhya Pradesh Abolition of Proprietary Rights (Estates, 

Mahals, Alienated Lands) Act, 1950 (Madhya Pradesh Act I of 
1951). 

9. The Madras Estates (Abolition and Conversion into Ryotwari) 

Act, 1948 (Madras Act XXVI of 1948). 

10. The Madras Estates (Abolition and Conversion into Ryotwari) 

Amendment Act, 1950 (Madras Act I of 1950). 

11. The Uttar Pradesh Zamindari .Abolition and Land Reforms Act) 

1950 (Uttar Pradesh Act I of i951). 

12. The Hyderabad (Abolition of Jagirs) Regulation, 1358F. (No. LXIX 

of 1358, Fasli). 

13. The Hyderabad Jagirs (Commutation) Regulation, 1359F. (No. XXV 

of 1359, Fasli). 



THE 

CONSTITUTION OF INDIA* 


[ Authenticated by the President 
of the Constituent Assembly on 
the 26th of November, 1949.] 

WE, THE PEOPLE OF INDIA, having 

Preamble, solemnly resolved to constitute India 

into a SOVEREIGN DEMOCRATIC REPUBLIC 

and to secure to all its citizens: 

JUSTICE, social, economic and political; 

LIBERTY of thought, expression, belief, faith 
and worship; 

EQUALITY of status and of opportunity ; 

and to promote among them all 

FRATERNITY assuring the dignity of the 
individual and the unity of the Nation; 

IN OUR CONSTITUENT ASSEMBLY 

this twenty-sixth day of November, 1949 , do 
HEREBY ADOPT, ENACT AND GIVE TO 
OURSELVES THIS CONSTITUTION. 

a. The Constitution of India as passed by the Constituent Assembly has been 
authenticated by the President of the Assembly by affixing his signature thereto 
on 26-11-1949—Notfn. No. CA/83/Cons./49, dated 26-11-1949, Gazette of India, 
1949, Extraordinary, page 2347. 

By Proclamations made by the Rajpramukhs of the respective Part B States 
of Hyderabad, Jammu and Kashmir, Madhya Bharat, Mysore, Patiala and East 
Punjab States Union, Rajasthan, Saurashtra and Travancore-Cochin, it is declared 
and directed that this Constitution shall be the Constitution for those states, 
shall be enforced as such in accordance with the tenor of its provisions and shall, 
as from the date of its commencement, supersede and abrogate all other constitu¬ 
tional provisions inconsistent therewith which are at present in force in those 
States—See Notifn. No. 12-P dated 24-1-1950, Gaz. Ind., 1950, Extra., page 437. 

l.Ind. Con. 1. 
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PREAMBLE 


Preamble 
Note 1 


Synopsis 


1. Preamble. 

2. “We, the People of India.” 

3. Sovereign Democratic Republic. 

4. Aims and Ideals of the Constitu¬ 

tion. 

5. Interpretation of the Constitu¬ 

tion—General. 

6. Unconstitutionality of Legisla¬ 

tion. 


7. Proceedings of Constituent As¬ 

sembly. 

8. English, American and other 

foreign decisions. 

9. Retrospective effect. 

10. Rules as to interpretation' of 
statutes—General. 


1. Preamble. — The Preamble is not the source of any substan¬ 
tive power conferred on the Government. 1 In Jacobson v. Massacliu- 
setts 2 the Supreme Court of America observed as follows : 

“We pass without extended discussion the suggestion that the 
particular section of the statute of Massachusetts now in question 
(S. 137, Chap. 75) is in derogation of rights secured by the Pream¬ 
ble of the Constitution of the United States. Although that preamble 
indicates the general purposes for which the people ordained and 
established the Constitution, it has never been regarded as the source 
of any substantive power conferred on the Government of the United 
States, or on any of its departments. Such powers embrace only 
those expressly granted in the body of the Constitution, and such as 
may be implied from those so granted. Although, therefore, one of 
the declared objects of the Constitution was to secure the blessings 
of liberty to all under the sovereign jurisdiction and authority of the 
United States, no power can be exerted to that end by the United 
States, unless, apart from the preamble, it be found in some express 
delegation of power, or in some power to be properly implied there¬ 
from.” 


It is a general principle about construction of statutes that when 
■words of an Act are clear in themselves, their meaning cannot be cub 
down or enlarged or otherwise affected by reference to the preamble. 
But when the meaning of any provision is not clear or is doubtful or 
is ambiguous, the preamble may be referred to for the purpose of 
ascertaining the aim and object of the legislation if the knowledge of 
such aim and object will remove the ambiguity of a provision. 3 

Thus, in the Sussex Peerage case* Lord Chief Justice Tindal 
observed as follows : 

“My Lords, the only rule for the construction of Acts of 
Parliament is, that they should be construed according to the 


Preamble — Note 1 

1. (1905) 197 U S 11 (22) : 49 Law Ed 643 (648), Jacobson v. Massachusetts . 

2. (1905) 197 U S 11 (22) : 49 Law Ed 643 (648). 

3. 1952 Cal 150 (Pr. 68) [A I R V 39 C 63] : 1952 Cri L Jour 450 (FB), Anwar 
Ali v. State of West Bengal. 

[See also 1950 F C 67 (Pr 8) [A I R V 37 C 6] : 1949 F C R 657 : 51 Cri L Jour 
1011 (FC), Rex v. Basudeva. (Statement in preamble may be useful-as throwing 
light on nature of matter legislated upon is not conclusive on question of vii'es.)] 

4. (1844) 8 E R 1034 (1057) : 11 Cl & Fin 85 (143). 

[Sec also (1904) 1 K B 811 (815, 816) : 73 L J K B 556, Hill v. Pannifer. 
(Preamble may be seen in case of ambiguity of Act.)] 
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intent of the Parliament which passed the Act. If the words of}, 
the statute are in themselves precise and unambiguous, then no* 
more can be necessary than to expound those words in theiri 
natural and ordinary sense. The words themselves alone do, in 
such case, best declare the intention of the lawgiver. But if any 
doubt arises from the terms employed by the Legislature, it has 
always been held a safe means of collecting the intention, to call 
in aid the ground and cause of making the statute, and to have 
recourse to the preamble, which, according to Chief Justice Dyer 
(Stowel v. Lord Zone'll 0 ) is ‘a key to open the minds of the 
makers of the Act, and the mischiefs which they intended to 
redress’.” 

0 

Thus, although the preamble to an Act may show the motive for 
an Act, it does not follow that the enacting portion must be limited to 
carrying out the motive. 0 

The above principles apply also to the interpretation of the 
Constitution. Thus, in Gopalan v. State of Madras, 1 Patanjali Sastri, f 
J. (as ho then was), observed as follows : 

“There can be no doubt that the people of India have, in exer¬ 
cise of their sovereign will as expressed in the Preamble, adopted 
the democratic ideal which assures to the citizen the dignity of 
the individual and other cherished human values as a means to 
the full evolution and expression of his personality, and in dele¬ 
gating to the Legislature, the Executive and the Judiciary their 
respective powers in the Constitution, reserved to themselves 
certain fundamental rights, so called, I apprehend, because they 
have been retained by the people and made paramount to the 
delegated powers, as in the American model. Madison (who 
played a prominent part in framing the First Amendment of the 
American Constitution) pointing out the distinction, due to histo¬ 
rical reasons, between the American and the British ways of 
securing ‘the great and essential rights of the people’ observed 
Here they arc secured not by laws paramount to prerogative but! 
by Constitutions paramount to laws’: Report on the Virginia 
Resolutions, quoted in Near v. Minnesota* This has been trans¬ 
lated into positive law' in Part III of the Indian Constitution, and 
I agree that in construing these provisions the high purpose and 
spirit of the Preamble as well as the constitutional significance of 
a Declaration of Fundamental Rights should be borne in mind. 
This, however, is not to say that the language of the provisions 
should bo stretched to square w’ith this or that constitutional 

5. (1797) 1 Plowden 353 (369) : 75 E It 530. 

6 . 1952 Cal 150 (Pr. 08) [AIR V 39 C 03] : 1952 Cri L Jour 450 (FB), Anwar Ali 
v. Slate of Wcat Bengal. (‘Cases’ in S. 5 (1) of West Bengal Special Courts Act, , 
1950, cannot be interpreted as cases requiring speedier trials, by looking at the \ 
Preamble to the Act.) 

7 . 1950 S C 27 (72) [AIR V 37 C 6] : 1950 S C R i 8 : 51 Cri L Jour 1383 (SC). 

8 . (1931) 75 Law Ed 1357 (1366) : 283 U S 697 (714). 
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Jl theory in disregard of the cardinal rule of interpretation of any 
| enactment, constitutional or other, that its spirit no less than its 
| intendment should ha collected primarily from the natural meaning 
of the words used.” 

Hence, when two interpretations are possible, the object and 
intention of the Constitution should be considered and that interpre¬ 
tation which fulfils such object should be followed. 9 In this sense, the 
Preamble to the Constitution can be regarded as a key to it-. 10 

When considering for the purpose of Art. 14 whether a legislative 
enactment is based on a reasonable classification with reference to the 
jObjects of the legislation the Preamble to the enactment may be looked 
at to see what is the subject of the legislation. 11 • 

2. “We, the people of India.” — It is the people of India 
that are the authors of the Constitution. The Constitution is not an 
imposed Constitution like the Government of India Act, 1935, which 
was passed by the British Parliament for the governance of this country. 
Although the Constitution was not directly voted on by the people of 
the country as it was practically impossible for all the people to take 
part in the voting, it is clear from the Preamble that the framers of 
the Constitution attached importance to the sovereignty of the people 1 
and the Constitution is promulgated in the name of the people. The 
members of the Constituent Assembly also represented directly the 
people and not the different States or Provinces. In other words, the 
Constitution is not one based on the authority of the several States 
which constitute the units of which the Union has been formed. In this 
sense also, the Constitution is one given by the people of the country 
to themselves. Even the American Constitution, in spite of the fact 
that it was actually born out of the agreement between a number of J 
independent States, professes to be established by the people of thef 
United States and not by the federating States in their sovereign 
capacities. 2 

3. Sovereign Democratic Republic. — According to the Pre¬ 
amble, the Constitution has been established in pursuance of the solemn 
resolution of the people of India to constitute India into a Sovereign 


9. 1951 Mad 1015 (Pr. 5) [AIR V 38 C 354] : 1952 Cri L Jour 170 (DB), Venkata, 
ramcin v. Commr. of Police, Madras.' 


10. 1951 Mad 1015 (1020) [A I R V 38 C 354] : 1952 Cri L Jour 170 (DB), 
| Venkataraman v. Commr. of Police , Madras. 

11. 1952 Mad 203 (213) [AIR V 33 C 98] (DB), Rajah of Bobbin v. State^of 
Madras. 

Preamble — Note 2 




1. 1951 All 257 (Prs. 185, 187, 188, 200) [AIR V 38 C 51] : ILR (1951) 1 All 269 
(FB), Moti Lai v. Uttar Pradesh Govt. 

2. (18G9) 19 Law Ed 101 (104) : 7 Wall 71, Lane Co. v. Oregon. (The U. S. Con¬ 
stitution of 1787 substituted National Government acting directly upon the 
citizens instead of the Confederate Government which acted only upon the States.) 

(1819) 4 Wheat 316 (429) : 4 Law Ed 579 (607), M'Culloch v. The State of Mary¬ 
land. 

(1816) 1 Wheat 304 (324) : 4 Law Ed 97 (102), Martin v. Hunter's Lessee . 
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Democratic Republic, and to secure certain objects set forth in the 
Preamble, 

Sovereign 

Sovereign power is that which is absolute and uncontrolled within 
its own sphere. 1 Full sovereignty implies independence from foreign 
control. Hence, the question naturally arises as to what is the effect 
of the declaration by India at the Prime Ministers’ Conference in 
London in April 1949, that she will continue her full membership of 
the Commonwealth of Nations and her acceptance of the King as the 
symbol of the free association of the independent member nations and, 
as such, the head of the Commonwealth. This declaration does not 
find a place in the Constitution. Further, the declaration itself says 
that India will continue her membership of the Commonwealth not¬ 
withstanding her becoming a Sovereign Democratic Republic. This 
means that the declaration assumes that India will continue her 
membership of the Commonwealth as a sovereign, independent re¬ 
public. Further, the declaration says that the Commonwealth of Nations 
is to be the free association of nations which means that no obligation 
is involved and that India may withdraw her membership at any 
time. The declaration also says that it is the free association of 
independent nations, which again means that the independence of the 
members is in no way affected. The only ground on which the question 
can be raised whether India’s sovereignty is affected by her continuance 
as a member of the Commonwealth is her acceptance of the King of 
England, which is a foreign country, as the head of the Commonwealth. 
But as to this, it must be noted that the King is only accepted as 
the symbol of tho free association of the independent nations of the 
Commonwealth and it is only in his capacity as such symbol he is 
accepted as tho head of the Commonwealth. Hence, the King is only 
accepted as tho symbolical head of the Commonwealth. He has not 
been given any function or power as such head. Hence, tho above 
declaration does not affect the real sovereignty of India. 

What are the benefits to India accruing as a result of her deciding 
to be a member of the Commonwealth in spite of her republican status? 
*(i) Under the India (Consequential Provision) Act, 1949, passed by 
the British Parliament immediately after the Constituent 
Assembly had adopted the Constitution, the British Parliament 
has virtually provided that no national of India shall suffer 
any disadvantage in Britain by reason of the creation of tho 
Republic but shall be in exactly the same position as citizens 
of other members of the Commonwealth like Canada or Australia 
when on a visit to the United Kingdom or with regard to any 
property which he may own there, (see Art. 5, Note 3.) r 
fii) The Act further secures that everything in the law of the United 
Kingdom is to remain as it would have been if the change due 
to the formation of the Republic had not been made. v 

Preamble— Note 3 

1, Salmond’s Jurisprudence, 9th Edn., 1937, p. 188. 
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(iii) Like a ^y other resident coming from a member State of the 
Commonwealth, an Indian is eligible to hold any public office 

' and to sit in Parliament. 3 

(iv) .Those professions which normally are closed to foreigners are 
open to Indians. 

(v) As regards eligibility to take part in public life of the United 

Kingdom or to practise a profession, the door remains wide 
open for those Indians who are able to take advantage of it. 

(vi) Indians will be free from the restrictions upon entry into and 
length of stay in the United Kingdom which are applicable to 
foreigners including such close neighbours of the English as the 
French, and the citizens of the United States. Indians will have 
the same right to enter or to leave the United Kingdom as have 
the citizens of all other States which are associated with the 

Commonwealth, w 

(vii) Indians are free to take up any employment they choose, while 
this matter in the case of foreigners is subject to strict control 
by Governments 

(viii) In common with all foreigners, Indians will be entitled to full 
protection of the law as regards freedom of speech and freedom 
from arrest, except on a specified charge of breaking the law.V 

The Sovereignty of India is a single and undivided sovereignty 
| which is vested in the Republic as a whole. Under the 
Constitution of the United States of America sovereignty is 
divided between the Union^g- nd thej^^s. (See Art. 1, Note 3.) 

Democratic Republic 

The Preamble uses both the words “democratic” and “r epubl ic” 
although each of them conveys the meaning of the Government by 
the people either directly or through elected representatives. But the 
expression “democratic republic” cannot be said to be mere tautology. 
For, democracy does not necessarily mean the republican form of 
| government. Even under a monarchy there can be democracy as in 
England. But the characteristic of a republic is that the head of the 
| State is appointed by the people directly or through their represent^- 
1 tives. 2 3 So, the expression “democratic republic” indicates that not only 
in substance political power must vest in the people but also that the 
form of the Government must be republican. 

a 

4. Aims and ideals of the Constitution. —The objects which 
are intended to be secured by the Constitution are set forth in the 
Preamble. Those objects are expressed by the words “Justice”, 
“Liberty”, “Equality” and “Fraternity”. These blessings are~to be 
secured for all the citizens. EaclFof these words “Justice” etc., is 


2. (’50) 54 Cal W N xlv (xlvi). (Article by E. C. S. Wade, Downing Professor 
of the Laws of England Cambridge University, in the British Information 
Services.) 

3. See Principles of Political Science by R. N. Gilchrist, 2nd Edn. 1923, p. 234. 
See Introduction to Political Science by Sir J. R. Seeley, (1896) pp. 178-174. 
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amplified by phrases showing what kind of justice, etc., are intended. 
The Directive Principles of State Policy, set forth in Part IV of the 
Constitution, further amplify the aims and objectives of the framers of 
the Constitution. These high ideals are also expressed in the Objectives 
Resolution adopted by the Constituent Assembly on 22nd January 
1947 / 

It is evident from the Preamble and the Directive Principles and 
from the other provisions of the Constitution that the object of the 
framers of the Constitution was to establish what is known as the 
welfare or the social service State. 1 The framers of the Constitution 
took a comprehensive view of the State activities and were not domi¬ 
nated by the laissez faire thought of the nineteenth century. 2 The 
Constitution reflects the tendency of modern civilisation to shift the 

4 / 

emphasis from the individual to the community. 3 But the Constitution 
has not ignored the individual but has endeavoured to harmonize the 
individual interest with the paramount interest of the community.' 1 '' 
Thus, for instance, the Constitution protects the freedom of the citizen 
by Art. 19 (1) (a) to (e) and (g), but empowers the State, even while 
those freedoms last, to impose reasonable restrictions on them in the 
interest of the State or public order or morality or of the general public 
as mentioned in els. (2) to (G). Further, the moment even this regulated 
freedom of the individual becomes incompatible with and threatens 
the freedom of the community, the State is given power by Art. 21 to 
deprive the individual of his life and personal liberty in accordance 
with the* procedure established by law subject to the provisions of 
Art. 22. Likewise, the Constitution gives protection to the right of 
private property by Art. 19 (1) (f) not absolutely but subject to reason¬ 
able restrictions to be imposed by law in the interest of the general 
public under cl. (5). And what is more important, as soon as the ^ 
interest of the community so requires, the State may, under Art. 31, 
deprive the owner of his property by authority of law subject to pay¬ 
ment of compensation if the deprivation is by way of acquisition or 
requisition of the property by the State. 6 Thus the Constitution has 
struck a balance between the rights and privileges of the citizen and 


Preamble — Note 4 

1. 1051 All 257 (Prs 185, 187, 188, 200) [AIR V 38 C 51] : ILR (1951) 1 All 269 
(FB), Moti Lai v. Uttar Pradesh Government. 

2. 1951 All 257 (Prs 185, 187, 188, 200) [AIR V 38 C 51] : I L R (1951) All 269 
(FB), Moti Lai v. Uttar Pradesh Government. 

3. 1952 S C 252 (Pr 106) [AIR V 39] : 1952 SCR 899, (1020, 1056) : 31 Pat 595 
(SC), State of Bihar v. Kamcshuar Singh. 

4. 1952 S C 252 (Pr 106) [AIR V 39] : 1952 S C R 88D (1020, 1056) : 31 Pat 565 
(SC), State of Bihar v. Kaincshwar Singh. 

5. 1952 S C 252 (Pr 106) [AIR V 39] : 1952 SCR 889, (1020, 1056) : 31 Pat 565 
(SC), State of Bihar v. Kameshwar Singh. (Per S. R. Das J..) 

[See also 1951 S C 41 (54) (Pr 49) [AIR V 38 C 9]: 1950 S C R 869 : ILR (1951) 
Hyd 461 (SC), Charanjit Lai v. Union of India. 

1950 S C 27 (Pr 113) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 ' 
(SC), Gopalan v. State of Madras.] 
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the powers of the Government . 6 In other words, the Constitution has 
accommodated and defined the spheres of operation of the two compet. 
ing doctrines namely, thajught. of .the individual.citi?en to life, liberty 
J^nd property and the power of the'State to impose restraints on the 
exercise and enjoyment of those rights in the interests of good govern¬ 
ment and the welfare of the State as a whole .' 7 

Interpretation of the Constitution—General._ By inter¬ 

pretation or construction is meant the process by which the Courts 
seek to ascertain the meaning of the Legislature through the medium 
of the authoritative forms in which it is expressed. 1 The Constitution 
contains an interpretation clause in art. 366 and unless the context 
otherwise requires the expressions defined in Art. 366 should be under¬ 
stood in the sense defined, wherever those expressions may occur in' 
the Constitution. Under Art. 367, cl. (1), the General Clauses Act, 1897, 
is made applicable for the interpretation of the Constitution. 3 

, In interpreting a constitution, the same principles apply as in 
* interpreting a statute. 3 The general rule about interpretation of statutes 
is that the intention of the Legislature is to be gathered primarily 
from the words used in the enactment. And this rule equally applies 
to the construction of a constitution. 4 Hence, the Constitution must be 
interpreted according to the plain and natural meaning of the words 
used. 6 Where the text is explicit, it is conclusive alike in what it^ 

6. 1951 Mad 120 (130) [AIR V 38 C 14] : ILR (1951) Mad 149 (FB), Dorairajan 
v. State of Madras. 

7. 1951 Mad 120 (130) [AIR V 38 C 14] : ILR (1951) Mad 149 (FB), Dorairajan 
v. State of Madras. 

Preamble — Note 5 

1. Salmond’s Jurisprudence, Ninth Edition, 1937. p. 220. 

2. 1953 Assam 35 (Pr 6) [AIR V 40 C 13] : 1953 Cri L Jour 395 : I L R (1953) 5 
Assam 24 (FB), State v. Judhabir. 

3. 1950 S C 27 (93) [AIR V 37 C 6] : 1950 S 0 R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

1953 Assam 35 (36) (Pr 6) [AIR V 40 C 13] : 1953 Cri L Jour 395 : ILR (1953) 5 
Assam 24 (FB), State v. Judhabir. 

1951 Nag 58 (Pr 135) [AIR V 38 C 20] : ILR (1951) Nag 646 : 52 Cri L Jour 1140 
(FB), Sheoshankar v. M. P. State Govt. 

1952 Bhopal 1 (Prs 8, 9) [AIR V 39 C 1] : 1952 Cri L Jour 660, Govind Prasad 

v. State of Bhopal. * 

1950 Madh B 46 (Pr 9) [AIR V 37 C 25] : ILR (1952) Madh B 231 (DB), Haven- 
dranath v. State of Madhya Bharat. 

4. 1950 S C 27 (Pr 112) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan y. State of Madras. 

1952 Bhopal 1 (Prs 8, 9) [AIR V 39 C 1] : 1952 Cri L Jour 660, Govind Prasad 
v. State of Bhopal. 

1951 Mad 1015 (Pr 4) [AIR V 38 C 354] : 1952 Cri L Jour 170 (DB), Venkata - 
raman v. Commr. of Police , Madras. 

(’48) 1948 Bur L R (SC) 541 (553) (SC), V Htive v. U Tun Ohn. 

5. 1952 Tra Co 205 (Pr 9) [AIR V 39] (DB), Nesamani v. Varghesc. 

1951 Mad 979 (Pr 7) [AIR V 38 C 339] (DB), Narasaraopeta Electric Corporation 
v. State of Madras. 

1950 Madh B 107 (Pr 5) [AIR V 37 C 40] (SB), Krishnaji v. Madhya Bharat 
State. 
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\ directs and in what it forbids. 6 Where the intention of a constitutional 
provision is clear, there is no room for construction and no excuse fori 
interpretation or addition. 7 The Court has no right to stretch or twist 

the language of the Constitution in the interests of any political, social 
or constitutional theory. 8 

In construing an article of the Constitution, a meaning must be 
| given to every word used in the article. 9 It is not a sound principle of 
construction to brush aside words in a statute as being inapposite 
surplusage if they can have appropriate application in circumstances 
conceivably within the contemplation of the statute. 9 * Similarly, the 
Court should not read in the Constitution words which are not there, 
when the words used in the article under construction are plain. 10 

With regard to the American Constitution it has been held that 

* it was written to be understood by the voters and hence, words and 
|phrases in the Constitution are used in their ordinary and not in their 
\technical meaning. 11 The same may be said about the Indian Consti¬ 
tution. In this connection, the following observations of Bose, J., in 

* State qI. West Bengal v. Anwar Ali na may be quoted :_ 

“The law of the Constitution is not only for those who govern 
or for the theorist, but also for the bulk of the people, for the 
common man for whose benefit and pride and safeguard the 
? Constitution has also been written. Unless and until these funda- 
? mental provisions are altered by the Constituent processes of 
r Parliament they must be interpreted in a sense which the common 
man, not versed in the niceties of grammar and dialectical logic, 

• can understand and appreciate so that he may have faith and 
confidence and unshaken trust in that which has been enacted 
for his benefit and protection.” 

In interpreting the Indian Constitution, Courts should go by the 
plain words used therein without the importation of expressions like 
“Police Power,” etc. 12 The expression “Police Power” is a term of 


V* (Pr 6) CAIR V 37 C 6] : 28 Pat 775 : 51 Cri L Jour 25G (DB) 
Bxdya Chaudhary v. Province of Bihar. (1912 App Cas 571, A. G. for Ontario 
v. A. G. for Canada, Rel. on.) 

k S <1 A 9 T 1) J 5 ., L , aW ,^V? 4 uJf 44) : 282 U S 710 (731) ’ Unitcd Statcs V. Sprague, 
^oln County 2 ' 144 ^ 584 ’ P a “ e Valley Pub - p owcr and Irrig. Dist. v. Lin. 

8. 1951 Mad 120 (Pr 31) [AIR V 38 C 14] : I L R (1951) Mad 149 (FB) Dorai 

rajan v. State of Madras . ’ 

9. 1950 S C 27 (Pr 8) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Uopalan v. State of Madras. 

9a. 1952 S C 369 (Dr 26) [AIR V 39] : 1953 S C R 1 (SC), Aswini Kumar,, 
Aralnnda Bose. 

10 . 19 52 Madh B 31 (41) (Pr 37) [AIR V 39 C 10] : I L R (1952) Madh B 145 
Anand Bihan v. Bam Sahay. 

11. (1931) 75 Law Ed. 640 (644) : 282 U S 716 (731), United States v. Sprague. 

l \ a ‘ (104) (Pr 92) [AIR V 39 0 18 J : 1952 S C R 284 : 1952 Cri L 

Jour 510 (SC). 

n? 5 L S ° 41 . (Pr 56) [AIR V 38 0 9 J : 1950 s C R 869 : I L R (1951) Hyd 461 
(8 O), Charanjit Lai v. Union of India. 
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variable ancl indefinite connotation in American law and the importa¬ 
tion of such expressions will make the task of interpretation more 
difficult. 13 


In the undermentioned case, 14 it was held by the Supreme Court 
of America that the fact that the framers of the Federal Constitution 
could not possibly have been familiar with a certain subject-matter is 
of little significance in determining whether a provision in the Consti¬ 
tution applies thereto. In contrast to this, it may be mentioned that it 
was held by the Judicial Committee of the Privy Council in the Labour 
Relations Board of Saskatchewan v. John East Iron Works 16 that 
the words “superior District or County Court” in S. 96 of the British 
North America Act of 1867 could not apply to a tribunal exercising a 
jurisdiction absolutely foreign to the conception of judicial power 
which must have been in vogue at the time of the enactment of the 
British North America Act, 1867... - 


Too great a stress must not be laid in construing an article of 
the Constitution, on grounds of analogy. 16 When the same words are 
not used, it is against the ordinary canons of construction to interpret 
a provision in the Constitution in accordance with the interpretation 


_ f * 


v v »■ 


put upon a somewhat analogous provision in the Constitution of 
another country. 17 / 

If the language of the article in the Constitution is plain and 
unambiguous and admits of only one meaning, then the duty of the 
Court is to adopt that meaning irrespective of the inconvenience that 
.{Such a construction may produce. 18 If, however, two constructions 
[are possible, then the Court may adopt that which will ensure 
•smooth and harmonious working of the Constitution and eschew the 


13. 1951 S C 41 (Pr 56) [AIR V 38 C 9] : 1950 S C R 869 : I L R (1951) Hyd 461 
(S C), Charanjit Lai v. Union of India. 

14. (1940) 313 U S 299 (316) : 85 Law Ed 136S (1378), United States v. Classic. 

15. 1949 P C 129 (134) [AIR V 36 C 42) (PC). 

16. 1952 Tra Co 205 (Pr 9) [AIR V 39], Nesamani v. Varghese. (Such a course 
may lead to absurd consequences.) 

17. 1950 S C 27 (Pr 192) [AIR V 37 C 6] : 1950 S C R S8 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

[See however 1951 Punj 18 (26) (Pr 44) [AIR V 38 C 6] : 52 Cri L Jour 261 
(SB), Aviar Nath v. The State. (The presumption that a local Legislature must 
be deemed to have known the interpretation put on a statute (which is re¬ 
enacted) by a Court of competent jurisdiction though not applicable in terms 
the principle of that rule might well be looked at while interpreting the Consti¬ 
tution of India. Hence where the framers of the Indian Constitution have 
adopted essentially the language of the Amendments to the American Constitu¬ 
tion which has received judicial interpretation in the American Supreme Court, 
the Indian Courts should govern themselves with that interpretation.)] 

18. 1953 S C 10 (Pr 15) [AIR V 40 C 4] : 1953 SCR 254 : 1953 Cri L Jour 180 
(S C), State of Punjab v. Ajaib Singh. 

1951 S C 124 (126) (Pr 4) [AIR V 38 C 19] : 1950 S C R 940 : 52 Cri L Jour 391 
(S C), Janardhan Reddy v. The State . (The question of hardship cannot be and 
should not be allowed to affect the true meaning of the words used in the Consti¬ 
tution. The proper way is to approach the Articles irrespective of considerations 
of hardship.) 
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other which will lead to absurdity or give rise to practical inconveni¬ 
ence or make well established provisions of existing law nugatory. 19 

Spirit of the Constitution 

In Sturges v. Crowninshield , 20 Chief Justice Marshall of the 
United States observed as follows :— 

“Although the spirit of an instrument, especially of a Consti¬ 
tution, is, to be respected not less than its letter, yet the spirit is 
to be collected chiefly from its words. It would be dangerous in 
the extreme to infer from extrinsic circumstances that a case for 
which the words of an instrument expressly provide shall bo 
exempted from its operation. Where words conflict with each 
other, where the different clauses of an instrument bear upon 
each other and would be inconsistent unless the natural and 
common words be varied, construction becomes necessary, and a 
departure from the obvious meaning of words is justifiable. But 
if in any case the plain meaning of a provision, not contradicted 
by any other provision in the same instrument is to be dis¬ 
regarded, because we believe the framers of that instrument could 
i not intend what they say, it must be one in which the absurdity 
and injustice of applying the provision to the case would be so 
, monstrous that all mankind would, without hesitation, unite in 
^ejecting the application.” 

Thus, the spirit no less than the intendment of an enactment, 
constitutional or otherwise, should be collected from the natural 
{meaning of the words used. 21 As observed by Kania, C. J., in Gopalan 
v. State of Madras 22 , “the Courts are not at liberty to declare an Act 
void because in their opinion it is opposed to a spirit supposed to 
pervade the Constitution but not expressed in words.” 

Broad and liberal construction 

In construing a Constitution a narrow and technical view should 
not be taken, but the Constitution should, consistently with the words 


19. 1953 S C 10 (14) (Pr 15) [AIR V 40 C 4] : 1953 SCR 254 : 1953 Cri L Jour 
180 (S C). State of Punjab v. Ajaib Singh. (If the words used are unqualified 
and if unless taken with a qualification they lead to an absurd result if literally 
construed the necessary qualification may be implied (e.g.) arrest in Art. 22 (1)& 
(2) does not include each and every case of physical restraint (e. g.) arrest under 
Civil Courts’ warrant—It only includes arrest by (1) executive (2) on an accusa¬ 
tion of some conduct past or future but intended.) 

20. (1819) 4 Law Ed. 529 (550) : 4 Wheat 122. 

[See also (1905) 49 Law Ed. 643 (648) : 197 U S 11, Jacobson v. Massachusetts. 
(Chief Justice Marshall’s words were quoted and adopted.)] 

21. 1950 S C 27 (72) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (S C), 
Gopalan v. State of Madras. 

22. 1950 S C 27 (42) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (S C). 
[See also 1952 S C 252 (309, 315) (Prs 201, 231) [AIR V 39] : 1952 S C R 889 

(1020, 1056) : 31 Pat 565 (S C), State of Bihar v. Kameshtuar Singh. (In this 
case also the Supreme Court rejected an argument based on the “spirit” of the 
constitution when there was no foundation for it in the actual words of the 
constitution.)] 
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used, receive a broad and liberal construction. 23 In re G. P. Motor 
Spirit Act?* Gwyer, C. J., of the Federal Court observed as follows:— 

“The Judicial Committee have observed that a Constitution is 
not to be construed in any narrow and pedantic sense : Per Lord 
Wright in James v. Commonwealth of Australia . 24a The rules 
which apply to the interpretation of other statutes apply, it is- 
true, equally to the interpretation of a constitutional enactment. 
But their application is of necessity conditioned by the subject, 
matter of the enactment itself, and I respectfully adopt the 
words of a learned Australian Judge : 

‘Although we are to interpret the words of the Constitution 
on the same principles of interpretation as we apply to any 
ordinary law, these very principles of interpretation compel us 
. to take into account the nature and scope of the Act that we 
fare interpreting, to remember that it is a Constitution, a 
t mechanism under which laws are to be made, and not a mere 
Act which declares what the law is to be Per Higgins, J., in 
Attorney General v. Brewery Employees Union. 2ib 

“Especially is this true of a federal constitution, with its nice 
balance of jurisdiction. I conceive that a broad and liberal spirit 
{ should inspire those whose duty it is to interpret it; but I do. not 
imply by this that they are free to stretch or pervert the language 
of the enactment in the interests of any legal or constitutional 
theory, or even for the purpose of supplying omissions or of 
correcting supposed errors. A Federal Court will not strengthen, 
but only derogate from, its position, if it seeks to do anything but . 


23. 1950 Pat 322 (Pr 16) [AIR V 37 C 87] : 29 Pat 461:52 Cri L Jour 610 (F B), 
Brajnandan Sharma v. State of Bihar . 

(1940) 313 U S 299 (320):85 Law Ed. 1368 (1380), United States v. Classic. (Words 
of a constitution are not to be read with stultifying narrowness.) 

[See also 1951 Mad 1015 (1019) [AIR V 38 C 354] (D B), V enhataraman V. 
Comvir of. Police , Madras. (The fundamental canons of constitutional con¬ 
struction have to be gathered from the rules in Heydon’s case ( (1584) 3 Co. 
Rep 8 (a) p. 93) and it is not always a literary construction of the words that 
should be adopted but a construction that a statute made for the public good 
should be liberally construed and in the interests of the public. The object and 
intention of this statute have first to be gathered and that interpretation 
which fulfils such object should be followed remembering that it is a constitu¬ 
tion newly made for the welfare of the people whose safety is the supreme law. 
The Court has to find out what was the existing law and consider the reason 
for the change, bearing in mind the object intended to be fulfilled. The histori¬ 
cal aspect and perspective have also to be placed in the forefront.) 

(1922) 1922-2 App Cas 339 (365) : 92 L J P C 81, Viscountees Rhondda's Claim. 
(The words of the statute are to be construed so as to ascertain the mind of 
the Legislature from the natural and grammatical meaning of the words which 
it has used, and in so construing them the existing state of the law, the mis¬ 
chiefs to be remedied, and the defects to be amended, may legitimately be 
looked at together with the general scheme of the Act.)] 

24. 1939 F C 1 (4, 5) [AIR V 26] (F C). 

24a. (1936) 1936 App Cas 578 (614) : 105 L J P C 115. 

24b. (1908) 6 Commonwealth L R 469 (611). 
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declare the law ; but it may rightly reflect that a Constitution 
of Government is a ljving and organic thing, which of all instru- 

* ments has the greatest claim to he construed ut res viagis vcilecit 
I quam -pereat.” 

See the undermentioned cases 25 also which have adopted the 
above principles. 

• 

As observed in Gompers v. United States™ “the provisions of a 
Constitution are not mathematical formulas.; their significance 

is not formal but vital.” In James v. Commonwealth of Australia , 27 
Lord Wright observed as follows : 

It is true that a Constitution must not be construed in any 
narrow and pedantic sense. The words used are necessarily 
general and their full import and true meaning can often only be 
| appreciated when considered, as the years go on, in relation to 
( the vicissitudes of fact which from time to time emerge. It is not 
that the meaning of the words changes, but the changing circum¬ 
stances illustrate and illuminate the full import of that meaning. 
.... The true test must, as always, be the actual language used.’ 1 

The Constitution is not to be read as a legislative Code subject to 
continuous revision with the changing course of events but rather as 
a revelation of the great purposes which were intended to be achieved 
by it as a continuing instrument of Government, 23 In Bamhari v. 
Nilmoni Das 29 P. B. Mukharji, J., observed as follows : 

“Constitutional provisions are not to be interpreted and crip¬ 
pled by narrow technicalities but as embodying the working 
principles for practical Government. 

25. 1950 S C 27 (Pr 26) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(S C), Gopxilan v. State of Madras. 

1951 Mad 120 (Pr 31) [AIR V 38 C 14]: I L R (1951) Mad 149 (F B), Dorairajan 
v. State of Madras. 

1952 Bhopal 1 (Prs 8, 9) [AIR V 39 C 1]: 1952 Cri L Jour 660, Govind Prasad v. 
State of Bhopal. 

1952 Cal 799 (802) (Pr 13) [AIR V 39], Biman Chandra v. Governor, West Bengal. 

1952 Mad 27 (Pr 5) [AIR V 39 C 11] (DB), Kolandayammal v. Sinnavelappa. 

1952 Nag 330 (334) (Pr 16) [AIR V 39] : I L R (1952) Nag 409, G. D. Karkare v 
T. L. Shevde. 

1951 Mad 1015 (Pr 4) [A I R V 38 C 354] : 1952 Cri L Jour 170 (DB), Venkata, 
raman v. Commr. of Police, Madras. 

1950 Madh B. 40 (Pr 9) [A I R V 37 C 25] : I L R (1952) Madh B. 231 (DB), 
Harendranath v. State of Madhya Bharat. 

(1897) 165 U S 275 (281, 282) : 41 Law Ed. 715 (717, 718), Robertson v. Baldwin. 

2 6. (1913) 233 U S 004 (610) : 58 Law Ed. 1115 (1120). 

27. (1936) 1936 App Cas 578 (614) : 105 L J P C 115 (121) (P C). 

28. (1940) 313 U S 299 (316) : So Law Ed. 1368 (1378), United States v. Classic. 
[See also 1951 Pat 29 (Pr 52) [AIR V 33 C 5] : 30 Pat 174 (F B), Tobacco 

Manufacturers (India) v. The State. (An article in the Constitution should 
not be construed like the clauses in the Letters Patent which should be con¬ 
strued strictly.) 

1950 Pat 179 (Pr 2) [AIR V 37 C 38J, Kameshwar Singh v. Province of Bihar• 
(Principles to be applied are not same as would apply in construing ordinary 
documents.)] 

29. 1952 Cal 184 (Prs 13,13a) [AIR V 39 C 67] (DB). 
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The Constitution is not the home for legal curiosities. It is the 
epitome of the national aspirations of a free political society. It 
V must be so rendered in construction as to be able to receive and 
f reflect the organ tomes of national life.” 

In interpreting an organic statute like the Constitution, that 

^ cons truction most beneficial to the widest possible amplitude of its 
i powers must be adopted . 30 


In construing the Constitution, a construction which avoids a 
result unjust or injurious to the nation should be preferred . 31 Constitu¬ 
tional provisions designed for the security of the elementary rights of 
| life, liberty and property should be construed liberally in favour of the 
( citizen . 32 In other words, if there are two interpretations possible of a 
provision in the Constitution, the one which leans in favour of the 
| liberty of the people should be adopted in preference to one that 
curtails that liberty . 33 The principle laid down in British Goal Cor¬ 
poration v. King * 4 namely, that the construction most beneficial to 
the widest possible amplitude of its powers must be adopted, may not 
be helpful where the section is a constitutional guarantee of rights 
analogous to the rights of religious freedom or of equal right of all 
residents in all States . 85 The canon of construction which warrants a 
large and liberal construction to be put upon the various provisions of 
the Constitution should be modified by the canon of construction which 
lays down that a strict construction should be put on those provisions 
'which go to curtail the liberties of the subject or impose burdens or 
obligations upon him v 35A 


30 . 1935 P C 158 (162) [AIR V 22] (P C), British Coni Corporation v. King. 
((1930) 1930 App Cas 124: 99 L J P C 27, Edwards v. A.G. for Canada , Rel. on.) 

1952 Cal 610 (Pr 18) [AIR V 39], D. Parra juv. General Manager, B. N. Railway . 
((’35) 1935 App Cas 500 (518): 1935 P C 158 [AIR V 22] (P C), British Coal Cor¬ 
poration v. King , Foil.? 

(1936) 105 L J P C 115 (121) : 1936 App Cas 578, James v. Commonwealth of 
Australia. 

(’49) 1949 Bur L R (S C) 170 (185). Bo Thein Swe v. The Union of Burma. 

(’48) 194B Bur LR(SC) 541 (553), U Htwc v. U Tun Ohn. 

31. 1951 Mad 120 (Pr 31) [AIR V 38 C 14] : I L R (1951) Mad 149 (F B), Dorai- 
rajan v. State of Madras. (The framers of the constitution could not have 
meant to enact a measure leading to manifestly unjust or injurious results to 
the nation and a construction which avoids such results ought to be preferred.) 

1952 Trav. Co. 205 (206) (Pr 9) [AIR V 39] (D B), Nesamani v. Varghese. (That 
construction most agreeable to justice and reason should be adopted.) 

32 . 19 A L R 118 : 206 Ala 254, Randle v. Winona Coal Co. 

33 . 1950 Pat 332 (Pr 46) [AIR V 37 C 88] : 29 Pat 410 : 51 Cri L Jour 1251, 

| Ratan Roy y ,State of Bihar. 

1950 Orissa 157 (Pr 27) [AIR V 37 C 26] : I L R (1950) Cut 222 : 51 Cri L Jour 
1189 (F B;, Prahalad Jena v. State. 

34. 1935 P C 158 (162) [AIR V 22] (P C). 

35 . (1936) 1936 App Cas 578:105 L JPC 115 (121), James v. Commonwealth of 
Australia . 

35a. 1946 Bom 216 (234) [AIR V 33 C 59], Tan Bug Taim v. Collector of 
Bombay. 
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When two constructions are possible that construction must be 

adopted which will implement what appears to be the intention of 

{the makers of the Constitution in preference to the one which will 
retard that intention .? 6 

In interpreting a constitution, the Court is entitled, when necessary, 
to take into consideration .the history behind it , 37 It is legitimate in 
construing a statute to take into account existing laws and the manner 
in which they tbef were acted upon and enforced. This rule is even 
more appropriate in the case of the Constitution because the Constitution 
itself continues in force all the laws which were in existence at the 
•date when it came into being except those which are inconsistent with 
'itself . 33 When there is doubt as to the interpretation of the constitu¬ 
tional amendment, the amendment must be interpreted in the light of 
the circumstances which gave occasion for the amendment, and the 
amendment must receive an interpretation which will forward the 
purpose for which it was made . 33 


3S. 195*2 S C 252 (Pr 95) [AIll V 39] : 1952 SCR 8S9 (1020, 105G) : 31 Pat 5G5 
(S C), State of Bihar v. Kameshwar Singh. 

(1940) 313 U S 299 (31G) : 85 L Ed. 1368 (137S), United States v. Classic. (Court 
should prefer that meaning which will effectuate rather than defeat the consti. 
tutional purpose ) 

(1899) 176 U S 581 (G0‘2) : 44 Law Ed. 597 (605), Maxwell v. Dow. (Constitutional 

amendment — Doubt as to interpretation of the words use 1_Circumstances/ 

which occasioned the amendment to be seen and the amendment to bo construed? 
in such a way as to advance the purpose for which it was made.) 

[See 1952 Bhopal 1 (Prs 8, 9) [A I R V 39 C 1J : 1952 Cri L Jour GGO, Govind 
Prasad v. State of Bhopal. (Where any particular provision is open to more 
than one construction it is only the logical one an 1 the one that naturally flows 
from it which has to be accepted. For this purpose, it is often necessary to 
enter the mind of the framers of the Constitution, an l to achieve this, it is 
dangerous to import anything not inherently present in it.)] 

[See also 1950 Mftdh B. 107 (Pr 5) [AIR V 37 C 40] (S B), Krishnaji v. Madhya 
Bharat State. (Orders of the Sovereign and other like Constitutional instru¬ 
ments must be construed according to the natural and plain meaning of the 
words used. If there is a reasonable doubt as to the meaning of the words use I, 
a construction which will carry into ede:t the plain intention of the authority* 
responsible for the order rather than one which will defeat that intention 
should be prcferrel.)] 

37. 1951 Mys 72 (93) (Pr 59) [AIR V 39 C 33] : I L R (1951) Mys 294 : 52 Cri L 
Jour 992 (F B), Abdul IChader v. State of Mysore. 

1950 Lah 177 (Pr *20) [AIR V 37 C 57] : Pak L R 1950 Lah 658 : 51 Cri L Jour 
1378 (F B), Sarfraz Khan v. The Crown. , 

[See also 1951 Mad 1015 (1019) (Pr 5) [AIR V 33 C 354] : 1952 Cri L Jour 170 
(DB), Venhataraman v. Commr. of Police, Madras. (The state of circumstances 
which existed before the Constitution which necessitated the change must be 

seen to gather its object and intention and in doing so, some bit of historical 
perspective is also necessary.) 

(1920) 1 KB 773 (791) : 89 L J KB 1178, Attorney .General v. Brown. (In 
•construing an Act of Parliament it is legitimate to consider the state of the 
(law at .the time the Act was passed, and the changes it was passed to effect.)] 

38. 1953 S C 252 (Pr 40) [A I R V 40 C 62] (SC), State of Bombay v. United 
Motors Ltd. (Per Bose J.) 

39 . (1899) 176 U S 581 (602) : 44 LaV Ed 597 (605), Maxwell v. Dow . 
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.Che words in the Constitution should be given the meaning they 

were intended to bear when that instrument was framed and adopted. 4 *' 

In regard to the Constitution of the United States it has been held 

that the language of the Constitution cannot be interpreted safely except 

o} reference to the Common law of England and British institutions as 

they were when the instrument was framed and adopted. 41 Similarly, 

expressions based on the English law, which have been used in the 

Constitution, as for instance, certiorari , habeas corpus , mandamus , 

etc., should be interpreted in the light of the English law and the law 

which was in force in India, immediately prior to the Constitution, 

which must be presumed to have been known to the members of the 

Constituent Assembly. See in this connection the notes on Arts. 32 
and 22G. 


Help from extraneous facts existing at the time of the framing of 
the Constitution might be obtained in ascertaining the intention of its 
framers though that intention must primarily or in the ultimate .resort 
be ascertained from the language of the enacted words. 42 

Definitions given by eminent text book writers may be referred 
to as being likely to be present to the minds of the framers of th» 
Constitution, because such definitions embody the common under¬ 
standing of those who know the subject. 43 

The Constitution must be read as a whole, taking into consi¬ 
deration the different parts in trying to hormonize the same. 44 Tho 
presumption should be that no conflict or repugnancy between the 
different parts of the Constitution was intended by the framers. 45 In 
James v. Commonwealth of Australia , 4G Lord Wright observed as 
follows 

“The question then is one of construction and in Jibe ultimato 
resort must be determined upon the actual words used, r^ad not in 
vacuo but as occurring in a single complex instrument in which 
one part may Throw light on another. The Constitution has been 
described as the federal compact and the construction must hold & 
balance between all its parts .\*y 


40 . 1949 P C 129 (Prs 31 to 36) [AIR V 36 C 42] (PC), L. R. Board v. J. E. I. 
W orks. 

(1857) 19 How 393 (404) : 15 Law Ed. 691 (700), Dred Scott v. Sandford. 

41. (1925) 69 Lwa Ed. 527 (530) : 267 U S 87, Ex parte Grossman. 

42 . 1951 Mad 120 (Pr 28) [AIR V 38C14] : JLR (1951) Mad 149 (FB), Dorairajan 
v. State of Madras. 

43 . 1939 F C 1 (35) [AIR V 26] (FC), In re C. P. Motor Spirit Act. ( (’34) 1934 
AppCas 45: 103 I. J P C 1, Attorney-General for British Columbia v. Kingoome 
Navigation Co. Ltd., Rel. on.) 

44. 1950 S C 27 (93) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
I Gogalan v. State of Madras. 

45 . 1950 S C 27 (93) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1333 (SC), 

. Gopalan v. State of Madras. 

1952 Mad 395 (396) [AIR V 39 C 105 (35)] : ILR (1952) Mad 933 (DB), Anantha- 
krishnan v. State of Madras. 

46 . (1936) 105 L J P C 115 (121) : 1936 App Cas 578 (PC). 
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The same words must prima facie be presumed to carry the 
|same meaning wherever they occur in the Constitution . 46 ' 1 When two 
different expressions are used in the Constitution they must prima 
kfacie be assumed to have different meanings and not the same 
| meaning. But this is not conclusive and instances are not unknown 

when two different expressions are used to convey the same meaning . 48 

MargiasLPPtes may be referred to when the meaning of the 
frords used is ambiguous . 48 But where the meaning of the words of 
an article is clear, it cannot be controlled by reference to the marginaf 
,notes . 60 The marginal notes to the articles in the Constitution were 
inserted with the knowledge and authority of the Constituent Assembly 
and hence may he referred to in interpreting the articles and elucidat¬ 
ing their meaning . 61 The view regarding the inadmissibility of marginal 
notes expressed by the Privy Council in Balraj Kunwar v. Jagatpal 
Singh should be taken to have undergone a change both in India 
and in England and it must be held that marginal notes inserted with 

the knowledge and authority of the Legislature are admissible for 
elucidating the Act . 53 

The rule of ejusdem generis should never be invoked where its 
application appears to defeat the general intent of the instrument . 54 < 

The Court will not formulate a rule of constitutional law broader 
than is required by the precise facts to which it is to be applied . 66 

6. Unconstitutionality of legislation. — The Constitution is 
supers*_to.the will of the Legislature . 1 A Legislature which is subject 


i 


46a. See 118 ALB 789 : 978 N Y 200, Judd v. Board of Education. (Written 
Constitutions are to receive uniform and unvarying interpretations.) 

47. 1952 Bom 10 (Pr 18) [A I B V 39 C 2] (DB), State of Bombay v. He man 
Santal. 

48. 1952 Bom 10 (Pr 18) [AIB V 39 C 2] (DB), State of Bombay v. Neman 
Santal. 

49. 19.32 Bom 1G (Pr 19J [AIR V 39 C 2] (DB), State of Bombay v. Heman 

Santal. ’ 

50. 1952 Bom 10 (Pr 19) [AIB V 39 C 2] (DB), State of Bombay v. Neman Santal. 

51. 1952 All 788 (Pr. 9) [A I B V 39] : 1952 Cri L Jour 1282, Jndhey v. State 
I (In this ease the Court compare,1 the marginal notes of the corresponding nrovi! 

1 in i n m iw M L _ £ T — 1 Z — A a # l • i . . « Ol. 




V 


52. (’04) I LB 20 All 393 (400) : 31 Ind App 132 (PC). 

53. 1952 All 788 (Pr 9) [AIB V 39] : 1952 Cri L Jour 1282. Jndhey v. State. 

I 1952 Bom 10 (25) (Pr 19) [AIB V 39 C 2] (DB), State of Bombay v. Neman 
f Santal. - 

54". 1952 Nag 330 (Pr 15) [AIR V 39] : ILR (1952) Nag 409 (DB), G. D. Karhave 

v. r. L. Shevdc. (1938 Bom 41 [AIR \ 25], I. T . Coinmr. v. Laxmidas Devidas 
Foil.) 

55. 1950 Pat 392 (422) (Pr 57) [A I B V 37 C 108) (SB), Kameshwar Singh v 

Province of Bihar. ((1935) 297 US 283: 80 Law Ed 088, Ash wander v. Tennessee 
Valley Authority , Foil.) 

Preamble — Note 6 

1. 1951 All 257 (Prs 191, 192) [A I B V 38 C 51] : I L B (1951) 1 All 2G9 (FB) 
Moti Lai v. Uttar Pradesh Govt. * 

l.Ind.Con. 2. 
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I to a written Constitution cannot have absolutely sovereign powers. 2 
Herein lies the distinction between the British Parliament and the 
Legislatures under the Indian Constitution. The Constitution is the 
fundamental law of the land to which all other laws must conform.® 
The validity of laws passed by the Legislatures, therefore, must be 
tested according to the provisions of the Constitution. 4 An Act of the 
Legislature, which is repugnant to the Constitution,, is void. 5 ^ 

* The Constitution contains express provision for judicial review of 
legislation as to its conformity with the Constitution, unlike in 
America where the Supreme Court has assumed extensive powers of 
reviewing legislative acts under cover of the widely interpreted “due 
Iprocess clause” in the Fifth and Fourteenth Amendments of the 
American Constitution. 5 ® This is especially true as regards Funda¬ 
mental Rights as to which the Supreme Court has been assigned the 

role of a sentinel on the qui vive. db 
— - - .. .. . , --. _____ 

1950 Orissa 157 (Pr 15) [A I R V 37 C 26] : ILK (1950) Cut 222 : 51 Cri L Jour 
11S9 (FB), Prahalad Jena v. State. 

2. 1951 All 257 (Prs 191, 192) [A I R V 38 C 51] : I L R (1951) 1 All 269 (FB), 
Moti Lai v. JJttar Pradesh Govt. 

1950 Orissa 157 (Pr 22) [AIR V 37 C 26] : I L R (1950) Cut 222 : 51 Cri L Jour 
1189 (FB), Prahalad Jena v. State. 

3. (1803) 2 Law Ed 60 (73) : 1 Crancli 137, Marbury v. Madison. 

1950 Orissa 157 (Pr 15) [AIR V 37 C 26] : I L R (1950) Cut 222 : 51 Cri L Jour 
1189 (FB), Prahalad Jena v. State. 

(1935) 297 U S 1 (62) : 80 Law Ed 477 (486), United States v. Butler. ■ 

168 A L R 621, Egbert v. Dunseith. (The Constitution of the State is its para- 
| mount law, being a self-imposed restraint upon the people of the State in the 

* exercise of their Governmental sovereign power.) 

112 A L R 660, Float v. Board of Examiners. (Disobedience or evasion ofii 
[ Constitutional mandate may not be tolerated even though such disobedience majf 
at least temporarily promote in some respects the best interests of the public.) 

53 A L R 463, J elite Company v. Emery. (Constitution is the mandate of a 
sovereign people to its servants and representatives and no one of them has a 
right to ignore or disregard its mandates.) 

96 A L R 802 : 124 Tex 45, Travelers' Ins. Co. v. Marshall. (Neither the Legis. 
flature, the executive officers nor the judiciary can lawfully act beyond the 

* limitations to the Constitution.) 

4. 1950 Orissa 157 (Pr 22) [AIR Y 37 C 26] : ILR (1950) Cut 222 : 51 Cri L Jour 
1189 (FB), Prahalad Jena v. State. 

5. 1951 All 257 (Prs 191, 192) [A I R V 38 C 51] : I L R (1951) 1 All 269 (FB), 
Moti Lai v. Uttar Pradesh Govt. 

1951 Hyd 11 (Pr 35) [AIR V 38 C 2] : I L R (1951) Hyd 1 : 52 Cri L Jour 1333 
(FB), Abdur Rahim v. J. A. Pinto. 

1951 Bom 33 (Pr 4) [AIR V 38 C 13] : I L R (1951) Bom 546 : 52 Cri L Jour 418 
(DB), In re Maganlal Jivabliai. 

81 ALR 580 : 162 S C 413, State v. Wilson. 

. 37 A L R 1298 : 88 Fla 249, Nuveen v. Greer. 

(1803)1 Cr 137 (178) : 2 Law Ed 60 (74), Marbury v. Madison. 

5a. 1952 S C 196 (199) (Pr 13) [A I R V 39] : 1952 S C R 597 : 1952 Cri L Jour 
966 (SC), The State of Madras v. V. G. Raw. 

5b. 1952 S C 196 (199) (Pr 13) [A I R V 39] : 1952 S C R 597 : 1952 Cri L Jour 
966 (SC), The State of Madras v. V. G. Raw. 

1950 S O 124 (126) (Pr 5) [A I R V 37 C 7] : 1950 SCR 594 : 51 Cri L Jour 1514 
(SC), Romesh Thappar v. State of Madras. 

'i 
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Two tests for determining the constitutionality of a statute are : 
(i) whether it falls within the legislative jurisdiction of the particular 
Legislature, and (iil whether it does not conflict with any restriction 
imposed on legislative power by the Constitution. 6 

In construing an Act of the Legislature with a view' to see 
whether it is unconstitutional, the meaning and intention of the 
Legislature must primarily be gathered from the language of the 
enactment itself. 7 An Act should not be declared *okl merely because 
in the opinion of the Court it is opposed to the spirit of the Constitu¬ 
tion, when the provisions of the Constitution are explicit in respect of 
fthe matter in question. 6 But when the provisions of an enactment are 

not clear in themselves the Court is entitled to construe the provisions 
according to the established principles. ^ 

One of the matters which can bo taken into consideration by the 
Court in interpreting the provisions of a Constitution in regard to the 
powers of a Legislature is the legislative practice in vogue at the time 
of enactment of the Constitution. Because, very often a Constitution 
embodies a great deal of practice with regard to a particular legisla¬ 
tion which has been built up in the country in the past. 6 

The meaning and scope of the articles in the Constitution are not 
^controlled by the various entries in the lists in Sen. VII, but on the 

(V i ^ various items in the legislative 

flists in Sen. VII are controlled by the articles. 10 

8) [A 1 E V 380151 : 30 1>at 454 < SB >' Kamcslncar Singh v. 

i950 p at 1!) ,20) (Pr G) [A I R V 37 C 6] : 28 Pat 775 : 51 Cri L Jour 25G (DB) 
(PG) n Voin Ud ‘ a ’ y V ' P ' 0vince ° f Blhar - (( ' 78) 5 Iud A pp 17 8 : 4 Cal 172,’ 

7. 1939 F C 1 (4) [AIR V 26] (F C), In rc C. P. Motor Spirit Act. 

8 'l®® 2 252 (80 ®' 37C) ,Prs - 201 ’ 231 > [A I R V 39] : 1952 S C R 8S9 (1020 

1056) : 31 Pat 565 (S C), State of Bihar v. Kameshwar Singh 

, C 27 < 42 > < P ' 20 > [A I R V 37 C 6] : 1950 S C R 68 : 51 Cri L Jour 1383 
(S C), G njtalan v. State of Madras. 

”5! (PM % 3 , 7) [A1 » V , 38 0 3 « ■■ } L R (1931) Mys 284 : 52 Cri L Jour 

U duaiil Khader v. State of Mysore. 

(1905) 197 U S 11 (22) : 49 Law Ed 643 (648), Jacobson v. Massachusetts 

9 !952 Bom 201 (266, 270) (Prs 8, 14) [AIR V 39]: I L R (1953) Bom 446 (DB) 

J. N. Duggan v. I. T. Commr. Bombay City. (Chagla C. Interpretation of 

entries in legislative lists must be consistent with and in conformity ? with lecis 

lative practice ,-Tcndolkar J. - Where language used is ambiguous ^slati^ 
practice may be seen.) b legislative 

1952 Mad 27 (Pr 5) [A I R V 39 C 11 ] (DB), K aland a yam mat v. Sinnavelanm 
(When a power is conferred to legislate on a particular topic, it is importanVin 
determining the scope of the power to have regard to what i^ ordinarily treated 
as empowering within that topic in the legislative practice and particularly in 

rST praCt ‘ Ce ° f thC State WWch haS C0Dterred the p °™ Ca»Vw 

'iso^l’ini 22 , 1 (1 , lr 7) (A 1 R V 37 C 60] : I L R (1950) Bom 290 : 51 Cri L Jour 
1207 (DL), A i short She tty v. Evi'peror. 

10. 1951 Madh B 121 (Pr 119) [A I R V 38 C 581: I L R (19521 to 

Cri L Jour 1305 (FB), Dayabhai v. It. T. Authority. ’ ^ B * U = 52 


Preamble 
Note 6 



20 


PREAMBLE 


Preamble 
Note 6 


I he Constitution is a very detailed one, unlike the American 
Constitution, and the whole has to be read with the same sanctity 
without giving undue weight to Part III or Art. 246 except .to the 
extent one is legitimately and clearly limited by the other. 11 

The pith and substance of the impugned legislation is the true 
test of its constitutionality. 12 In order to see whether a particular 
statute is within the legislative competence of a Legislature as regards 
the subject of legislation, the operative part of the statute and not the 
Preamble is the determining factor. 13 To sec the operation of an Act 
it is the pith and substance of the Act which must be considered. 14 

In interpreting the powers conferred on the Legislature, as 
liberal a construction as possible should be adopted. 15 In British Goal 

1950 Madh B 4G (Pr 10) [A I R V 37 C 25] : I L R (1952) Madh B 231 (DB), 
Harcndranath v. State of Madhya Bharat. 

[See also 1952 S C 252 (264, 265) ~(Prs 13. 15) [AIR V 39] : 1952 SCR 889, 1020, 
1056 : 31 Pat 565 (SC), State of Bihar v. Karncshicar Singh.] 

11. 1950 S C 27 (38) (Pr 14) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC). Gopalan v. State of Madras, (Per Kania C. J.) 

12. 1953 S C 375 (Pr 9) [AIR V 40 C 85] (SC), K. C. G. Narayan Deo v. State of 
Orissa. (It is the substance of the Act that is material and not merely the form or 
outward appearance, and if the subject-matter in substance is something which 
is beyond the powers of that Legislature to legislate upon, the form in which the 
law is clothed would not save it from condemnation — The Legislature cannot 
violate the constitutional prohibitions by employing an indirect method ; the 
enquiry must always be as to the true nature and character of the challenged 
legislation and it is the result of such investigation and not the form alone that 
will determine as to whether or not it relates to a subject which is within tho 
power of the legislative authority.) 

1952 Punj 9 (Pr 22, 119) [A I R V 39 C 2] ; I L R (1952) Punj 11 (DB), Jupiter 
General Ins. Co. v. Bajagopalan. 

1951 Mad 979 (Pr 7) [AIR V 38 C 339] (DB), Narasaraopeta Electric Corporation 
v. State of Madras. 

1950 F C 67 (Pr 8) : [AIR V 37 C 6] : 1949 F C R 657 : 51 Cri L Jour 1011 (FC), 
Bex v. Vasudeva. (Whilst a statement in the preamble of a statute as to its 
ultimate objective may be useful as throwing light on the nature of the matter 
legislated upon and must undoubtedly be taken into consideration, it cannot be 
conclusive on a question of vires, where the Legislature concerned has powers to 
legislate on certain specified matters only—The Court must still see, in such 
cases, whether the subject-matter of the impugned legislation is really within 
those powers.) 

13. 1949 All 513 (Pr 22) [AIR V 36 C 189] : ILR (1950) All 615 : 50 Cri L Jour 
798 (FB), Basiideva v. Rex. 

14. 1949 All 513 (Pr 22) [A I R V 36 C 189] : I L R (1950) All 615 : 50 Cri L 
Jour 798 (FB), Basudeva v. Bex. 

1952 Mad 27 (Pr 5) [AIR V 39 C 11] (DB), Koland ay animal v. Sinnavelappa. 

15. 1951 Nag 58 (Pr 135) [A I R V 38 C 20] : ILR (1951) Nag 646 : 52 Cri L 
Jour 1140 (FB), Shcoshanhar v. M. P. State Govt. 

1949 Pat 1 (4) (Pr 4) [AIR V 36 C 1] : 50 Cri L Jour 44 : 27 Pat 773 (FB), Nek 
Mohammad v. Province of Bihar. 

1949 Lah 207 (Prs 5 & 6) [A I R V 36 C 41] : Pak L R (1949) Lah 205 : 50 Cri L 
Jour 976, Muhammad Ali v. The Crown. (The entries in the lists must be given 
the most liberal construction, the reason being that the allocation of the subjeot 
in the three lists is not by way of scientific definition but by way of mere 
enumeration of broad categories —Subjects must still overlap and where they do, 
the question must be asked what in pith and substance is the effect of en&ct- 
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Corporation v. The King,™ Lord Sankey delivering the judgment of 
the Privy Council observed as follows : “In interpreting a constituent 
°r organic statute. ; . . that construction most beneficial to tlie widest 
possible amplitude of its powers must be adopted.” The powers of the 
I Legislature should not be restricted unless there is a provision in the 
I Constitution which justifies such restriction. 17 The Legislature must 
be held to possess an unrestricted and even a sovereign power when 
legislating within its own ambit. 18 In the interpretation of a completely 
self-governing Constitution founded upon a written organic instru¬ 
ment, if the text says nothing expressly it is not to be presumed that 
the Constitution withholds a particular power altogether. 19 Each 
general word used in the Constitution should be construed to extend to 
all ancillary or subsidiary matters which can fairly and reasonably be 
said to be comprehended in it. 2 ‘ j A wide meaning should be given to 
the words conferring legislative power. 21 See also Note 5. 

The presumption is in favour of the constitutionality of a statute. 23 / 
In the case of a limi ted Legislature there is a presumption that it 

ment of which complaint is made, and in what list is its nature and character to 

mu. < 3 ue9tions couUl nofc he asked, much beneficient legislation 

would be stifled at birth, and many of the subje.-ts entrusted to Provincial 

.Legislation could never effectively be dealt with : AIR 1941 F C 16 and A I K 
1947 P C GO, Rel. on.) 

[See 1950 Orissa 157 (Pr 20) [AIR V 37 C 26] : I L 11 (1950) Cut 222 ■ 51 Cri L 
Jour HP9 (FB). Prakalad Jena v. State. (Though astute iuterpreWien or 
etr.ct adherer, e to technical rules are foreigu to the interpretation of the 
constitution the same doctrine cannot be invoked in favour of law purporting to 
have been made in obedience to the Constitution )] 

[See also 1952 CalI 740 (748) (Prs 61, 68) [AI It V 39] (SB), Bhuwalha Bros. Ltd. 

V. Dunichand. (The Court should give such a construction to the words as 

would produce harmony and reconcile the respective powers given to the 
Union and the State.)] 

,° 15 ! (162) [AIR v 22] (PC) - < < 193 °> 1930 A PPCas 124 (136) : 99 L J 
P C 27, lid wards v. A. O. for Canada , Pel. on.) 

, Nag 439 j 142 > < Pr 2G > [AIRV 39 ^LR (1952) Nag 156 (DB), Chkotabhai 
Jethabhai Patel & Co. v. Union of India. 

18. ('51) 52 Cri L Jour 243 (Pr 17) : Pak L It (1950) F C 541, Mohd. All v. The 

1 Bengal ^ ^ ^ 9) CA 1 R V 39 C 4 «* ^unanyu Adah v. State of West 

Proton. 52 ° ri L J ° Ur 243 (Pr 17) : Pak L R ( 195 °) F C 5 H. Mohd. Ah v. The 

2 Crown. 52 Cti L J ° Ur 243 (Pr 17) : Pak L R ( >950) F C 541, Mohd. Alt v. The 

22 -„ 1939 PC Q 4(4 \ 5 > [AIR V 26 1 < FC >. re C. P. Motor Spirit Act. 

T “™j;l (!>r7)CAIBV40C 281] : 1953 C " L 3 our 1364 (DB), 

, 1G (Pr 21) " [A 1 R V 39 C 2] (DB), State of Bombay v. 11c man Santal. 
withiiTthe ft .. CO "‘ !traetlou 6hould be P'aoed upon a statute which would put it 

KHH. s? B Tr.T“ r “ i - —* 

TbIV’J 1M I* - » ' « : . C B (.M IMIi Shrlmm 

^infhl JM c 4 L C ,t 1 B V 39 C 55 C 12] : 30 Pat 1085 (DB), Banhey 

bmgh v. Jhmgan Smgh. (AIR 1939 F C 1 (FC) and AIR 1950 S C 27 (SC), Ref.) 
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/intends to keep within its powers. 23 Apart from the presumption of 
validity, Courts should be reluctant to pronounce too readily that an 
enactment is invalid. 24 Hence, as far as possible without doing violence 
^to the language used, a statute must be so construed as to make it 
constitutional. -0 Where two constructions of a provision in an Act are 
possible, one which will mak6 it ultra vires and the other intra vires , 


1952 Punj 9 (Prs 22, 119) [A I R V 39 C 2]: I L R (1952) Punj 11 (DB), Jupiter 
General Ins. Co. v. Rajagopalan . 

1951 All 746 (Prs 66, 67) [AIR V 38 C 194]: ILR (1952) 2 All 838 (FB), Asiatic 
Engineering Co. v. Achhru Ram. 

1951 Cal 85 (Pr 51) [AIRY 38 C 25] (DB), Subodh- Gopal v. Behari Lai. (AIR 
1951 S C 41, Rel. on.) 

1951 Mys 72 (81) (Pr 23) [AIR V 38 C 33] : I L R (1951) Mys 284 : 52 Cri L Jour 
992 (FB), Abdul Khader v. State of Mysore. (When the question is whether a 
Provincial legislation is repugnant to an existing Indian law, the onus of showing 

, its repugnancy and the extent to which it is repugnant should be on the party, 
attacking its validity.) 

1951 Nag 43 (Pr 8) [A I R V 38 C 13] : I L R (1951) Nag 552 : 1952 Cri L Jour 
580 (DB), Atau Rahcman v. State of Madhya Pradesh. 

1951 Pat 570 (Pr 24) [AIR V 38 C 161] : 30 Pat 735 (DB), Gopeshwar Prasad v. 
State of Bihar. (The principle is specially important when the issue of constitu¬ 
tionality before the Court is one depending on some question of degree_(1918)249 

U S 152 : 63 Law Ed., 527, Middleton v. Texas Power & L. Co ., Rel. on.) 

(’50) 1950 Nag L J 233 (Prs 13, 14) (DB), A. S. Prasadrao v. 'ProvrncTctlrGovt . 

19 A L R 118 : 206 Ala 254, Randle v. Winona Coal Co. 

23. 1952 Nag 378 (Pr 13) [AIR V 39] : ILR (1953) Nag 332 (DB), Shriram v. 
Board of Revenue. (AIR 1939 F C 1, Rel. on.) 

24. 1952 Nag 378 (Pr 14) [AIR V 39] : ILR (1953) Nag 332 (DB), Shriram v. 
Board of Revenue. (38 C L R 153 (Aus) (180), The Federal Commissioner of 
Taxation v. Munro , Ref.) 

[ See 79 A L R 983 : 121 Tex 94, Jones v. Williams. (The mistake of the Legisla¬ 
ture as to the constitutional basis for an Act does not prevent the Act from 
being a valid one if it is constitutional for other reasons.)] 

25. (TO) 3 Law Ed 162 (175) : 6 Cranch 87, Fletcher w. Peck. 

1951 All 746 (Prs 66, 67) [AIR Y 38 C 194] : ILR (1952) 2 All 838 (FB), Asiatic 
Engineering Co. v. Achhru Ram. ((1827) 12 Wheat 213: 6 Law Ed. 606, Ogden 
v. Saunders , Ref.) 

1952 Bom 16 (18) (Pr 2) [AIR V 39 C 2] (DB), State of Bombay v. HemanSantal. 
(The Court must always lean in favour of the validity of an Act rather than 
against it. There may be cases in which a law is alleged to contravene Funda¬ 
mental Rights. In such cases, undoubtedly the Court must zealously scrutinize 
the provisions of the impugned Act in order to see that the Fundamental Rights 
are not violated. But where what is challenged is only the letter of the law and 
the substance is in the interest of a large body of citizens then as far as possible 
the Court must try to uphold the substance and not permit the letter to defeat 
the object of the Legislature.) 

1950 Orissa 157 (Pr 27) [AIR V 37 C 26] : ILR (1950) Cut 222 : 51 Cri L Jour 
1189 (FB), Prahalad Jena v. State. 

(1937) 301 U S 1 (30): 81 Law Ed. 893 (908), National L. R. Bd. v. Jones & Lau- 
ghlin S. Corp. 

(1926) 271 U S 500 (518) : 70 Law Ed. 1059 (1066), Yu Cong Eng v. Trinidad. 

[See (1891) 1891 App Cas 455 (457) : 60 L J P C 55 (PC), Macleod v. Attorney 
General for Neiu South Wales. (Words which are unqualified and which are 
taken literally would make the Act unconstitutional may be limited by a 
qualification so as to make it valid.)] 
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the latter should be preferred. 26 y 

Where an Act gives powers which may and can offend against; 
any provision of the Constitution, such an Act is ultra vires? 1 In 
such a case, the fact that an Act can be so administered as not to 
offend the provisions of the Constitution will not make the Act valid. 28 
Hence, where an Act is ultra vires> the fact that the rules framed 
under the Act are not repugnant to the Constitution cannot save the 
Act. 29 Thus, in considering whether a taxing Act is ultra vires on the 
ground that it does not exempt subjects which are exempt from taxation 
under the Constitution, the fact that the rules framed under the Act 
contain such exemption will not make the Act constitutional. 80 But 
the rules framed under the Act may be seen in order to understand 
the scheme and purpose of a legislation. 31 

The Court cannot question a statute or statutory rules on the 
ground of unreasonableness. 82 Courts are not concerned with the wisdom 
or expediency of a provision, 33 nor with the reasonableness of a provi- 


2 6. 1952 Pat 359 (363) (Pr 10) [AIR V 39] : 31 Pat 493 (SB), Atma Ramy. State 
of Bihar. 

(1923) 261 U S 379 (383) : 67 Law Ed 705 (710), Arkansas Natural Oas Co. v. 
Arkansas Railroad Com. 


27. 1950 S C 124 (127) [AIR V 37 C 7] : 1950 S C R 594 : 51 Cri L Jour 1514 
•(S G), Romesh Thappar v. State of Madras. 

1952 Cal 150 (Pr 75) [AIR V 39 C 63]: 1952 Cri L Jour 450 (FB), Anwar AH v. State 
of West Bengal. (AIR 1950 S C 124 and AIR 1951 S C 118, Rel. on.) 

[See also 1951 S C 113 (Pr 6, 9) [AIR V 38 C 17] : 1950 SCR 759 * ILR (1951). 
Hyd 221 (S C), Chintaman Rao v. State of M. P.] 

28. 1952 Cal 150 (Pr 75) [AIR V 39 C 63] : 1952 Cri L Jour 450 (FB), Anwar Ali 
v. State of West Bengal. 

29. 1953 S C 252 (Pr 65) [AIR V 40 C 62] (S C), State of Bombay v. United 
Motors Ltd. (Per Bose J.) 

30. 1953 S C 252 (Pr 65) [AIR V 40 C 62] (S C), State of Bombay v. United 
Motors Ltd. 


I 

1 


31* 1952 Pat 359 (365) (Pr 15) [AIR V 39]: 31 Pat 493 (S B), Atma Ram v. State 
of Bihar. 

32. 1952 Bom 296 (297) (Pr 2) [AIR V 39]: ILR (1952) Bom 766 (DB), Mulchayid 
v. Mukund. (Though Court cannot question reasonableness of statutory rules , 
it can question reasonableness of bye-laws _ Distinction between statutory rules 
and bye-laws explained — Validity of statutory rules can be questioned on the 
ground of their not being within the statutory authority.) 

33. 1939 F C 1 (4) [AIR V 26] (F C), In re C. P. Motor Spirit Act. 

1951 Mad 120 (Pr 30) [AIR V 38 C 14] : ILR (1951) Mad 149 (FB), Dorairajan 

v. State of Madras. (The Constitution must be regarded as an instrument which 

was fashioned with great deliberation, with full knowledge of the working of 

other republican constitutions and with an intimate appreciation of the peculiar 
local conditions.) 

1952 Nag 139 (142) (Pr 26) [AIR V 39] : ILR (1952) Nag 156 (DB), Chhotabhai 
Jethabhai Patel & Co. v. Union of India. 

(1940) 310 U S 586 (596) : 84 Law Ed 1375 (1380), Minersville School Dist. v. 
Gobitis. 

[See 1952 S C 196 (199) (Pr 13) [AIR V 39] : 1952 S C R 597 : 1952 Cri L Jour 
966 (S C), The State of Madras v. V. G. Row. (While the Court naturally 
attaches great weight to the legislative judgment, it cannot desert its own duty 
to determine finally the constitutionality of an impugned statute.)] 
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sion 34 except where the Constitution itself, as for instance under Art. 19,1 
imposes a condition of reasonableness for the validity of a law. In 
In re G. P. Motor Spirit Act , 35 Gwyer, C. J., of the Federal Court 
observed as follows : 

“It is not for the Court to express or indeed to entertain any 
opinion on the expediency of a particular piece of legislation, if it* 
is satisfied it was within the competence of the Legislature which.! 
enacted it; nor, will it allow itself to be influenced by any consif 
derations of policy which lie wholly outside its sphere.” 

So also, the Court is not concerned with the motives of the 
Legislature. 36 Hence, though the motive of the Legislature in enacting 
. a law may be laudable, the enactment will be void if it contravenes 
I the Constitution. 37 

Where any provision in an Act is ultra vires , the whole Act does 
?not necessarily become ultra vires. Where the part of the Act which 
is ultra vires is severable from the rest of it, it is only such part that 
■will be void and not the whole of the Act. 38 But where the different 

34. 1951 Bom 210 (Pr^lS) [AIR V 38 C 42] : ILR (1951) Bom 17 : 52 Cri L Jour 
80 (FB), Frarn Nusscrwanji v. State of Bombay. 

1951 Hyd 11 (Pr 35) [AIR V 38 C 2] : ILR (1951) Hyd 1 : 52 Cri L Jour 1833 
(FB), Abdur Rahim v. J. A. Pinto. 

1950 Pat 322 (Pr 15) [AIR V 37 C 87] : 29 Pat 461 : 52 Cri L Jour 610 (FB), 
Brajnandan Sharma v. State of Bihar. 

1952 Bom 296 (297) (Pr 2) [AIR V 39] : ILR (1952) Bom 766 (DB), Mulchand y. 
Mtikund. 

1951 All 44 (Pr 10) [AIR V 38 C 7 ] : ILR (1952) 2 All 360 : 52 Cri L Jour 1191 
(DB), State v. Basdco. 

(’50) 1950 NagL Jour 233 (240) (DB), A. S. Prasadrao v. Provincial Govt. 

35. 1939 F C 1 (4) [AIR V 26] (FC). 

36. 1939 F C 1 (4) [AIR V 26] (F C), In re C. P. Motor Spirit Act. 

(1910) 3 Law Ed 162 (176) : 6 Cranch 87, Fletcher v. PecJc. (Corruption alleged 
against Members of Legislature —Court cannot enter into question.) 

37. 1952 All 746 (Pr 12) [AIR V 39] (DB), Craiknell v. State of Uttar Pradesh . 
(Thus the fact that the U. P. Court of Wards Act (4 of 1912) is not a hostildj 
legislation against the proprietors does not prevent a proprietor from raising ailf 
objection as to the validity of S. 8 (1) (b) of the Act.) 

38. 1950 S C 27 (Prs 93, 149) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 

( 1383 (S C), Gopalan v. State of Madras. (Section 14, Preventive Detention Act, 

1950 is ultra vires, but its invalidity does not affect the rest of the provisions of 
the Act.) 

1952 S C 75 (92) (Prs 50, 51) [AIR V 39 C 18]: 1952 SCR 284 : 1952 Cri L Jour 
510 (S C), State of West Bengal v. Anwar Ali. (Section 5 (1) of the W. B. Special 
Courts Act (10 of 1950) offends against the provisions of Art. 14 and is ultra vires.) 
1951 S C 318 (328) (Pr 25) [AIR V 38 C 55] : 1951 SCR 682 : 52 Cri L Jour 
1361 (S C), State of Bombay v. F. N. Balsara. (Case regarding validity of 
Bombay Prohibition Act, 1949—Restrictions as to a number of distinct categories 
followed by a general category The latter was held to be easily severable and 
constitutional objection applicable to it would not apply to the former categories.) 
1952 Mad 27 (Pr 5) [AIR V 39 C 11] (DB), Kolandayanimal v. Sinnavelappa. (If 
the Legislature purports to enact in regard to an item with a wide connotation, 
the enactment may be confined to the subject matter within its legal competence.) 
1950 Bom 221 (Pr 6) [AIR V 37 C 60] : ILR (1950) Bom 290 : 51 Cri L Jour 1207 
(DB), Kishori Shetty v. Emperor. (AIR 1948 P C 194 (199) (P C), Quoted.) 

1950 Orissa 157 (Pr 21) [AIR V 37 C 26] : ILR (1950) Cut 222 : 51 Cri L Jour 
1189 (FB), Prahalad Jena v. State. 
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parts of the statute are not severable, then the whole Act will become 
void if any part of it is ultra vires ." When any part of an Act is 
ultra vires , the test to see whether the whole Act is affected is whether 
what remains is so inextricably bound up with the part declared 
invalid that it cannot independently survive. 40 In Attorney.General of 
Alberta v. Attorney.General of Canada Viscount Simon delivering 
the judgment of the Privy Council observed as follows : V 

* This sort of question arises not infrequently and is often raised 
(as in the present instance) by asking- whether the legislation is 
intra vires ‘either in whole or in part’, but this does not mean 
that when Part II is declared invalid what remains of the Act is 
to be examined bit by bit in order to determine whether the 
Legislature would be acting within its powers if it passed what 
remains. The real question is whether what remains is so in- 
extricably bound up with the part declared invalid that what 
remains cannot independently survive or, as it has sometimes 
been put, whether on a fair review of the whole matter it can be 
assumed that the Legislature would have enacted what survives 
without enacting the part that is ultra vires at all.V 


The above-mentioned principle of severability includes separability 
in enforcement in appropriate cases. 42 Hence, where a taxing statute 
imposing tax on subjects divisible in their nature does not expressly 
exempt subjects which are exempt from taxation under the Constitution, 
the whole Act should not be declared void. But only its enforcement 
against the exempted subjects should be prevented by injunction. 43 


Where an Act of the Legislature is attacked as contravening any 
Fundamental Right, the Court must jealously scrutinize the provisions 


39. 1950 Orissa 157 (Pr 21) [AIR V 37 C 26] : ILR (1950) Cut 222 : 51 Cri L 
Jour 11S9 (FB), Prahalad Jena v. State . 

1949 All 518 (Pr. 22) [AIR V 36 C 189] : ILR (1950) All 615 : 50 Cri L Jour 798 
(FB), Basudeva v. Rex. 

1950 Pat 35 (Pr 25) [AIR V 37 C 14] : 28 Pat 782 : 51 Cri L Jour 300 (DB\ 
Bhutnath v. Province of Bihar. 

40 1948 PC 194 (Pr 19) [AIR V 35 C 55] (P C),A.G. of Alberta v. A. G. of Canada. 
[See also 1951 Hyd 11 (Pr 114) [AIR V 38 C 2] : I L R (1951) Hyd 1 : 52 Cri L 
Jour 1333 (FB), Abdur Rahim v. J. A. Pinto. (Test of severability _ Correct 
test of severability is to ascertain whether after the invalid portions of the 
statute in question are deleted a different law is created.)] 

41 . 1948 P C 194 (199) (Pr 19) [AIR V 35 C 55] (PC). 


42. 1953 S C 252 (Pr 31) [AIR V 40 C 02] (SC), Slate of Bombay v. 
Motors Ltd. 


United 


[See also 1951 S C 318 (329) (Pr 25) [AIRV 38 C 55]: 1951 SCR 682: 52 Cri L 

/i°q/q\ 361 ^ C -’ StatC BoiTlbay v * F - N - Balsara. (Bombay Prohibition Act, 
(1949) Validity _ Restric'ions on right to acquire, hold or dispose of liqiiids 
consisting of or containing alcohol _ Held that the entire provision was not 
void but only so far as it applied to liquid toilet and medicinal preparations 

containing alcohol — AIR 1950 S C 124 (S C) and A I R 1951 S C 118 (SC) 
Distinguished.)] J 

43, 1953 8 C 252 (Pr 31) [AIR V 40 C 62] (S C), State of Bombay v. United 

Motors Ltd. (AIR 1946 PC 66 (PC), AIR 1950 S C 124 (SC) and 256 U S 642 : 
65 L Ed 1139, Distinguished.) 
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Preamble of the impugned Act to see that Fundamental Rights are not violated. 44 

Jtfote 6 Where a statute infringes prima facie any Fundamental Right granted 

I by the Constitution, the burden will lie on those who support the 
validity of the Act to show that it comes within the exception provided 
by the Constitution. 45 The principle that in interpreting a constitution 
a construction beneficial to the exercise of legislative or executive power 
should be adopted, may not be of any great help when the statutory 
| provisions that fall to be considered relate to constitutional gurantees 
of the freedom and civil rights of individual citizens against abuse of 
governmental power. 46 

Article 13 of the Constitution does not apply to the Constitution 
| itself and no provision in the Constitution can be regarded as void as 
* contravening the Fundamental Rights. 47 

In construing a constitution the principle must not be lost sight 
of, that the safety of the people'"is the supreme law. 48 Hence, in the 
case of emergency legislation a construction should be adopted which 
would carry out and not defeat the aim of the Legislature*, namely, 
ensuring the safety of the realm. 49 Hence, war-time measures which 
often have to be enacted hastily to meet a grave pressing . national 
I emergency in which the very existence of the State is at stake should 
be construed more liberally in favour of the Crown or the State than 
peace-time legislation. 60 

With the initial presumption being in favour of the validity of a 
statute, investigations of validity of a given statute or any part thereof 
^should be limited to the extent absolutely necessary for the disposal 
of the issue before the Court. 61 Where a case can be disposed of without 


44. 1952 Bom 16 (18) (Pr 2)[AIR V 89] (DB), State of Bombay v.Heman Santal . 
[Sec 64 A L R 1307 : 97 Fla 69, Devis v. Stuart. (The primacy of position 

accorded to the declaration of rights in the State Constitution emphasizes 
the importance of those basic and inalienable rights of personal liberty and 
private property.)] 

45. 1951 Pat 12 (Pr 33) [AIR V 38 C 4] : 30 Pat 31 : 52 Cri L Jour 309 (SB), 
In re Bharati Press. 

v/46. (1936) 1936 LJP C 115 (121): 1936 App Cas 578, James v. Commonwealth 
* of Australia . 

1951 Mad 120 (Pr 31) [AIR V 38 C 14] : 1LR (1951) Mad 149 (FB), Dorairajan 
v. State of Madras ., (The Court must assume that there was a sufficient and 
indeed a grave need, for the enactment of the chapter cn Fundamental Rights 
as part of the Constitution.) 

r 7. 1952 Mad 395 (396) [AIR V 39 C 105 (35)] : I L R (1952) Mad 933 (DB), 
Ananthakrishnan v. State of Madras . 

48. 1951 Mad 1015 (Pr 4) [A1RV 38 C 354]: 1952 Cri L Jour 170 (DB), Venkata, 
raman v. Commr. of Police, Madras . 

49. 1952 S C 335 (Pr 18) [A I R V 39] : 1952 S C R 877 : 1952 Cri L Jour 1406 
(SC), State of Bombay v. Virku?nar. 

1950 Pat 332 (Pr 47) [AIR V 37 C 88] : 29 Pat 410: 51 Cri L* Jour 1251, Batan 
Bay v. State of Bihar. 

k 50. 1952 SC 335 (Pr 18) [AIR V 39] : 1952 SCR 877 : 1952 Cri L Jour 1406 
' (SC), State of Bombay v. Virkumar, 

51 . 1953 Mad 729 (731) (Pr 7) [AIR V 40 C 281] : 1953 Cri L Jour 1364 (DB), 
In re G. Menon. 


el 
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, declaring an Act unconstitutional, the Court will not make any such 
! declaration. 62 The Court will not declare an Act unconstitutional unless 
a question arises in the course of actual litigation involving rights of 
any party in which case the Court will say whether the Act or any 
part of it is to be disregarded on the ground of its unconstitutionality. 63 
| The Court cannot declare in advance that a particular proposed legis¬ 
lation is unconstitutional. 64 A person who has claimed the benefit of nf 
statute cannot afterwards assail its validity. 65 

It has been held that the plea that an Act is ultra vires cannot 
be entertained by a Tribunal constituted under the very Act which is 

being questioned. 60 _ 

* 

See also Part III, General, Art. 13, Note 9 and Art. 19, Note 13. 

7. Proceedings of Constituent Assembly. — The Court is 
entitled, when necessary for elucidating the meaning of the words 
I used by the Legislature, to seek the aid of such historical material as 
I reports of statutory Committees, Preambles, etc. 1 Hence, in case of 
ambiguity of meaning in the words used in the Constitution, the 
I Report of the Drafting Committee of the Constituent Assembly may 
' be seen for interpreting the words. 2 But such Report cannot be read 
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1952 Cal 740 (748) (Prs 61, 68) [AIR V 39] (SB), Bhuwalka Bros. Ltd. v. 
Dunichand. 

52. 1952 Hyd 112 (Prs 9, 23) [A I R V 39] : I L R (1952) Hyd 122 : 1952 Cri L 
Jour 1076 (DB), Maqdoom v. State of Hyderabad. (Detention of petitioner 

, justifiable on ground of his violent activities — Question of validity of ban on 

Communist Party of which he was member, not decided as being unnecessary_ 

Cooley’s Constitutional Limitations cited.) 

53. 1951 All 228 (Prs 13, 23) [A I R V 38 C 25] : I L R (1951) 2 All 505 (DB), 
Chotey Lai v. Slate of Uttar Pradesh. 

54. 1951 All 228 (Prs 13, 23) [A I R V 38 C 25] : I L R (1951) 2 All 505 (DB), 
Cliotey Lai v. State of Uttar Pradesh. 

55. 1951 Nag 90 (Pr 22) [AIR V 38 C 21] : ILR (1951) Nag 818 (DB), Shridhar 
v. Collector of Nagpur. (Where certain persons allow the Collector to take 
possession of their property and feeling dissatisfied with the compensation 
awarded by him jjroceed under the provisions of the Nagpur Improvement Trust 
Act and appear before the Tribunal to have the compensation enhanced and 
succeed to a certain extent in having the compensation increased, they cannot 

afterwards question the validity of the Nagpur Improvement Trust Act_(1887) 

124 U S 561 : 31 Law Ed 527, Great Falls Mfg. Co. v. Garland and (1917) 244 
U S 407 : 61 Law Ed 1229, Wall v. Parrot Silver & Copper Co., Rel. on.) 

56. 1953 Mad 105 (107) (Pr 3) [A I R V 40 C 35] : 1953 Cri L Jour 277 (DB) 
V. M. S. Md. & Co. v. State of Madras. 


Preamble — Note 7 

1. 1950 S C 27 (Pr 112) [AIR V 37 C 6]: 1950 S C R 88: 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. (But speech in legislature not admissible ) 

2. 1950 S C 27 (Pr 17) [AIB V 37 C 6]: 1950 S C B 88: 51 Cri L Jour 1383 (SC),*/ 
Gopalan v. State of Madras. 

[See also 1950 All 11 (Prs 10, 51) [AIR V 37 C 7]: ILR (1950) All 845: 51 Cri L 
Jour 269(FB), Gulab Singhw. District Magistrate, Dehra Dun. (In interpreting 
a constitutional statute it is permissible to refer to the White Paper issued by 
Government as matter of history : AIR 1939 F C 1 (FC), Rel. on.)] 
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Note 7 and unambiguous. 3 1 

Legislative proceedings cannot be referred to for the purpose of 
construing an Act or any of its provisions, but they are relevant for 
the proper understanding of the circumstances under which it was 
passed and the reasons which necessitated it. 4 Speeches made by 
members of the Constituent Assembly in the course of debates in the 
Draft Constitution cannot be used in interpreting an article of the 
Constitution. 5 The reason for this is tersely put in an American 
I case: 6 “Those who did not speak may not have agreed with those who 
I did and those who spoke might differ from each other.” Hence, the 
speeches in the Constituent Assembly are of no value in determining 
the intention of the Assembly as a whole. 7 In Gopalan v. State of . 
Madras , 8 Patanjali Sastri, J., (as he then was) observed as follows : 

‘‘A speech made in the course of the debate on a Bill could at 
best be indicative of the subjective intent of the speaker, but it 
could not reflect the inarticulate mental processes lying behind 
I the majority vote which carried the Bill. Nor is it reasonable to 
\ assume that the minds of all those legislators were in accord.”. 

3. 1950 S C 27 (Pr 17) [AIR V 37 C 6]: 1950 S 0 R 68 : 51 Cri L Jour 1883 (SC), 
Gopalan v. State of Madras. 

[See also 1943 All 345 (349) [A I R V 30] (DB), Mohammad Zia v. United Pro- 
* vinces. (Opinion of authors of Joint Parliamentary Committee Report cannot 

prevail where it is found to be at variance with the clear provisions of the 
Government of India Act, 1935.)] 

4 . 1951 S C 41 (Pr 12) [A I R V 38 C 9]:1950 S C R 869 : I L R (1951) Hyd 461 
(SC), Char an jit Lai v. Union of India. 

1951 Mad 979 (Pr 11) [AIR V 38 C 3d$]{DB)Nasasaraopeta Electric Corporation 
v. State of Madras. (Legislative proceedings cannot be called in aid to interpret 
a statute or its provisions. They are, however, certainly not excluded from 
consideration when one has to determine the object and purpose of an Act . 
AIR 1951 S C 41 (SC), Foil.) 

5. 1952 S C 366 [A I R V 39 Pr 16] : 1952 SCR 1112 : ILR (1953) T C 337 (SC), 
State of Travanc ore-Cochin v. Bombay Co. Ltd. ((’95) ILR 22 Cal 788 : 22 Ind 
App 107 (PC),Rel. on.) 

1952 S C 369 (Pr 31) [AIR V 39] : 1953 S C R 1 (SC), Aswini Kumar v. Arabtnd 
Bose. (Speeches by Members of House in course of debate are not admissible as 
extrinsic aids to interpretation of statutory provisions: AIR 1952 SC366(SC), Foil.) 

1950 S C 27 (Pr 17) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. (It is not proper to take into consideration the 
individual opinions of members of Assembly to construe the meaning of any 
particular article.) 

6 . (1897) 166 U S 290 (318) : 41 Law Ed 1007, United States v. Trans-Missouri 
Freight Association. 

7. 1950 S C 27 (73) [AIR V 37 C 6 Pr 112] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

[See also 1952 Nag 172 (173) (Pr 6) [AIR V 39] : I L R (1952) Nag 118:1952 Cri 
L Jour 870 (DB), Harnamsingh v. State of Madhya Pradesh. (Whether or not 
it is permissible to refer to a statement made during a debate in Parliament, 
any statement made in any debate is not conclusive regarding the meaning to be 
attached to a word or a phrase used in Parliamentary enactments.) 

8. 1950 S C 27(73) (Pr 112) [AIR V 37 C 6] : 1950 SCR 88*: 51 Cri L Jour 1383 
(SC). 
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But reference to the debates In the Constituent Assembly may be 
permitted where the question is whether a certain phrase or expression" 
(Jiime up for consideration or not. 9 

8. English, American and other foreign decisions. — As 

seen in Note 5, the Courts have to guard against being misled by 
decisions bearing on foreign Constitutions which may contain analo¬ 
gous provisions but the yvording of which may be different in vital 
particulars. In considering the constitutionality of laws passed by 
Indian Legislatures under the Indian Constitution, English decisions 
are to be used with great caution inasmuch as the English Parliament 
is, unlike the Indian Legislatures, not subject to a written Constitu¬ 
tion. 1 American decisions also should be used with great caution in 
interpreting the Indian Constitution, because the Indian Constitution 
[is a very detailed one, unlike the American Constitution, and narrows 
the scope for judicial interpretation very much. 2 In making use of 
American decisions due regard must also be had to the difference in 
the language used in the two Constitutions. 3 American decisions have 
some bearing in construing Art. 14 but not in construing Art. 15 (1) 
Jor Art. 29 (2). 4 On questions of principles of natural justice, English 

9. 1950 S C 27 (Pr 17) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

Preamble — Note 8 

1. 1951 Hyd 1 (5) (Pr 14) [A I li V 38 C 1] (FB), Mahbub Begum v. Hyderabad 
State. 

2. 1951 Mad 120 (Pr 28) [AIR V 3S C 14] : 1LR (1951) Mad 149 (FB), Dorairajan 
v. State of Madras. 

[See also 1950 S C 27 (38) [AIR V 37 C G] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. (Unlike the American Constitution the 
Indian Constitution is a very detailed one.) 

(’50) ILR29 Pat 602 (541) (FB), L. K. Burman v. The State. (Per Das J _In 

interpreting the Constitution of India there is, perhaps, a danger of relying too 
closely on analogies from English or American history, history which was 
different from that which led to the making of the Indian Constitution.) 

1943 All 345 (349) [AIR V 30](DB), Mohammad Zia v. United Provinces. (The 
law in America has to be interpreted with reference to the Constitution of the 
United States, and what may be implicit in the terms of that Constitution is 
by no means necessarily implicit in the terms cf the Government of India Act. 
Since no two Constitutions are in identical terms, it. is extremely unsafe to 
assume that a decision on one of them can be applied without qualification to 
another. This may be so even where the words or expressions used are the 
same in both cases ; for a word or a phrase may take a colour from its context 
and bear different senses accordingly. Therefore, in interpreting the Govern¬ 
ment of India Act it is extremely unsafe to rely on commentaries dealing with 
American Constitution : AIR 1939 F C 1 (FC), Rel. on.)] 

3 . 1951 Cal 5G3 (Pr 37) [A I R V 38 C 165], Mahadcb Jiew v. B. B. Sen. (“The 
craze from American prece lents can soon become a snare A blind and uncritical 
adlierance to American precedents must be avoided or else there will soon be a 
perverted American Constitution operating in this land undei the delusive garb 
of the Indian Constitution.’’) 

1051 Mad 120 (Pr 28) [AIR V 38 C 14]:ILR (1951) Mad 149 (FB), Dorairajan v. 
State of Madras. 

4 . 1951 Mad 120 (Pr 13) [AIR V 38 C 14] : ILR (1951) Mad 419 (FB), Dorairajan 
v. State of Madras. 
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| decisions are to be followed in preference to American, because the 
American due process clause has not been adopted in India and the 
I Indian Courts have so far been following the decisions of English 
I Courts and no occasion has arisen for departing from that practice. 5 
Decisions of Australian Courts may be referred to in construing the 
Indian Constitution but this should be done with great caution. 6 

In In re C. P. Motor Spirit Act, 1 Gwyer, C. J., observed :— 
“Disputes with regard to central and provincial legislative 
spheres are inevitable under every Federal Constitution, and have 
been the subject-matter of a long series of cases in Canada, 
- Australia and the United States, as well as of numerous decisions 
on appeal by the Judicial Committee. Many of these cases were 
cited in the course of the argument. The decisions of Canadian 
and Australian Courts are not binding upon us, and still less 
those of the United States, but, where they are relevant, they 
will always be listened to in fliis Court with attention and respect, 
as the judgments of eminent men accustomed to expound and 
illumine the principles of jurisprudence similar to our own; and 
if this Court is so fortunate as to find itself in agreement with 
them, it will deem its own opinion to be strengthened and con¬ 
firmed. But there are few subjects on which the decisions of other 
Courts require to be treated with greater caution than that of 
federal and provincial powers, for in the last analysis the decision 
must depend upon the words of the Constitution which the Court 
is interpreting; and since no two Constitutions are in identical 
terms, it is extremely unsafe to assume that a decision on one of 
them can be applied without* qualification to another. This may 
be so even where the words or expressions used are the same in 
both cases; for a word or a phrase may take a colour from its 
context and bear different senses accordingly.’V 

9. Retrospective effect. — Every statute is prima facie pros¬ 
pective unless it is expressly or by necessary implication made to have 
| retrospective operation. This rule also applies to the interpretation of 
the Indian Constitution. 1 The presumption against retrospective opera - 

VS. 1953 Punj 3 (Pr 47) [AIR V 40] (DB), East Punjab University v. Tarlok Nath. 

6. 1946 Bom 216 (236) [AIR V 33 C 59] : I L R (1946) Bom 517 : 47 Cri L Jour 
594, Tan Bug Taint v. Collector of Bombay. 

7. 1939 F C 1 (5) [AIR V 26] (FO). , 

Preamble — Note 9 

1. 1951 S C 128 (130) (Pr 7) [AIR V 38 C 20] : 1951 S C R 228 : ILR (1951) Hyd 
294 : 52 Cri L Jour 860 (SC), Kcsliavan v. State of Bombay . 

1951 SC 124 (127) (Pr 7) [AIR V 38 C 19] : 1950 S C R 940 : 52 Cri L Jour 391 
(SC), Janardhan Reddy v. The State. {Prima facie every legislation is prospec¬ 
tive and there is no reason to depart from this rule of interpretation in the case 
of Art. 136 of the Constitution.) 

1953 Assam 35 (36) (Pr 6) [AIR V 40 C 13] : I L R (1953) 5 Assam 24 : 1953 Cri 
L Jour 395 (FB), State v. Judhabir. (The Constitution is a repealing enactment 
within the meaning of S. 6 of the General Clauses Act. Art. 227 has got, there¬ 
fore, no retrospective effect and cannot apply to a proceeding which was pending 
immediately before the date on which the Constitution came into force and the 
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\ tion is, however, only a canon of construction and not a constitutional 
' limitation on the power of the Legislature. 2 Therefore, a Legislature 
can pass an Act with retrospective efijjfct and there will be nothing 
f unconstitutional in its doing so. 3 A taxing statute can also be passed 
with retrospective effect. 4 A Legislature has power to validate retro, 
spectively orders which, at the time they were made, were invalid. 5 
(See also Art. 20 Note 3.) 


10. Rules as to interpretation of statutes_General _As 

seen in Note 5, the rules of interpretation of statutes are also applicable 
to the interpretation of written constitutions. Hence a summary of 
these rules is given below. . 

It is a cardinal rule of construction of statutes in general 
that the intention of an enactment should be gathered from 
the language employed by it, 1 and that where words used are 
clear and unambiguous , it is the duty of the Court to give effect 


rights of the parties in regard to that proceeding shall be regulated by the law 
which was in force on the date immediately preceding 26th January. iy;3U : 
Case-law discussed — Where, therefore, a proceeling under S. 16 of the Assam 
Opium Prohibition Act was at its appellate stage when the Constitution came 
into force, held that the appellate order became final under S. 17 (3) of the 
Act and it was not open to challenge under Art. 227.) 

1953 Him Pra 82 (83) (Pr 5) [AIR V 40 C 39], Mt. Santokhn v. The State. 

1953 Hyd 98 (Pr 3) [AIR V 40 C 38] : ILR (1952) Hyd 97G (DB), O. H. Pedro v. 
Hyderabad State. (Heucc writ application pleading contravention of Arts. 311 

and 14 in respect of order of reversion of civil servant passed prior to the 
Constitution is untenable.) 




2 m2 Nag 139 (142) (Pr 18) [AIR V 39] : I L R (1952) Nag 156 (DB), Chhota- 
bhax Jethabhai Patel it Co. v. Union of India. 

18> [AIR 7 39] . : 1 L R ( 1952 > 156 (DB), Chhotabhai 

J ethabhai Patel & Co. v. Union of India. 

Na f, 139 J Rr 31) f AIR V -ILK (1952) Nag 156 (DB), Chhotabhai 
J ethabhai Patel & Co. v. Union of India. 

5. (’51) 1951 All L Jour 620 (621) (DB), Ram Niivas v. State of Uttar Pradesh 

. (Orders passed under S. 336A of the U. P. Municipalities Act which was declared 

ultra vires by the High Court have been validate! by an order passed under 
the U. P. Act 14 of 1951.) 
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V'WHn ^T 83 <86) (Pr 19) . [AIR \ 40 C 23 3 = 1953 S C R 319 : 1953 Cri L Jou. 
525 (»C). (Language usel is true depository of legislative intent.) 

1952 8 C 369 (Pr 55) [AIR V 39) : 1953 S C R 1 (SC). (Muliherjea J"_All const! 

tuent parts are to be taken together.) 

1949 F C 81 (84) [AIR V 36 C 13] : 1948 F C R 207 (FC) 

1943 F C 36 (58, 63) [AIR V 30] : 45 Cri L Jour 1 (FC) 

194! F C 16 (33) [AIR V 28] (FC). 

(1 infe 7 rem °? 9 i 650) = } H ^, C lf Ford V ce v - Bridges. (And not from general 
( 18971180 ? A be n dia r/:r ^nature of the oh **** dealt with the statute.’ 
SalPonl ZoZn f co. = 66 L J Ch 35 = 75 L T 426 : 45 W R (Eng) 193 


(1846) 4 Moo Ind App 179 (187) : 6 Moo PCI (PC) 

1928 P C 2 (4) : [AIR V 15] (PC). 

1920 P C 181 (185) [AIR V 7] (PC). 

1920 P C 56 (60) [AIR V 7] (PC). 

l the Llf 52 (354> UIR V 5] (PC) - (C ° Urt is not with the policy of 
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to them according to their -plain meaning, neither adding to nor 
? subtracting from them. 2 Due meaning must be given to every part 

-- - - - 1tJ [ 

[See 1944 F 0 1 (6) [AIR V 31] : £5 Crl L Jour 413 (FC). (Meaning of words of 
a section is to be determined by words actually used and not by speculation as 
to why other words had not been used.)] 

2. 1952 Mad 591 (593) (Pr 5) TAIR V 39) : ILR (1952) Mad 492 (FB). 

1951 Pepsu 41 (43) (Pr G) [AIR V 33 C 14] : 2 Popsu L R 271 (FB). (It is not 
open to a Court of law to substitute one word for another used in a particular 
section of an enactment or to add a word to it on the ground that either the 
Legislature has made a mistake or its object was different from what is clear 
from the plain words of the language used.) 

1949 F C 81 (84) [AIR V 36 C 13] : 1948 F C R 207 (FC). 

1949 Pat 133 (134) [AIR V 36 C 43] : 27 Pat 873 (FB). (Words of limitation are 
not to be read into a statute if it can be avoided.) 

1944 Lab 33 (47) [AIR V.31] : 45 Cri L Jour 580 (FB). (Court has to interpret 
the law as it has been enacted and not as what it would have been if certain 
provisions which are complementary to the provision, the constitutionality of 
which is in question, had not been enacted.) 

1943 Bom 169 (174) [AIR V 30] : 44 Cri L Jour 616 (FB). 

1942 Mad 690 (691) [AIR V 29] : 44 Cri L Jour 83 (SB). 

1941 Mad 449 (460) [AIR V 28] (FB). 

1940 Lah 129 (132) [AIR V 27] : 41 Cri L Jour 531 (FB). 

1939 P C 47 (51) [AIR V 26] : 40 Cri L Jour 354 (PC). 

1938 P C 130 (133) [AIR V 25] : 39 Cri L Jour 452 (PC). (Case under Criminal 
Procedure Code.) 

1938 P C 2S1 (283) [AIR V 25] (PC). (The Court cannot put into an Act words 
which are not expressed and which cannot reasonably be implied.) 

1936 P C 5 (8) [AIR V 23] (PC). 

(’83) I L R 5 All 121 (136, 137) (FB). (Popular meaning of words to be taken 
except when the Legislature uses technical language.) ' 

(1846). 4 Moo Ind App 179 (187) : 6 Moo PCI (PC). 

1929 All 625 (641) [AIR V 16] (FB). 

1935 P C 89 (91) [AIR V 22] : 36 Cri L Jour 838 (PC). 

1921 P C 240 (242) [AIR V 8] (PC). (Reasonableness of trhe provision is only 
material when the statute is not clear.) 

1935 All 723 (725) [AIR V 22] (FB). 

1933 All 321 (322) [AIR V 20] (FB). 

1930 All 49 (53) [AIR V 17] (FB). 

1925 All 610 (612) [A I R V 12] (FB). (Words not found in a section may be 
supplied by necessary implication if the context so requires it.) 

(’91) ILR 13 All 432 (457) (FB). 

(’90) ILR 12 All 129 (141) (FB). (Practice of the Court cannot be used to nullify 
express enactment.) 

1929 Cal 617 (630) [AIR V 16] : 30 Cri L Jour 993 (SB). 

1921 Cal 397 (399) [AIR V 8] (FB). (Reference to pre-existing law not permissible 
unless provisions are doubtful.) 

(’96) ILR 23 Cal 563 (572) : 23 Ind App 18 (PC). 

(’81) ILR 7 Cal 127 (132) (SB). 

1935 Lah 742 (746) [AIR V 22] (FB). 

1918 Mad 1026 (1030) [AIR V 5] (FB). (“And” may be read as “or” to carry'out 
obvious intention of the Legislature.) 

1932 Mad 612 (619) [AIR V 19] (FB). 

1933 Nag 193 (199) [AIR V 20] (FB). 

1936 Otidh 32 (40) [AIR V 23] (FB). 

1925 Sind 49 (51) [AIR V 12] (FB). (Rule having the force of law—Courts Bhould 
abide by it.) 

1952 S C 369 (Pr 26) [AIR V 39] : 1953 S C R 1 (SC). (Words cannot be brushed 
aside as being surplusage, if they can have appropriate application in the cir¬ 
cumstances within contemplation of statute.) 
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) of the language employed. 3 The language of the statute must be taken 
as a whole and detached words should not be given undue importance. 4 *} 
i The ordinary and grammatical sense of the words is to be adhered to, 
unless it would lead to,repugnance with the rest of the statute. 6 If the 

1952 Mad 771 (779) (Pr 16) [AIR V 39] : ILR (1953) .Mad 1 (FB). 

[See (1951) 1951-2 All E R 839 (841) (H L), Magorx. Newport. Corporation. (Per 
Lord Simonds. — That it is the duty of the Court to fin l out the intention of 
the Parliament and not only of the Parliament but also of the Ministers, 
cannot by any means be supported. The duty of the Court is to interpret the 
words used. Those words may be ambiguous, but even if they are, the power 
and duty of the Court to travel outside them on a voyage of discovery aie strictly 
limited. (1935) App Cas 445, Ref.; (1949) 2 All E R 155, Commented upon.)] 

[See also ( 51) 1951 I D A,Y 316 (Cal) (HB). (“And” may legitimately be construed 
as “or” when the intention of the Legislature is clear and when any other construc¬ 
tion would tend to defeat such intention.)] 

[See however 1952 Punj 416 (Pr 4) [A I R V 39] (DB). (In absence of clarit}', 
the Court must set to work on constructive task of finding the intention not 
only from the language of the Statute but also from the social conditions which 
gave rise to it and of the mischief which it was passed to remedy. It must 
supplement the written word so as to give force and life to the intention of the 
Legislature : (1949) 2 All E R 155, Relied on.)] 

3. 1953 S C 274 (*76) (Pr. 7) [AIR V 40 C 63J : 1953 Cri L Jour 1105 (SC). (Each 
word, phrase, or sentence is to be considered in the light of the general purpose 
and object of the Act itself. The title and preamble, whatever their value might 
be as aids to the construction of a statute, undoubtedly throw light on the intent 

and design of the Legislature and indicate the scope and purpose of the legisla¬ 
tion itself.) 

1952 SC 369 (Pr 55) [A I R V 39] : 1953 S C R 1 (SC). (Per Mufeherjea J.—All 
constituent parts of a statute are to be taken together and each word, phrase or 
sentence is to be considered in the light of the general purpose and object of the 
Act itself.) 

1935 All 723 (725) [Allt V 22] (FB). 

4. 1953 S C 83 (86) (Pr 10) [AIR V 40 C 23] : 1953 SCR 319 : 1953 Cri L Jour 
525 (SC). (Words and phrases occurring in a statute are to be taken not in an 
isolated or detached manner dissociated from the eontext, but are to be read 
together and construed in the light of the purpose and object of the Act itself.) 

1948 Oudh 162 (163) [A I R V 35 C 61] : 23 Luck 40 (FB). (Words may be given 

a wider or a more restricted meaning than they ordinarily bear, if the context 
requires it.) 

1948 Pat 225 (227) [AIR V 35 C82] : 49 Cri L Jour 246 : ILR 27 Pat 52 (FB). (Court 
is entitled, and indeed bound, to consider any other part of the Act which might 
throw light on the intention of the Legislature.) 

5 . 1951 All 119 (120) (Pr 18) [AIR V 38 C 14] : ILR (1952) 1 All 194 (FB). (The 
word “and” rnay well be construed in a disjunctive sense and be read as “or”.) 

1951 Madh B 116 (118) (Pr 13) [AIR V 38 C 55] (SB). . 

1951 Madh B 1 (11) (Pr 40) [AIR V 3S C 1] : ILR (1152) Madh B 15 (FB). 

1946 Cal 348 (353) [A I R V 83 C 83] : I L R (1946) 2 Cal 214 (FB). (The rule of 
following the plain language must not be carried to the length of producing 
futility. Jn such a case, a casus omissus can be supplied, or words read in an 
extended sense; and, for the purpose of ascertaining whether the plain meaning 
of the words used in one part of a statute will nullify another part, other parts 
of the statute can properly be referred to.) 

1944 Lah 51 (53) [AIR V 31] : 45 Cri L Jour 377 (FB). (Probable intention of the 

Legislature cannot prevail against the literal grammatical meaning of the words 
of the section.) 

1941 All 243 (249) [AIR V 28] (FB). (Conversion*of ‘and’ into ‘or’ is permissible 
to avoid absurdity and anomalies.) 

l.Ind.Con. 3* 
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words are plain and can bear only one meaning, the Court should not 
base its decision on construction solely on results. 6 Even if the result 
I of the construction were absurd 7 or anomalous 8 there would be no- 
I reason to depart from clear and unequivocal language capable of only 
lone meaning. At the same time the letter and the statutory provisions- 
should not compel a Court to an unreasonable construction if it is 
possible to take a reasonable view by taking the letter of the provi¬ 
sion along with its substance. 9 In other words, the interpre¬ 
tation should not, where the language is clear, be influenced by 

I extraneous considerations, such as the previous state of the law, 1 * 
or hardship, 11 or expediency, 13 or the policy or the intention of the 


1938 All 456 (460) [AIR V 25] (FB). 

1918 MacI 1187 (1192) [AIR V 5] (FB). • ' 

6. (’48) 50 Pun L R 34 (39) (FB). 

1945 F C 21 (23) [A I R V 32] : 1944 FOR 355 : I L R (1945) ICar (FC) 3 (FC). 

7. 1945 F C 21 (23) [AIR V 32] : 1944 F C R 355 : I L R (1945) Kar (FC) 3 (FC). 
(10) 6 Ind Cas 609 (614) : 32 All 427 (FB). 

[See however 1939 Nag 227 (229) [AIR V 26] (DB). 

(1913) 1913 App Cas 107 (117) : 82 L J Q B 232 : 107 L T 722, Vacher & Sons, 
Ltd. v. London Society of Compositors .] ' * 

8. 1952 Pepsu 131 (133) (Pr 4) [AIR V 39] : 3 Pepsu L R 31 (FB). 

1943 F C 13 (17) [AIR V 30] (FC). . ' 

1940 All 507 (510) [AIR V 27] (FB). 

1940 Mad 127 (129) [AIR V 27] (FB). 

1932 Mad 369 (371) [AIR V 19] : 33 Cri L Jour 454 (FB). 

9. 1952 Mad 771 (775) (Pr 16) [AIR V 39] : ILR (1953) Mad 1 (FB). 

10. 1928 Bom 35 (37) [AIR V 15] (FB). ’ 

(’ll) 5 Ind Cas 884 (S87) : ILR 34 Mad 505 (FB . 

(’OS) ILR 35 Cal 34 (55) (FB). 

1928 P C 16 (18) [AIR V 15] (PC). 

1928 P C 2 (4) [AIR V 15] (PC). 

1936 All 222 (237) [AIR V 23] (SB). 

1921 Cal 397 (399) [AIR V 8] (FB). 

1930 Oudh 143 (159) [AIR V 17] (FB). 

11. 1951 SC 124 (126) (Pr 4) [AIR V 38 C 19] : 1950 SCR 940: 52 Cri L Jour 391 
(SC). (Question of hardship should not bo allowed to affe3t true meaning of 
words used in the Constitution.) 

1951 Pepsu 41 (43) (Pr 8) [AIR V 38 C 14] : 2 Pepsu L R 271 (FB). (It is better 
that hardship should be caused in one o.r two inlividual cases than that the 
certainty of the law, particularly of Statute law, should in any way be disturbed 
by artificial constructions. When the language of a provision is clear, it cannot 
be strained or twisted by the Court in order to make it yield what is thought to 
be beneficial meaning.) 

1941 P C 6 (9) [AIR V 28] (PC). (Limitation Act.) 

193S P C 130 (133, 134) [AIR V 25] (PC). 

1922 Cal 454 (456) [AIR V 9] (SB). 

(1902) 2 Ch D 585 (593), Jeremiah Ambler <& Sons Ltd. v. Bradford Corporation 

1929 Lah 593 (594) [AIR V 16] (FB). 

1932 All 494 (498) [AIR V 19] (FB). ^ . 

(’02) ILR 24 All 532 (537, 538) (FB). 

(’90) ILR 12 All 129 (137, 138) (FB). 

1919 Mad 972 (979) [AIR V 6] (FB). 

12. 1943 Nag 36 (48) [AIR V 30] : ILR (1943) Nag 73 (DB). (Per Niyogi J .) 

1930 All 263 (264) [AIR V 17]. ; ' 
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law 18 or the reference to or the analogy of other enactments, 14 or the 
terms of the enactment beiug against general principles of law or 
equity, 16 or that giving effect to the words leads to absurdity oi¬ 
ls. 1952 Trav.Co 482 (483) (Pi- 4) [AIR V 39] : I L R (1952) Trav Co. 447 : 1953 
Cri L Jour 1 (FE). (Departure from plain language in search of intention not 
suggested by words of statute is not justified.) 

1951 All 1G7 (174) (Pr 31) [AIR V 38 C 18] : ILR (1952) 2 All 7 (FB). (Language 
of an enactment clear aud explicit. There is neither the necessity of invoking 
any outside help to interpret the law nor is there any legal justification foi 
introducing public policy, moral justice or supposed intention of Legislature.) ? 
1951 Pat 12 (18) (Pr 10) [A I R V 3S C 4] : 3'J Pat 31 : 52 Cri L Jour 309 (SB). 

(Language clear and explicit — Reference to statement of objects and reasons is 
unwarranted.) 

194.9 Orissa 37 (42) [AIR V 36 C 10] : ILR (1949) 1 Cut 83 (FB). 

1948 Oudh 162 (163) [AIR V 35 C 61] : 23 Luck 40 (FB). 

1944 F C 1 (7) [AIR V 31] (F C). (Questions of fairness or policy are not matters 
which the Court can take into consideration.) 

1943 Bom 169 (174) [Allt V 30] (F B). (Court should not refuse to give eiTect to 
the plain and natural meaning of words used on some suppose l reluctance of the 
enacting authority to interfere with individual liberties and vested rights ) 

1942 All 394 (396) [AIR V 29] (FB). 

1942 Lak 19 (26) [AIR V 29] (FB). 

1941 P C 109 (111, 112) [AIR V 23] (PC). 

1941 F C 16 (24) [AIR V 28] (FC). 

1941 All 110 (112) [AIR V 28] (FB). 

1939 P C 47 (51) [AIR V 26] (PC). 

1937 Oudh 312 (317) [AIR V 24J (FB). 

(’82) I L R 5 All 121 (135) (F B). 

(1846) 4 Moo Ini App 179 (187) : G Moo P C 1 (P C). 

(’73) 1 Ind App 89 (104) (P C). 

1924 Lah 513 (514) [AIR V 11] (FB). (Wisdom or policy.) 

1932 Pat 2 j3 (295) [AIR V 19] (SB). (Object of Legislature is immaterial unless 
it is stated to be guiding principle in interpretation.) 

(’67) 8 Suth W R 3 (12) • 11 Moo Ind App 75 (PC). 

1916 Mad 1 (2) [AIR V 3] (FB). (Policy.) 

, flLo (1882) 22 Ch D 511 (517), Sutton v. Sutton, (You cannot cut down the 
words by reference to the general purview of the Act.)] 

14. 1943 Pat 289 (296) [AIR V 30] (DB). (Reference to some remotely kindred 
English statute.) 

1938 P C 152 (158) [AIR V 25] lPC). 

(’99)-1 L R 22 All 149 (159) : 27 Ind App 58 (PC). 

1934 Mad 75 (79) [AIR V 21] (DB). (Corresponding English law cannot be refer, 
re 1 to.) 

1932 P C 138 (140) [AIR V 19] (PC). 

15 1923 Mad 241 (244) [A I R V 10] (DB). (Equitable construction not 
allowed.) 

( 01) 11 Mad L Jour 91 (105) (DB). (International law contravened_Still Act 

must be given effect to.) 

1923 P C 211 (216) [AIR V 10] (PC). (Considerations of facility and practical 
importance are out of place.) 

(1900) I L R 23 All 152 (156, 157) : 27 Ind App 209 (PC). 

1932 P C 165 (167) [AIR V 19] (PC). 

1931 All 277 (291) [AIR.V 18] (FB). 

(See aha 1923 Lah 529 (530) (A I R V 10], (Avoiding anomaly is no proper 
ground.) r * 

1919 P C 192 (193) [A I R V 6] (P C). (Public policy, question of, not re. 
levant.)] 
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/inconvenience or injustice 16 or that the law is different elsewhere. 17 A 

( specific provision in a statute cannot be nullified by a practice of the 
Court which is not contained in any particular provision of the 
statute. 18 Nor can the advantages of liberal construction be balanced 
against the advantages of literal construction. 10 * 


The Court’s function is, to say not what the Legislature meant 
or ought to have meant but what it has said, that it infant. 20 It is 

16. 1946 All 509 (512) [AIR V 33 C 136] : I L R (1946) All 605 (DB). (However 
unjust, arbitrary or inconvenient the meaning conveyed may be, it must receive 
its full effect.) 

1946 Cal 348 (353) [AIR V 33 C 83] : I L R (1946) 2 Cal 214 (FB). 

1943 P C 76 (83) [AIR V 30] (PC). 

1912 All 19 (24) [AIR V 29] (FB). (Per Iqbal Ahmad, C. J.) 

1942 All 153 (155) [AIR V 29] (FB). 

1942 Lah 19 (23) [AIR V 29] (FB). (Per Din Mohammad J., in Order of Reference 
to Full Bench.) 

1938 P C 130 (133, 134) [AIR V 25] (PC). 

1938 Pat 403 (408) [AIR V 25] (FB). 

(’77.78) I L R 3 Cal 47 (57) : 4 Ini Appl2 7 : 1878 Puu Re No. 7 (PC). 

1921 P C 240 (242) [AIR V S] (PC). 

1932 All 494 (498) [AIR V 19] (FB). 

1931 All 162 (173) [AIR V 18] (FB). 

(’10) I L R 32 All 427 (440) (FB). 

1934 Bom 74 (78) [AIR V 21] (DB). (Argument ad inconvenienti has always to be 
received with great caution.) 

1931 Lah 87 (92) [AIR V 18] (FB). 

1928 Sind 1 (11) [AIR V 15] (FB). 

[But see 192S Sind 149 (158) [AIR V 15] (FB). (Ordinary meaning to be modi¬ 
fied to avoid absurdity, repugnance or inconsistency.) 

1921 Cal 397 (399) [AIR V 8] (FB).] 

17. 1941 Pat 70 (83) [AIR V 28] (DB). (Matter expressly governed by Indian 
statute—Court cannot embark on examination of English law.) 

1939 P C 63 (65) [AIR V 26] (PC). (Law of Ceylon not recognising certain doctrine 
of Roman Law at date of passing of Ordinance. Section of Ordinance should not 
be interpreted as introducing the Roman Law doctrine.) 

1932 Mad 21 (21) [AIR V 19] (DB). 

1937 Lah 507 (510) [AIR V 24] (DB). 

fj 18. 1947 Cal 190 (192) [AIR V 34 C 56]. 

* 19. 1939 P C 47 (51, 52) [AIR V 26] (P C). (Where the words themselves declare 

the intention of the Legislature, it is inadmissible to consider the advantages or 
disadvantages of applying the plain meaning.) 

1929 Oudh 526 (526) [AIR V 16]. • 

[See also 1923 Mai 114 (119) [AIR V 10] (DB). (A liberal construction can be 

adopted only where two constructions are possible but not otherwise.)] 

20. 1952 S C 156 (158) (Prs 8, 11) [AIR V 39] : 1952 S C R 418 : 1952 Cri L Joar 
836 (S C). (The Court is not concerned so much with what might possibly have 
I been intended as with what has been actually said in and by the language 

* employed.) , . . 

1952 Mad 771 (775) (Pr 16) [AIR V 39] : I L R (1953) Mad 1 (FB). (No specula- 

j tion as to what Legislature may or may not have intended apart from what it 

* expressed from language.) 

1951 Cal 133 (136) (Pr 22) [AIR V 38 C 30 F] : 52 Cri L. Jour 1226 (FB). (It is 
not for a Court to speculate as to what the Legislature should or might have said. 
Regard can only be had to what the Legislature has said.) _ 

1946 All 508 (509) [AIR V 33 C 135] ; I L R (1946) All 5SS (DB). (It is not the 

function of Courts to legislate.) 
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not competent to any Court to proceed on the assumption that the 
Legislature has made a mistake. The Court must proceed on the 
footing that the Legislature intended what it has said. 31 No doubt 
it is the duty of the Court to try and harmonise the various provisions 
of an Act passed by the Legislature. But it is certainly not the duty 
of the Court to stretch the words used by the Legislature to till in 
gaps or omissions in the provisions of an Act. 22 Even if there is some 
defect in the phraseology used by the Legislature the Court cannot 
aid the Legislature’s defective phrasing of an Act or add and amend 
or, by construction, make.pp deficiencies which are left in the Act. 
Even where there is causus omissus it is for the Legislature and not 
\ the Courts to remedy the defect. 23 It is always dangerous to para¬ 
phrase an enactment even if badly worded 21 and no modification of 
“the language to meet the intention can be made 25 unless it is impos¬ 
sible to resist the conviction that the Legislature could not possibly 
have intended what its words signify and that the modifications thus 
.to be made are mere corrections of careless language and really give 
the true^me aning. 26 Where, however, the language of the enactment is 

1944 Bom 272 (273) [AIR V 31]. 

1944 Lah 266 (272, 273) [AIR V 31] (FB). 

1931 Lali 2S3 (287) [AIR V 18] (FB). (Court not to scan policy or wisdom of the 
enactment.) 

(1846) 4 Moo Ind App 179 (187) : 6 Moo P C 1 (P C). 

1930 P C 120 (126) [AIR V 17] (P C). 

21. 1953 S C 148 (152) (Pr 9) [AIR V 40 C 39] : 1953 SCR 533 (S C). 

22. 1953 S C 394 (397) (Pr 5) [AIR V 40 C 88] : 1953 Cri L Jour 1480 (S C). 
(While no doubt, it is not permissible to s*ipply a clear and obvious lacuna in a 
statute and imply a right cf appeal, it is incumbent on the Court to avoid a con- 
strGction, if reasonably permissible on the language, which would render a part 
of the statute devoid of any meaning or application.) 

1952 S C 362 (Pr 14) [AIR V 39] : 1952 SCR 1122 (S C). , 

1952 Mad 771 (775) (Pr 16) [AIR V 39] : I L It (1953) Mad 1 (F B). 

(1951) 1951-2 All E R S39 (841) (HL), Mogor v. Newport Corporation. (Per Lord 
Simonds. 1949-2 All E R 155, Commented upon.) 

[See however 1952 Pun 416 (Pr 4) [A I R V 39] (DB). (In the absence of 
clarity, when a defect appears a judge must set to work on the constructive 
task of finding the intention of Parliament and he must do this not only from 
the language of the statute but also from a consideration of the social condi¬ 
tions which gave rise to it and of the mischief which it was passed to remedy 
and he must supplement the written word so as to give force and life to the 
intention of the Legislatures—(1949) 2 All E R 155, Rel. on.)] 

23. 1953 S C 148 (152) (Pr 9) [AIR V 40 C 39J : 1953 S 0 R 533 (SC). 

24. ( f 9l) I L R 18 Cal 23 (30) : 17 Ind App 122 (P C). 

25. (’53) 55 Bom L R 246 (265) (D B). (Judgment reversed on another point by 
1953 S C 252 [AIR V 40 C 62] (S C)). 

(’74) 21 Suth W R 318 (320) : 1 Ind App 167 (P C.) !•' 

26. 1949 F C 135 (140) [AIR V 36 C 22] : I L R (1950) 1 Cal 517 : 1949 F C R 
292 (F C). (It is more reasonable to hold that the Legislature expressed its inten¬ 
ts tion in a slovenly manner than to give to the words used a meaning which could 

not have been intended.) 

1949 Bom 56 (58) [AIR V 36 C 15] : I L R (1949) Bom 158 (DB). (A Court inter./ 
preting a statute would even go to the length of adding words to a section if it 
be necessary to do so in-order to give a construction which is reasonable and 
which helps the Court in achieving the object for which the section was enacted * 
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not itself precise or is ambiguous or of doubtful import, or the question 
arises to what extent changes in the pre-existing law have been effected 
by any particular amendment, recourse may be had to extraneous 
considerations. 27 Thus, the provisions of the other statutes which are 
in pari materia, 2 * or the previous state of the law, 29 or the scope and 
I intention of the Act, 30 may be considered in such cases. It is not,' 


1942 Pat 1 (27, 28) [AIR V 29] (FB). 

1940 All 500 (503) [AIR V 27] (DB). (Nothing is to be added to or to be taken 
away from a statute unless there are adequate grounds to justify the inference 
that the Legislature intended something which it omitted to express.) 

1933 Mad 207 (211) [AIR V 20] (DB). (Omission of a word in section — Careless, 
ness on the part of Legislature is not to be presupposed.) 

[Sec 1937 Sind 129 (14 3) [AIR V 24] : 32 Sind L R 567 (F B). 

(’89) I L R 11 All 490 (504) (FB). (Construction which would have led to ano¬ 
malous results which Legislature could not have intended, avoided.)] 

27. 1928 PC 16 (18) [AIR V 15] (PC). (Substantial changes in law pleaded — 
Pre existing law should be lookol to.) 

1920 P C 181 (185) [AIR V 7] (PC). 

1924 All 328 (335, 336) [AIR V 11] (FB). (Comparison with old law is permitted 
in case of doubt.) 

(’99) ILR 21 All 391 (390, 403) (FB). 

1924 Cal 257 (272) [AIR V 11] (FB). (Historical survey is permissible only if there 
is a reasonable doubt.) 

[See 1930 P C 120 (121, 122) [AIR V 17] (PC).] 

28. 1951 All 155 (167) (Pr S6) [AIR V 33 C 17] (FB). (Statutes in pari materia,. 
though made at different times, ought to receive a uniform construction.) 

1942 Lah 102 (103) [AIR V 29] (FB).. 

1941 Bom 85 (89) [AIR V 28] (DB). 

1939 All 403 (405, 412) [AIR V 26] (FB). 

(’80) ILR 4 Bom 515 i526) (FB). 

1925 Pat 1 (8) [AIR V 12] (FB). (For example, the Limitation Act and the Civil 
Procedure Code.) 

1952 Mad 186 (190) (Pr 14) [AIR V 39 C 94] : ILR (1952) Mad 421 (FB). (Do.) 
(’10) 7 Ind Cas 196 (198) : I L R 32 All 851 : 37 Ind App 124 (PC). (Oudh Laws 
Act and Oudh Land Revenue Act.) 

1932 Oudh 210 (216) [AIR V 19] (FB). 

1931 Pat 241 (246) [AIRV 18] (FB). (Per Jivala Prasad J .) 

(1891) 1891 App Cas 325 (349) : 60 L J Q B 683, Sjnith v. Baker A Sons. 

[See (1902) 1902 App Cas 474 (478) : 71 L J Ch 781, Hilder v. Dexter .] 

29. 1944 Lah 169 (170) [AIR V 31] (FB). 

1941 Rang 151 (158) [AIR V 28] (DB). 

1941 Mad 449 (452) [AIR V 28] (FB). (Per Venkataramana Rao, J. f in Order of 
Reference.) 

1940 PC 105 (109) [AIR Y 27] (PC). 

1927 Bom 273 (300) [AIR V 14] (FB). 

1928 P C 16 (18) [AIR V 15] (PC). 

1924 Cal 257 (272) [AIR V 11] (FB). 

1924 All 328 (335) [AIR Y 11] (FB). 

1921 Cal 397 (399) [AIR V 8] (FB). 

30. 1953 S C 58(60)(Pr 12)[AIR V 40 C 16]:1953 SO R 302 (SC). (Words of statute 
susceptible of wider meaning—Courts have to pay regard to what the statute or 
the particular legislation had in view.) 

1951 All 167 (174) (Pr 31) [AIR V 38 C 18] : ILR (1952) 2 All 7 (FB). 

1943 Bom 209 (213) [AIR V 30]. (In the absence of a statutory definition, a word' 
of doubtful meaning is to be understood in the sense in which it best harmonises 
with the subject of the rule and the object which it has in view.) 

1943 Lah 65 (68) [AIR V 30] (FB). 



PREAMBLE 


39 



however, permissible to construe the provisions of one statute in the 
light of judicial decisions on another statute not in pari materia with 
the statute in question. 31 Expressions in a statute, which are capable 
of having more than one meaning, should not be given a meaning ■ 
which has the effect of abrogating a clear provision of another parallel 
statute. Every endeavour should be made to reconcile the two statutes. 32 j 
In cases of reasonable doubt as to the expression contained in a penal 
provision, or a fiscal Act, the benefit of doubt must be given to the 
subject. 33 A construction which facilitates evasion of a statute should 
be avoided, and Acts like penal Acts are not to be so construed as to 
furnish a chance of escape and a means of evasion. 84 * 

Rules of grammar have to yield to commonsense. As there are 
risks involved in the application of the rules of construction of statutes, 
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1943 Lah 143 (154) [AIR V 30] (FB). 

1939 Cal 435 (451) [AIR V 26J (FB). 

(1891) 1 Ck 423 (430), lie Dick hopes v. Hume.Dick . 

4’8l) 1LR 3 Mad 271 (280, 237) (FB). (Proceedings of Legislature etc., may be 
considered.) 

1924 All 328 (33G) [AIR V 11] (FB). (Where a section of an Act is capable of two 
interpretations.) 

<’99) 1LR 21 All 391 (396, 397) (FB). 

<1877) 5 Ck D 901 (905) : 46 L J Ck 648, Holme v. Gay. 

(’84) 1LR 10 Cal 165 (184, 192, 193) (FB). 

1918 Pat 398 (407) [AIR V 5] (FB). 

1951 Cal 48 (Prs 42, 44) [AIR V 38 C 18] (FB). (“And” may legitimately be 
construed a6 “or”.) 

(’50) 28 Mys L Jour 221 (224, 225) (FB). (In so doing it is necessary to have an 
exact conception of the scope and object of the statute.) 

[See also 1951 Mad 70 (76) (Pr 13) [AIR V 33 C 10] (SB). (Per Panchapagesa 
Sastri J. — Object of an Act is to be gathered from its necessary effect and not 
from some purpose or motive which the Legislature may be supposed to 
have had.)] 

31. 1941 Pat 465 (471, 472) [AIR V 28] (DB). 

1940 PC 105 (110) [AIR V 27] (PC). (Decisions on other statutory provisions are 
not of material assistance in construing terms of a particular statute, except in 
so far as general principles of construction are laid down.) 

1935 Lah 570 (586) [AIR V 22] (FB). (Reference to English rulings bearing on 
English statutes.) 

1932 All 293 (307) [AIR V 19] (FB). 

[See 1935 PC 143 (146) [AIR V 22] (PC). (Income-tax Act of one country not 
to be construed in the light of decisions on income-tax legislation of another 
country.)] 

32 . 1951 All 643 (Pr 42) [AIR Y 38 C 176] (FB). 

33 . 1953 S C 278 (282) (Pr 23) [AIRV40C 65] : 1953 Cri L Jour 1116 (S C). 
(In a penal statute it is the duty of the Courts to interpret words of ambiguous 
meaning in a broad and liberal sense so that they will not become traps for 
honest, unlearned (in the law) and unwary men.) 

1953 Bom 347 (353) (Pr 21) [AIR V 40 C 110] : 1953 Cri L Jour 1445 (FB). 

1950 Bom 6 (9) [AIR V 37 C 3] (DB). 

1926 Sind 273 (275) [AIR V 3] (FB). 

1930 All 265 (267) [AIR V 17] (FB). 

1939 Lah 81 (85) [AIR V 26] (FB). 

' <’80) 1930 Mad W N 249 (280) (SB). 

34 . 1952 Cal 789 (Pr 42) [AIR V 39] : 1952 Cri L Jour 1651. 
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Courts of law should not be too prone to resort to them unless the 
exigencies of the case pre-eminently call for their application. It must* 
never be forgotten that they are rules of construction only and are 
not meant to cure inherent defects in a legislation. 35 

Subject to the broad principles mentioned above, the following 
geneial rules of interpretation of statutes should also be borne in mind 
in construing the provisions of an Act: 

(1) Where an Act, such as the Civil Procedure Code, is divided into 
sections and rules, the sections must be taken to lay down general 

principles and the rules as providing the machinery or the means of 
applying them. 86 

(2) Where the language of an enactment is difficult and ambigu¬ 
ous, the Court may, for its assistance in its construction, refer to rules 
made under the provisions of the Act, especially where such rules are, 
by the statute authorising them, directed to be read as part of the Act. 37 
But where rules are framed under a power given by the enactment 
such rules cannot govern or control the words of the enactment, 
though in case of a conflict between such rules and a bye-law, the rule 
prevails over the bye-law. 39 

(3) Where two constructions are possible, a section should be 
construed so as to avoid inconsistency of meaning, 40 or the making of 


35. 1952 Pat 359 (365) (Pr 14) [AIR V 39] : ILR 31 Pat 493 (SB). 

36. 1917 Cal 657 (658) [AIR V 4] (DB). (Sections create jurisdiction, while rules 
indicate the mode iu which they are to be exercised.) 

1914 Cal 163 (164) [AIR V 1] (DB). (Rules restrict sections.) 

1917 Cal 44 (46) [AIR V 4] (FB). (View that rules restrict sections is dissented 
from at page 47 by Moolccrjec J .) 

37. 1952 Pat 359 (365) (Pr 15) [AIR V 39] : 31 Pat 493 (SB). 

1937 Had 481 (483) [AIR V 24]. 

[See also 1931 Lah 320 (323, 331) [AIR V 18] (FB). (Per Addison J. — Depart¬ 
mental instructions issued on the working of Act may be referred to — Per Tele 
• Chand, J. contra.)] 

[But see 1926 Cal 856 (85S) [AIR V 13] (DB). (Bengal Cess Manual cannot be 
looked at for construing Bengal Cess Act.)] 

38. 1953 S C 252 (268) (Pr 65) [AIR V 40 C 62] (SC). (Per Bose J _Rules framed. 

under an Act cannot save the Act. Rules are made by a subordinate authority 
which is not the Legislature.) 

1942 Sind 65 (71) [AIR V 29] (SB). 

1936 Pesh 57 (59) [AIR V 23] (DB). 

39. 1938 Lah 8 (10) [AIR V 25] (DB). 

40. 1948 Pat 225 (228, 229) [A I R V 35 C 82} : 49 Cri L Jour 246 : 27 Pat 
52 (FB). 

1942 Lah 114 (117) [AIR V 29] (FB). (That alternative is to be chosen which 

will be consistent with the smooth working of the system which the statute 
purports to regulate.) 

1940 Nag 39 (42) [AIR V 27] (FB). 

1917 Mad 958 (960) [AIR V 4] (SB). • ' ; 

1928 Lah 609 (613) [AIR V 15] (FB). 

1924 Bom 219 (225, 226) [AIR V 11] (FB). 

1933 Nag 193 (197) [AIR V 20] (FB). 

[See 1918 Pat 103 (105)/[AIR Y.5] (FB).] • . ., . , :i -• 
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a word, clause or sentence either superfluous or insignificant. 41 It may 
be noted that a section which is clear in itself will be affected by 
previous or succeeding sections, only when those sections are capable 
of an interpretation which is repugnant to or startling in juxtaposition 
with the section in question. 42 In other words, the statute should be 
examined as a self-contained unit, the different sections being con¬ 
sidered simultaneously in view of each other. 43 It follows from this 


41. 1953 Nag 89 (113, 114) (Pr 139) [AIR V 40 C 32] : ILR (1953) Nag S39 (FB). 
(It is not permissible to omit the words unless reading them in the statute 
would lead to absurdity.) 

1952 Mad 591 (593) (Pr 5) [AIR V 39] : ILR (1952) Mad 492 (FB). (A provision 
can be rejected as unnecessary only if a Court is driven to such a situation and 
not otherwise.) 

1951 Nag 58 (78) (Pr 140) [AIR V 38 C 20] : ILR (1951) Nag 646 : 52 Cri L Jour 
1140 (FB). (Effect has to be given to every provision of a statute and that 
construction must lean against rendering any provision a surplusage.) 

1942 Bom 191 (193) [AIR V 29]. 

(’05) ILR 28 Mad 466 (471) (FB). 

1930 Sind 265 (279) {AIR V 17] (FB). 

1925 Cal 1 (3) [AIR V 12] (FB). 

42. 1932 Mad 391 (395) [AIR V 19] (FB). 

[<Scti 1935 Oudh 427 (428, 429) [AIR V 22] (DB). (Certain words not found in 
the statute held as “understood” in order to avoid inconsistency between two 
. provisions of the section.)] 

43. 1953 Trav.Co 479 (481) (Pr 5) [AIR V 40 C 191] : ILR (1952) T C 953 (FB). 
(All the provisions in the section are to be taken together and interpreted in 
such a way as to give each provision a legitimate and reasonable interpretation 
so as to fit in with all the provisions within the scheme envisaged in the Act.) 

1950 Bom 6 (9) [AIR V 37 C 3] (DB). (Court as far a? possible must reconcile 
dillercnt sections of an Act ) 

1949 Bom 109 (112) [AIR V 36 C 35] (DB). (Power conferred by Act — Whether 
coupled with duty or purely discretionary—Determination of question _Princi¬ 

ples to be considered—Court must look at whole scheme of the Act — Question 
has to be decided aliunde by construing the object, scope and scheme of the 
whole Act, when the language of the particular section does not, on the face of 
it, furnish much help in deciding the question.) 

1949 Pat 400 (Pr 5) [AIR V 36 C 115] : 27 Pat 77 (80) (DB). (Every attempt 
should be made to harmonise the different parts of a statute and that each part 
should be construed so as to expound every other part of the statute.) 

1948 Oudh 162 (163) [AIR V 35 C 61] : 23 Luck 40 (FB). 

1948 Pat 225 (227) [AIR V 35 C 82] : 49 Cri L Jour 246 : 27 Pat 52 (FB). (A 
well-known rule of interpretation applicable to all statutes is the rule of construc¬ 
tion ex visccribus actus, that is, within the four corners of the Act ) 

1942 Pat 1 (27) [AIR V 29] (FB). 

1923 Mad 609 (614) [AIR V 10] (FB). (Per Devadoss , J.) 

1922 Bom 247 (252) [AIR V 9] (FB). 

(1886) 11 App Cas 286 (291) : 55 L J Q B 417, Turquand v. Board of Trade. 

1932 P C 168 (171) [AIR V 19] (PC). (Terms of a composite enactment not to be 
considered separately. 

1920 P C 181 (184, 185) [AIR V 7] (PC). 

(’97) ILR 19 All 390 (407) (FB). 

1936 Cal 50 'j (512) [AIR V 23] (FB). (Construction though not strictly grammati¬ 
cal must be consistent with the Act in all its parts.) 

(’96) ILE 23 Cal 738 (751, 752) (FB). ( Bank of England v. Vagliano, L B (1891) 
*App Cas 107, Relied on.) 

1933 Nag 193 (197, 199. 200) [AIR V 20] (FB). ... 
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that •where two remedies or two procedures are provided for, one niusb 
not he taken as operating in derogation of the other. 44 A procedural! 
provision in a statute should be construed liberally, that is in such a 
way as will lead to the smooth working of the scheme of the statute. 45 

(4) Everything is to be taken as permissible unless there is 
some prohibition against it. 46 In the case of consolidating statutes, 
like the Civil Procedure Code, the statute itself must be consulted in 
order to find the authority or the prohibition. 47 

(5) Where the statute is not clear, reasonable construction 
should be adopted. 48 In the case of ambiguity that meaning should 
be preferred which is more in accord with justice and convenience 49 
or which would make the provisions of the Act in.tra vires the Legis- 


3935 Pat 342 (345) [AIR V 22] (SB). (Other parts of Act throwing light on inten¬ 
tion of Legislature can be considered when interpreting any provision.) 

1938 Sind 1 (5) [AIR V 25] (FB). (The more literal construction ought not to 
prevail if it is opposed to the intention of the Legislature as apparent from the 
statute and if the words are sufficiently flexible to admit of some other construc¬ 
tion by which the intention will be better appreciated.) 

[See 1944 Pat 41 (52) [AIR V 31] (FB). (It is wrong to construe a particular 
provision after taking it out of the context.) 

1935 All 94G (952) [AIR V 22] (FB). (Per Thorn, J.) 

1935 Bom 402 (403) [AIR V 22] (FB). (It may sometimes be necessary to do 
violence to the language used in a particular part of the statute in order to give 
effect to the enactment as a whole.)] 

44. 1940 Nag 104 (10G) [AIR V 27]. (Section 105, Civil P. C., which is an enabl¬ 
ing section cannot be read as taking away rights already conferred by S. 104.) 

(’86) ILR 8 All 354 (3G1) (FB). 

1922 P C 17 (19) [AIR V 9] (PC). 

1933 All 230 (230) [AIR V 20] (DB). 

45. 1953 All 467 (Pr 16) [AIR V 40 C 220] (FB). 

46. (*89) ILR 11 All 267 (287) (FB). (Per Mcihmood , J.) 

(’82) ILR 5 All 163 (172) (FB). (Per Mahmood , J.\ Followed in ILR 37 Cal 399.) 
1936 Nag 55 (61) [AIR V 23] (DB). (Law is always subject to evasion in the sense 
that there is no obligation not to do what the Legislature has not really prohi¬ 
bited and it is not evading an Act to keep outside it.) 

47. (’89) ILR 11 All 267 (288) (FB). 

48. 1949 Bom 210 (212) [AIR V 36 C 59] : HR (1949) Bom 265 (FB). (Court 
would lean in favour of that construction which gives effect to the Legislature’*' 
intention rather than that which leads to difficulties and anomalies.) 

1948 Bom 239 (243) [AIR V 35 C 66] : 49 Cri L Jour 341 (DB). (Words flexible 

_Interpretation should be to better effectuate intention of Legislature.) 

1942* Oudh 39 (44, 45) [AIR V 29] (DB). (Law not clear— Court can roly on. 
maxim ii argumentum ab inconvenienti plurium valet in lege.") 

1941 F C 16 (31) [AIR Y 28] (F C). 

1921 P C 240 (242) [AIR V 8] (PC). 

1931 P C 24 (26) [AIR V 18] (PC). 

1936 All 576 (578) [AIR V 23] (FB). 

1928 All 207 (210).[AIR Y 15] (FB). 

(’38) ILR 10 All 223 (234) (FB). 

1919 Cal 551 (569) [AIR V 6] (FB). . 

1939 Lah 81 (85) [AIR V 26] (FB). 

49 .. 1938 P C 130 (133) [AIR V 25] (PC). 

[See (1886) 31 Ch D 402 (407) : 55 L J Ch 294 : 54 L T 100 : 34 W B (Eng) 339, 

Reid v. Reid.'] 
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lature. 60 A construction which leads to an absurd result., 51 or unjust 
consequences entailing hardship, 62 or produces injustice, 53 or 
defeats the object of the Act itself, 54 or facilitates evasion of the 


50. 1952 Pat 359 (363) (Pr 10) [AIR Y 39] : 31 Pat 493 (SB). (Two construc¬ 
tions possible—One which leans towards the constitutionality of legislation should 
be preferred to that which has the effect of destroying it.) 

1948 Cal 322 (324) [AIR V 35 C 133] : ILR (1948) 2 Cal 455 (DB). 

1944 F C 1 (5) [AIR V 31] (FC). (Two constructions possible — One giving some 
effect should be preferred to one making enactment void.) 

51. 1950 Bom 1 (2) [AIR V 37 C 1] (DB). 

1949 Bom 109 (112) [AIR V 36 C 35] (DB). (Courts must not read and construe 
statutes in a manner which leave anomalous and illogical lacuna to be filled up.) 

1943 Lah 148 (154) [AIR V 30] (FB). 

1942 Lah 114 (117) [AIR V 29] (FB). (That alternative is to be rejected which 
will introduce absurdity, uncertainty, friction or confusion in the working of the 
system.) 

1942 Lah 257 (259) [AIR V 29] (SB). 

1921 Cal 397 (399) [AIR V 8] (FB). 

1933 Sind 151 (154) [AIR V 20] (FB). 

1928 Sind 149 (158) [AIR V 15] (FB). 

52. 1942 Lah 257 (259) [AIR V 29] (SB). 

1942 Pat 1 (14) [AIR V 29] (FB). 

1922 Nag 89 (93, 94) [AIR V 9] (FB). 

(’76) ILR 1 All 311 (315) (FB). 

(1862) 142 E R 1026 (1028) : 11 C B (NS) 842 (848), Smurthwaite v. Wilkins. 

1934 All 626 (639) [AIR V 21] (FB). 

.53. 1948 Bom 112 (113) [AIR V 35 C 26] (DB). 

1943 Lah 148 (154) [AIR V 30] (FB). . 

1942 Lah 257 (259) [AIR V 29] (SB). 

1926 All 617 (622) [AIR V 13] (FB). 

19S8 Bom 484 (488) [AIR Y 25] (FB). 

54. 1952 S C 324 (327) (Pr 12) [AIR V 39]: 1952 S C R 683 : 1952 Cri L Jour 
1503 (S C). 

1951 Orissa 378 (381) (Pr 4) [AIR V 38 C 88] : ILR (1951) Cut 177 (SB). ( Nara. 
simham , J. —The words of a statute, when there is doubt about their meaning 
are to be understood in the sense in which they best harmonise with the subject 
of the enactment and the object which the Legislature has in view. Their mean¬ 
ing is found not so much in a strictly grammatical or etymological propriety of 
language, nor even in its popular sense, as in the subject or in the occasion on 
which they are used, and the object to be attained.) 

1949 Bom 131 (Pr 5) [AIR V 36 C 40] (DB).* (If the Legislature fails to carry out 
its object by giving proper expression to it by using adequate language for the 
purpose, the Court cannot violate the canons of construction merely for the pur¬ 
pose of assisting the Legislature for a supposed object which it might have.) 

1948 Bom 370 (371, 372) [AIR V 35 C 95] : 49 Cri L Jour 677 : ILRX1948) Bom 
391 (FB). (Unless the language of statute is so intractable or so incapable of 
that particular interpretation.) 

1946 Cal 348 (353) [AIR V 33 C 83] : ILR (1946) 2 Cai 214 (FB). 

1943 Lah 65 (68, 78) [AIR V 30] (FB). (A beneficial construction should be placed 
when this appears to be consonant with its object.) 

1942 Lah 257 (259) [AIR V 29] (SB). 

1941 All 110 (112) [AIR V 28] (FB). 

1941 All 243 (249, 275) [AIR V 28] (FB). (Conversion of ‘and’ into ‘or’ is per. 
mi8sible.) t ( 

1939 Cal 435 (451) [AIR V 26] (FB). (Conflict between two parts of statute_Part 

agreeing with governing intention of Legislature should be given effect to_Gov¬ 

erning intention should be taken from sections and not rules made thereunder.) 
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statute 65 should, if possible, be avoided. 

(5a) The principle of Necessary intendment should not be 
ordinarily extended to taxing statutes and where the question only ig 
whether a particular item of property has or has not been taxed, the 
Act must expressly and unequivocally supply the answer. Where, 
however, the vires of the statute itself is being assailed and it is said 
that the statute is beyond the legislative competence of the State, the 
rules can be certainly called in aid in order to understand the scheme 
and purpose of the legislation. 60 

(6) Words operating in derogation of the rights of the subject, 67 
like penal statutes or words imposing pecuniary burden, 68 should be 
strictly construed. 


1937 Bom 275 (278) [AIR V 24] (FB). 

1918 Pat 103 (105) [AIR V 5] (FB). (Defence of India Act.) 

( ; 97) ILR 19 All 390 (407) (FB) 

(I860) 2 L T (NS) 748 (753, 755) : 8 H L C 594 : 31 L J Ch 9 : 125 R R 286, 
Jeffries v. Alexander . (An Act must be so construed that an attempt to evade 
it would be defeated.)* 

1931 All 727 (732) [AIR V 18] (FB). 

1926 All 617 (622) [AIR V 13] (FB). 

1932 Oudh 210 (211) [AIR V 19] (FB). 

1933 Sind 151 (154) [AIR V 20] (FB). (Words nullifying a statute can be ignored.) 
(1881) 6 App Cas 114 (122), Caledonian Railway Co. v. N. B. Raihoay Co. 

55. 1952 Cal 789 (Pr 42) [AIR V 39] : 1952 Cri L Jour 1651. (Penal Statute.) 

56. 1952 Pat 359 (365) (Pr 15) [AIR V 39] : 31 Pat 493 (SB). 

57. 1952 S C 156 (158) (Prs 8 11) [AIR V 39] : 1952 SCR 418: 1952 Cri L Jour 
836 (SC). (Bombay Reuts, Hotels and Lodging House Rates Control Act, 57 of 
1947 —Since it creates an offence and imposes penalty it should be strictly 
construed in favour of the subject.) 

1948 Pat 8 (10) [AIR V 35 C 3] : 48 Cri L Jour 558. ’(Penal clause.) 

(’49) 54 Mys II C R 52 (57) (DB). (Enactments like the Mysore Public Security. 
Act which give wide powers to the Executive, and are a serious encroachment 
upon the liberty of the subject.) 

1944 Lah 422 (424) [AIR V 31] (DB). 

1944 Lah 302 (307) [AIR V 31] (DB). (Local enactments (e. g., U. P. Encumbered 
Estates Act, 1934), conferring exceptional exemptions from common burden and 
powers interfering with rights of others.) 

1944 Nag 337 (342) [AIR V 31] (DB). (A provision which limits rights.of suit.) r - 
1939 Bom 305 (307) [AIR V 26] (FB). 

(1917) 1917 App Cas 260 (274) : 86 L J K B 1119 : 116 L T 417, Rex v. Holliday. 
(1882)- 7 App Cas 178 (188) : 51 L J P C 43: 46 L T 321, Western Countries Ely. 
Co. v. Windsor & Annapolis Illy. Co. i - 

(!86) ILR 8 All 354 (361) (FB). . : - 

1934 P C 36 (40) [AIR V 21] (PC). 

1928 P C 287 (290) [AIR V 15] (PC). (Person aggrieved is entitled to compensa-f 

tion unless expressly deprived.) -» 

1921 P C 224 (227) [AIR V 8] (PC). (Intention to alienate private rights without 
compensation should not be, imputed to the Legislature, unless expressed in clear. 

terms.) • • ' ** 

[Bee .also 1943 Cal 285 (318) .[AIR Y 30] (SB). (Ordinance taking rights from 

subject. (Per Sen , J - .).)] 

58. 1953 Trav.Co 104 (109) (Pr 11) [AIR V 40 C 35] > ILR (1952) Trav-Co 991 

(FB). (Taxing'statutes — Interpretation most beneficial to subject should be 
adopted.) : - 4 - - -- - — ‘ - • r ••••'•. -- J 
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(6a) In construing a statute specially enacted for the benefit 
of a particular class of society, with the object of giving relief to 
ignorant, illiterate and poor agriculturist, unless there is a clear con¬ 
travention of the law, the Court ought not to indulge in technicalities 
as far as possible, but every technicality must be brushed aside in 
order to give relief to persons for whose benefit the Act is enacted. 69 
Where a section enacted for the benefit of a class of persons, encroaches 
upon the vested right of another class of persons, the section has to 
be strictly construed so as to interfere as little as possible, consistently, 

of course, with its language and not making it nugatory with that 
right. 60 

(7) A restricted construction ought not to be placed upon the 
language of a remedial Act. 61 

1950 Bom 45 (46) [AIR V 37 C 13] (DB). (Assessee getting advantage not intended 
by Legislature—Court should not deprive him of same.) 

1948 Bom 425 (428) [AIR V 35 C 118] : ILR (1949) Bom 56 (DB). (Taxing statute 
—Construction doubtful—Doubt to be resolved in favour of subject ) 

1941 Rang 212 (219) [AIR V 2S] (SB). 

1938 Mad 498 (499) [AIR V 25] (DB). (Fiscal statutes — Two constructions_ 

Construction more favourable to subject must be enforced.) 

1937 Cal 551 (552) [AIR V 24] (DB). (Taxing statute must be construed strictly.) 
1935 Bom 256 (257) [AIR V 22] (SB). 

1935 Bom 423 (425) [AIR V 22] (DB). (The Court ought not to strain the language 
of the Act agaanst the tax payer.) 

1935 Lali 570 (576, 578) [AIR V 22] (FB) (Per Jai Lai and *S 'hemp, JJ ., in judg¬ 
ment of Division Bench.) 

( ! 71) 16 Suth W R 208 (209) (SB). 

59. (’52) 1952 IDA 7675 (Bom). (Bombay Agricultural Debtor's Relief Act (1947).) 

60. 1952 Cal 846 (Pr 8) [AIR V 39] (DB). (Sectiou 168A, Bengal Tenancy Act.) 

61. 1951 Orissa 378 (381, 392) (Prs 4, 43) [AIR V 38 C 88] : ILR (1951) Cut 177 
(SB). (Per Narasimham J —Even where the usual meaning of the language falls 
short of the whole object of the Legislature a more extended meaning may be 
attributed to the words of a remedial Act, if they are fairly susceptible of it. The 
construction must not, of course, be strained to include cases plainly omitted 
from the natural moaning of the words.) 

1952 Trav-Co 333 (347) (Pr 44) [AIR V 39] (FB). (The words of a remedial statute 
must be construed, so far as they reasonably admit, so as to secure that the 
relief contemplated by the statute shall not be denied to the persons intended to 
be relieved—1944 P C 35 [AIR V 31] (PC) and 1949 F C 135 [AIR V 36 C 22] • 
1949 F C R 292 (F C), Referred.) 

1949 F C 135 (139) [AIR V 36 C 22] : ILR (1950) 1 Cal 517 : 1949 F C R 292 
(FC). (The words of a remedial statute, such as one framed to relieve debtors 
from excessive interest, must be construed, so far as they reasonably admit, so 

as to recure that the relief contemplated by it shall not be denied to persons 
intended to be relieved.) 

1945 Pat 35 (37) [AIR V 32] : 24 Pat 66 (FB). (It is the duty of the Court to give 
* such a construction to the provisions of a remedial enactment as may be in con¬ 
sonance with its object) 

1944 P C 35 (38) [AIR V 31] (PC). (Construction of U. P. Agriculturists’ Relief 
Act, 27 of 1934 — It cannot in ordinary circumstances be an objection to relief 
that applicant is seeking to resile from the very agreement against which the 
law has expressly said he may be relieved.) 

1941 F C 72 (77) [AIR V« 28] (FC). (Even if an Act intended to be remedial is 
found in a small minority of cases to prejudice rather than to benefit those 
whom it is intended to help; the Court should adopt the construction which is 
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(8) General words must be given the broadest possible effect 
unless there is some specific reason to the contrary. 63 But general 
words and phrases, however comprehensive and wide they may be in 
their literal sense, must be usually construed as limited to the actual 
objects of the Act and not as altering the law beyond. 63 Specific words 
of importance like ‘‘mortgage” should be given their appropriate 


meaning. 


(8a) Dictionaries cannot be taken as authoritative exponents 
of the meanings of the words used in Acts of the Legislature, for the 
plainest words may be controlled by a reference to the context. 65 
Similarly, lexicons only define an expression in terms of a decision 

on the whole best calculated to give effect to the manifest intention of the Legis¬ 
lature.) 

1928 Oudli 396 (400) [AIR V 15] (FB). (Per Srivastava J. t on the construction 
of the Usurious Loans Act.) 

(1906) 1906 App Gas 461 (407) : 75 L J Ch 705 : 95 L T 202, Samuel v. Neicbold. 
{Lord L'nrrlurn, L. C., on the construction of Money-lenders Act 1900 (63 & 64 
Viet., Ch. 51).) 

1951 Cal 4S(Pr 37) [AIR V 38 C 18) (FB). (Should be construed so as to grant the 
relief intended rather than to deny such relief.) 

[See however 1946 Cal 348 (353, 354) [A I R V 33 C 83] : ILR (1946) 2 Cal 214 
(FB). (There is no special rule of beneficial construction for statutes of remedial 
character.)] 

62 . 1951 All G41 (641) (Pr 8) [AIR V 38 C 175] (FB). (General words used in an 
enactment may be given a restricted meaning if the context in which they occur 
justifies this being done, or if it is necessary to do so in order to avoid absurditiee 
or anomalies or tc give some meaning to provisions which would otherwise be 
devoid of meaning.) 

1941 F C 72 (75) [A I R V 28] (FC). (Where a Legislature with limited powers 
uses a term of general import such as “property” the term must be construed as 
referring only to that property with respect to which the Legislature was 
competent to legislate. Such term must be construed in the light of its powers 
at the time of enactment.) 

(’86) ILR 8 All 354 (360, 361) (FB). 

1916 Pat 133 (134) [AIR V 3] (FB). 

63 . 1953 Trav-Co 382 (384) (Pr 3) [AIR V 40 C 148] (FB). (All words, if they be 
general and not express and precise, are to be restricted to the fitness of the 
matter. They are to be construed as particular if the intention be particular, 
that is, they must be understood as used with reference to the subject-matter in 
the mind of the legislature and limited to it.) 

1951 All 845 (848) (Pr 12) [AIRV38C 211] : I L R (1952) 1 All 742 (FB). (A 
comprehensive view of an enactment or the overriding principles on which it is 
based may necessitate putting restrictions upon the generality of the words used 
in the provisions which constitute exceptions thereto. In such cases the provi¬ 
sion must be read as subordinated to the overriding principles and in the light 
of the scheme of the enactment.) 

1941 Pat 465 (470) [AIR V 28] (DB). (Restricted meaning must be given where it 
is clearly intended.) 

1939 Lah 388 (392) [AIR V 26] (FB). (Word capable of various shades of meaning 
—Particular meaning must be arrived at by reference to scheme of Act or of 
section as a whole.) 

1922 Bom 416 (419, 420) [AIR V 9]. 

1929 Nag 246 (249) [AIR V 16]. 

64 % 1929 All 174 (176) [AIR V 16]. 

65 . 1945 Lah 158 (162) [AIR V 32] (DB). 
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given by a Court of law and unless that decision was one given under 
the Act in which that expression is used, reliance upon the definition 
in the lexicons involves a dangerous method of interpretation. 60 

(9) A general provision must yield to a special provision pro¬ 
viding for particular cases. 67 If the Legislature makes a special Act 
dealing with a particular case and later makes general Act which by 
its terms would include the subject of the special Act and is in conflict 
with the special Act, nevertheless, unless it is clear that in making 
the general Act the Legislature intended to abrogate the special Act, 
the provisions of the general Act do not override the special. 6 * As a 
matter of fact a repeal of the special Act by the general Act by impli¬ 
cation will not be admitted if the two can be read together. 09 The 
same rule applies to general and special expressions used in different 
clauses of a section 70 or to two sections in a statute, one dealing 

66 . 194G Lah 116 (128) [AIR V 33 C 29] : I L R (1946) Lah 092 (FB). (Per Bam 
Lall J.) 

67 . 1958 S C 252 (273) (Pr 82) [AIR V 40 C 62] (SC). (A particular enactment is 
not repealed by a general enactment in the same statute.) 

1952 My8 21 (23) (Pr 6) [A I R V 39 C 11] : I L B (1952) Mys 83 (FB). (General 
provisions do not derogate from special provisions.) 

1950 Pat 392 (418) (Pr 39) [AIR V 37 C 10S] : 29 Pat 790 (SB). 

1949 Bom 402 (403) [AIR V 36 C 105] : I L R (1949) Bom 465 (DB). (Document 

falling under special class also capable of being classed under general provision_ 

Duty of Court—Registration Act, S. 17 (2) (b) and (d).) 

1949 Pat <8(79) [AIR V 36 C 19] (DB). (Section 224, Orissa Tenancy Act, prevails 
over O. 21, R. 55, Civil P. C.) 

(’89) 1LR 12 Mad 94 (95) (FB). (Section 896, Criminal P. C. (1882) must yield to 
provisions of Reformatory Schools Act (1876) being a special Act.) 

1930 Bom 490 (492) [AIR V 17] (FB). 

1922 Bom 247 (251) [AIR V 9] (FB). 

1932 Oudh 193 (195) [AIR V 19] (FB). 

68. 1941 Lah 364 (367) [AIR V 28] (DB). 

1926 Cal 819 (821) [AIR V 13] (DB . 

(’02) ILR 25 Mad 457 (484) (DB). 

(1898) 1898 App Cas 748 (754) : 67 L J P C 115, Barher v. Edger. 

(18(8) 3 App Cas 944 (950) : 48 L J Ex 186, Garnet v. Bradley. 

1932 P C 252 (254) [AIR V 19] (PC). ' 

1929 Nag 17 (21) [AIR V 16] (FB). 

[See however 1937 Pat 1 (2) [A I R V 24] (DB). (Earlier treaty exempting a 
Raja from taxation — Later general provisions of Income-tax without anv 
specified exemption of any person—Two provisions inconsistent— Held general 
provisions of Income-tax will prevail.)] 

69 . 1951 Orissa 1(4) (Pr 11) [A I R V 38 C 1] : 52 Cri L Jour 43 (SB). (One of the 

tests to be applied in deciding whether an earlier statute is repealed by a later 

statute is whether both of them can stand together and their provisions obeyed 

to the full extent. There is no inconsistency when it is possible to obey each 
without disobeyiug the other.) 

1942 Cal 607 (609) [AIR V 29]. 

125 ^ 134 ^ [A I R V 27] (FB). (But if the general statute is so worded 
that the repeal flows from it as a necessary consequence, Court should give 
effect to it.) 

1937 Pat 1 (2) [AIR V 24] (DB). 

(1917) 1917 App Cas 260 (305) : 86 L J K B 1119, Bex v. Halliday. 

11862) 1 Mad H C R 115 (120) (DB). V 

70. 1942 Bom 191 (193) [AIR V 29]. 
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specially with any particular subject which is also included in some 
of the provisions of another section, which is couched in general 
terms, 71 as also to two special Acts. 73 But such special provision must 
be applied only to those cases to which it is confined by the Legisla¬ 
ture/ 3 Thus, a special Act of the Legislature as the Sale of Goods Act 
cannot possibly, except in the branch of the law to which it relates, 
overrule a statute of the nature of the General Clauses Act. 74 Again, 
when on the same subject two incompatible provisions are in force, 
one general and the other particular, the particular provision must 
be taken to be an exception to the general one. 75 

(10) Where there are general words following particular and 
specific words in a section, the general words must be confined to 
things of the same kind (cjusclem generis) as those specified. 70 The 
applicability of this rule, however, will not arise if the class of cases 
intended to be provided for by the section is clear from the language 

71. 1951 Madh B 149 (Pr 27) [AIR V 38 0 59] : 52 Cri L Jour 1467 (FB). (Rule 
applies to interpretation of the Articles of the Constitution.) 

72 . 1942 Rang 30 (36) [AIR V 29]. (If it is possible to read the later Act in such 
a way as to make it consistent with the law as it was before the later Act came 
into operation, then that is the way in which the Court ought to read it.) 

1928 All 186 (189, ISO) [AIR V 15] (DB). (The former enactment must be speci¬ 
fically repealed or its continuance must be inconsistent with a provision of a 
later Act, in which case, repeal will be deemed by necessary implication.) 

1930 Mad 963 (968) [AIR V 17]. 

1930 Bom 554 (563) [AIR V 17) (DB). 

73 . 1915 Mad 781 v 784) [AIR V 2]. 

1917 Mad 951 (954) [AIR V 4] (DB). 

1929 Oudli 389 (392) [AIR V 16] (FB). 

74 . See 1929 Nag 246 (249) [A I R V 16]. (General statute cannot be impliedly 
repealed by local or special statute.) 

75 . 1940 Pat 577 (578) [AIR V 27]. 

1933 All 241 (244, 245) [AIR V 20] (FB). 

[Sec 1942 Cal 587 (592) [AIR V 29] (DB). (The one test of repugnancy between 
two provisions of law is to see if the two can co-exist.)] 

76 . 1951 All 845 (848) (Pr 12) [A I R V 38 C 211] : I L R (1952) 1 All 742 
(FB). 

194S Bom 306 (311) [AIR V 35 C 77] : ILR (1948) Bom 822 (DB). (Unless there 
is anything in the context to suggest that they w.ere intended to be used in their 
unrestricted meaning.) 

1943 Lah 140 (143) [A I R V 30] (FB). (The rule of ejnsdem generis applies as 
much to associated words in one sentence as to terms or phrases appearing in 
parts of the same section or in different sections in the same chapter.) 

1941 All 345 (346) [AIR V 28] (FB). 

1938 Bom 41(42) [AIR V 25](DB). (But that rule being one of construction should 
never be invoked where its application appears to defeat the general intent of 
the instrument to be construed.) 

(’13) 19 Ind Cas 765 (768) (PC). 

(’8S) ILR 12 Bom 507 (520). (Interpretation should not be inconsistent with the 
established rules of international law.) 

1928 P C 16 (18) [AIR V 15] (PC). 

1939 Nag 186 (189) [AIR V 26] (FB). 

[But see 1925 Cal 116 (135) [AIRY 12] (DB). (Privia facie to be taken in 
general sense.)] 
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of the section 77 or by the general object of the Act, 78 or where the 
specific words are of different genera. 79 

(11) Where an Act has adopted part of the language of the old 
Act, the interpretation put upon such language by the Courts must be 
taken to have been accepted by the Legislature. 80 When legislation 
follows a continuous practice and repeals the very words on which that 
practice was founded, it may bo inferred that the Legislature in 
re-enacting the statute intended those words to be understood in their 
received meaning. 81 

(12) Provisions ousting the jurisdiction of the Courts, 82 and those 


77 . 1942 Mad 462 (4G3) [A I R V 29]. (When context makes clear that it was 
the intention of the Legislature that words should be construed generally.) 

(’02) ILll 29 Cal 890 (907, 909) (FB). (If the particular words exhaust a whole 
genus, the general words must refer to some larger genus.) 

1920 Mad 413 (413) [AIR V 7] (DB). 

1932 Lah 239 (241) [AIR V 19] (DB). 

78 . 1941 All 345 (347) [AIR V 28] (FB). 

79 . 1939 Bom 421 (422) [AIR V 26]. 

80 . 1947 Oudh 133 (Para 9) [AIR V 34 C 45] : ILR 22 Luck 71 (FB). 

1944 Nag 350 (352) [AIR V 31] : ILR (1945; Nag 363 (DB). 

1927 All 369 (371) [AIR V 14] (FB). 

1930 All 69 (71) [AIR V 17] (FB). 

1931 All 489 (490) [AIR V 18] (FB). 

1931 All 294 (299) [AIR V 18J (FB). 

1929 All 625 (630) [AIR V 16] (FB). 

1938 Bom 484 (488) [AIR V 25J (FB). 

1930 Lah 764 (767) [AIR V 17] (FB). 

(1870) 5 Ch App 703 (706) : 23 L T 289, Ex parte Campbell. 

(1857) 120 E li 20 (28) : 8 LI & B1 54, Mansell v. The Queen. 

81 . 1942 Cal 442 (443) [AIR V 29] (DB). (Later legislation attaching meaning to 
words in previous Act—Interpretation applies to old Act.) 

1939 Mad 421 (427) [AIR V 20j (FB). 

1938 Bom 231 (232) [AIR V 25] (FB). 

(’07) ILR 30 Mad 426 (433) : 34 Ind App 186 (PC). 

(’02) ILR 29 Cal 890 (905, 906) (FB). 

1933 Mad 489 (490) [AIR V 20] (SB). 

1934 Rang 27 (29) [AIR V 21J (SB). 

82 . 1949 Bom 337 (339) [AIR V 36 C 85] (DB). 

1949 Bom 277 (302) [A 1 R V 36 C 77] : ILR (1950) Bom 1 (DB). 

1942 Lah 217 (227) [AIR V 29] (FB). 

1939 Cal 435 (446) [AIR V 26] (FB). 

1928 Lah 121 (122) [AIR V 15] (FB). (When the language is doubtful, the Courts 
should lean against a.i ouster of the jurisdiction of the ordinary tribunals ) 

1930 All 225 (230) [AIR V 17J (FB). ' 

(’67) 8 Suth W R 428 »436) (FB). 

1938 Lah 14 (15) [AIR V 25] (DB). 

1938 Nag 80 (82) [AIR V 25] (DB). 

1935 Oudh 96 (106) [A I R V 22] (DB). (Statutes affecting jurisdiction of Civil 
Courts are to be construed as far as possible so as not to transfer suits from the 
ordinary Civil Courts to executive officers.) 

1919 Pat 71 (73) [ 1R V 6] (DB). 

[See also 1943 Cal 285(318)[A1K V 30](SB). (Where an Ordinance or Act curtails 
the jurisdiction and powers of the Court, the duty of the Court is to be vigilant 
and to satisfy that all the conditions necessary for the validity of such an 
Ordinance or Act have been complied with. (Per Sen «/.).)] 

l.Ind.Con. 4. 
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conferring jurisdiction on special bodies oi^eisons or Courts, 83 should 
be strictly construed. If there is any doum in tho matter, the Court 
should lean to such an interpretation as would maintain the existing 
jurisdiction. H The grant of a special jurisdiction does not carry tfith 
it the power to act outside such jurisdiction. 85 

(13) In the absence of any context indicating a contrary intention, 
the Legislature must-be taken to attach the same! meaning to the same 
words used in different parts of the statute 86 or in subsequent statutes 
in a similar connexion. 87 But, if sufficient reasons exist, a word can 
be construed in one part of an Act in a sense different from that it 
bears in another part. 88 'Where an expression is def ined in an Act, it 


83. 1949 Pat 335 (337) [AIR V 36 C 97] : ILR 27 Pat 925 (DB). ' 

1948 Pat 225 (227) [AIR V 35 C S*2] : 49 Cri L Jour 24G : ILR 27 Pat 52 (FB). 

1931 Nag 48 (50) [AIR V 18]. 

(’12) 17 Ind Cas 342 (343) (Mad). 

1923 Oudh 100 (102) [AIR V 20]. (When jurisdiction has been conferred upon a 
special Court for investigation of particular matter such jurisdiction is exclusive.) 

1932 Rang 123 (127) [A I R V 19] (FB). (Conditions precedent for vesting juris¬ 
diction not fulfilled — Proceedings before the special tribunal are null and void.) 

84 . (’51) 55 Cal W N 566 (569). 

85 . 1930 Nag 205 (205) [AIR V 17]. 

1933 Nag i.93 (196) [AIR V 20] (FB). 

86. 1949 Pat 31(34) [A I R V 36 C 4] : I L R 27 Pat 273 (DB). (Unless expressly 
enacted to the contrary.) 

1942 Lah 102 (103) [AIR V 29] (FB). 

1939 Cal 435 (446) [AIR V 26] (FB). 

1935 Lah 570 (575)[AIR V 22](FB). (Per Jai Lai J. in judgment of Divisiou Beuoh.) 

1929 All 977 (980) [AIR V 16] (FB). 

1918 Mad 998 (1002) [AIR V 5] (FB). 

(’02) ILR 24 All 319 (326) (FB). 

1936 All 495 (503) [AIR V 23] (FB). 

1932 Bom 71 (77) [AIR V 19] (FB). 

1926 Bom 497 (500) [AIR Y 13] (FB). 

1937 Mad 385 (390) [AIR V 24] (FB). 

1937 Nag 17 (22) [AIR V 24] (FB). 

87. 1942 Lah 102 (103) [A I R V 29] (FB). (Word “sale” as used in Art. 166, 
Limitation Act, has the same meaning as in the Civil Procedure Cede.) 

1942 Sind 45 (46) [A I R V 29] (DB). (Where the same or exactly similar words 
are used in statutory provisions which have a similar object, they are to be 
interpreted in the same way.) 

1928 Bom 69 (71) [AIR V 15]. 

1919 P C 142 (142, 143) [AIR V 6] (PC). 

1920 Pat 349 (350) [AIR V 7]. 

88. 1942 Mad 495 (500) [AIR V 29]. 

1937 Sind 129 (144) [AIR V 24] (FB). 

1935 Lah 570 (575) [AIR V 22] (FB). (Per Jai Lai in judgment of Division 
Bench.) 

(’93) ILR 13 All 224 (245, 246) (DB). (Per Mahmood J. — The rule that a word 
used in a statute is to be understood in the same sense throughout, is only rule 
of presumption, by no means inflexible.) 

1937 Mad 385 (390) [AIR V 24] (FB). 

1952 S C 369 (Pr 82) [AIR V 39] : 1953 S C R 1 (SC). (Per Das J.: Context may 

- exclude application of the rule that the same word should be given the same 
meaning wherever it occurs in the Act.) 
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must be given the same meaning throughout the Act, 89 unless there is 

some provision which makes it clear that, for certain purposes, the 

expr ession must be given a different meaning.? 0 But definitions are of 

limited scope being framed only for the purpose of the Act in which 

they occur, unless specially extended. 91 Though a definition may be 

more or less the same in two different statutes, still the objects to be 

achieved may be widely different. Hence, the decisions on the meaning 

of particular words found in other statutes are scarcely of much value 

when the Courts have to deal with a specific statute ot their own. They 

may be helpful, but cannot be taken as guides or precedents. 92 Where, 

however, the Legislature has not defined a legal expression it would be 

wrong for a Court to lay down a rigid definition of it. 93 When a word 

is not expressly defined in an Act it must be read in its popular, 

natural and ordinary sense unless there is reason upon the face of it 

- to believe that it was not intended to bear that construction. 94 Similarly, 

where the Legislature uses a term which has a well settled meaning! 

that meaning must, in the absence of any indication to the contrary! 
be given to t. 95 * 


(14) Prim a facie when two different expressions are used in a 
s tatute the Court ough t to assume that they are intended to bear 

89. 1952 Hyd 80 (91) (Pr 35) [A I R V 39 0 43] : I L IM1952) Hyd 19G (FB). 
(Legitimate function of an interpretation clause explained ) 

1940 Mad 385 (390) [A I E V 27] (FB). (Per Krishnastuami Ayyangar J. in 
Order of Reference.) ’ 

1939 P C G3 (65) [AIR V 26] (PC). (Interpretation of definition must be appro 
priate to the purpose of the Act.) 

1939 All 1 (3) [AIR V 26]. 

(13) 19 Ind Cas 40 (41) : 1913 Pun Re No. 2 (FB). (Order of Reference ) 

1938 All 613 (615) [AIR V 25]. 

[See however (1880) 5 Q B D 386 (389), It. v. Pearce. (Interpretation clause 
should be used for the purpose of interpreting words which are ambiguous or 
equivocal, and not so as to disturb the meaning of such as are plain )] 

90. 1943 Cal 345 (354, 356) [AIR V 30] (FB). (The qualifying words “unless there 
is anything repugnant in the subject or context” are always understood in a 
definition. Knights Bridge Estates Trust Ltd. v. Byrne, (1940) 1940 Vrm 

613 : (1940) 2 All E R 401, Rel. on.) * Pl 

1942 All 50 (65) [AIR V 29] (FB). (Per Das J.) 

'rrl^nn 6)[AIR V?. c 32 y < DB >. Shambhatta v. Narayana mat,a. 

(Phe function of an interpretation clause is not to apply the meaning of the term 

under all circumstances but merely to declare what may be included in the 

term when the circumstances require that it should be so interpreted.) 

91. 1949 Lah 34 (35) [AIR V 36 C 7] : ILR (1947) Lah 867 (FB) 

(’93) ILR 15 All 141 (143). 1 

1925 Lah 415 (416) [AIR V 12] (DB). 

(’78) ILR 4 Cal 665 (666, 667). 

[ f“ 19 1 29 /. t G 181 < 183 > [AIR v 16] (PC). (Seeking meaning of words in one Act 
liom definition even in another cognate Act is unsatisfactory.)] 

92. 1953 SC 58 (60, 61) (Pr 12) [AIB V 40 C 16] : 1953 S C R 302 (SC) 

93. 1917 Cal 502 (507) [AIR V 4] (DB). 

94. ('04) 7 Oudh Cas 74 (76). 

9 , 5 ‘ 1351 , A1 ‘ 674 (685) (Rr 51) [A I R V 38 C 182] :ILB (1952) 2 All 46 (FB) 
Similarly where the Legislature uses a term which has a well settled meaning 
that meaning must, in the absence of any indication to the contrary, be given 
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distinct meanings, 90 but, on the other hand, it may appear from the 
context that the two expressions are used interchangeably and are not 
intended to have different meanings. 97 

(15) Where a power is conferred by a statute that power may be 
exercised from time to time when occasion arises unless a contrary 
intention appears. 98 All rules of law are founded on the assumption 
that the constituted tribunals are fairly competent and have power to 
carry out the provisions of the Acts. 99 They should, therefore, be 
construed so as to further and not so as to restrict the purposes of the 
Act. 100 Where jurisdiction is given to a Court to make a particular 
order, the Legislature must be deemed to have granted also the power 
to enforce such order. 101 Where the intention of an Act in conferring 
an express power is frustrated by not construing it as necessarily 
implying another incidental power, of however substantial in nature, 
the same must be implied in order not to bring about frustration of 
the express intention. 102 

(16) A Court which acquires a new jurisdiction acquires with ifc 
all the necessary consequences that flow therefrom, and when a ques¬ 
tion is referred to an established Court without any more qualification, 
the ordinary incidents and procedure of that Court, including a right 
of appeal, attach to the same. 103 

(17) Where an order is made in the exercise of power given by 
an Act, the notification containing that order has the force of law. 104 

(18) Where a statute creates a right and provides a remedy, that 
remedy and no other is available. 100 This rule, however, does not apply 

96. 1948 East Punj 47 (48). [AIR V 35 C 20]. (The Legislature is not supposed to 
use words without a meaning.) 

1939 Bom 478 (479) [AIR V 26]. 

1942 Bom 191 (192, 193) [AIR V 29]. (Two analogous expressions, such as 'wages* 
and ‘salary’.) 

1929 All 33 (37) [AIR V 16] (FB). 

97. 1939 Bom 478 (479) [AIR V 26]. 

98. 1953 S C 357 (Pr 8) [AIR V 40 C 80) (SC). (Section 108 of the Government of 
India Act, 1915, conferred power on the High Court which that Court could 
exercise from time to time with reference to its jurisdiction whether existing at 
the coming into force of the Government of India Act, 1915, or whether 
conferred on it by any subsequent legislation.) 

99. 1922 Cal 118 (120) [AIR V 9] (DB). 

100. 1921 Cal 65 (86) [AIR V 8] (DB). 

101. 1933 Mad 689 (689) [AIR V 20] (DB). 

1933 Mad 748 (750) [AIR V 20] (DB). 

lf>2. 1952 Orissa 11 (Pr 11) [A I R V 39 C 2] (DB). (Power to hold the elections 
expressly given under sub-s. (5) of S. 1, Orissa Municipal Act, 1950, must neces¬ 
sarily be held to imply the power io apply various relevant provisions of the Act 
and the rules notwithstanding that the Act itself, in its general application, has 
not been brought into force.) 

103. 1951 Raj 1 (6) (Pr 13) [AIR V 38 C 1] (FB). ((1913) 1913 App Cas 546 : 82 
L JKB 1197, Rel. on.) 

104. 1951 S C 318 (329) (Pr 25) [A I R V 38 0 55] : 1951 SOB 682 : 52 Cri L 
Jour 1361 (SC). 

105. 1939 Mad 967 (968) [AIR V 26]. 
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where the right exists independently of the statute. 100 Where, again, 
a statute gives power to any person for a public purpose from which 
an individual may receive an injury, and where the mode of redress 
for such injury is also specified in the statute, the jurisdiction of the 
ordinary Courts will be ousted. 107 Where a statute prescribes a parti¬ 
cular mode of enforcing a new obligation created by it such obligation 
can, as a general rule, be enforced in no other manner than that 
provided by it. 108 

(19) Where a statute confers rights on a party in general terms, 
the cutting down of those rights by a rule would make the rule 
repughant to the Act. 109 But'such rules must be supported unless they 
are manifestly unreasonable or unfair. 110 If a new rule is in conflict 
with the previous existing rule, the new rule must by implication be 
deemed to have annulled or altered that rule. 111 

(20) When a statute enacts that something shall be deemed to 
have been done, which in fact and truth was not done, the Court is 
entitled and bound to ascertain for what purposes and between what 
persons the statutory fiction is to be resorted to and full effect must be 
given to the statutory fiction and it should be carried to its logical 
conclusion. 112 

(21) A change in the language of the present Act from that of 
the old Act may be presumed to indicate a change of intention on 
the part of the Legislature. 113 In regard to the matters dealt with by 

1935 L;ih 406 (408) [AIR V 22] (DB). (When a new cause of action is created by 
statute and a special jurisdiction outside the course of the general law is pres¬ 
cribe 1, there is no ouster of the jurisdiction of the ordinary Courts for they never 
had any.) 

1927 Cal 149 (150) [AIR V 14] (DB). 

1924 Mad 521 (522) [AIR V 11] (DB). 

1933 All 358 (363) [AIR V 20] (DB). 

1918 Cal 850 (856) [AIR V 5] (DB). (Case law discussed.) 

1933 Nag 193 (195) [AIR V 20] (FB). 

106. 1917 Lah 75 (78) [AIR V 4] (DB). 

ISee also 1933 Nag 193 (196) [AIR V 20] (FB). 

1931 Mad 83 (87) [AIR V 18] (DB).] 

107. 1939 Mad 967 (968) [AIR V 26]. 

1938 Mad 972 (974) [AIR V 25]. 

1936 Lah 90l (903) [AIR V 23] (DB). (The principle will not apply where there 
is no matter in existence with which the person empowered is authorised to 
deal.) 

1928 Lah 562 (564) [AIR V 15] (DB). 

1931 Mad 574 (575) [AIR V 18] (DB). 

108. (’46) 50 Cal W N 310 (334). 

1944 Bom 247 (248) [AIR V 31] (DB). 

109. 1928 Mad 1182 (1186) [AIR V 15] (FB). 

110. 1933 Cal 243 (245) [AIR V 20]. 

111. 1931 All 567 (567) [AIR V 18] (FB). 

112. 1953 8 C 244 (246) (Pr 5) [A I R V 40 C 58] : 1953 Cri L Jour 1094 (SC). 
((1881) 17 Ch D 746 and (1952) 1952 App Cas 109, Rel. on.) 

113. 1948 Bom 370 (371) [AIR V 35 C 95] : 49 Cri L Jour 677 : ILR (194S) Bom 
391 (FB). (But if the language used in two statutes is different and the language 
used in the earlier statute was unnecessary and superfluous and the Legislature 
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the change, only the new provisions should be looked to 114 and the 
Court in construing the later statute is not bound by the decisions 
under the'earlier one. 116 But it is also a recognised presumption that 
the Legislature does not intend to make any alteration beyond what 
it expressly declares, 110 and where the language used is doubtful no 
change will be deemed to have been made. 117 Any change in the 
language of the statute would be presumed to have been made by the 
Legislature with the knowledge of the course of decisions previous to 
the change. 8 Where the Legislature does not alter the language of a 
section whose meaning is obscure, the legitimate inference is that the 
interpretation put upon it in a particular way is in accord with the 
intention of the Legislature. 119 However, a change in the wording of 
a section of an enactment does not necessarily involve a change in the 
lr<w as amendments are often made to clear up ambiguities. 120 

(22) Where a question arises as to whether any particular provi¬ 
sion is mandatory or directory, the general test is the relation which 
the provision has to the general object intended to be secured by the 
Act. 1-1 Another test has also been applied and that is to see whether a 


deletes the .siq.)erfluous part from the statute, no inference or presumption can be 
drawn from a change in the language.) 

1914 Sind 11 (1*2) [AIR V 1] (DB). 

(’08) ILR 35 Cal 34 (44) (FB). 

[See 19*28 Bom (39 (71) [AIR V 15]. (Presumption is that any change of language 
in a statute is some indication of a change of intention of the Legislature.) 

1938 Rang 317 (317) [AIR V 25] (DB). [Do.)] 

[ See also 1940 Mad 385 (392) [AIR V 27] (FB). (If the wordsof a later statute 
differ materially from those of an earlier one effect should be given to the 
change especially where to do so would be to advance the policy underlying it.)] 
• 114. 1948 All 36 (37) [AIR Y 35 C 16] : ILR (1947) All 157 (DB). 

1932 All 188 (190) [AIR V 19]. 

115. 1940 Mad 3S5 (392) [AIR V 27] (FB). 

116. 1951 Orissa 378 (394) (Pr 47) [AIR V 3S C 8S] : ILR (1951) Cut 177 (SB). 
1940 Oudh 138 (142) [AIR V 27] (FB). 

1938 P C 191 (194) [AIR V 25] (PC). 

1919 Mad 7 (8) [AIR V 6] (FB). (Interpretation of section repealed and re-enacted 
with slight difference.) 

(’13) 20 Ind Cas 572 (574) : 7 Sind L R 31. 

1930 Sind 265 (279) [AIR V 17] (FB). 

1918 Sind 22 (23) [AIR V 5] (DB). 

117. 1918 Mad 1100 (1102) [AIR Y 5] (DB). 

1930 All 193 (197) [AIR V17] (FB). 

1931 Pat 1 (3) [AIR V 18]. 

118. 1930 All 225 (240) [AIR V 17] (FB). 

119. 1951 S C 155 (Pr 10) [AIR V 38 C 23] : ILR 30 Pat 310 : 1951 SCR 138 (SC). 

120. 1950 Bom 6 (9) [AIR V 37 C 3] (DB). 

• * (’13) 18 Ind Cas 939 (943) : ILR 40 Cal 123 (DB). 

121. 1945 Nag 97 (99) [AIR V 32] : ILR (1945) Nag 121 (DB). 

1940 Lah 266 (267) [AIR V 27] (DB). ’ 

1938 Pat 539 (541) [A I R V 25] (DB). (The scope and object of a statute are the 
only guides in determining whether its provisions are directory or imperative 
and in the absence of express provision, the intention of the Legislature is to be 
ascertained by weighing the consequences of holding a staute to be directory or 
imperative.) 
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party may waive the benefit of the particular provision. 122 To deter- 
mine this question the ultimate test is whether the particular provision 
is based on grounds of public policy or whether it was intended only 
for the benefit of a particular person or class of persons. 123 In deciding 
the question, the Court should take into account the possibility of 
justice suffering from a too rigid application of the rule. 124 In case of 
affirmative words, even the word ‘'shall” might be taken to be only 
directory as distinguished from imperative, while in cases of negative 
words, the proper construction is to take the words as prohibitive. In 
other words, a provision that a certain thing shall be done may be 
held to be only directory. But a provision that a certain thing shall 
not be done should be treated as prohibitive. 125 

(23) Words in singular should be read as including the plural 
unless there is anything in the context to the contrary. 120 

(24) In following decided cases in regard to the interpretation 
placed by them upon words in a statute, the danger of diverting 
attention from what has been enacted to what has been judicially said 
about the enactment must be avoided. 127 

(25) Forms given in the Schedule do not control the clear words 
of the Act itself. 128 

(26) Where certain provisions from an existing Act have been 
incorporated into a subsequent Act, no addition to the former Act 

1943 Cal 266 (277, 278) [AIR V 30] (DB). (Do.) 

1937 Mad 51 (57, 58, 77) [AIR V 24] (DB). - 

(’77) ILR 3 Cal 47 (57) : 4 Ind App 127 (PC). (‘Must’ or ‘shall’ may be substituted 
tor ‘may’ for giving effect to intention of Legislature.) 

[Setf also (1841-46) 3 Moo Ind App 488 (492, 493) (PC). (Where it is intended not 
to compel but to leave it optional with the parties the words “think fit” are the 
very ordinary technical anl appointed words to show that the power is not 
compulsory. The word ‘may’ is held to confer a power, but the word ‘shall’ is 
held to make that power or the exercise thereof compulsory .)] 

122. 1945 Cal 6 (16) [AIR V 32] : ILR (1943) 2 Cal 485. 

(’01) 5 Ind Cas 390 (395) (DB) (Cal). 

1929 Cal 433 (435) [AIR V 16]. 

123. 1945 Cal 6 (1G) [AIR V 32] : ILR (1943) 2 Cal 485. (A statutory provision 
based on public policy is mandatory. But it does not follow that because the 
statute is generally based on public policy every provision contained in it must be 
mandatory.) 

124. 1915 Mad 920 (921) [AIR V 2] (DB). * 

1931 Lah 15 (16) [AIR V IS]. 

[Sec 1943 Cal 266 (278) [AIR V 30] (DB). (Where powers, rights or immunities 
are granted with a direction that certain regulations, formalities or conditions 
shall be complied with, it is neither unjust nor inconvenient to exact rigorous 
observance of them as essential to the acquisition of the right or authority 
conferred.)] 

125. (’90) ILR 12 All 510 (517, 521) (FB). 

[See also (’87) ILR 11 Bom (375, 376) (DB). (When a statute directs anything to 
be done in a particular way that includes that it shall not be done otherwise.)] 

126. 1925 Rang 94 (95) [AIR V 12] (DB). 

127. 1932 P C 36 (40) [AIR V 19] (PC). 

128. 1941 Rang 135 (140) [AIR V 28] (DB). 

918 Cal 631 (632) [AIR V 5]. 
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which is not expressly made applicable to the subsequent Act can be 
deemed to he incorporated in it, at all events, if it is possible for the 
subsequent Act to function effectively without the addition, nor can the 
repeal of the first statute affect the second. 129 

(27) Provisions of Acts passed by the same Legislature, when 
apparently inconsistent, should so far as possible be reconciled with 
each other 130 by reading one as a qualification to the other. If that is 

inot possible the later Act should prevail. 131 The same rule applies to 
fftwo apparently inconsistent sections in the same Act. 132 

(28) The enacting part of a statute must, where it is clear, be 
taken to control the non obstante clause where both cannot be read 
harmoniously ; for, even apart from such clause, a later law abrogates 

s earlier laws clearly inconsistent with it. 133 

(29) Although a relative or a qualifying phrase is normally taken 
with the immediately preceding term or expression, yet this rule has 


193*2 Mad 523 (524) [AIK V 19]. 

129. 1931 P C 149 (152) [AIR V 18] (PC). 

130. 1941 Bom 158 (159) [AIR V»28]. (Adjective law cannot control substantive 4 
law in absence of express provision.) 

1927 Cal 432 (443) [AIR V 14] (FB). 

(13) 19 Ind Cas 3S7 (390) : ILR 37 Bom 231 (DB). 

(’83) ILR 6 Mad 32 (36) (DB). (Statutes are not to be held to be repealed by 
implication unless the repugnancy between the new provisions and former statute 
be plain and unavoidable.) 

(’76) ILR 1 Mad 89 (110, 114, 116) (FB). 

(’75) ILR 1 Bom 67 (69) (DB). 

1929 Bom 274 (275) [AIR V 16] (DB). 

1928 Lah 609 (614) [AIR V 15] (FB). 

131. 1941 F C 16 (31) [AIR V 28] (FC). 

1930 Pat 442 (445) [AIR V 17] (DB). 

1924 Cal 980 (9S0) (AIR V 11] (DB). (If there is an earlier Act with certain 
penalties and a subsequent Act with other penalties as general proposition the 
earlier statute is repealed by later statute even if there are no express words to 
that effect in the later statute.) 

(1934) 1934 LJKB 364 (367) : (1934) 1 K B 590, Ellen Street Estates Ltd. v. 
Minister of Health. 

1931 Sind 124 (126) [AIR V 18]. 

1952 Punj 158 (Pr 5) [A I R V 39 C 60]. (Repeal of the earlier enactment will be 
implied.) 

[See however 1926 Sind 115 (116) [AIR V 13]. (Where there are two conflicting 
provisions of the Legislature, that provision, the terms of which are more 
appropriate to the circumstances of the case, governs it.)] 

132. 1950 Pat 392 (418) (Pr 39) [AIR V 37 C 108] : ILR 29 Pat 790 (SB). 

1949 Bom 131 (133) [AIR V 36 C 40] (DB). 

1949 Bom 56 (58) [AIR V 36 C 15] : ILR (1949) Bom 158 (DB). 

1939 Mad 361 (365) [AIR V 26) (FB). 

1921 Cal 603 (604) [AIR V 8] (DB). (Particular enactment, whenever found, must 
be construed strictly as against the general provision.) 

133. 1952 S C 369 (Pr 27) [AIR V 39] : 1953 S C R 1 (SC). (Per Patanjali 
Sastri C. J., Vivian Bose and Ghulam Hasan JJ.; Per Das J. —While it may 
be true that the non obstante clause need not necessarily be co.extensive with 
the operative part, ordinarily there should be a close approximation between 
the two.) 
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got to be discarded if it is against common sense and natural meaning 
of the words and the expressions used. 134 

(30) The canon of construction of statutes enunciated in S. 38 
of the English Interpretation Act, and reiterated with some modification 
in S. 8, General Clauses Act, or at least the principles of construction 
enunciated in those provisions apply in construing Charters (Letters 
Patent) of the High Court. 135 

(31) A repealing section should not be interpreted with reference 
to the reading of the repealed section. 1 iG The effect of repeal of a 
statute, in the absence of saving clauses, is that it has to be considered 
as if the statute so repealed has never existed. 137 Unless so repealed 
or altered the prior existing law will continue in force. 138 When any 
Act passed repeals another in whole or in part and substitutes some 
provision or provisions in lieu of the provision or provisions repealed, 
the repealed enactment remains in force until the substituted provision 
or provisions come into operation. 139 The repeal of a repealing statute 
does not revive the repealed statute. 110 Where the Act repealed is a 4 

jparent Act, all the laws passed under that Act also stand repealed * 
tunless there is a saving provision in the repealing Act. 141 

(32) A repealed earlier enactment must be construed by reference 
to its provisions in order to ascertain its meaning and effect and not 
by reference to a later enactment dealing with the same subject- 
matter. 143 


(33) Where an Act or any provision in an Act is incorporated 
in another Act, and is subsequently repealed or amended, the repeal 
or amendment will not affect the incorporating Act. 143 

(34) A repealing Act does not affect any legal proceedings in 


134. 1952 S C 369 (Pr 58) [AIR V 39] : 1953 S C R 1 (SC). (Per Mulherjca J.) 

135. 1953 SC 357 (360) (Pr 9) [AIR V 40 C 80] (SC). 

136. 1932 P C 92 (94) [AIR V 19] (PC). 

1928 Nag 136 (142) [AIR V 15] (DB). 

137. 1934 Cal 80 (82) [AIR V 21] (DB). 

138. 1941 F C 16 (31) [AIR V 28] (FC). 

139. 1951 Hyd 140 (Pr 61) [AIR V 38 C 57] : I L R (1951) Hyd 689 (FB). (Per 
Manohar Prasad J.) 

140. (’98) ILR 25 Cal 333 (336). 

141. 1940 All 272 (280) [AIR V 27] (FB). 

142. 1946 Cal 539 (543) [AIR V 33 C 124] : ILR (1946) 2 Cal 259. (Rule applied 

in construing R. 25 framed under S. 59, Income-tax Act, 1922, before its 
amendment in 1939.) 

143. 1951 Bom 369 (Pr 20) [AIR V 38 C 79): ILR (1951) Bom 626: 52 Cri L J 954 
(DB). (The principle that an amendment to an incorporated statute is not to be 
taken as affecting an incorporating statute in the absence of an express provision 
to that effect, cannot be applied to an adaptation—But even if this is not for 
any reason correct the adaptation made to the India (Central Government 
and Legislature) Act, 1946, would affect the Essential Supplies (Temporary 
rowers.) Act, 1946 : 1931 P C 149 [AIR V IS] (PC), Rel. on.) 
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respect of rights acquired before the repeal. 144 When an Act is in force, 
on the date of a transaction, a subsequent repealment of the Act does 
not affect the merits, rights or liabilities of the parties on the date of 
the transaction. 145 

(35) Amending statutes should be read as part of the original 
statutes. 140 When a subsequent Act amends an earlier one in such a 
way as to incorporate itself, or a part of itself, into the earlier then 
the earlier Act must thereafter be read and construed in such a way 
that there is no need to refer to the amending Act at all. 147 

(36) When an amending Act changes the old law it is not necessary 
that the amending Act itself should expressly say what is the residue 
of the old law that still continues to exist. The Court should doubtless 
give full effect to the amendment; but after giving such effect and 
excising from the old law all the elements which were expressly 
dispensed by the amendment the residue must continue to remain in 

force. 148 

# 

(37) It is not proper to use one Act for the purpose of interpreting 
another Act-. 149 


144. 1951 Mys 72 (8G) (Pr 43) [AIR V 38C33]: ILR (1951) Mys 284: 52 Cri L Jour 
992 (FB). (The policy of Legislature is that a subsequent repeal or rescission of 
an Act should not have retrospective effect so as to completely undo the con¬ 
sequences already ensued or continue to be ensuing.) 

1933 Mad 57 (58) [AIR V 20]. 

1927 Pat 203 (205) (AIR V 14] (DB). 

[Sec 1951 Orissa 105 (118) (Pr 27) [AIR V 38 C 32] (FB). (Per Panigrahi J —A 
proviso in a repealing statute “except as to acts done under it” will operate to 
preserve to parties all rights if the action is brought before the repealing statute 
passes.)] 

145. 1948 Pat 229 (Pr 4) [A I R Y 35 C 83] : 49 Cri L Jour 251 : 26 Pat 169 
(176) (DB). (The repeal or expiry of a temporary statute (such as the Defence 
of India Act) does not invalidate proceedings already terminated and completed 
before expiry of the repealed or temporary statute.) 

(1926) 1KB 393 (409) : 95 L J K B 148, Falcon v. Famous Players Film Co. 

1925 Pat 346 (349) [AIRY 12] (DB). 

(76) I L R 1 Bom 286 (291) (DB). 

146. 1951 Mad 191 (Prs 13, 14) [AIR V 3S C 19]: 52 Cri L Jour 744 (DB). ((1918) 
App Cas 591, Union of South Africa v. Simmer & Jack Propj'ietary Mines Ltd. 
and 1950 Mad 243 [AIR V 37 C 110] : 51 Cri L Jour 615, Rel. on.) 

147. 1952 SC 324 (326)(Pr 7) [AIR V38]: 1952 S C R 683 : 1952 Cri L Jour 1503 
(S C). 

148. 1951 Orissa 186 (197) (Pr 27) [A I R V 38 C 50] : IL R (1951) Cut 1 (SB). 

149. 1942 All 440 (441) [A I R V 29]. (Every word in particular statute must be 
construed in its technical sense—It is not satisfactory to refer to other statutes 
for that purpose.) 

1942 Cal 47 (48) [AIR V 29] (DB). (Especially when it is not in pari materia.) 

1940 All 291 (300) [AIR V 27] (DB). 

1939 Cal 435 (444, 447) [A I R V 26] (FB). (Unless the scope and object of the ^ 
two statutes be similar.) 

1939 Pat 55 (57) [A I R V 26] (FB). (In interpreting Government of India Act, 
1935, decisions of Privy Council regarding British North America Act are of little 
assistance and would be dangerous.) 

1935 Cal 732 (733) [AIR V 22] (DB). 

1932 Mad 343 (345) [AIR V 19] (DB). 
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(38) In interpreting foreign statutes, Courts should not he guided 
by outside opinion, however eminent such opinion may be. 160 

(39) Proceedings taken against a person under a temporary statute ? 
will, in the absence of a special provision to the contrary, ipso facto 
terminate as soon as the statute expires. 151 

(40) Technical languago must have technical meaning attached 
to it, unless the contrary manifestly appears. 152 

(41) In the construction of a clause in statute promulgated by 
an executive authority it is permissible and perhaps even necessary to ) 

take into account what may be described as the departmental con. 
struction. 152 

(42) Public orders, publicly made, in exercise of a statutory autho¬ 
rity cannot be construed in the light of explanations subsequently given} 
by the officer making the order of what he meant, or of what was inf 
his mind or what he intended to do. Such orders must be construed 
objectively with reference to the language used in the order itself. 154 

^(43) Special Acts must be strictly construed. 156 

(44) Where the terms of a statute are not imperative, the use of 
general powers conferred by that statute should be in strict confor¬ 
mity with private rights. 160 * 

(45) In enactments which confer powers upon public authorities, 
the language of permission may not preclude the existence of a dutv. 15 * 

t/ 

(46) The words in an Act are used correctly and exactly and not 
loosely and inexactly. U.pon those who assert that the rule has been 


1934 All 681 (683) [AIR V 21] (DB). 

1935 Mad 600 (601) [AIR V 22] (DB). 

150. 1930 Mad 146 (146) [AIR V 17] (DB). 

151. 1951 S C 301 (304) (Pr 10) [A I R V 38 C 51] : 1951 SCR 621 : 52 Cri L 
Jour 1103 (SC). 

152. 1933 Cal 467 (468) [AIR V 20] (DB).. 

• *937 Lah 178 (179) [AIR V 24] (DB). (The word ‘pensions’has been employed 
in the C. P. Code in its etymological sense.) 

(’12) 15 Ind Cas 122 (123) (DB) (Lah). 

( 85) ILR 5 All 121 (137) (FB). 

(’54) 5 Moo Ind App 234 (250) : 8 Moo P C 4 (PC). (Words long used in a techni-] 
cal sense and judicially also construed as such — Same words used in a statute! 
must be taken to have been used in the technical sense.) 

153. 1947 Lah 296 (297) [AIR V 34 C 71]. 

154. 1952 S C 16 (18) (Pr 9) [A I R V 39 C 5] : 1952 SCR 135 (SC) 

1 155. 1941 Nag 249 (251) [A I R V 28], (It must be construed strictly in favour I 
| of subject relying on ordinary law.) " * 

1930 Lah 333 (334) [AIR V 17]. 

(•46) 1946 A M L J 1 (3). (A law to benefit an istimrardar must be carefully 
scrutinized.) J 

156. 1937 Mad 51 (78) [AIR V 24] (DB). 

•1931 Rang 95 (96) [AIR V 18]. 

}?7' * 937 61 ( 78 ) £ AIR v 24 3- (Word ‘may’ construed as obligatory.) 

1934 Pat 670 (672) [AIR V 21] (FB). 

1930 Rang 297 (300) [AIR V 17] (FB). 

1950 S C 218 (Pr 8) [AIR V 37 C 17] : I960 S C R 536 (SC). (Per Kania C. J.) 
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broken the burden of establishing their proposition lies heavily and 
they can discharge it only by pointing to something in the context which 
goes to show that the loose and inexact meaning must be preferred. 158 

(47) While it is possible that there might be an overlapping of 
powers conferred on different persons, by a statute, yet, at least where 
the matter admits of doubt, the construction against overlapping of 
powers should be adopted ordinarily. 159 

(48) In construing a statute one should endeavour to give it a 
meaning, in all cases of ambiguity, which will make it consonant to, 
rather than in disagreement with, other Acts. 160 Similarly, where two 
constructions are possible, the interpretation that will promote the 

'object of the statute and not defeat it, should be preferred. 161 Where 
an Act is impeached as being ultra vires , the pith and substance of 
the impugned legislation and not merely its form must be looked to. 102 
In the case of emergency legislation it is the nature of legislation and 
not the existence of emergency that must determine whether it is valid 
or not. 103 War-time measures, which often have to be enacted hastily 
to meet a grave pressing national emergency in which the very existence 
of the State is at stake, should be construed more liberally in favour of 
the Crown or the State than peace time legislation. 161 Thero is a 
presumption that the Legislature does not' intend to make any sub¬ 
stantial alteration in the law beyond what it explicitly declares either 
in express terms or by clear implication, or in other words, beyond the 
immediate scope and object of the statute. 165 


158. 1933 P C 216 (217) [AJR V 20] (PC). 

1934 Pat 304 (305) [AIR V 21] (DB). 

159. 1935 Lab 742 (753) [A I R V 22] (FB). 

160. 1946 F C 27 (30) [A I R V 33 C 6] : 1946 F C R 94 :I L R (1947) Lali 387 : 

ILR (1947) Kar F C 1 (F C). (As not to be inconsistent with, the comity of 

nations or with the established rules of international law.) 

1939 Nhg 50 (52) [AIR V 26] (FB). 

1939 Pat 49 (54) [AIR V 26] (DB). 

1935 Pat 508 (513) [AIR V 22] (DB). (If there are two inconsistent enactments 
it must be seen if one cannot be read as a qualification of the other.) 

1914 Oudh 199 (200) (AIR V 1] (DB). 

161. 1949 Bom 210 (212) : [A I R V 36 C 59] : I L R (1949) Bom 265 (FB). - 

1949 Orissa 37 (40) [AIR V 36 C 10] : ILR (1949) 1 Cut 83 (FB). 

1946 Bom 65 (77) [A I R V 33 C 16] : 47 Cri L Jour 1048 : ILR (1946) Bom 309. 

(The Courts should while construing emergency legislation even adopt a construc¬ 
tion which might appear strained or unnatural in times of peace.) 

1944 Nag 337 (345) [AIR V 31] (DB). (Per Niyogi J.) 

(’52) 1952 I DA 7675 (Bom). (Bombay Agricultural Debtors Relief Act, 1947.) 

162. 1944 Nag 20l (211) [AIR V 31]. 

1951 Mad 979 (Pr 7) [AIR V 38 C 339] (DB). 

163. 1946 P C S8 (90) [AIR V 33 C 31] (PC). 

164. 1952 S C 335 (337. 338) (Pr 18) [A I R V 39] : 1952 SC R 877 : 1952 Cri L 
Jour 1406 (SC). 

165. 1943 Bom 213 (215) [AIR V 30] (DB), (Special Act dealing with succession 
among Hindus.) 

1940 Oudh 138 (142, 143) [AIR V 27] (FB). 
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(49) In interpreting an Act the principle has to be borne in 
mind that the Legislature is not capricious, but that when it confers 
a right, it should be presumed that it is conferred not only in favour 
of a few persons entitled to that right, but that the right is conferred 
on all persons entitled to it. uo 

(50) In the case of statutes the maxim expressio unius est exclusio t 
alterius (mention of one thing is the exclusion of others) is to be ( 
applied with ^reat caution. 107 

(51) When a statute is partly valid and partly invalid, then 
provided the invalid portion can be severed from the rest, it must bo 
upheld to the extent that it is good. 188 

• (52) When a liability is imposed by a statute, that liability cannot 

be defeated by the exercise of any discretion by Government or by 
making rules which may negative that liability. 160 

See also the undermentioned cases 170 and the General Clauses Act 
(1897), S. 6A. 


1931 Cal 580 (581) [AIR V 18]. (Presumption that the Legislature did not intend 
to alter the law by an Act described as a consolidatory Act cannot override the 
plain meaning of the words used.) 

166. 1951 Hyd 124 (Pr 8) [AIR V 38 C 52] : I L R (1951) Hyd 575 (DB). (Right 
to 6ue in forma pauperis.) 

167. 1926 Sind 133 (134) [AIR V 13]. • 

1923 Cal 66 (69) [AIR V 10] (DB). 

168. 1951 Nag 58 '84, 85, 88) (Prs 178, 203) [A I R V 38 C 20]: I LR (1951) Nag 
646 : 52 Cri L Jour 1140 (FB). (Though R. 7 of the C. P. and Berar Foreign 
Liquor Rules, 1938, is invalid being discriminatory it is no part of the C. P. and 
Berar Prohibition Act, 1938, and hence the Act remains unaffectod.) 

1949 All 513 (520) [AIR V 36 C 189] : I L R (1950) All 615 (FB). 

1944 Nag 201 (219) [AIR V 31]. 

169. 1951 S 0 180 (Pr 16) [AIR V 38 C 27] : 1951 SCR ^66 (SC). 

170. 1949 F C 135 (141) [AIR V 36 C 22) : I L R (1950) 1 Cal 517 : 1949 F C R 
292. (When a negative condition in the shape of non-existence of a certain fact 
is prescribed as an essential pre-requisite to a particular legal result the condi¬ 
tion is deemed to be satisfied if the existence of the fact has been rendered 
impossible by circumstances : 1945 P C 108 [AIR V 32] : 72 Ind App 156 : ILR 
(1945) Kar (PC) 250 : I L R (1945) 2 Cal 449 (P C), Appl.) 

1943 All 19 (191) [AIR V 30] (FB). (Where a definition is expressed in the pre¬ 
sent tense and without anyqualification, the Court has to look at the Act as a 
whole and more paiticularly at the context in which the word occurs in order 
to ascertain the point of time to which the definition is referable.) 

1943 Cal 108 (110) [AIR V 30] (DB). (“Include” is very generally used in Inter¬ 
pretation cluase in order to enlarge meaning of words and phrases occurring in 
body of statute and in such cases, the word or phrase must be construed as com¬ 
prehending not only such things as it signifies according to its natural import 
but also things which the interpretation clause declares that it shall include. 
Dihcorth v. Commr. of Stamps , 1899 A C 99 at 105, Cited.) 

1943 Cal 447 (449) [AIR V 30] (DB). (Word “may” when may have compulsive 
for e.) 

1943 Cal 285 (3ul) [AIR V 30) (SB). (Validity of statute—Couit can take judicial 
' notice of historical facts. (Per Derbyshire, C. J. and Khundkar J .; Sen, J. 
contra.).) 

1940 Oudh 138 (142, 143) [AIR V 27] (FB). (There is no presumption that when 
one view as to the meaning of an Act would apply the Act to a larger number 
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Reference to pre-existing state of the law 

Where the language of a statute is plain and clear it cannot be 
qualified or neutralised by indications of intention gathered from the 
previous state ot law. 1 ' 1 In the leading case of Bank of England v. 
T a glia no Bros.. 172 Lord HCrschell observed as follows : 

I think the proper course is, in the first instance, to examine 
the language of the statute and to ask what is its natural meaning 
uninfluenced by any considerations derived from the previous state 
of the law, and not to start with inquiring how the law previously 
stood, and then, assuming that it was probably intended to leave it 
unaltered, to see it the words of the enactment will bea.r an inter¬ 
pretation in conformity with this view.” 

« 

But where the language is not clear or the statute has made no 
provision for any particular case, the previous legislation may be 


and another view to a smaller number, the Legislature meant it to affect the 
larger number.) 

1937 Pat 185 (187) [AIRY 24] (FB). (When in an interpretation clause, it is 
stated that a certain term includes so and so, it is implied that the term retains 
its ordinary meaning whatever else it may mean.) 

1935 Pat *243 (247) [A I R V 22] (DB). (The current meaning of any particular 
word may differ widely from that of the word from which it was derived and no 
useful purppse is served by the method of considering etymological derivations of 
a word.) 

1933 Bom 234 (237) [AIRY 20] (DB). (Government resolution cannot override 
the law.) 

(’76-78) I L R 1 Mad 158 (163) (DB). (A statute not only enacts its substantive 
provisions but as a necessary result of legal logic, it also enacts as a legal pro- 
position everything essential to the existence of the specific enactments.) 

1943 Mad 202 (205) [A I R V 33] (DB). (The Courts are not entitled to travel 
beyond the express terms of the statute in search of some general principle 
outside the enactment and inconsistent with its language.) 

171. (’40) 44 Cal W N 511 (512). (Reference to reported cases on which the 
statutory provisions are thought to be based is not desirable.) 

(’07) I L R 35 Cal 34 (55) (FB). 

(’97) I L R 22 Cal 788 (797) : 22 Ind App 107 (PC). (Reversing ILR 21 Cal 732.) 

1920 P C 140 (142) [AIR V 7] (PC). (Mere omission in later statute of negative 
provision in earlier one cannot by itself effect substantive affirmation.) 

1928 P C 2 (4) [A I R V 15] (PC). 

(1891) 1891 App Cas 107 (120), Bank of England v_ Va glia no. 

1921 Cal 397 (399, 402) [A I R V 8] (FB). 

(’96) I L R 23 Cal 563 (572) : 23 Ind App 18 (PC). 

[See 1930 Oudh 148 (159, 164) [AIR V 17] (FB). 

1939 Oudh 131 (137) [A I R V 26] (FB). (It is not to be doubted that both the 
heading and the preamble are to be taken into consideration in interpreting the 
clauses of the Contempt of Courts Act, 1926, but they are not the operative 
portions of the Act.)] 

172. (1891) 1891 App Cas 107 (144, 145). 

See also the following cases where the principle of the above observation is 

accepted : 

1928 P C 16 (18) [AIR V 15] (PC). 

1925 Cal 34 (41) [AIR V 12] (SB). 

1924 Cal 257 (272, 273) [AIR V 11] (FB). (Case-law referred to.) 

1921 Cal 1 (6) [AIR V S] (SB). (Do.) 

1928 Lah 361 (368) [AIR V 15] (FB). 
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referred to for the purpose of ascertaining the object and intention of 
the Legislature. 173 

. Reference to proceedings of the Legislature 

In the case of The Administrator-General v. Prem Lai Mullick, l7k 
their Lordships of the Privy Council have laid down definitely that it is 
.not competent to refer to the proceedings of the Legislature as legitimate 
! aids to the construction of the statute . 175 This is in consonance with 

173. 1953 Mad 458 (459) (Pr 4) [AIR V 40 C 174]: ILR (1953) Mad 295 (FB). (In 
order properly to interpret, auy statute it is necessary to consider how the law 
stool when the statute to be construed was passed, what the mischief was for 
which the old law did not provide and the remedy provided by the statute to 
cure that mischief.) 

1943 F C 36 (70) [A I R V 30] (FC). (History of legislation and facts giving rise 
to enactment can be referred to.) 

1941 Mad 449 (452, 4G8) [AIR V 28] (FB). 

1940 P C 105 (109) [AIR V 27] (P C). 

1940 Oudh 138 (143) [A I R V 27] (FB). (So as to fin l the mischief sought to be 
cured by the Legislature.) 

(’08) ILR 35 Cal 34 (55) (FB). 

(’82) ILR 5 All 121 (135) (FB). 

(’84) ILR 8 Bom 313 (321) (FB). (Case not provided for in the consolidating 
statute.) 

('90) I L R 17 Cal 590 (599, 602) : 17 Ind App 40 (PC). 

1933 Pat 435 (437, 438) [AIR V 20] (SB). 

1924 All 328 (335) [AIR V 11] (FB). 

(’84) ILR 6 All 509 (530, 531, 540) (FB). 

1930 Sind 265 (279) [AIR V 17] (FB). 

[■ See also 1953 S C 252 (264) (Pr 40) [A I R V 40 C 62] (S C). (Per Bose J ._ 
In construing a statute it is legitimate to take into account existing laws and 
the manner in which they were acted upon and enforced.) 

1951 Mys 72 (93) (Pr 58) [AIR V 38 C 33] : ILR (1951) Mys 284 : 52 Cri L Jour 
932 (FB). (In interpreting an Act of Parliament, the Courts are entitled and 
in many cases bound to look to the state of the law at the date of the passing 
of the Act in order properly to interpret the statute.)] 

174. (’95) I L R 22 Cal 788 (798, 799) : 22 Ind App 107 (PC). (I L R 21 Cal 732 
(FB) not approved.) 

175. See also the undermentioned cases : 

1952 S C 366 (368) (Pr 16) [A I R V 39] : 1952 S C R 112 : I L R (1953) T C 337 
(SC). (Speeches by members of the Constituent.Assembly in course of debate on 
draft constitution cannot be made use of in interpreting an article of the Consti¬ 
tution —22 Cal 788 ; 22 Ind App 107 (PC), Foil.) 

1951 Pat 12 (18) (Pr 10) [A I R V 38 C 4 ] : 30 Pat 31 : 52 Cri L Jour 309 (S B). 
(Where the language of a statute is perfectly clear and unambiguous, reference 
to the statement of objects and reasons is irrelevant and unwarranted.) 

1944 Lab 266 (272) [AIR V 31] (FB). (Statement of Objects and Reasons.) 

1942 Nag 5 (7) [AIR V 29] (FB). 

1942 Sind 65 (69) [AIR V 29] (SB). 

1940 Oudh 138 (143, 145) [A I R V 27] (FB). (The Statement of Objects and 
- Reasons.) 

1952 S C 369 (Pr 31) [AIR V 39]: 1953 S C R 1 (S C). (No reference to the debate 
• on the Bill is to be made.) 

087) I L R 11 Bom 1 (4). 

(’82) I L R 5 All 121 (185) (FB). 

1920 P C 56 (59) [AIR V 7] (PC). 

(’95) ILR22 Cal 1017 (1022) (FB). (Following ILR 22 Cal 738 : 22 Ind App 
T07 (PC).) 
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the principle that where the language is plain no extraneous matter 
should be taken into account in the interpretation of the Act. 

The cases in India, 176 before the date of the above Privy Council 
decision, which had taken the view that such proceedings could be 
always referred to in aid of the construction of statutes, cannot be 
considered to be good law after the date of the said decision. 

The legislative proceedings can be referred for the proper Ander- 
slanding of the circumstances under which the Act in question was 
passed and the reasons which necessited it. 177 

Where the language is doubtful or ambiguous, such proceedings 
may of course be looked into. 178 


(’94) I L R 21 Cal 732 (753) (FB). 

1937 Lah 497 (499) [AIR V 24] (SB). (Statement of Objects and Reasons.) 

1920 Mad 1019 (1024) [AIR V 7] (FB). 

1935 Pat 346 (348) [AIR V 22] (SB). (Speeches in Assembly.) 

1936 Sind 209 (210) [AIR V 23] (DB). (Statement of Objects and Reasons.) 

1952 S C 369 (378) (Pr 32) [AIR V 39] : 1953 S C R 1 (SC). (Do.) 

1919 Sind 80 (80) [AIRY 6] (FB). (But they have been referred to, to ascertain 
the object of the statute where there is ambiguity.) 

[See (’13) 19 Ind Cas 765 (766, 767) (P C). (In the course of argument Lord 
Loreburn remarked : “The decision of the Select Committee, eminent though 
the members were, did not possess the same authority on the interpretation of 
a statute as that of a Court of Law.”)] 

[But see 1924 Nag 249 (250) [A I R V 11] : 20 NagL R 103. (The case holds 
contrary to what the Privy Council has held but does not refer to that decision 
or to any principle—This cannot be considered to lay down correct law.) 

(’99) I L R 22 Mad 494 (504). (Do).] 

176. (’83) I L R 7 Bom 310 (315). 

(’94) I L R 18 Bom 616 (625) (DB). 

(’91) ILR 15 Bom 583 (585) (DB). 

(’90) I L R 17 Cal 852 (860) (DB). 

(’84) ILR 10 Cal 167 (1-2. 193) (FB). 

(’93) I L R 16 Mad 207 (210; (DB). 

177. 1951 S C 41 (45) (Pr 12) [A I R V 39 C 9] : 1950 S C R 869 : I L R (1951) 
Hyd 461 (S C). (Per Fazal Ali J.) 

1951 Mad 979 (984) (Pr 11) [AIR V 38 C 339] (DB). (They are, however, certainly 

not excluded from consideration when one has to determine the object and 
purpose of an Act—1951 S C 41 [AIR V 38 C 9] : 1950 S O R'8o9 : 1 L R (1951) 
Hyd 461 (SC), Foil.) , 

178. 1.952 All 716 (720) (Pr 14) [A I R V 39] : I L R (1952) 2 All 200 (F B). 
(Language of proviso to S. 58 (c), T. P. Act, ambiguous — Report of the Select 

' j Committee can be looked into for ascertaining the true intention of the Legis- 

/ Mature.) 

1952 All 6 (22) (Pr 61) [A I R V 39 C 2] (FB). (It is permissible to take the pro- 

ceedings of the Legislature (reports and speeches) into consideration in ascer¬ 
taining the object and the purpose of the Legislature in pasyng a particular 
Act.) , • 

(’84) I L R 8 Bom 241 (246, 247) (DB). 

(’92) I L R 19 Cal 544 (567, 569) (FB). 

1928 Lah 337 (340) [AIR V 15] (DB). 

1918 Mad 381 (382) [AIR V 5] (DB). . 

1919 Sind 8 ) (80) [AIR V 6] (FB). 

(’87) I L R 14 Cal 721 (728, 729) (I B). 



PREAMBLE 


65 


The proceedings of the Legislature will include_ 

(1) The Statement of Objects and Reasons; 

(2) The Report of the Select Committee ; 

(3) The draft stages of the Bill; and v 

(4) The Debates of the Legislature. 

w 

But the acceptance or rejection of amendments to a Bill in the 
course of Parliamentary proceedings does not form part of the pre¬ 
enactment history of a statute. 179 

Reference to Preamble and headings prefixed to the sections 

Where the language of the enactment itself is clear, then 
under the general principles, it3 construction cannot be affected in 
* any way by a consideration of the title of an Act, 180 the preamble 
or the headings prefixed to the sections. 181 In cases of ambiguity 
of the language of the enactment, however, they may be usefully 
referred to for the purpose of finding out the object and intention of 

[See also 1930 All 225 (238) [AIR V 17] (FB).] 

[But see 1923 Cal 74 (77) [A I R V 10] (DB). (Even in cases of ambiguity re¬ 
ference is not permissible.)] 

179. 1952 S C 369 (378) (Pr 33) [AIRY 39] : 1953 S C R 1 (SC). (As such it 
does not throw valuable light on the intention of Legislature, when the language 
used admits of more than one construction.) 

180. (1903) 1903 App Cas 443 (447): 72 LJKB 787, Fenton v. Thorly cO Co. Ltd. 
(1870) L R 3 C P 511 (522) : 37 L J C P 226, Clydon v. Green. 

[See 1952 S C 369 (38S) (Pr 75) [A I R V 39] : 1953 S C R 1 (SC). (Das J.— Title 
of a statute is an important part of the Act and may be referred to for the 
purpose of ascertaining its general scope and of throwing light on its construc¬ 
tion, although it cannot override the clear meaning of the enactment.)] 

181. 1952 Cal 150 (160) (Pr 68) [A I R V 39 C 63] : 1952 Cri L Jour 450 (F B). 
(Preamble of an Act cannot be used to cut down the scope and plain meaning of 
a provision in an Act.) 

1949 All 660 (661) [AIR V 36 C 248] : I L R (1949) All 508 (DB). (General head¬ 
ing under which section comes.) 

1949 All 612 [AIR V 36 C 224] : I L R (1950) All 247 (DB). 

1949 All 513 (516, 522) [A I R V 36 C 189] : I L R (1950) All 615 : 50 Cri L Jour 
798 (FB). 

1949 All 403 (405) [AIR V 36 C 151] : I L R (1949) All 681 : 50 Cri L Jour 657. 

(Head-notes of sections and chapters.) 

1949 Orissa 37 (43, 44) [AIR V 36 C 10] : I L R (1949) 1 Cut 83 (FB). 

1944 Lah 266 (273) [AIR V 31] (FB). 

1943 F C 36 (71) [AIR V 30] (FC). (Rule that preamble cannot be made use of to 
control the enactment — Scope and meaning of rule, explained.) 

1943 Cal 285 (312) [AIR V 30] (SB). 

1940 P C 105 (109) [AIR V 27] (PC). (The heading of chapter.) 

1942 Stnd 65 (69) [AIR V 29] (SB). (Preamble.) 

1940 Oudh 138 (147) [AIR V 27] (FB). 

1938 Nag 134 (141) [AIR V 25] (FB). 

1931 All 597 (599) [AIR V 18] (FB). 

1936 All 507 (511) [AIR V 23] (FB). (Preamble.) 

1919 P C 52 (53) [AIR V 6] (PC). (Section beyond Preamble governs Preamble.) 
1919 Cal 551 (560) [AIR V 6] (FB). 

1938 Mad 441 (445) [AIR V 25] (FB). 

[See however 1932 Oudh 152 (153) [AIR V 19] (FB).] 

[But see 1918 Pat 398 (408, 409) [AIR V 5] (FB).] 

l.lnd.Con. 5. 
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the enactment. 182 In the undermentioned case 183 the High Court of 
Madras cited with approval the view expressed in Eastern Counties 
etc., Railway Companies v. Francis Marriage 184 that headings are 
not to be treated as if they were marginal notes or were introduced 
merely for the purp 9 se of classifying the enactments, that they consti¬ 
tute an important part of the Act itself and that they may be read, 
not only as explaining the sections which immediately follow them, as 
a preamble to a statute may be looked to, but as affording a better key 
to the construction of the sections which follow than might be afforded 

by a mere preamble. The same view was taken by the High Court of 
Nagpur. 1 * 5 . 


182. 1953 S C 274 (276) (Pr 7) [AIR V 40 C 63] : 1953 Cri L Jour 1105 (S C). 
(Title and preamble, whatever their value might be as aids to the construction 
of a statute, undoubtedly throw light on the intent and design of the Legisla¬ 
ture and indicate the scope and purpose of the Legislation itself.) 

1952 All <03 (705) (Pr 6) [A I R V 39] (FB). (The preamble to a statute can be 
taken iuto consideration in deciding the question whether the Act is or is nob 
for a public purpose.) 

1952 Cal 150 (160) (Pr 68) [AIR V 39 C 63] : 1952 Cri L Jour 450 (FB). 

1952 Hyd 58 (60) (Pr 6) [AIR V 39 C 35] : I L R (1952) Hyd 95 (FB). 

1952 Pepsu 131 (133) (Pr 7) [AIR V 39] : 3 Pepsu L R 31 (FB). 

1951 Madh B 1 (11) (Pr 39) [A I R V 38 C 1] : I L R (1952) Madli B 15 
(FB). 

1949 All 513 (522) [A I R V 36 C 189] : I L R (1950) All 615 : 50 Cri L Jour 
798 (FB). 

1949 East Punj 94 (Prs 14, 16) [A I R V 36 C 23] : I L R (1949) East Puni 143 
(FB). 

1949 Orissa 37 (43, 44) [AIR V 36 C 10] : I L R (1949) 1 Cut 83 (FB). (But the 
Court must not create or imagine an ambiguity. If very general language is 
used, which it is clear must have been intended to have some limitation put 
upon it, the preamble may be used to indicate to what particular instances the 
enactment is intended to apply.) 

1943 Lab 260 (264) [AIR V 30] (SB). 

1942 F C 17 (21) [A I R V 29] (FC). (But it is very doubtful whether a preamble 
retrospectively inserted in 1940 in an Act passed 25 years before can be looked 
at by the Court for purpose of discovering what the true intention of the Legis¬ 
lature was at the earlier date.) 

1940 Oudh 138 (140, 141) [AIR V 27] (FB). 

1931 All 597 (599) [AIR V 18] (FB). (Headings.) 

1917 Pat 305 (315) [AIR Y 4] (FB). (Per Jicala Prasad , J.) 

(’07) I L R 29 All 385 (414) (FB). 

(1886) 11 App Cas 286 (288) : 55'L J Q B 417, Tarqiiand v. Board of Trade. 
(1857) 7 Moo Ind App 72 (99) (P C). 

1936 All 507 (511) [AIR Y 23] (FB). (Preamble.) 

1919 Cal 551 (560) [AIR V 6] (FB). (Preamble.) 

1951 Bom 137 (139) (Pr 3) [AIR V 38 C 30]:ILR (1952) Bom 54 (FB). (Preamble.) 

183. 1938 Mad 449 (454) [AIR V 25] (DB). 

184. (1862) 9 H L C 32 (41) :8WR (Eng) 748. 

[ See also (1882) 10 Q B D 309 (321) : 52 L J M C 4, R. v. Local Government 
\ Board. (Heading of a series of sections must be considered as a part of the 
v sections and used for construing any doubtful matter in the sections under that 
very heading.)] 

185. 1951 Nag 121 (122) (Pr 12) [AIR V 38 C 23] : I L R (1951) Nag 638 (DB). 

((I860) 9 HLC 32 : 8 WR 748, Followed; 1938 Mad 449 [A I R V 25], 
Referred.) - 
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Marginal notes to sections 

It; is now settled that marginal notes to sections do not form 

P art °f the statute itself and cannot be referred to for explaining or ; 
construing the section. lt5 ° ^ b * 

In Balraj Kunwar v. Jag at pal Singh,™ their Lordships of the 
Privy Council observed as follows: 

“It is well settled that the marginal notes to the sections of an 
Act of Parliament cannot be referred to for the purpose of constru¬ 
ing the Act. The contrary opinion originated in a mistake, and it 
has been exploded long ago. There seems to be no reason for giving 
the marginal notes in an Indian Statute any greater authority than 
the marginal notes in an English Act of Parliament.” 

Where, however, there is ambiguity in the section the marginal 
note can be referred to for solving the ambiguity. 188 


186. 1953 S C 148 (150) (Pr 5) [AIR V 40 C 39] : 1953 SCR 533 (SC) (The 

marginal note cannot control the meaning of the body of the section if the 

j language employed therein is clear and unambiguous. If the language of the 

f section is clear then it may be that there is an accidental slip in the marginal 

note rather than that the marginal note is correct and the accidental slip Is in 
the section itself.) f 1 

1847 L C ® 2 (84) (Pr 8) [AIR V 34 C 20 ] : I L E (1947) Bom 110 : I L E (1947) 
Kar (P C) 113 : 1947 F C R 59 : 74 Ind App 89 :48 Cri L Jour 791 (P C) (There 
can be no justification for restricting the contents of the section by the marginal 

DOu6*) i* 

1951 Madh B 116 (116) (Pr 3) [AIR V 38 C 55] (S B). 

1946 Bom 510 (512) [AIR V 33 C 104] : I L R (1947) Bom 315 (DB) 

1942 All 19 (34) [AIR V 29] (FB). ' 

1941 Bom 397 (402) [AIR V 28] (SB). 

( 19 lf! \ C \ h 14 p 3 : ,o 9 l L J Ch 145, Settlement Trusts, Penrliyn v. Itoberts. 

{ }*™l l t PP CaS 242 (247) : 85 L J K B 146 » Bradford Corporation v. Meyers 
(’04) ILR26 All 393 (406) : 31 Ind App 132 (PC). Beyers. 

1917 Nag 215 (224) [AIR V 4j (FB). 

[S, e 1943 Cal 377 (412) [AIB V 30] (SB). (A marginal note cannot control a 
. 1 s ^ t D 1 .°° !? ufc lfc certainly elucidates and illumines the meaning of a section ) 

(1868) LBBOPHl (519, 522) : 37 L J C P 226, Claydon v. Green. (Marginal 
note cannot be used in construction of Acts of Parliament as they are not put 
there by the Legislature or assented to by them.)] 1 

[But see 1941 Nag 292 (293) [AIB V 28], (Marginal note can be taken into con. 
sideration as showing the intention of the section ) 

of tbe C B al ! 18(314) ( tAIR V “J < DB >- (The Bide note, although it forms no part 

sho": rr E is ofihe o “ e ctir) tanee in interpreting the scotion - * 

1 L 35 se^I. < tre 0 id [ tf I ^io 2 n 3 , (DB) - (MareiDal ^ “ * «*■ 

'oLV^fhJ ^ ^ V r 6] (FB) ' (Although a marginal note does not form 

i * -—■n 

S'Is'aid* 1 ? 8 B T 284 l285) [AIIi V 25] (DB) - (Marginal notes may be referred 

they cannot cnT l U T g - EeCtl0 “'. bU ‘ “ th ° langua S e is P 1 ^ and unambiguous, 
la? cu J r i ai J P lain meaning of section.)] 

188. 1940 Bom 363 (364) [AIR V 27] (DB). 

1939 Nag 230 (231) [AIR V 26] (DB). 

1 no 5 ambiSt 5 i 1 n ) tht I casI) 12] (FB) ' (Th<! Vi<SW ^ ex f ressed obiter-Thers was 

1925 Cal 329 (330) [AIR V 12] (DB). 

1926 Mad 749 (751) [AIR V 13] (DB). 
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There can be no objection to the reference to marginal notes for 
the purposes of construing or interpreting the sections of an Act, if 

V they are inserted by or under the authority of or assented to by the 
Legislature , 189 See also Note 5. 


Illustrations 

Illustrations, unlike marginal notes, are to be considered as part 
of the statute itself. 100 They are to be accepted, if that can be done, 
as being both of relevance and of value, in the construction of the 
section. 101 The rule, however, is subject to two limitations_ 

(1) An illustration only .exemplifies the section and cannot be 
taken to restrict or modify the sense of the section. 192 


1932 Nag 174 (176) [AIR V 19]. 

[But see 1915 Lah 271 (272) [AIR V 2] (DB). (Marginal note cannot be relied 
upon in clearing up the ambiguity but it may be referred to when it confirms 
the conclusion warranted by the language of the section.)] 

189. 1952 All 788 (791) (Pr 9) [AIR V 39] : 1952 Cri Jour 1282. (Held that 4 
| marginal notes were inserted under the authority of and with the knowledge of' 
• Constituent Assembly in the Constitution.) 

1929 All 53 (58) [AIR V 16] (FB). 

1933 Bom 417 (421) [AIR V 20] (FB). 

1935 Cal 287 (289) [AIR V 22] (DB). 

1935 Oudh 337 (342) [AIR V 22] (FB). 

ISee also 1952 Cal 273 (280) (Pr 45) [AIR V 39 C 75 (29)] (FB). ((1942) 2 All 
E R 39, Rel. on—Court will pay due regard to marginal note of a section, in a 
proper case.)] 

190. 1918 P C 249 (250) [AIR V 5] (PC). 

1928 Oudh 15 (17) [AIR V 15] (DB). 

1937 Oudh 57 (60) [AIR V 24] (DB). 

[But see 1935 Sind 145 (157) [AIR V 22]. 

(77) I L R 1 All 487 (495) (DB.)] 

191. 1953 Mad 637 (644) (Prs 9, 24) [AIR V 40 C 250] : I L R (1953) Mad 427 
(FB). 

1947 Bom 122 (130) [AIR V 34 C 38] : I L R (1947) Bom 1. (It is dangerous to 
pick out illustrations wrenched from their context and apply them literally— 

( Illustrations merely illustrate a principle and what the Court should try and do 
is to deduce the principle which underlies the illustrations.) 

1944 P C 67 (69) [AIR V 31] : I L R (1945) 1 Cal 1 (PC). 

1943 P C 34 (38) AIR V 30] (PC). (An illustration cannot be ignored or brushed 
aside because it is not part of the body of the section—1916 P C 242 [AIR V 3] 
(PC), Followed.) 

1927 Mad 99 (10S) [AIR V 14] (FB). 

(74) 22 Suth W R 367 (368) (DB). (But the practice of looking more at the 
illustrations than at the words of the sections is a mistake.) 

1916 P C 242 (244) [AIR V 3] (PC). 

1921 Cal 1 (4) [AIR V 8] (SB). (Illustration does not bind the Courts to place a 
meaning on the section quite inconsistent with its language.) 

1916 Low Bur 114 (116) [AIR V 3] (FB). (Illustrations cannot be taken as laying 
down substantive law and they merely go to show the intention of the framers 
of the Act.) 

192. 1952 All 122 (125) (Pr 17) [AIR Y 39 C 45] : 1952 Cri L Jour 292. (The 
only object of an illustration is to make the rule more easily intelligible.) * 

1938 PC 67 (70) [AIR V 25]. 

1921 Cal 1 (4) [AIR V 8] (SB). 
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' (2) Where the illustration is in conflict with the main section,» 
the illustration must give way to the section. 15,3 But it f 
<would require a very special case to warrant its rejection on 
the ground of its assumed repugnance to the section itself. 191 

Punctuation marks 

Before the year 1849, the English Acts of Parliament were 
not punctuated by any .stops and the then accepted rule of 
interpretation was that such marks could not be relied upon in 
construing Acts of Parliament. 195 In Maharani of Burdwan v. 
Krishna Kamini Dasi , 196 which was a case under the Bengal Regu- 4 
lation of 1819, their Lordships of the Privy Council held that “it is an 
error to rely on punctuation in construing Acts of the Legislature.” 

Since the constitution of the regular Legislatures in India, 
however, the practice has been to insert stops in Bills before the 
Legislatures and to retain them in the authentic copies of the Acts 
signed by the Governor-General and published in the Gazette of 
India. 19/ In these circumstances, it was held by the High Court of 
Bombay, 198 that punctuation marks may be considered as aids to the. 
interpretation of the statute where the language thereof might other 
wise be doubtful. The High Court of Madras took the view that the \ 
marks were part of the statute and should be considered as such. 199 On 1 
the other hand, it was held by the High Courts of Allahabad 200 and 
Calcutta 201 following the case of the Maharani of Burdwan that 
punctuation marks could not be taken into consideration in construing 
the statute. 



193. 1924 All 748 (749) [AIR V 11]. 

1930 Rang 173 (174) [AIR V 17] (DB). 

1933 Bom 313 (314) [AIR V 20]. 

1915 Lah 16 (50) [AIR V 2] (DB). 

(’30) 1930 Mad W N 638 (643). 

194. (’40) 44 Cal W N 11 (31). 

1927 Mad 99 (108, 109) [AIR V 14] (FB). 

1916 PC 242 (244) [AIR V 3] (PC). 

195. See 1915 Bom 50 (52, 53) [AIR V 2] (DB). 

[See also (1890) 24 Q B D 468 (478) : 59 L J Q B 206, Devonshire (Duke) v. 
O'Connor. (“To my mind, it is perfectly clear that in an Act of Parliament 
there are not such things as brackets any more than there are such things as 
stops” — Per Lord Esher , M. It.) 

(1868) L R 3 C P 511 (522) : 37 L J C P 226, Clay don v. Green .] 

196. (’87) ILR 14 Cal 365 (372) (PC), y 

ISee also 1931 All 154 (156) [AIR V 18] (DB). (Following ILR14 Cal 365 and 
1929 P C 69 [AIR V 16] —Practice of Indian Legislature ignored ) 

1929 P C 69 (71) [AIR V 16] (PC). 

1923 Rang 185 (186)XAIR V 10] (DB).] 

197. 1915 Bom 50 (53) [AIR V 2] (DB). 

198. 1915 Bom 50 (53) [AIR V 2] (DB). 


199. 1924 Mad 455 (456) [AIR V 11] (DB). 

200. (1900) ILR 22 All 270 (277) (FB). 

201. 1919 Cal 551 (563) [AIR V 6] (FB). 

8 424 ° p 98) , l L o 25 Cal 239 (242) * ( P “ nc ^ation looked into in construing 

8. 424 of the Civil P. C. of 1882.)] e 
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The question came again before the Privy Council in Lewis Pugh 
*v. Ashutosh Sen , 202 a case under Arts. 48 and 49 of* the Indian 


Limitation Act, and it was held that a Court was bound to read those 
^ articles without the commas inserted in the print. This view as to 
the use of punctuation marks has now been followed by the High 
Courts of Allahabad, 203 Bombay, 204 Lahore, 205 and Calcutta in the 
undermentioned case. 200 In the undermentioned case, 207 however, the 
High Court of Calcutta has held that where it is not contended tha 
the punctuation is wrongly placed, there is no reason w’hy the punctua¬ 
tion should not be taken as a good guide for the purpose for which it 
is there, namely, to understand the sense of the passage. In the 
undermentioned case of the Supreme Court 203 it was held that when a 
statute is carefully punctuated and there is doubt about its meaning, 
weight should undoubtedly be given to the punctuation. Punctuation 
may have its uses in some cases, but it cannot certainly be regarded 
as a controlling element and cannot be allowed to control the' plain 
meaning of a text. 

Proviso 


< 


A proviso is subordinate to the main enactment 209 to which 
it is appended either to allay unfounded fears 210 or as a condi¬ 
tion precedent to the enforcement of the operative clause, 211 or for 
explaining what particular matters are not within the meaning of the 
enactment or for providing exceptions and qualifications for the 
enactment. 212 


202. 1929 PC 69 (71) [AIR V 16] (PC). 

203. 1931 All 154 (156, 157) [AIR V IS]. 

1933 All 521 (522) [AIR V 20]. 

204. 1937 Bom 39 (41) [AIR V 24]. 

205. 1944 Lak 353 (367) [AIR V 31] : ILR (1945) Lali 173 (FB). 

1941 Lab 28 (30) [AIR V 28] (DB). 

206. 1952 Cal 178 (180) (Pr 9) [AIR V 39 C 60] (SB). (Punctuation and brackets 
form no parts of statute even when found in the text as printed by official 
printer.) 

207. (’36) 163 Ind Cas 573 (575) (Cal). 

V 208. 1952 S C 369 (Pr 57) [AIR V 39] : 1953 S C R 1 (SC). (Per Muhherjee and 
Das JJ.) 

209. 1918 Mad 1210 (1230) [AIR V 5] (SB). 

210. (10) 6 Ind Cas 410 (412) : ILR 37 Cai 697 (DB). (Following West Darby 
Union v. Metropolitan Life Assurance Society , (1897) 1897 App Cas 647.) 

211. 1918 Mad 1266 (127S) [AIR V 5] (SB). 

[See ( : S2) ILR 8 Cal 637 (641, 642) (DB).] 

212. 1951 All 69 (72) (Pr 6) [AIR V 38 C 9] : ILR (1951) 1 All 247 (FB). 

1950 Bom 45 (46) [AIR V 37 C 13] (DB). (The function of a proviso to a section 
is to take out of that section a part of the category to which section applies.) 
1944 P C 71 (73) [AIR V 31] : ILR (1945) Mad 1 (PC). - 

1927 Bom 149 (150) [AIR V 14] (DB). 

(1880) 5 Q B D 170 (173), Mullins v. The Treasurer of the County of Surrey. 
1918 Mad 1210 (1230) [AIR V 5] (SB). 

1933 Oudh 491 (500) [AIR V 20] (DB). 

[But see 1915 Mad 750 (755) [AIR V 2] (DB). (A proviso is in the nature of a 
substantive rule and should not be treated as an exception to the proposition 
stated in the section.')] 
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A proviso merely carves out something from the section itself; it 
| never destroys the section as a whole . 213 

A proviso should be taken together with the language of the 
\ Previous portion of the enactment 214 and construed in the ordinary 
manner.- ” As a general rule, it must be taken to govern the main 
proposition of law which immediately precedes such proviso, unless/ 
the language of the statute shows a different intention . 216 


But in no case can a proviso extend or enlarge the operative 
effect of the substantive portion, unless there is an ambiguity therein . 217 
Likewise, exceptions should not be enlarged in their scope more than 
what their words properly justify . 218 

Where there are two provisos to a section and the second is 
repugnant to the first, the second must prevail for it stands last in p 
the enactment and so speaks the last intention of the makers. 21 ^- 

Explanation 


An explanation added to the section does not enlarge the scope 
of the section . 220 Nor does it restrict its operation . 221 An explanation 

2-13. 1953 Bom 26 (Pr 3) [AIR V 40 C 6] : ILR (1953) Bom 406. 

214. 1950 Bom 45 (46) [AIR V 37 C 13] (DB). (The proper canon of construing 
a section of an Act which has several provisos is to read the section and the 
provisos as a whole, try to reconcile them and give a meaning to the whole 
section along with the provisos which is comprehensive and logical.) 

1914 P C 140 (144) [AIR V 1] (PC). 

215. 1919 P C 31 (33) [AIR V 6] (PC). 

1932 Mad 46 (52) [AIR V 19] (DB). (It is not open to Court to add words to a 
proviso with a view to enlarge the scope of the proviso.) 

[See however (’82) ILR 8 Cai 637 (641, 642) (DB).] 

216. (’84) ILR 6 All 509 (531, 540) (FB). 

(10) G Gas 410 (412) : I L R 37 Cal 697 (DB). (Two constructions possible — 
Proviso may be taken as a guide to choose one of the two.) 

217. 1939 Cal 669 (670) [AIR V 26] (DB). 

1926 Cal 927 (932) [AIR V 13] (DB). 

1932 Mad 46 (52) [AIR V 19] (DB). 

1930 Cal 38 (40) [AIR V-17] (DB). 

(87) I L R 11 Bom 657 (658) (DB). (A saving clause cannot be looked at for the 

purpose of extending an enactment nor- can it give a new or different effect to 
the previous sections of the enactment.) 

218. 1944 P C 71 (73) [AIR V 31] : ILR (1945) Mad 1 (PC) 

1942 Lah 243 (24S) [AIR' V 29] (DB). 

1928 Lah 162 (163) [AIR V 15]. {Exceptions are to be taken most strongly against 
the party for whose benefit they are introduced.) 

1932 Mad 120 (123) [AIR V 19] (DB). 

i930 Mad 124 (125) [AIR V 17] (SB). (Proviso should not by implication withdraw 
what the main provisions have given.) 

219. 1947 P C 94 (Pr 7) [AIR V 34 C 25] (PC). 

2 252 [ , AIRvro 0 0 62f(lc).) <259) (DB> ' < Eeversei 0Q an0 ^er point in 1953 S C 

1951 All 155 (167) (Pr 85) [AIR V 38 C 17] (FB). 

(’40) 1940 Nag L Jour 638 (645) (DB). 

2 “; ( ’ 53) 55 Bom L B 24G (259) (DB). (An rc planation is not a proviso. It does 
witww 6 ° U ^ of , t . he section something which the section has provided and deal 

tnat parfc wllic h is carved out. Reversed in 1953 S C 252 [A I RV 40 C 621 
[SC) on another point.) 
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is ordinarily intended to apply to the whole ambit of the section 
and to throw light on the construction of the words used by the 
Legislature . 222 An explanation very often introduces a legal fiction 
and treats the legal fiction as a reality contained in the section itself . 223 

When any word, phrase or expression in an enactment is 
explained by the Legislature, the section has to be understood in the 
light of the explanation . 221 

The description of a provision as an explanation may not be 

decisive of its true meaning or interpretation which must depend upon 

the words used in it, but when two interpretations are put upon the 

provision that which fits the description as an explanation is to be 
adopted . 225 

Exceptions 

W 7 here, in the same section, express exceptions from the opera, 
the part of the section are found, it may be assumed, unless it 
otherwise appears from the language employed, that those exceptions 
were necessary as otherwise the subject-matter of the exceptions would 
have come within the operative provisions of the section . 226 

Saving clause 


A saving clause is used to exempt something from immediate 
interference or destruction, but where the main enactment is clear, a 
saving clause can have no repercussion on the interpretation of the 
main enactment so as to exclude from its scope what clearly falls 
^ within its terms. The rule is that if the saving clause is in irreconcil¬ 
able conflict with the body of the statute of which it is a part, it is 
ineffective or void . 227 The saving clause cannot be used to determine 
the construction of the Act or to give it a wider scope . 228 

Judicial precedents 

Judicial precedents constitute an important guide to the 
proper interpretation of statutes. It is a general principle of 
t construction of statutes that the . Court should follow existing 
- rulings so as not to upset or disturb existing and settled practice, 22 ^ 
unless such practice is clearly contrary to an express enactment 


222. (’53) 55 Bora L R 246 (259) (DB). (Reversed on another point in 1953 SC 
252 [AIR V 40 C 62] (SC).) 

223. (’53) 55 Bom L R 246 (259) (DB). (Reversed on another point in 1953 SC 
252 [AIR V 40 C 62] (SC).) 

224. 1927 Mad 85 (88) [AIR V 14]. 

225. 1953 S C 252 (258) (Pr 14) [AIR V 40 C 62] (SC). (Provided it is consistent 
with the language employed.) 

226. 1947 P C 200 (205, 206) [AIR V 34 C 58] : 74 Ind App 103 : I L R (1947) 
Bom 495 : ILR (1947) Kar (PC) 337 (PC). 

227. 1951 Punj 52 (Pr 39) [AIR V 38 C 14] (FB). 

228. 1951 Madh B 1 (7, 28) (Prs 21, 142) [AIR V 38 C 1] : ILR (1952) Madh B 
15 (FB). (A saving clause does not give to a party any further right than he 
already had. Nor does it give retrospective effect to an enactment.) 

229. 1952 Hyd 99 (107) (Pr 24) [AIR V 39] : ILR (1952) Hyd 245 (FB). (Deci¬ 
sions unchallenged for many years.) 

1951 Bom 10 (13) (Pr 10) [AIR V 38 C 5] : I L R (1951) Bom 217 (FB). (The 
doctrine is always more important and more to be respected than any logical 
doctrine resulting from any particular view as to the strict law.) 

1941 Mad 161 (171) [AIR V 28] (FB). (Per Patanjali Sastri , J.) 

1940 Pat 633 (640) [AIR V 27] (SB). 
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|or is inconsistent with it . 230 This rule is based, in the case 
of statutes enacting substantive law, on the ground that otherwise it 
would embarrass trade and commerce, affect the status of persons and 
unsettle many titles . 2 " 1 Though that particular ground does not apply 
in the case of statutes of procedure which cannot be considered to 
affect any rights in or titles to property , 232 it is nevertheless of great 
practical importance that on questions of procedure the law should be 
certain rather than that it should be logical 233 and that there should be 
uniformity of decisions . 234 The principle of stare decisis has been 


1939 Mad 614 (635) [AIR V 26] (DB). (Its want of logic, if any, if it ha 3 the 

support of the Judicial Committee, has to be mended only by resort to legisla¬ 
tion.) 

1918 All 412 (413) [AIR V 5] (DB). (Decision before an amendment of an Act_ 

Amendment not altering the law—The decision is binding and should be 
followed.) 

(1917) 1 K B 98 (138, 139) :86 LJKB 467, It. v. Casement. (Long acquiescence 
of the Legislature in the interpretation put upon its enactment by notorious 
practice may perhaps be regarded as some sanction and approval of it.) 

('82) I L R S Cal 593 (597) (FB). (Especially where the subject of interpretation 
is a matter of every day occurrence like the provisions of Court-fees Act.) 

1924 P C 50 (55) [AIR V 11] (PC). (Particular plea not being raised in a series of 
cases—Irresistible conclusion is that the plea was felt to be bad.) 

19o2 Bom 16 (Pr 3) [AIR V 39 C 2] (DB). (Decision based on point conceded by 
counsel is binding — When counsel make a concession at the bar it means that 
the point is so clear and unarguable, that it must be taken as well settled.) 

1916 P C 182 (184) [AIR V 3] (PC). 

1932 All 617 (620) [AIR V 19] (FB). 

(’96) I L R 18 All 403 (409). 

1931 Pat 241 (251) [AIR V 18] (FB). 

[See also 1938 All 91 (94) [AIR V 25]. (When there is authority for the inter¬ 
pretation of some part of a statute which is susceptible of more than one inter¬ 
pretation authority must be followed.)] 

230. 1916 P C 182 (184) [AIR V 3] (PC). 

1929 Mad 53 (57) [AIR V 16] (FB). 

1915 P C 127 (130) [AIR V 2] (PC). 

1932 All 617 (620) [AIR V 19] (FB). 

1922 All 467 (469) [AIR V 9] (FB). 

1917 Bom 254 (257, 258) [AIR V 4] (FB). 

1927 Mad 1043 (1051) [AIR V 14] (FB). 

1925 Rang 340 (344) [AIR V 12] (FB). 

1930 Sind 287 (293) [AIR V 17] (DB). 

[ ff l 9 ® 5 Pat 291 (f 1 ) t Am V 22] (FB). (Principle of cursus curia, or the rule 
of practice can only be apphed when (1) the statute is ambiguous; (2) when 

decisions.X) 16 C ° nS ‘ Stent fchrou g hout 0) when titles are dependent on those 

231. 1941 Bom 1 (3) [AIR V 28] (DB). 

1921 Cal 15 (29) [AIR V 8] (SB). ' 

1925 Bom 12 (18) [AIR V 12] (DB). 

1922 Cal 331 (333, 334) [AIR V 9] (DB). 

1927 Mad 636 (639) [AIR V 14] (FB). 

foon’i 928 AU 629 * 63 °) £ AIR V 15 J (FB). 

plicabmtVto law of IR V i 16] ( v B) * (PriDci P ,e of stare d ^is has far less ap- 
pncabihty to law of procelure than substantive law.) P 

tJI 17 P ° 156 (169 > C AIR V 4] (PC). 

(03) ILR 31 Cal 611 (513) (DB). 

34. 1925 Cal 966 (969) [AIR y 12] (DB). (1915 Cal 126 [AIR V 2], Ref.) 
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accepted not only in regard to the decisions of the Courts of co-ordinate 
jurisdiction but also in regard to the decisions of Courts which have 
only a conditional authority as precedents. Even in a case where the 
appellate Court would be normally entitled to overrule a decision 
leached by a subordinate Court, it would apply the principle of stare 
dccisjs^ and not overrule the-same after lapse of time, subjects acting 
upon that decision and the like considerations making it more expedient 
id the appellate Court not to unsettle the law which had been pro¬ 
nounced at one time and acted upon by the subjects . 235 It has been 
held that the principle of stare decisis will not apply with its usual 
force where the question involves no possibility of disturbance of titles 
but is a fiscal matter between the Government and the litigant , 236 or 
where there is a conflict between two Full Bench decisions of equal 
strength, -3 ' or where the result of departing from an incorrect view of 
law is merely this, that in dispute on subject to which the law applies, 
a new set of defence would be put forward in the Courts . 238 


J)iit it is necessary that the Courts should ascertain the facts with 
accuracy before turning their attention to the authorities . 239 They 
should also bear in mind the rules that no decision can cut down "the 
^express and clear words used by the section , 210 that a decision is 
applicable only to the facts of that particular case 241 and that a decision 


1914 P C 87 (89) [AIR V 1] (PC). 

1917 P C 156 (159) [AIR V 4] (PC). 

(’75) 24 Suth W R 193 (195) : 2 Ind App 219 (PC). 

(1876) 3 Ch D 512 (515), Dymond v. Croft . 

235. 1951 Bom 57 (G7) (Pr 23) [AIR V 38 C 16] : ILR (1951) Bom 576 (DB). 

[See however 1952 Nag 51 (54) (Pr 25) [AIR V 39 C 24] : ILR (1951) Nag 830 

(FB). (Where Judges following the decision of a single Judge think fit to grant 
leave for appeal under the Letters Patent, the appellate Court cannot on the 
principle of stare decisis refuse to examine the foundation on which the Court 
below rested its decision. The very object of granting leave to appeal is to bring 
the decision under the review of an appellate Court.)] 

236. 1947 Bom 259 (260) [AIR V 34 C 73] (FB). 

237. 1952 Mad 419 (454) (Pr 80) [AIR V 39] : ILR (1952) Mad 835 (FB). 

238. 1952 Hyd 99 (111) (Pr 40) [AIR V 39] : ILR (1952) Hyd 245 (FB). (Per 
Manohar Pershad J .) 

[Sec also (’50) 28 Mys L Jour 271 (302) (FB). (Full Bench has. power to over¬ 
rule decisions to the contrary of Division Benches of the High Court even 
though they are of long standing.)] 

239. (1900) 24 Bom 407 (410) (DB). x 

1924 P C 126 (132) [AIR V 11] (PC). 

r 1925 Cal 845 (848) [AIR V 12] (FB). 

*•240. 1943 Bom 141 (142) [AIR V 30]. 

193S All 91 (94) [AIR V 25]. (When there is no ambiguity, dicta which might 
suggest that a meaning is imputed to a statute which it cannot bear must be 
read in connection with the facts of the case in which they are expressed.) 

1917 Cal 9 (10) [AIR V 4] (DB), 

241. 1952 All 942 (949) (Pr 35) [AIR V 39]: ILR (1952) 2 All 605 (FB). (Observa¬ 
tions of Judges are not to be construed as the words of a statute — They are 
always to be construed with reference to the facts of the particular case in which 
they were made.) 

1917 Cal 2 (4) [AIR V 4] (DB). 
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is only an authority for what it actually decides and not for every 
proposition that may seem to follow logically from it. 242 To use the 
words of Lord Halsbury in Quinn v. Leathern : 243 

Every judgment must be road as applicable to the particular 
facts proved . . . . since the generality of the expressions which may 
be found there are not intended to be expositions of the whole law 
but governed and qualified by the particular facts of the case in ; 
which such expressions are to be found. A case is only an authority! 
tor what it actually decides. I entirely deny that in can be quoted 
for a proposition that may seem to follow logically from it.” 

It is essential that a Court should confine its opinion to the ques¬ 
tion arising on the facts of the case and should not express hypothetical 
opinion which may embarrass other Judges. 244 The following circum¬ 
stances tend to lessen the authority of a precedent: (a) where the 
question passes sub silentio without argument at the bar; ‘TM where 1 

the reasoning is defective; and (c) where its result is embarrassing or / 
unjust. 216 ' ° 

The only use of the authorities or decided cases is the cstablish- 
~ enfc °f s°me principle of law which the Judg£ cam follow in deciding 
the case before him. 216 There can be no precedent on questions of fact 

1921 P C 59 (Gl) [AIR V 8] (PC). 

1931 All 490 (493) [AIR V 18] (FB). 

(S JLR 9 AU 9 528 [ S Vb, ] ^ (Chan8C laW - S ""' e *** ^ ^ ^ 

1924 Cal 257 (275) [AIR V 11] (FB). 

1929 Lah 009 (611) [AIR V 16] (FB). 

1926 Mad 1038 (1039) [AIR V 13] (FB). (Decisions under Acts not now in force 

l ather as 8 uldes fo1 ' interpretation than as authorities.) 

( 10) 5 Ind Cas 4 (8) : ILR 33 Mad 265 (FB). 

1916 Low Bur 114 (123) [AIR V 3] (FB) 

1940 P C 230 (234) [AIR V 27] (PC). 

I 052 Na § 145 ( 153 ) (Pr 4 ») [AIR V 39] : ILR (1952) Nag 243 (FB) 

1949 Bom 17 (19) [AIR V 36 C 3] (DB). ' 

1946 Pat 419 (423) [AIR V 33 C 142] (DB) 

1943 Nag 340 (342) [AIR V 30] (FB). (Obiter has no binding force ) 

5 ° 16 ^ ^AIR v 29] (PC). (An abstract proposition of law which will 
go\ern every case should not be attempted to be laid down ) 

1931 All 277 (280) [AIR V ] 8 ] (FB) ’ 

1929 All 625 (630) [AIR V 16] (FB). 

1932 Bom 654 (671) [AIR V 19] (DB). 

1932 Mad 482 (4S3) [AIR V 19] (DB) 

1927 Cal 657 (658) [AIR V 14] (DB) 

p“ d tf, (48) CAIE V 3J tDB) - < Case la "' ^cussed.) 

1950 1 at 509 (Pr 6) [AIR V 37 C SI] : 29 Pat 381 (DB). 

vdiich^nake^an tnro^d V f° ] ^ laid - case 

° f kW lightS ° f ~ 

243. (1901) 1901 App Cas 495 (506). 

. JJJ- » tila V 18 o 23] = 11 1. (1931) li,,, osc |Dm . 

IS ESoVS S'va ’ tl,H v 331: '■»“> «■■»■ B, i™. ✓ 
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(and matters of discretion. 247 Nor can the dicta of Judges, however 
eminent, he cited as establishing authoritatively propositions of law 
i unless such dicta form the integral part of the train of reasoning 
\ directed to the real question decided. 248 It should also be noted that in 
relying on decided cases in regard to the interpretation of the words of 
any statute, the danger of the terms of the statute being unduly 
^extended by such reliance, the diversion of attention from what has 

(been enacted to what has been judicially said about the enactment, is 
to be avoided. 240 


The rules of interpretation which apply to statutes cannot be 
| brought into service for considering the applicability or scope of judg- 
* ments of courts of law. 250 

Subject to the principles mentioned above, the following rules 
maybe remembered: 


(1879) 13 Ch D G9G (712), In re HalletVs Estate ; Knatclibull v. Hallett. 

1919 Bom 40 (41) [AIR V 6] (DB). (Decision arising from the application of a 
rule to a set of facts is no authority for its application to another set of facts.) 
1924 Cal 508 (509) [AIR V 11] (DB). 

1928 Pat 304 (310) [AIR V 15] (DB). 

1953 Nag 12G (127) (Pr 4) [AIR V 40 C 37] : ILR (1952) Nag 931 (DB). (Function 
of precedent is to supplement, to interpret, to reconcile and to develop the 
principles of law.) 

[See also 1915 P C 139 (142) [AIR V 2] (PC). (The plainer a proposition, the 
more difficult it is to find a decision actually in point.)] 

2 47. 1926 Rang 109 (110) [AIR V 13]. 

1928 Pat 316 (317) [AIR V 15] (DB). 

1928 Oudh 430 (435) [AIR V 15] (DB). 

1927 Bom 660 (661) [AIR V 14] (DB). 

[See also 1941 Rang 66 (66) [AIR V 2S], (Decisions as to existence of personal 
law or custom not res judicata.)'] 

248. 1919 Mad 75 (86) [AIR V 6] (FB). 

1941 Nag 3 (4) [AIR V 28] (DB). 

1928 Cal 148 (150) [AIR V 15] (DB). 

1922 Nag 1 (7) [AIR V 9] (FB). 

1932 Bom 122 (124) [AIR V 19] (FB). 

1929 Pat 392 (395) [AIR V 16] (DB). (It will be an abuse of precedents to apply \ 
isolated dicta to cases entirely different on facts.) 

[See 1935 All 247 (250) [AIR V 22] (DB). (Though entitled to great weight obiter 
dicta of Full Bench are not binding.)] 

[See also 1951 Pepsu 33 (38) (Pr 11) [AIR V 38 C 11] : 2 Pepsu L R 245 (FB). 
(Though the observations of the superior Court of the nature of an obiter dictum 
are entitled to great respect, strictly speaking, they do not amount to the “law 
laid down.”) 

[But see 1933 Lah 159 (160) [AIR V 20] (DB). (Obiter dicta containing rea¬ 
soning.)] 

249. 1938 All 91 (94) [AIR V 25]. 

1935 Mad 70 (71) [AIR V 22]. 

1921 Cal 40 (43) [AIR V 8] (SB). 

1932 P C 36 (40) [AIR V 19] (PC). 

[See also 1933 Mad 782 (784) [AIR V 20]. (Unintentional wrong interpretation 
which is against authorities not binding.)] 

250. 1949 All 685 (690) [AIR V 36 C 257] : ILR (1951) 1 All 62 (FB). 
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(1) All Courts in India are bound by the decisions of the Supreme Preamble 
Court (See the Constitution of India, Art. 141). Before the coming into Note 10 
force of the Constitution of India, all Courts in India were bound by 
the decisions of the Federal Court 251 and the Privy Council. 262 A con¬ 
sidered decision of the Privy Council could not be ignored as being 
obiter™ In the case of different views among the High Courts on any 
point of law, the view of the Privy Council, even if obiter , was to be 
accepted. 254 


251 . 1951 Nag 94 (109) (Pr 121) [AIR V 33 C 22] : ILR (1951) Nag 563 (FB). 
(Bat it is open to it ‘to examine the facts on which that decision rested and to 
discover how far the principle on which stress is laid applies to the facts’ of the 
case it is dealing with.) 

1944 Lah 33 (45) [AIR V 31] (FB). (A declaration by the Federal Court that a 
particular provision of law is infra vires the Indian Legislature is binding on the 
High Court although the precise point urged before it was not taken before the 
Federal Court and consequently there was no adjudication by the Federal Court 
on it : Vide S. 212, Government of India Act, 1935.) 

252 . 1946 Lah 116 (123) [AIR V 33 C 29] : ILR (1946) Lah 692 (FB). (Although 
it is in conflict with a decision of the House of Lords.) 

1943 Lah 295 (297) [AIR V 30]. (The decision of their Lordships of the Privy 
Council and of the Division Bench of the Hi"h Court are binding on a Single 
Bench and have to be followed in spite of the decision ol' the House of Lords to 
the contrary.) 

1940 Cal 97 (101) [AIR V 27] (DB). (Obiter dicta binding if principle of law is 
laid down.) 

1939 Mad 614 (635) [AIR V 26] (DB). 

1925 P C 272 (279) [AIR V 12] (PC). 

1931 Rang 113 (116) [AIR V 18] (FB). 

1936 Lah 183 (186) [AIR V 23] (DB). (Even if there is contrary decision of its 
own High Court given subsequently to Privy Council decision.) 

1915 Mad 833 (835) [AIR V 2] (DB). (Even if the decision is not given in an 
appeal from an Indian Tribunal.) 

1929 Nag 98 (105) [AIR V 16] (FB). 

[Sec also 1947 Lah 1 (12) [AIR V 34 C 1] : I L R (1947) Lah 449 (FB). (Even 
obiter remarks of their Lordships are binding.) 

1940 Pat 707 (712) [AIR V 27] (DB). (It is not open to the Indian Courts to 
attempt to draw fine distinctions in the pronouncements of their Lordships of 
the Judicial Committee.)] 

[See however 1947 Sind 154 (159) [AIR V 34 C 57] : I L R (1946) Kar 416. 
(A decision of the House of Lords is the highest authority binding .on the 
Courts and Dominions and may therefore be preferred on a question of common 
law to an earlier decision of the Privy Council.)] 

253 . 1940 All 544 (550) [AIR V 27] (FB). 

1935 Cal 419 (442) [AIR V 22] (FB). 

1915 Mad 208 (209) [AIR V 2] (DB). (Decision on mixed question of law and fact 
carries great weight.) 

1929 Nag 211 (212) [AIR V 16] (DB). 

[Sec 1931 All 162 (172) [AIR V 18] (FB). (Long courre of decisions should not 
be departed from simply on the basis of an obiter dictum of the Privy Council.)] 

254 . 1940 Lah 129 (130) [AIR V 27] (FB). (Per Abdul Rashid, J., in Order of 
Reference.) 

1926 Nag 154 (155) [AIR V 13]. 

[See 1951 Bom 57 (Pr 15) [AIR V 38 C 16] : I L R (1951) Bom 576 (DB). (A 
statement made by their Lordships merely on a concession made by the counsel 



78 


PREAMBLE 


Preamble 
Note 10 


^ here a decision of a superior Court is based upon more than one 

open to an 

ferior Court which is bound to follow its decision, to treat either of 
the reasons given as an obiter , 255 

The Judicial Committee was not absolutely bound by previous 
/decisions of the Board. 256 - 257 3 , ' y P V10us 

*° the Present authority of decisions of Privy Council and 
Tederal Court, see Art. 141 Note 8. 

(2) A Judge of the High Court sitting alone is not bound on a 
question of law by the decision of another Judge sitting alone; 238 but 
a Single Judge of the High Court is bound by the decision of a Bench 
o two or more Judges- 12 and a Bench of two or more Judges is itself 

at their Lordships’ bar was not even an obiter and would not have the sanctity 
Privy Cou'ncU p Dent ^ 1 plU ' tiCala1 ' legal P osition b y their Lordships of the 

2 ,p s ;, SSil 1 , 1 " (p ’ 10,1 [Am »“«“«™. 

SIS [ME V“f ™ 0 ” ’ 1 L ” (1 “' 1 L ‘ h “ 9 ™ 

1921 Cal 1C9 (171) [AIR V 8] (DB). 

1946 P C 8S (90, 91) [AIR V 33 C 31] (PC). (But Board would seldom depart from 
decision of old standing on constitutional questions.) 

2 58 . 1945 Bom 173 (176) [AIR V 32] : I L R (1945) Bom 702. (A Court of law 
should usually follow a prior decision of a Court of co-ordinate jurisdiction, and 
a Judge of the High Court as a matter of practice follows the decision of another 
Judge of the same Court. But the only thing in a Judge’s decision binding as an 
authority ^ on a subsequent Judge is the principle upon which the case was 
decided. Therefore it is open to a subsequent Judge to dissent from the prior 
decision and in effect reverse the same, though it is the decision of a Court of 
co-oidinate jurisdiction, if he considers that the principle on which the prior 

decision was based was not the right principle, and that the true principle was 
quite the contrary.) 

also 1951 Raj 61 (Pr 2) [AIR V 3S C 24] (DB). (Single Judge in revision 
taking view favourable to accused and acquitting them—Another Single Judge 
dealing with different accused in another set of facts should normally take 
same view unless he finds it is not possible to do so.) 

( o2) 19o2 Lab A C 198 (202) (Cal). (A Judge can hold an opinion different from 
that held by him in a previous decision, if he gives sufficient reasons for hold¬ 
ing the contrary view.)] 

[But see 1945 Bom 110 (113) [AIR V 32].] 

259. 1952 Madh B 171 (172, 173) (Prs 7, 8) [AIR V 39] : I L R (1952) Madh B 
1 (FB). 

1940 Cal 584 (584) [AIR V 27]. (Single Judge disagreeing with Division Bench 
decision must refer case to Division Bench.) 

1943 Lah 295 (297) [AIR V 30], (Division Bench decision binding on Single-Judge 
of High Court in spite of decision of House of Lords to contrary.) 

( 40) 42 Pun L R 101 (102). (A Taxing Judge is bound to follow the law as laid 
down by a Division Bench of the High Court.) 

1925 Mad 441 (442) [AIR V 12]. 

1933 Pat 38 (39) [AIR V 20] (DB). (Even if contrary to his view.) 

1936 All 555 (556) [AIR V 23] (DB), (Single Judge can entertain doubt but must 
follow Full Bench ruling.) 

1932 All 188 (189) [AIR V 191. 
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(Obiter dictum of Division Bench must be 


bound by the decisions of the Full Bench of the same High Court until 
they are overruled by the Privy Council (now, the Supreme Court) or by 
another Full Bench. 200 So far as Full Bench decisions are concerned in 
India, the practice is that till a superior Court sanctions one as a good 
law and overrules the other, the High Court concerned and the inferior 
Courts under the High Court are bound by the later ruling of a Full 
Bench consisting of more Judges. 201 A decision of a Division Bench 
js t also binding on other Division Benches of the same High Court. 202 
When a Division Bench disagrees with the decision of another Division 
Bench it is its duty to refer the matter to a Full Bench and it cannot 

1929 Cal 572 (574) [A I 11 V 1C] (D B). (Single Judge if he cannot follow the 

decision of a Eench should send the case before a Bench and not decide it 
himself.) 

1932 Mad 693 (694) [AIll V 19]. 

(’91) ILR14 Mad 186 (191). 

1934 Sind 95 (95) [AIR V 21]. 

[See 1933 Pat 81 (83) [AIR V 20]. 

treated with respect.)] 

[See however ('83) I L It 9 Cal 004 (GOT). (Decision of Appellate Bench though 
originafrichf) Sh ° U j reSpeCtful cons ’ <1 eration by a single Judge ou 

1929 All 896 (890) [AIR V 10]. (Obvious error in a Beuch decision )1 

[But see 1924 Cal 733 (738) [AIR V 11], (Judge on original side not bound by 
Division Bench on appellate side.)] ^ 

260. 1)952 Madh B 171 (172. 173) (Prs 7, 8) [AIR V 39] : I L R (1952) JIadh B 

(’07) I L R 34 Cal 735 (741) (DB). 

1932 All 293 (303) [AIR V 19] (FB). 

1927 All 244 (244) [AIR V 14]J (DB). 

'fgno^tLfobitetf V 8] - (C0nsitIerea dictum of Bench should not be 
[See 1918 Cal 952 (957) [AIR V 5] (DB). 

4 °® (409) tAIK y IBB). (Q uatre : Whether a later Full Bench of 
a High Court can overrule an earlier Full Bench merely because the later 
Bench consists of more Judges than the earlier )] 

C f e iFm W .D^ 19 j 3 , IIya f 105 Ul0) (Pr 9) CAIK V4 °C40]:ILK (1953, Hyd 
1 (IB) (Ofcrier diefa of previous Full Bench is not binding in subsequent Full 
Bench though the latter be a smaller Bench.) 

1 IHgh A Co 1 ur 9 t. ( )] 50) CAIK V 191 ' (DeCisi ° nS ° f Board of Eeveuue not bindiug on 

2 (FB). 1952 Madh B 171 (172 ’ m) <PrS 7 ' 8) CAIB V 39 > ■■ I L R (1952) JIadh B 1 

262. 1947 Lah 13 (15) [AIR V 34 C 2] : I L It (1947) Lah 417 (FR1 
rnS Nag 340 (342, 343) [A 1 R V 30) (FB). (1940 JIad 35G [A I R V 27) (FB), 

Tothf n 13 (C1C) T , [AI y V 25] (DB) - < If a Division Bench does not agree with 
another Division Bench it should refer the matter to a larger Bench ) 

19 0 Mad 356 (362) [A I R V 29] (F B). (If a Division Bench dot not accept 
the °o°r ri ht d T 10D ° n a <1Ue9tion of law of mother Division Bench! 

Bench ) pr0per C0Ur3e t0 adopt is to refer the “alter to a Full 

1935 Rang 370 (375) [AIR V 22] (FB). 

[ Cour h tTth e at 'no R B0 ’y l 3 ° U33) CAIK V 15] (DB) - • (Practice 01 Bombay High 

to to adont^d Bench has p0wer t0 bini “ U other Benches as to the practice 
CO De adopted in cases coming before them.)] v 
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jsimply ignore the earlier'decision. 268 But when there is a decision of 
j the Judicial Committee or the Supreme Court on the point the previous 
Division Bench ruling need not be acted upon and the point need not 
be referred to a Full Bench. 264 As to whether, when a Bench differs 
from the decision of a Full Bench, it has got the power to refer the 
Full Bench decision to a fuller Bench itself or to refer the matter to 
the Chief Justice who is to consider if a fuller Bench should consider 
the question, see the undermentioned case. 200 

The fact that a Full Bench decision of four Judges has not been 
accepted by another Full Bench of four Judges does not certainly show 
that the former has ceased to be and that the latter has, in its place, 
become binding authority on the point. If there are two conflicting 
\ Full Bench decisions of equal strength on any point, it is necessary 
| that the conflict should be submitted to fuller Bench for determination 
in any case in which the question on which the conflict exists does 
arise for decision. If this course is not adopted, Courts subordinate to 
the High Court are left without guidance as to which Full Bench 
ruling to follow and which to reject. 206 

■When specific questions of law are referred to a Full Bench for 
decision, the Full Bench is bound to give its verdict on those questions, 
irrespective of any consideration as to whether the questions are 
separately and independently referred or whether the questions are 
referred along with the case which gave rise to the order of reference. 
Where the case is also referred, the Full Bench will have to decide the 
case in the light of the answers to the questions referred and on a 
consideration of the evidence on record. Even if the question of law 
referred to the Full Bench for decision does not strictly arise from the 
facts of the case, the decision of the Full Bench on those questions can 
never be relegated to the position of obiter dicta. On the other hand, 
the decision will have to be accepted as the authoritative ruling of the 
Full Bench on the questions which it was expressly called upon to 

decide. 267 

Even though five Judges constitute a Special Bench, the case only 
has the authority of a Division Bench decision. It cannot be regarded 

as a decision of a Full Bench. 268 

(2a) However interesting and even important certain questions 
may be, the time of the Judges should not be occupied in debating 
them if in the end the matter might prove academic. Before, therefore, 
any reference can be made to a Full Bench, the referring Judges must 

263. See cases under foot-note 262. 

264. 1943 Cal 114 (118) [AIR V 30], 

265. 1932 Mad 612 (614 & 647) [AIR V 19] (FB). 

266 1952 Mad 419 (453) (Pr 80) [AIR V 39] : I L R (1952) Mad 835 (FB). (Per 
Raghava Rao J. : Kule of stare decisis does not bear application in sucn 

situation.) . oX 

2 67. 1953 Trav.Co 77 (81, 85, 87) (Prs 19, 33, 39) [AIR V 40 C 27] : ILR (1952) 

Trav-Co 784 (FB). (Per Majority, Subramania Iyer , J . contra.) 

268. 1951 Cal 133 (135) (Pr 18) [AIR V 38 C 30F] : 52 Cri L Jour 1226 (FB). 
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make certain that the reference will not in the result prove to have 
been unnecessary. 269 

(3) Subordinate Courts 279 are bound to follow the rulings of the 
High Court to which they are subordinate, 271 and in the absence of 
such rulings, they should follow the rulings, if any, of the other High 
Courts. -72 If there are two decisions of a High Court, one of a single 
Judge and another of a Bench of two Judges, then, unless the sub. 
ordinate Court finds some grounds for distinguishing one from the other, 
it is bound to follow the decision of the Bench. 273 A precedent overruled 

is definitely and formally deprived of all authority. It becomes null 
and void. 274 

(3a) A decision of the late Judicial Commissioner’s Court of Oudh 
was not binding on the Chief Court of Oudh. 275 A decision of the late 
Chief Court of Lower Burma was not binding on the High Court of 
Rango on. 270 A decision of the late Court of Jodhpur is not binding on 

269 . 1944 Nag 105 (105) [AIR V 31] (FB). 

270 . For definition of subordinate Courts, see Civil P. C., 1908, S. 3. 

2 71 . 1946 All 509 (511) [AIR V 33 C 136] :ILR (1946) All 605 (DB). (Even if 
all the relevant reasons in support of or against the view taken by the higher 
Court are not discussed or mentioned in the judgment or the actual decision is 
based upon a reason which does not appeal to the subordinate Courts ) 

1945 Pat 132 (133) [AIR V 32] (DB). 

1944 Lah 54 (55) [AIR V 31]. (But the Judge of a Subordinate Court is free to 
submit his point of view.) 

1943 Mad 471 (473) [AIR V 30] (DB). (A Judge may express his contrary opinion 
—Fact that some argument was overlooked in the judgment binding on him is 
immaterial.) 

272 . 1915 P C 15 (17) [AIR V 2] (PC). 

1930 All 573 (575) [AIR V 17] (DB). 

1923 All 392 (393) [AIR V 10] (FB). 

1936 Bom 59 (59) [AIR V 23] (FB). 

(’92) ILR17 Bom 555 (558) (DB). 

(’98) ILR25 Cal 488 (491) (SB). 

(’84) ILR10 Cal 82 (84) (DB). 

1936 Lah 612 (615) [AIR V 23]. 

1931 Mad 71 (72) [AIR V 16] (DB). 

1925 Mad 261 (262) [AIR V 12] (DB). 

1929 Nag 156 (158) [AIR V 16]. 

1919 Pat 293 (296) [AIR V 6] (DB). 

1932 Pat 346 (347) [AIR V 19] (DB). (Subordinate Courts should follow a single 

Judge’s decision of their own High Court in preference to Bench decision °of 
another High Court.) 

273 . 1931 Mad 71 (72) [AIR V 18] (DB). 

274 . 1953 Nag 126 (127) (Pr 5) [A I R V 40 C 37] : I L R (1952) Nag 931 

(DB). (Where the trial Court came to a particular decision relying on a case 

which, before the matter was finally decided in second appeal, was overruled by 

a Full Bench decision: Held that the second appellate Court was bound to follow 
the overruling decision.) 

2 75 . 1927 Oudh 1 (2) [AIR V 14] (DB). (NOTE : The Oudh Court has now been 
amalgamated with the Allahabad High Court.) 

[See'. also 1927 Sind 225 (226) [AIR V 14] (DB). (Single Judge judgments of Sind 
badar Court though entitled to every respect were in no way binding on the Sind 
Judicial Commissioner’s Court.)] 

276 . 1927 Rang 4 (5) [AIR V 14] (FB). (The Chief Court cannot be held to be a 
Court of co-ordinate jurisdiction with the High Court—The decisions however, 

l.Ind.Con. 6. 
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the High Court of Rajasthan. 277 So also, a decision of the former 
Travancore High Court has no force as a binding precedent so far as the 
present Travancore-Cochin High Court is concerned. 278 Similarly, the 
Madhya Bharat High Court cannot be looked upon as successor to 
Indore High Court or any High Court of any of the Covenanting 
States and their decisions are not binding on the Madhya Bharat 
j High Court or the Courts subordinate to it. 279 The reason is that the 
' former is not a Court of co-ordinate jurisdiction with the latter. 

(4) Where there are conflicting rulings both binding on the Court 
and they cannot be reconciled, the authority which is at once the njgje 

» recent and more consistent with general principles and equity should 
V prevail. 250 

. is a conflict of decisions among 
various High Courts, the High Court should follow its own cursus 

curiae unless it is of opinion that the previous decisions of the Court 
are clearly wrong. 281 

(6) Section 3, Law Reports Act, enacts that no Court is bound to 
treat as authority any unauthorised report quoted before it. 282 But the 

of the Chief Court are to be given highest value (Per F. B., Cunliffe J. % 
dissenting).) 

277 . 1952 Raj 7 (Pr 5) [AIR V 39 C 5] : ILR (1951) 1 Raj 297 (FB). (late Chief 

Court of Jodhpur was not a Court of record while the present Rajasthan High 
Court is one.) 

278 . 1953 Trav Co 1 (Pr 24) [AIR V 40 C 1] : ILR (1952) Trav-Co 558 (FB). 

279 . 1952 Madh B 171 (173, 174) (Prs 12, 13, 14) [A I R V 39] : I L R (1952) 
Madh B 1 (FB). {Held that 1950 Madh B 31 [AIR V 37* C 17] : 1 Madh BLR 
81 (FB), should be disregarded.) 

280 . (1880) 5 App Cas 787 (79S), Campbell v. Campbell. (Referred to in 9 Ind Cas 
173 (Mad) (FB).) 

(’ll) 9 Ind Cas 173 (176) (FB) (Mad). (But as far as possible the authority of all 
former decisions ought to be supported and later decisions must, whenever 
possible, be treated asjnterpreting and limiting the application of the earlier cases.) 

281 . 1941 Mad 161 (171) [AIR V 2S] (FB). (Question merely one of procedure, 
cursus cur ice for over 50 years will not be upset (Per Patanjali Sastri J.).) 

1939 Mad 369 (370) [AIR V 26] (SB). 

(’83) ILR 9 Cal 82 (87) (FB). (Especially where the measure relates to some 
technical or fiscal rule such as the registration of documents.) 

1933 All 634 (638) [AIR V 20] : ILR 55 All 743 (DB). 

1928 Pat 641 (649) [AIR V 15] (DB). (Patna High Court will follow the cursus 
curice established by the Calcutta High Court.) 

1927 Rang 4 (14) [AIR Y 14] (FB). (Rangoon High Court not bound to follow the 
decisions of the Lower Burma Chief Court — But Subordinate Courts are bound 
by authorized reports of Chief Court.) 

1928 Sind 166 (167) [AIR V 15] (DB). (Bombay decisions are considered by the 
Sind Courts as of more authority than those of other High Courts.) 

1924 Sind 75 (83) [AIR V 11] (FB). (Do.) 

[See 1945 Pat 153 (154) [AIR V 32] : ILR 23 Pat 862 (DB). (Patna High Court 
will ordinarily follow cursus curice of Calcutta High Court.)] 

282 . 1934 Rang 31 (40) [AIR V 21]. 

1932 Nag 137 (138) [AIR V 19]. 

1931 Rang 279 (280) [AIR V 18]. (Two decisions of the High Court — One in 
official report, the other in unauthorized report — Subordinate CourA can follow 
qfficially reported cases.) 
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Judges, in exercising their discretion under this section, would generally 
have regard to the practice prevailing in their Courts with regard to 
the particular report quoted before tliem. 2s3 The Law Reports Act has 
no application to a decision of the Privy Council and therefore the 

t ourts are at liberty to refer to an unauthorized report of the decision 
f the Privy Council. 281 It must be noted, however, that it is the dec-i- 
Ision which establishes the precedent and the report but serves as 
{evidence of it. Hence, an unreported case may be cited as an authority! I j 
if the actual decision can be shown from the original sources. 285 * ’ 

(7) Where the authorities have laid down a rule, it is not’always 
necessary to discover the original basis of it. 280 

(8) In the interpretation of the All-India statute, the considered 

i °P inlon of another High Court should, as far as possible, be followed ( 

1 unless the Court cannot conscientiously accept .that view. 287 

English and American decisions 

English and American decisions are not precedents and are not 
funding as authority upon Courts in India not administering English 
law, and where the law in India has been codified it is not open to 

283 (’48) X L R (1948) Nag 565 (567). (Per Mangalmurti J., in OrJer of 
Reference : According to R. 9 (2) (b) of the Rules of the High Court of 
Judicature at Nagpur, there is no difference in the decisions reported in C. P. L. 
Reports, N. L. Reports, and I. L. Reports (Nagpur Series) so far as’ their 
authority is concerned. The reporting of a ruling in an official report does not 
give it greater authority than it had before.) 

1931 Mad 71 (72) [AIR V 18] (DI3). 

1930 Bom 320 (326) [AIR V 17] (DB). 

See also the following cases : 

1932 Cal 550 (551) [AIR V 19] (DB). (Bench decision in unauthorized report 
preferred to single Judge’s decision in authorized report ) 

1930 Oudh 57 (58) [AIR V 17] (DB). 

1933 Rang 75 (76) [AIR V 20]. (Courts should fall back on unofficially reported 
cases only when they can find no officially reported case on the point ) 

284. 1926 Mad 20 (23) [AIR V 13] (DB). (Per Devadoss J.) 

28S. 1944 Nag 44 (46) [AIR V 31] (FB). (A single Judge of the High Court is 
bound by the demsion of the Division Bench, even though the decision is not 
frepoi ted-Per Bose J. : All that the Law Reports Act does is to ensure that 

accurate'copies of th“mT“ *° ““ deCiSi ° nS themselves Prided with 

286. 1928 All 596 (598) [AIR V 15] (FB). 

287. 1945 Bom 258 (263) [AIR V 32] : ILR (1945) Bom 528 (DB) 

288 1952 Hyd 58 (01)(Pr 8)[AIRV 39 C 35]: ILR (1952) Hyd 95 (FB). (It would 
be dangerous to apply the decision of an English Court construing an English Act 

the found 6 t“ “°V“ maleria with tlle !“dian statute and not even forming 

ntal v • “T 0 Statutes ftnd aIlow ik to Prevail over Indian decisions 

interpieting very similar enactments.) 

““ A11 318 CAIR V 32], (Although they are entitled to great weight) 

1945 Nag 8 (19) [AIR V 32] : ILR (1945) Nag 6 (DB) S ' 

1942 All 302 (307) [AIR V 29] (DB). 

1941 Mad 713 (718) [AIR V 28] (DB). 

1941 Nag 282 (284) [AIR V 28], 

191 « n 3 ,H CAIR V 26] < SB >‘ < Per Manohar Lai, J.) 

1918 P C 11 (20) [AIR v 5] (PC). 
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the Courts in India to ignore the enacted law and follow the English 
law, simply because in certain cases the enforcement of such statute 
law might create hardship. 289 But, if an Indian Act is silent on any 
question or there is ambiguity, it may be necessary to apply English 
principles. 290 

(’S3) ILR 7 Bora 341 (359) (FB). (English decisions only afford useful analogies.) 

1932 P C 207 (211) [AIR V 19] (PC). 

1924 P C 40 (41) [AIR V llj (PC). 

1933 All 366 (368) [AIR V 20] (DB). (Companies Act, 1913.) 

1923 Bom 321 (350) [AIR V 10] (FB). (English judgments are in no better position 
than the opinion of eminent jurists.) ' 

1924 Cal 864 (867) [AIR V 11] (DB). 

(1900) ILR 28 Cal 171 (175) (DB). 

1924 Lah 513 (522, 524) [AIR V 11] (FB). 

1927 Mad 988 (290) [AIR V 14] (DB). (American decisions.) 

1920 Mad 427 (432) [AIR V 7] (FB). (Following American decisions deprecated.) 
(’13) 19 Ind Cas 12 (16) : ILR 36 Mad 544 (FB). (English cases are no precedents 
but may be referred to as explanatory of Indian statutes which are usually based 
on those decisions.) 

1927 Rang 183 (186) [AIR V 14] (DB). (1918 P C 11 [AIR V 5] (PC) referred to.) 
1927 Sind 130 (131) [AIR V 14] (FB). 

[See (’95) ILR 18 Mad 88 (91). (English law referred to.) 

1937 Sind 129 (144) [AIR V 24] (FB). (Decisions on expressions used in an 
English Act are hardly a guide in the interpretation of similar words used in 
an Indian Act.)] 

289. 1947 P C 82 (84) (Pr 8) [AIR V 34 C 20] : I L R (1947) Bom 110 : 74 Ind 
App 89 : ILR (1947) Ear (PC) 113 : 48 Cri L Jour 791 (PC). 

1947 Bom 38 (40) [AIR V 34 C 10] : 48 Cri L Jour 168 (SB). (Unless there is a 
corresponding statute in England.) 

1941 Bom 339 (344) [AIR V 28]. 

1941 Pat 70 (83) [AIR V 28] (DB). 

1940 Cal 429 (431, 432) [AIR V 27]. 

1936 Cal 356 (367) [AIR V 23] (FB). 

1930 Cal 731 (734) [AIR V 17] (DB). (When the case is not one of legislative 
omission, the Court cannot take recourse to English authorities for determining 
the intention of the Legislature.) 

1930 Mad 441 (442) [AIR V 17] (DB). (When words clearly express intention of 
Legislature.) 

(’99) ILR 22 All 149 (159) : 27 Ind App 58 (PC). 

1931 All 183 (185) [AIR V 18] (FB). 

1932 P C 207 (211) [AIR V 19] (PC). 

1931 P C 79 (82) [AIR V 18] (PC). 

1932 Bom 291 (294) [AIR V 19] (DB). (At the most English case may assist by 
way of analogy.) 

1929 Lah 344 (354) [AIR V 16] (FB). 

1935 Mad 528 (532) [AIR V 22] (FB). (When terms of section are clear.) 

1938 Nag 540 (543) [AIR V 25]. 

*1932 Oudh 1 (4) [AIR V 19] (DB). (Questions regarding acknowledgment in Limi¬ 
tation Act.) 

1931 Bang 235 (243) [AIR V 18] (SB). 

[See 1933 P C 145 (147) [AIR V 20] (PC). (Application of decisions on Imperial 
Income-tax Code is misleading.)] 

[See also 1931 P C 165 (170) [AIR V 18] (PC). 

(’08) ILR 35 Cal 34 (48, 58, 59) (FB). (Per Moolcerjee, J —Such rules cannot be 
disregarded especially where the plain construction of the statute leads to mani¬ 
fest injustice.)] 

2*90. 1937 Rang 302 (307) [AIR V 24] (DB). 
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They may, however, be referred to with advantage as affording 
analogies in the following cases : ° 

(1) Where an Indian statute has been passed in the same terms 
iand on the same lines as those of an English statute and the latter 

has been authoritatively construed by English decisions. 2 ' 1 ' 1 But where 
the terms of a section in an Indian Act are taken from the English 
law, such section should be construed strictly in relation to the imme¬ 
diate context of the Indian Act, and the Court should decline to bo 
'.guided by evidence as to their meaning or judicial interpretations of 
them when they occur in another context or other statutes. 292 

(2) Where an English or American decision is based upon general 
| legal principles recognised by the laws of civilised countries 293 But it 

must be applied with reference to Indian conditions, 291 and where the 

291 . 1947 Bom 38 (40) [AIR V 34 C 10] : 48 Cri L Jour 168 (SB). - 

1941 Mad 535 (537) [AIR V 28] (SB). (Income-tax Act _ English decisions 
applicable.) 

1941 Pat 151 (152) [AIR V 28] (DB). 

Jqo? 570 ! 572)[AIR V 22 ^ FB )* ( y ame expressions as used in the Indian Acts.) 

1931 Lah 578 (581) [AIR V 18] (FB). ' 

(’03) 1LR 30 Cal 36 (76) (DB). 

(’01) 11 Mad L Jour 91 (108) (DB). 

(’75) 2 Ind App 109 (181) : 23 Suth W R 314 (PC). 

1933 All 789 (793) [AIR V 20] (FB). 

1930 Mad 609 (615) [AIR V 17] (DB). 

1933 Pat 461 (463) [AIR V 20] (DB). 

292 . 1922 Mad 263 (265) [AIR V 9] (DB). (Per Coutts.Trotter J ) 

1951 SC 454 (Pr*) [AIR V 38 C 59] : 1952 S C R 1 (SC). (English decisions 

under the I-inance Act are not always helpful in dealing with matters arising 

under Indian Income-tax Statutes — Analogies and inferences drawn from them 
are at times misleading.) 

293 . (’87) ILR 11 Bom 551 (561) : 14 Ind App 89 (PC). 

1942 All 302 (307) [AIR V 29] (DB). 

1941 Mad 129 (145) [AIR V 28] (DB). 

1942 Pat 104 (106) [AIR V 9] (DB). (Principles of justice, equity and good 

conscience for instance should be identical with corresponding relevant rules on 
the Common Law of England.) ' 

(’74) 22 Suth W R 279 (281) : 1 Ind App 364 (PC). 

(’83) ILR 7'Bom 341 (359) (FB). 

C t 41 W- A “ V 231 (DB> - (Dedeion ° f Court of l«w ns opposed 

(.o Jv-r L f !? U y Wh,ch 13 ‘noquitable should not be followed in India ) 

(’89) ILK 16 Cal 677 (682) : 16 Ind App 44 (PC). ' 

mm l0 /p (Pr 9 .1 [AI ? V 38 ° 22J = 1 L R < 1951 ) B °> n 318 : 62 Cri L Jour 
779 (DB). (Even though the decisions of the English Courts are not binding, 

they are of weight, especially when they deal with questions of general principle 

in regard to which the law could not possibly be different in England and Indto)] 

ISee also 1937 bind 129 (144) [AIR V 24] (FB). (Drafting inaccurate.)] 

294 . 1928 Mad 23 (23) [AIR V 15] (DB). 

1932 Mad 445 (452) [AIR V 19] (DB). 

1930 Lah 920 (926) [AIR V 17] (DB). 

1925 Oudh 337 (346) [AIR V 12] (DB). 

[ tor the'r uto'o t Encl l 12 ^ APP 23 <PC) - (There is no r00m in ^ia 

is generally ^he reverse.)]" “ faV ° Ur °‘ ‘ in the ^sumption 

ISee also 1932 Rang 27 (34, 49) [AIR V 19].] 
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law of this country is different from that of England or America, 

English or American decisions should be quoted with greatest care. 29 ®! 

It has been held that on a question of Common Law a decision of the 

House of Lords is to be preferred to an earlier decision of the Privv 
Council. 290 

(3) "Where the point is a novel one and there is no precedent in 
India dealing with it. 297 

(4) Where the Indian Act makes express reference to the Court in 
England and to the principles and rules on which such Court acts. 298 

See also the undermentioned cases. 299 


295 . 1942 Bom IS (19) [AIR V 29] (FB). 

1938 Rang 289 (289) [AIR V 25] (DB). 

1938 Sind 116 (121) [AIR V 25] (DB). 

1933 Mad 293 (296) [AIR V 20] (DB). 

12) 16 Ind Cas 60l (606) (DB) (Mad). (Great care to be taken in applying to 
India, English rules with regard to equitable rights.) 

[See 1942 All 344 (347) [AIR V 29] (DB). 

1935 Cal 316 (327) [AIR V 22] (DB). (Provisions of statutory enactments must 
always and necessarily be somewhat less elastic than those to be gathered from 
the Common Law which in effect is enshrined in judgments in decided cases. 
Courts have to administer and to apply as accurately as lies in their powers the 
precise words of the relevant statutory enactments.)] 

[See also 1951 All 736 (739) (Prs 22, 23) [AIR V 38 C 193] : ILR (1952) 1 All 825 
(FB). (It is dangerous to apply the decision of an English Court construing an 
English Act of Parliament not in pari materia with the Indian Statute and 
not even forming the foundation of those statutes, and allow it to prevail over 
Indian decisions interpreting very similar enactments : 1932 P C 207 [AIR 
V 19] (PC), Bel. on.)] 

296. 1947 Sind 154 (159) [AIR V 34 C 57] : ILR (1946)-Ear 416. 

[See also 1948 Sind 100 (Pr 4) [AIR V 35 C 30] : ILR (1947) Kar 253 (FB). (But 
strictly speaking, a decision of the House of Lords cannot be said to be “bind¬ 
ing” on any Indian Court, though there can be no question about the House of 
Lords being “the supreme tribunal to settle English Law,” and about all 
Courts, which are bound to follow the English Law, being bound by the deci¬ 
sions of the House of Lords.)J 
2 97. 1935 Cal 33 (34) [AIR V 22]. 

298 . 1931 P C 234 (239) [AIR V 18] (PC). 

(’94) ILR 19 Bom 293 (296). (English rules applied where no provision for pay¬ 
ment of wife’s costs is found in the Divorce Act.) 

(’02) ILR 29 Cal 619 (620). (Do.) 

’82) ILR 6 Bom 416 (419). (Absence of provisions in Divorce Act—English rules 
applied.) 

’79) ILR 4 Cal 260 (269, 281). (Do.) 

299 . 1943 P C 34 (38) [AIR Y 30] (PC). (Though the Indian Act is to be inter¬ 
preted according to the meaning of the words used in it, passages from English 
decisions laying down general principles can be referred to in interpreting the 
sections of the Indian Act when the meaning is not clear.) 

1936 Lah 337 (338) [AIR V 23] (DB). (It may be permissible to refer to the 
principles of English law, if there is any ambiguity in the language used by the 
statute, and to adopt the interpretation which is in conformity with those 
principles.) . * ■' 1 • • 





PART I 

THE UNION AND ITS TERRITORY 


(1) India, that is Bharat, shall he a Union Name and 

of States. territory of the 

Union. 

(2) The States and the territories thereof shall 
be the States and their territories specified in 
Parts A, B and C of the First Schedule. 

(3) The territory of India shall comprise — 

(a) the territories of the States ; 

(b) the territories specified in Part D of the 

First Schedule ; and 

(c) such other territories as may he acquired. 

Jammu and Kashmir 

For temporary provisions with respect to the State of Jammu 
and Kashmir, see Art. 370 (1). In exercise of the powlrs conferred by 
. that article, the President has made the Constitution (Application to 
Jammu and Kashmir) Order, 1950. Clause 3 of that Order is as follows: 

“3. In addition to the provisions of Art. 1 and Art. 370 of the 

Constitution, the only other provisions of the Constitution which 

shall apply in relation to the State of Jammu and Kashmir 

shall be those specified in the Second Schedule to this Order, and 

shall so apply subject to the exceptions and modifications specified 
in the said Schedule.” 


These exceptions and modifications are indicated under the 
respective articles. 

Cognate provisions 

Part A States -Andhra, Assam, Bihar, Bombay, Madhya Pradesh, Madras > 

Orissa, Punjab, Uttar Pradesh and West Bengal. ’ \ 

Part B States. — Hyderabad, Jammu and Kashmir, Madhya Bharat, Mysore,: 

Pepsu, Rajasthan, Saurashtra and Travancore-Cochin. ? 

Part C States. — Ajmer, Bhopal, Bilaspur, Coorg, Delhi, Himachal Pradesh, 

Kutch, Manipur, Tripura, Vindhya Pradesh. 

Part D. — The Andaman and Nicobar Islands. 

Cooch-Bihar was originally a Part C State. This has now merged into West 
Bengal and has ceased to be a separate State. See Constitution (Amend, 
inent of the First and Fourth Schedules) Order, 1950. 


Synopsis 


1. Scope of the article. 

2. “India, that is Bharat.” 

3. Union of States. 

4. Part A, Part B and Part C 

States. 


5. Jammu and Kashmir. 

6. The territory of India. 

7. “Such other territories as may 

be acquired”—Cl. (c). 
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NAME AND TERRITORY OF THE UNION 


Article 1 
Notes 1-3 


_ * 

1. Scope of the article -The Preamble to the Constitution 

declares the resolution of the people of India to constitute India into 
a Sovereign Democratic Republic. This article states what is to 
be the form of this Republic. The article also declares the name of 
the Republic and what shall be its territory. 

Articles 2, 3 and 4 provide for the admission of new States intol 
the Indian Lnion, for changing the areas and boundaries of existing® 
States and for the formation of new States. 

2. India, that is Bharat.” — There was a controversy as to 
what should be the name of the Union. This controversy was finally 
compromised on the basis that the English text should contain the 
words India, that is Bharat” and that in the Hindi and other 

Indian language texts, the name Bharat should come first and 
India afterwards. 

In this connection it may be noted that Pakistan propagandists 
opposed the use of the name “India” after partition. But the United* 
^Nations recognised that in spite of the separation of a part and its| 
^formation into another State, India would continue as the same 
country for international purposes. 


3. Union of States. — The word Union has been taken from 
the Preamble ^to the British North America Act, 1867. The word 
Union” has also been used in the Preamble to the Constitution of the 
^United States of America. It may be noted that the word ‘federation’ 
or confederation’ has not been used, in this Constitution. 

The expression “Union of States” Indicates that the Constitution 
is n federation. But it is not a federation based on an agreement 
among the units and the component units cannot secede from it. As 
jthe Preamble to the Constitution makes- it clear, the Constitution.is 
jja creation of the people of India and not of the States, the States, 
themselves, being the creation of the people of India. In this connec¬ 
tion the position of the States under the Constitution Of the United 
States of America may be referred to. Under that Constitution, the 
States have an independent existence. In the County of Lane v. The 
State of Oregon} the Supreme Court of America observed : 

“The people of the United States constitute one nation, under 
one Government, and this Government, within the scope of the 
powers with which it is invested, is supreme. On the other hand, 
the people of each State compose a State, having its own Govern- 
•ment, and endowed with all the functions essential to separate and 
independent existence. The States disunited might continue to exist. 

«Without the States in union there could be no such political body 
■as the United States.” v 

It may- be noted in this connection that originally India had a 

| unitary Constitution under which the Provincial Governments were 
___ 

Article 1 — Note 3 

1. (1868) 7 Wall 71 (76) : 19 Law Ed 101 (104). 

ISee also (1798) 1 Law Ed 648 (649) : 3 Dali 386, Colder v. Bull] 
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practically the agents of the Central Government. Under the Govern¬ 
ment of India Act, 1935, a federal system was established. But though 
the part relating to Provincial autonomy was given effect to, the 
Federation did not come into existence. In spite of the grant of Pro¬ 
vincial autonomy the Provinces under the Government of India Act, 

y 1935, were not sovereign States and they had no voice in the formation 
i of the Union under this Constitution. 

Thus, the Union of India under the Constitution is not based on 

4 WSSSWl* among the States which are the component parts of the 
Union. 


The other features of this Union may be summarised as follows : 

Unlike under the federal system contemplated by the Government 
of India Act, 1935, there is a uniform political system for the whole 
country. There is no distinction in essential principles between the 

j political system applicable to what were formerly British Indian 
Provinces and Indian States. < 

As already noticed, the Constitution has been framed by the 

people of India for the people of India. The component Units, namely, 

the States (or what were previously the Provinces and the Indian 

States) had, as such, no voice in the framing of the Constitution. In 

fact, the Constitution contains provisions both as to the Union as well 
as the component States. 


Consistently with the above features of the Constitution, it may 
be noted that the Constitution recognises only one form of citizenship 
foi the whole country and not a double citizenship, one for the States 
and the other for the Union, &s under the American Constitution. 

The national character of the Constitution is also emphasised by 
the fact that the Executive of the Union is empowered to give such 
directions to a State as may appear to it to be necessary for that 
purpose. (Art. 257). Similarly, under Art. 258 there is provision for 
delegation to the State of the executive power of the Union. The 
residuary legislative power is vested in the Union (Art. 248) as under 
the Canadian Constitution and unlike under the Constitution of the 
United States. There are similar provisions spread all over the Con¬ 
stitution There is provision even for supersession of the State authoJ 

11 i Q b In 0 if! nttal power in certain cases. (See for example Arts. 356 a 
and dbo ). Reference may also be made to Arts. 2 and 3 which empower 

the Union Parliament to admit or establish new States and also to 

make changes with regard to the area, boundaries, etc. of the existing 

* XL O may als ° be noted that there is no equality of representation 
of the States in the Council of States. 

At the same time, the component States are not mere adminis¬ 
trative units acting as agents to the Central Government. In this 
connection, the observations of Lord Watson in Maritim Bank of 


Article 1 
Note 3 



2 ;J!»l 4) , AP P ° aS 237 (253) : 83 Tj Jpg 154 (PC), A. a. for the Common, 
wealth of Australia v. Colonial Sugar Refining Co. Ltd. 

(1798) 1 Law Ed. 648 (649) : 3 Dali 886, Colder v. Bull . 
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* Canada v. New Brunswick 3 in regard to the position of the Provinces 
under the British North America Act, 1867, may be quoted: 


‘The object of the Act was neither to weld the provinces into 
-one, nor to subordinate provincial Governments to a Central autho- 
frity, but to create a federal Government in which they should all be 

r 

^represented, entrusted with the exclusive administration of affairs 
iin which they had a common interest, each province retaining its 
* independence and autonomy.” 


These observations may be taken as fairly descriptive of the 

position of States under the Indian Constitution also. 

« 

Thus, the Constitution combines the features of a federation as 
tavell as a unitary system. In fact, the desire of the makers of the Con-* 
stitution to establish a strong Central authority is evident throughout? 
In times of emergency, the federal Government can be made into a 
■ unitary one. , 


“State,” “Union,” “Federation,” —Meaning 

The word “State” is used in different senses, for example :—(i) 
the people or community of individuals, united more or less closely in 
political relations, inhabiting the same country ; (ii) the country or 
territorial region inhabited by such a community ; (iii) the Government 
under which the people live ; (iv) the combined idea of people, 
territory and Government. 4 The meaning of “State” and “Union of 
States” was given in the following words by Chief Justice Chase of the 
Supreme Court of America in Texas v. White: 5 

“A State, in the ordinary sense.of the Constitution, is a political 
community of free citizens, occupying a territory of defined bounda¬ 
ries, and organized under a Government sanctioned and limited by 
a written constitution, and established by the consent of the 
governed. It is the union of such States, under a common constitu¬ 
tion, which forms the distinct and greater political unit, which that 
.Constitution designates as the United States, and makes of the 
people and States which compose it one people and one country.” 

In Salmond’s Jurisprudence , 6 “States” are classified as follows: 

“States are of two kinds, being either urdiary or composite. 
A unitary or simple State is one which is not made up of territorial 
divisions which are States themselves. A composite State, on the 
other hand, is one which is itself an aggregate or group of consti- 
f tuent States; that is to say, of territorial groups performing sepa¬ 
rately all the functions of a State, as defined, subject to their ties to 
a larger group; so that if that tie were severed these organisations 
could perform all the functions independently, as is the position of 
the separate States of the American Union. 


3. (1892) 1892 App Cas 437 (441, 442) : 61 L J P 0 75 (PC). 

4. (1869) 19 Law Ed 227 (236) : 7 Wall 700, Texas v. White. 

5. (1869) 19 Law Ed. 227 (236) : 7 Wall 700. 

6. Salmond’s Jurisprudence, 9th Edition, 1937, p. 191. 
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Such composite States can be classed as imperial, federal or 
confederate according to whether in legal theory there exists a 
Central Government from which the authority of all the others is 
derived, as was the case of the British Empire before the Statute of 
Westminster III at least, and of the Mogul Empire in India to a 
large extent earlier, or in legal theory the separate parts have com¬ 
plete independence within their own sphere, not derived from central 
authority, but as regards all outside powers are completely parts of 
the larger whole, and have no power of separating from it, as is the 
case of the United States, or the separate parts, although perma¬ 
nently united, have not only complete and underived independence 
internally, hut also independent existence as regards the outside 
world, and theoretically and practically authority to terminate the 
union, as was the case of the States composing the old Holy Roman 
Empire of the German nation—parts of which were recognised as 
having authority even to make war on the others, although theore¬ 
tically deriving their authority from a common source.” 

As regards the meaning of the word ‘‘federal” the following 

observations of Lord Haldane in Attorney-General for Commonwealth 

of Australia v. Colonial Sugar Refining Co. Ltd. 7 8 may be 
quoted : 

In a loose sense, the word “federal” may be used ... to des¬ 
cribe any arrangement under which self-contained .States agree to 
delegate their powers to a common Government with a view to 
entirely new Constitutions even of the States themselves. But the 
natural and literal interpretation of the word confines its appli¬ 
cation to cases in which these States, while agreeing on a measure 

/of delegation, yet in the main continue to preserve their original 
Constitutions.” ° 

It was held by Lord Haldane in the above case that the Consti¬ 
tution established under the British North America Act, 18G7, was not 
a “federation” in the strict sense of the term. The reason was that 
although the Constitution was based on a treaty of Union amon^ the 
then Provinces, yet the Act established a new Dominion and Provincial 
Governments with defined powers and duties both derived from the 
Act which was their legal source. , 

As already stated, the Indian Constitution is not based upon any 

agreement or compact between the component units and further it \ 

prescribes a form of Government not only for the Union but also for ‘ 

the component States. Hence, according to Lord Haldane’s test the 1 

Indian Constitution cannot be said to be a “federation” in th e strict' 

sense of the term, like the Constitution of the United States of America 

or the Constitution of Australia under the Commonwealth of Australia^ 
Act, 1900.® 


7. (1914) 1914 App Cas 237 (253) : 83 L J P C 154 (PC). 

8. (1914) 1914 App Cas 237 (254) : 83 L J P C 154 (PC), A. G 
wealth of Australia v. Colonial Sugar Befining Co. Ltd. 


for the Common- 
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4. Part A, Part B and Part C States —The respective States 
comprised in each class are given above in the foot notes to the article, 
under the title Cognate Provisions. 

The States comprised in the Indian Union and the territories of 
the respective States are specified in Sen. I of the Constitution. The 
States are divided into three categories and classified as falling under 
Parts A, B and C of the above Schedule. 

% 

The Constitution makes separate provision about the governance of 
each class of these States. Part VI (Arts. 152 to 237) deals with Part A 
States; Part VII (Art. 238) deals with Part B States, and Part VIII 
(Arts. 239 to 242) deals with Part C States. 

It will be seen that Part A States comprise units which formerly 
constituted British Indian Provinces, Part B States comprise units which 
formerly were Indian States governecl by Indian Princes and Chiefs 
and Part C States comprise units some of which constituted British 
Indian territory formerly and some w^ere included in States governed 
by Indian Princes and Chiefs. 

In the integration into the Indian Union of the territories com¬ 
prised in what were formerly “Princely” States, three main patterns 
are discernible— 

* 

(i) In some cases,.the former States were completely merged in 

the adjoining Provinces, e. g. Baroda and Kolhapur which 
were merged in the Bombay Presidency, and Pudukotah 
which was merged in the Madras Presidency. 

(ii) The States which corresponded to what are now Part B 

States were not “merged” into the adjoining Provinces but 
continued as distinct units with their previous rulers as 
“Rajpramukhs”. Some of these States were formed into 
“Unions” of which some were placed in Part B, e. g., 
Madhya Bharat comprising of the former Indore and 
Gwalior States, Pepsu, Rajasthan, etc. and some were 

placed in Part C, e. g., Kutch, Himachal Pradesh. v 

• ** 

(iii) Some Princely States kept their original identity but were 

included in Part C States and not Part B States which 
means that their former rulers ceased to be the heads of 
the States unlike in the Part B States, and their Govern¬ 
ment was assumed by the Union. 


5. Jammu and Kashmir_The State of Jammu and Kashmir 

is one of the States specified in Part B of the First Schedule. Hence,g 
; the State of Jammu and Kashmir and its territory form part of thef 
Indian Union according to this article. But this State is placed on a 
special footing, and there is a special article dealing with it, namely, 
Art. 370. For further information about Jammu and Kashmir and its 
place in the Constitution, see Art. 370 and notes thereunder. See also 
the foot-notes to the text of Art. 1. 
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6. The territory of India. — The importance of State terri- 
torry lies in the fact that it is the space within which a State exercises 

its supreme authority. 1 

Though India is a Union of States , yet, the territory of India is 

not limited to the territories of the States, but includes the Andaman 

and Nicobar Islands which are not included in the territory of any 

State”, (cl. (3) (b)) and also any other territory that may be acquired. 

The territories of the several States comprised in the Indian 
Union are specified in Sch. I. 

Clause (3), sub-cls. (b) and (c), show that the territory of the 
Indian Union is not confined to the geographical limits of India. 

. The following points about what will be included in the territory 
of a country may be noted : 


Harbours, estuaries and bays landlocked belong to the territory of 
the nation which possesses the shores round them. 2 , 

Where the configuration and dimensions of a bay are such as to 

show that the nation occupying the adjoining coast occupies the bay, 
it is part of the territory. 3 

It was held by six of the' Judges in B. v. Reyn 4 that the sea 
within three miles of the coast of England 'is part of the territory of 
England and that Englisji criminal law extends over those limits. But 
the majority (seven) held that English criminal Court had no jurisdic¬ 
tion to try offences by foreigners on board foreign ships, whether 
within or without the limits of three miles from the shore of England 

7. “Such other territories as may be acquired”_Cl. (c) 

—Clause (e) shows that the Constitution recognises the legality of 
acquiring new territories for the Union. International Law recognises 
various modes of acquiring new territory, e g., conquest, occupation, 
cession, etc. See also Hulsbury’s Laws of England. 1 The Constitu¬ 
tion does not specify any particular methods of acquiring new territory 
as being legal or constitutional. Thus, acquisition by “conquest” is 
not expressly excluded as an unconstitutional method. 

Th e new area may be acquired by cession, accretion, conquest or 
subjugation. 2 

“Cession” is one of the inodes in which territories may be 
acqufted. The term “cession” is wide enough to include a voluntary 

Article 1 — Note 6 

1. 1953 Cal 530 (533) [AIR V 40 C 20l] (SB), It. E. Attaullah v. J . Attaullah 

2 o t,0nal ’ ftW ' V0l> 1: PeaCD VIth Editi0 “. P“g« 408 quoted.) ' 

vany y An^ 2“ 394 <4 i 9) , : 40 L J P C 71, Direct United States Cable Com. 
pany v. Anglo American Telegraph Company . 

3 ; a ( n^ > L A J n V ? aS 394 U49) , = 4G L J p c 71, Direct United States Cable Com. 
pany v. Anglo-American Telegraph Company. 

4. (1876) 2 Ex Div, 63 (86, 149, 151, 238 and 239) : 46 L J M C 17. 

Article 1 _ Note 7 

1. Halebury’s Laws of England, (2nd Edition), Vol. XI, page 10 

= ILB < 1953 > V^nam 
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Article 1 cession by the general consent of the inhabitants of the territory. It is 
Note 7 not necessary that the cession must be by the ruling power? ^ 

Thus, in Edgar Sammut v. Strickland 4 [a case from Malta) 
their Lordships of the Privy Council observed as follows : 

“The contention of the respondent on this part of the case is 
founded on the proposition that the prerogative of the Crown to legis- 
late by Orders-in-Council and Letters Patent for the Government of 
a possession (using the word in the widest sense) is restricted to 
cases where the possession was acquired either by conquest or by 
cession, but the word ‘cession’ is employed by the respondent in this 
connection in a limited sense so as to exclude a voluntary cession 
by the general consent of the people. This involves the division of 
ceded territories into two classes, those acquired by an act of cession 
from some sovereign power and those ceded by the general consent 
or desire of the inhabitants. Their Lordships must observe that 
there seems to be no authority in any case or recognised text-book 
on constitutional law for this distinction. The leading writers have 
always divided the possessions of the Crown outside the United 
Kingdom into those acquired by conquest, by cession and by 
settlement.” 

The cession of a territory becomes effective only on actual trails 
fer of sovereignty and not merely on an agreement to transfer. 5 

Exercise of dominion over a territory by the Government of a 
country for a long period acquiesced in by other nations, so as to | 
show exclusive occupation by the former, is a circumstance of very 
great importance before the tribunal of any country to show that the 
territory belongs to the country exercising such dominion. 0 In a 
| British Court, declaration by a British Act that a certain territory is # 

' British territory is conclusive.' 

Under S. 57. sub-s. (10), Evidence Act, the Court can take 
judicial notice of the fact whether a place is part of Indian territory 
or not. A declaration by the political department of the Government ^ 
of India was treated as final in the undermentioned case. 8 When |- 
possession is taken over by Government Notification of a certain place 
from a foreign power, the Government can make provision for its 
administration also and can extend the operation of the laws in force 
in the Dominon to the new area also. • 

4 3. 1939 P C 89 (43) [AIR V 26] (PC), Edgar Sammut v. Strickland. 

4. 1939 P C 39 (43) [AIR V 26] (PC). 

5. 1952 All 6 (Pr 40) [AIRY 39 C 2] (F B), Pratap Vikram Shah v. Upendra 
Bahadur Shah. 

6. (1877) 2 App Cas 394 (420) : 46 LJPC71, Direct United States Cable Com¬ 
pany v. Anglo American Telegraph Company. 

7. (1877) 2 App Cas 394 (420) : 46 L J P C 71, Direct United States Cable Com¬ 
pany v. Anglo American Telegraph Company. 

8. 1953 Mad 647 (648) [AIR V 40 C 251] : ILR (1953) Mad 763, Masulipatnam 
Municipality v. Mahalakshmamma. ((’35) 1935 Mad Cr Cas 424 (A), Ref.) 

9. 1953 Mad 647 (650) [AIR V 40 C 251] : I L R (1953) Mad 763, Masulipatnam 
Municipality v. Mahalakshmamma. 
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#Article 2 provides for the admission of new States into tbe 
Union. Under this article, territory acquired by India can be formed 
into new States as component parts of the Indian Union. 

There are many areas within the geographical limits of India 
which are under foreign rule. These may be acquired and formed 
into new States or incorporated with existing States. 

Under the Constitution of the United States, a distinction has 

been made by the Supreme Court of America between a territory 

being incorporated in the Union or becoming a part of the United 

States and such territory merely belonging to the United States. 10 

Thus, the Island of Porto Rico became by Treaty of Cession territory 

appurtenant to the United States but not part of the United States. 11 

An alien people may not be incorporated in the United States byv 

mere cession of territory without the express or implied approval ofl 

f the Congress. 12 So also, mere conquest of territory by force of arms 

does not by itself make it part of the United States unless and until 

the legislative authority makes it so. Till then the territory is only 
under military occupation. 1 ?. 


2 . Parliament may by law admit into the 
Union, or establish, new States on such terms and 
conditions as it thinks fit. 


Cognate provisions 

Laws made under this article must provide for the amendment of the 

I irst and the Fourth Schedules and supplemental, incidental and consequential 
matters — bee Art. 4. 1 

Synopsis 

i 

1. Scope of the article. 

2 : “Parliament.” — See ART. 4, NOTE 2. 

3. “Admit into the Union, or establish.” 

4. Procedure for admission of new State. 

5. Position of newly admitted State. 


be a 

A, ]J 


1. Scope of the article. _ Under Art. 1, India shall 

Union of States and the States shall be those specified in Parts n 

and C of Sen. I. This article read with Art. 4 provides for the inc’lu- 

sion into the Union of new States, i. e., States that are at present not 

specified in Parts A, B and C of Sen. I. In this way the article 
operates m modification of Art. 1. 

It may, however, be noted that where a new State is established 
or admitted into the Union, Art. 4 provides for the suitable amend 
m ont of the I irst and Foiftth Schedules. Thi^means that at t he time 

(1922) 66 Law Ed G27 (631) : 258 U S 298, Balzac v. Porto Rico 
(1903) 195 U S 138 (143) : 49 Law Ed 128 (130), Dorr v. United State /MQ 991 

*• « Law Ed 627 (631), BalL ..Porto Rico Pol) ' ^ 

ot , , 7 Ed 1088 ftl06) : 182 U S 244 ( 287 >- Downes v. Bidwell. 

11. (1901) 182 U S 244 (287) : 45 Law Ed 1088 (1106), Downes v Bidwell 

13 Si!? 8 ™ <318) = 45 LaW Ed 1088 (1U6 >' v. Bidwell. 

13. (1850) 13 Law Ed 276 (280, 281) : 9 Howard 603, Fleming v. Page. 
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Article 2 
Notes 1-5 


of admission the new State will be entered in the First Schedule, so 
that the word “specified” in Art. 1 (2) really means “specified or to 
he specified.” 


2. “Parliament.” — See NOTE 2 on ART. 4. 

3. “Admit into the Union, or establish.” — The word 

“admit” refers to the admission of a territory which is already consti¬ 
tuted into a State while the term “establish” refers to the creation of 
a new State. The creation of a new State need not necessarily refer 
to unoccupied territory or territory occupied by an unorganized people. 
Thus, cl. (a) of Art. 3 provides various ways in which a new State 
may he formed out of existing States themselves. But inasmuch -as 
the formation of new States out of the existing States has been sepa¬ 
rately provided for in Art. 3 (a), the establishment of a new State 
mentioned in this article would seem to refer to the establishment of 
such State in the territory specified in Part D of Sch. I or a newly 
acquired territory (see Art. 1 (3) (b) and (c)) and not to the formation 
of a new State out of existing States under Art. 3 (a). 


4. Procedure for admission of new State. — A new State 
can be admitted or established only by the Union Parliament and that 
by law. Such law must comply with the requirements of Art. 4. But 
the restrictions as to President’s recommendations, etc., in the Proviso 
to Art. 3 do not apply to such a law. 

Though the creation or admission of a new State by law under 
this article, read with Art. 4, effects an alteration in the Constitution, 
it does not amount to amendment of the Constitution for purposes of 
Art. 368 and the special procedure under that article need not be 
followed. (See Art. 4 (2).) 


5. Position of newly admitted State. — The constitutional 
position of a newly admitted State will depend entirely on the terms 
and conditions imposed by Parliament. As seen in the notes on 
Art. 1, there is no right of equality among the constituent States of 
the Indian Union. ^ 

Position under the American Constitution 

Under the American Constitution (Art. IY, S. 3), upon the admis¬ 
sion of a State it stands upon an equal footing with the original 
? States in all respects whatsoever. 1 The power of Congress under 
Art. IY, S. 3 to admit new States into the Union extends only to their 
admission on an equal footing with their sister States. 2 Even if a 
condition is included in^the Act for the adn^ssion of a new State into 
the Union, the condition will become invalid after admission if it 
infringes the equality of the State with the other States. 3 The expres¬ 
sion “this Union” in Art. IY, S. 3 of the American Constitution, refers 


Article 2 — Note 5 

1. (1900) 44 Law Ed 382 (384) : 176 U S 83, Bollin v. Nebraska. 

2. (1911) 55 Law Ed 853 (858) : 221 U S 559, Coyle v. Smith. 

3. (1911) 55 Law Ed 853 (S58) : 221 U S 559, Coyle v. Smith. 
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to a Vmonj^States equal in power, etc., and the Congress cannot 
make it a JInion- of unequal States by imposing conditions while 
admitting new States. 4 On admission of a new State all constitutional 
laws are binding on the people in the new States and the old ones, 
whether they consent to be bound by them or not. 6 


3 . Parliament may by law— 

(a) form a new State by separation of terri¬ 
tory from any State or by uniting two or 
more States or parts of States or by unit- 

•f 



(l) increase the area of any State; 

(c) diminish the area of any State; 

. (cl) alter the boundaries of any State; 

(e) alter the name of any State: 

Provided that no Bill for the purpose shall be 
introduced in either House of Parliament except on 
the recommendation of the President and unless, 
where the proposal contained in the Bill affects the 
boundaries of any State or States specified in Part A 
or Part B of the First Schedule or the name or names 
of any such State or States, the views of the Legis¬ 
lature of the State or, as the case may be, of each of 
the States both with respect to the proposal to intro¬ 
duce the Bill and with respect to the provisions 
thereof have been ascertained by the President.**' 

Government of India Act, 1935. 

“290. (l) Subject to the provisions of this section, His Majesty 
may by Order in Council_ 

(a) create a new Province; 

(b) increase the area of any Province; 

4. (1911) 55 Law Ed 853 (858) : 221 U S 559, Coyle v. Smith. (The power under 
Art. IV, S. 3, U. S. Constitution, is to admit “new States into this Union.” 

This Union was and is a Union of States, equal in power, dignity, and autho¬ 
rity, each competent to exert that residuum of sovereignty not delegated to the 
United States by the Constitution itself. To maintain otherwise would be to 
say that the Union, through the power of Congress to admit new States, might 
come to be a Union of States unequal in power, as including States whose 
powers were restricted only by the Constitution, with others whose powers had 

been further restricted by an Act of Congress accepted as a condition of 
admission.) 

5. (1845) 11 Law Ed 565 (571) : 3 How 212, Pollard v. Hagan. 

l.lnd.Con. 7. 
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(c) diminish the area of any Province; 

(cl) alter the boundaries of any Province; 

Provided that, before the draft of any such Order is laid before 
Parliament, the Secretary of State shall take such steps as His 
Majesty may direct for ascertaining the views of the Federal Govern¬ 
ment and the Chambers of the Federal Legislature and the views of 
the Government and the Chamber or Chambers of the Legislature 
of any Province which will be affected by the Order, both with 
respect to the proposal to make the Order and with respect to the 
provisions to be inserted therein.” 

[Note. — After the Independence Act of 1947 and under the 
section as adapted by the India Provisional Constitution Order, 1947, 
the above power was vested in the Governor-General} Now under this 
Constitution the corresponding power is vested in the Parliament.] , 

Synopsis 

1. Scope of the article. 

2. “Parliament” — See ART. 4, NOTE 2. 

3. Analogous law. 

1. Scope of the article. —Article 2 provides for the formation 
or admission of new States from territory specified in Part D of Sch. I 
and newly acquired territory . This article provides for the formation 
of new States by re-distribution of the areas of existing States. The 
article also provides for altering the area, boundaries or name of any 
State included in the Indian Union. 

The authority under the article is conferred on the Parliament 
and Parliament has to act by enacting a law. But under the proviso 
the legislation cannot be initiated except on the recommendation of 
the President. Further, -where the boundaries or name of any State 
are to be altered, the views of the Legislature of such State are to be 
first ascertained. But the consent of the States concerned or their 
Legislatures is not necessary. 

The requirements of the proviso only apply to the action under 
this article and not to the action taken under Art. 2. 

Any law under this article must also comply with the require¬ 
ments of Art. 4 and provide for the matters therein specified. 

Clause (a) describes the different ways in which a new State may 
be formed by re-distribution of the areas of the existing States. One 
of these methods is “by uniting any territory to a part of any State”. 1 
This means that a new State may be formed by adding a.piece of 
newly acquired territory to a portion of a pre-existing State. The new 
territory need not by itself be formed into a separate State. 

1. In exercise of this power, the Governor-General issued Madras (Enlargement 
of Area and Alteration of Boundaries) Order, 1948, by which French loges 
of Calicut and Masulipatara were included in the Dominion of India and 
treated as part of the Madras Presidency and as parts of Calicut and 
Masulipatam respectively. It was held in A.I.K. 1958 Mad. 647 (650) that 
the French 'loge of Masulipatam became thereby included in the Munici¬ 
pality of Masulipatam without any fresh notification under the Madras 
District Municipalities Act. 
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The Andhra State Act, (30 of 1953) is an instance of an Act for 
forming a new State out of an existing State. The Act has the following 
sub-title: “An Act to provide for the formation of the State of Andhra, 
the increasing of the area of the State of Mysore and the diminishing 
the area of the State of Madras and for matters connected therewith”. 
As an example of alteration of boundaries of a State under cl. (d), see 
the Assam (Alteration of Boundaries) Act, 1951 (47 of 1951). 

2. “Parliament”. — See ART. 4, NOTE 2. 

3. Analogous law. —There was a corresponding provision in 
the Government of India Act, 1935, namely, S. 290 (1), relating to the 
creation of new Provinces or alteration of the area or boundary of an 
existing Province. The provision has been reproduced above after the 
text of Art. 3. Section 290 (2) of the above Act corresponded to Art. 4 
of the Constitution. This provision is given under Art. 4. (Seo Art. 4, 
Note 4.) 

U. S. Constitution 

Under the Constitution of the United States, Art. IV, S. 3, the 
Congress has power to admit new States to the Union. 


4 . (1) Any law referred to in Article 2 or 
Article 3 shall contain such provisions for the 
amendment of the First Schedule and the Fourth 
Schedule as may be necessary to give effect to the 
provisions of the law and may also contain such 
supplemental, incidental and consequential provi¬ 
sions (including provisions as to representation in 
Parliament and in the Legislature or Legislatures 
of the State or States affected by such law) as 
Parliament may deem necessary. 


(2) No such law as aforesaid shall be deemed to 
be an amendment of this Constitution for the pur¬ 
poses of Article 3681 


Cognate provision 

Article 3G8 deals with procedure for amendment of this Constitution. 

Synopsis 


1. Scope of the article. 

2. “Parliament.” 


3. Clause (2) — Amendment of the 

Constitution. 

4. Analogous law. 


1. Scope of the article -Article 2 provides for the admis¬ 

sion and creation of new States out of new territory not previously 
included in any State. Article 3 provides for the formation of new 
States by re-distribution of the area of existing States and for th 
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Article 4 
Notes 1-3 


alteration of the areas, boundaries or names of States. It is provided 
in the above articles that these changes should be carried out by lafa 
enacted by Parliament. 

This article provides that such law must provide for all incidental 
and consequential amendments including amendments of the First and 
Fourth Schedules. The First Schedule specifies the States which are the 
members of the Union and also their respective territories. The Fourth 
Schedule specifies the number of seats to which each State shall be 
entitled in the Council of States. It is obvious that when action is 
taken under Art. 2 or Art. 3 above, alterations would be necessary in 
the First and Fourth Schedules also for effectuating the measures. 

It is expressly provided in cl. (2) that the changes effected by 
Parliament by law in the above manner or other consequential 
changes similarly effected will not amount to amendment of the Con- 
stitution for purposes of Art. 368. Hence such changes may be carried 
out by a simple majority, subject to the requirements laid down by the 
proviso to Art. 3 being complied with in cases covered by Art. 3. 

2. Parliament.” — Articles 2 and 3 show that the “laws’* 
therein referred to are to be made by “Parliament.” “Parliament” 
means the two Houses of Parliament and the President. 1 (See Art. 79.) 

It may be noted that under Art. 368, the word “Parliament” is 

not used and tha it is provided that an amendment of the Constitution 

may be initiated only by the introduction of a Bill in “either House of 

Parliament.” This, however, does not mean that the agency to make 

the amendment under Art. 368 is different from that under Arts. 2 

to 4 and that it is not “Parliament.” 2 

% 

3. Clause (2)— Amendment of the Constitution. — See also 
ote 1. 

The Constitution provides for three classes of amendments of its 
provisions. First , those that can be effected by a bare majority such as 
that required for the passing of any ordinary law. The amendments 
contemplated in Arts. 4, 169 and 240 fall within this class, and they 
are specifically excluded from the purview of Art. 368. Secondly , those 
that can be effected by a special majority as laid down in Art. 368. 
All constitutional amendments other than those in the first category 
come within this category and must be effected by a majority of the 
total membership of each House as well as by a majority of not less 
than two-thirds of the members of that House present and voting; 
thirdly , those that require, in addition to the special majority above 
mentioned, ratification by resolutions passed by not less than one half 
of the States specified in Parts A and B of Sch. I. This class comprises 


Article 4 — Note 2 

1. 1951 S C 458 (Prs 6, 7) [A I R V 38 C 60] : I L R 30 Pat 1176 : 1952 S C R 89 
(S C), Sharikari Prasad v. Union of India. 

2. 1951 S C 458 (Prs 6, 7) [A I R V 38 C 60] : I L R 30 Pat 1176 : 1952 S 0 R 89 
(S C), Sharikari Prasad v. Union of India. 
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amendments which seek to make any change in the provisions referred Article 4 
to in the proviso to Art. 368. 1 Notes 3-4 

4. Analogous law. — Section 290 (1) of the Government of 

India Act, 1935, corresponds to Art. 3 and has been given under that 

article. Section 290 (2) of the above Act corresponding to this article 
is given below : 

290 (2) —An Order made under this section may contain such 
provisions for varying the representation in the Federal Legislature 
of any Governor’s Province, the boundaries of which are altered by 
the Order and fcr varying the composition of the Legislature of any 
such Province, such provisions with respect to apportionments and 
adjustments of and in respect of assets and liabilities, and such other 
supplemental, incidental and consequential provisions as His Majesty 
may deem necessary or proper : 

Provided that no such Order shall vary the total membership of 
either Chamber of the Federal Legislature.” 

Article 4 — Note 3 

1. 1951 S C 458 (Prs 6, 7) [AIRV3SC GO]: ILR30 Pat 117G : 1952 SCR89 
(S C), Shankari Prasad v. Union of India. 
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the commence¬ 
ment of the Con¬ 
stitution. 


PART II 

CITIZENSHIP 

5 . At the commencement 'of this Constitution, 

every person who has his domicile in the territory 
of India and — 

(a) who was born in the territory of India; 
or 


(b) either of whose parents was born in the 

territory of India ; or 

(c) who has been ordinarily resident in the 
territory of India for not less than five 
years immediately preceding such com¬ 
mencement, 

shall be a citizen of India. 


COGNATE PROVISIONS 

Article 5 came into force on 2G-11-1949—See Art. 394. 

“Commencement of this Constitution” — Meaning of — See Art. 394. The 
expression is used to refer to the 26th of January 1950. 

Rights of citizenship of certain persons who have migrated to India from 
Pakistan—See Art. 6. 


Rights of citizenship of certain migrants to Pakistan notwithstanding any¬ 
thing in Art. 5—See Art. 7. 

Persons of Indian origin residing outside India—Rights of citizenship of. 
notwithstanding anything in Art. 5_See Art. S. 

Person voluntarily acquiring citizenship of a foreign State not to be a 
citizen of India—See Art. 9. 


Citizenship, naturalisation and aliens—Laws with respect to—See Sch. VII 
List 1, Entry 17. 

Synopsis 


1. Scope and applicability of the 

article. 

2. “At the commencement of this 

Constitution.” 

3. “Person” whether includes a 

corporation. 

4. Domicile. 

5. “In the territory of India.” 


6. “Ordinarily resident.” — Clause 

(c). 

7. Intending evacuee. 

7a. Onus of proof. 

8. Commonwealth citizenship. 

9. Applicability to Jammu and 

Kashmir. 


1. Scope and applicability of the article. —It is the inherent 
right of every independent nation to determine for itself and accord¬ 
ing to its own Constitution and laws what classes of persons shall be 
entitled to citizenship. 1 2 3 4 5 Since municipal law determines how citizen- 


Article 5 — Note 1 

1. 1953 Cal 530 (533) [AIR V 40 C 201] (SB), R. E. Attaullah v. J. Attaallah. 
1952 Mad 734 (735) (Prs 5, 6) [AIR V 39] (DB), L. C. Menzes v. State of Madras. 
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ship may be acquired it is possible for a person to have a dual * 
i nationality . 2 

Articles 5 to 11 deal with the question of citizenship of the 
Indian Union. 


The Constitution recognizes only one type of citizenship, viz., 

I ndi go as a whole and not a double citizenship, one of 
„ itry andtEe^offiSTof a"particular State. This is in con¬ 

trast with the principle under* the Constitution of the United States of 



America where the same person may be at the same time a citizen of 
the United States and a citizen of a State, but his rights of citizen¬ 
ship under one of these Governments -will be different from those ho 
has under the other . 3 (See Art. 1, Note 3.) 


“Citizens are the members of the political community to which 
they belong. They are the people who compose the community and 
who, in their associated capacity, have established or submitted them¬ 
selves to the dominion of a Government for the promotion of their 
general welfare and the protection of their individual as well as their 
collective rights .” 1 “The ‘nationals’ of a State are all those persons, 
natural or artificial, which it has the right to protect abroad, with 
respect to whose conduct abroad, it has a right to legislate and 
whom it is under a duty to receive back into its territory if a foreign 
State desires to deport them .” 5 


The question of citizenship is important because citizenship carries 
with it various rights and obligations which do not belong to a mere 
resident of the country. 


The citizen owes allegiance to the State and the State owes a duty 
of protection of the r ights of its citizens. The duty of a Government to 
afford protection is, however, limited always by the power conferred 
upon it for that purpose . 6 For instance, in Art. 14, equality before the 
Jaw and the equal protection of the laws are guaranteed to all versons] 
But under Art. 15 the right of not being discriminated agamsTon 
4 grounds of religion, race, caste, sex or place of birth is conferred 
I only on citize ns. Similarly, under Art. 16 the right of equality of 
opportunity relating to employment under the State, is confined to 

(1938) 83 Law Ed 1320 (1323) : 307 U &J325, Perkins v. Ely. 

(1898) 42 Law Ed S90 (S97) : 109 U S G49, United States v. Wong Kim Ark. 

2. (1938) 83 Law Ed 1320 (1320) : 307 U S 325, Perkins v. Elg. 

[See (1903) 1 KB 444 (45S), FiCX v. Lynch. (This was a case of a person being a, 
/British subject under British law and Dutch subject under Dutch law.)] 

3. (1873) 21 Law Ed 394 (408) : 10 Wall 36, Slaughter House Cases. (Cited in 
(187G) 92 U S 542 : 23 Law Ed 588 (590), United States v. Crinkshank.) 

4. (1876) 23 Law Ed 588 (590) : 92 U S 542, United States v. Crinkshank. 

1952 Mad 734 (735) (Pr 6) [AIR V 39] (DB), L. C. Menzes v. State of Madras. 
(The fundamental basis of a man’s nationality is his membership of an indepen¬ 
dent political community and it is a continuing legal relationship between the 
sovereign State on the one hand and the citizen on the other.) 

5. 1952 Mad 734 (735) (Pr 5) [AIR V 39] (DB), L. C. Menzes v. State of Madras. 
(Quoting from British Nationality by Clive Parry.) 

6. (1876) 23 Law Ed 588 (590) : 92 U S 542, United States v. Crinkshank. 
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Article 5 citizens. So also, the rights regarding freedom of speech, etc., guaran-i 

Note 1 teed by Apt. 19, are conferred only on citizens and not on others.} 

Reference may also be made to the fact that the right to various 
•high offices, such as those of. President (Art. 58), ■ Vice-President 
(Art. 66 (3)), Governor of a State (Art. 157), Judges of the Supreme 
/Court (Art. 124 (3)), High Court Judge (Art. 217 (2)), Attorney- 
fGeneral (Art. 76), and Advocate-General (Art. 165), is confined to 
i citizens of India. So also, the right to vote for election to the House 
of the People and the Legislative Assembly of a State, is confined to 
| a citizen of India (Art. 326). Similarly, only a citizen of India can 
t become a member of Parliament (Art. 84) or of the Legislature of 
'a State (Art. 191 (1) (d)). 

Essentials of citizenship under this article 

The basic condition for citizenship under this article is that the 
person must have his domicile in the territory of India. In addition 
to this it is also necessary that one or other of the conditions mentioned 
«in els. (a) to (c) must be fulfilled. These alternative conditions are as 
follows : 

(1) The person must have been born in the territory of India 
(cl. (a)). It is not necessary, if this condition is fulfilled, that the 
person’s parents must have been born in the Indian territory. Thus, a 

t person domiciled in India and born in India, would be an Indian 
J citizen although both his parents were foreigners. •• 

(2) The second alternative basis for citizenship under this article 
is that the person must be one either of whose parents was born in the 
territory of India, the qualification of domicile being always understood ' 
(cl. (b) ). So a person domiciled in India but not born in India, would 
be entitled to Indian citizenship, if either of his parents was born in 
India. Thus, for instance, a child born to an Indian, of an English 

. woman in England, and having his domicile in India, would be a 
' citizen of India. 

(3) In the third alternative, a person having his domicile in Lidia 
can claim Indian citizenship even though neither he nor either of his 
parents was born in India, provided that the person was ordinarily 
resident in the territory of India for not less than five years immediately 
before the commencement of the Constitution (26th January 1950)f 
(clause (c) ). 

Thus, an Englishman born in England of parents born in England 
would still be a citizen of India if he had his domicile in India and if 
he was ordinarily resident in India for five years before the commence¬ 
ment of the Constitution. 

As stated already, the conditions mentioned in els. (a), (b) and (c) 
are not sufficient by themselves to confer citizenship. The fulfilment 
* of these conditions will confer citizenship only on a person who has 
I the basic qualification specified in the beginning of the article, namely, 
j having his domicile in the territory of India. 7 Thus, where it is not 

7. 1951 Bhopal 1 (Pr 7) [A I R V 38 C 1] s’52 Cri L Jour 1239, B. Choudhary v< 
State of Bhopal. 
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proved that a person has his domicile in India, the fact that he had 
been ordinarily resident in the territory of India for not less than live 
years immediately preceding the commencement of the Constitution, 
will not confer the right of citizenship on him. 8 

It will be seen that citizenship under the Constitution is not made 
f to depend upon the race 9 of a person as under the Constitution of 
Burma, although the place of birth affords one test. 

The provisions of this article have to be read with Arts. G to 9. f 

Article 6 extends the right of citizenship to persons who (though not' 

covered by this article) have migrated to India from Pakistan if the 

conditions specified in that article are satisfied. Similarly, under Art. 7, 

a person, who would have been a citizen of India if Art. 5 had stood 

alone, would not be such a citizen if he has left India and migrated 

to Pakistan after 1st March 1947. Under Art. 8 , provision is made for 

the recognition as a citizen of India under certain circumstances, of a 

person not having his domicile in India and not ordinarily resident in 

India. Article 9 provides that a person who has voluntarily acquired 

j j ie citizenship of a foreign State, cannot be a citizen of India, although 

ho may be otherwise qualified under Arts. 5, G or 8 for Indian 
* citizenship. 


Article 11 expressly reserves the power of the Parliament to 
make any provision with respect to the acquisition and termination of 
citizenship and all other matters relating to citizenship. “The Consti¬ 
tution is concerned with defining who are the founding members of 
the Indian Republic and does not fetter the discretion of Parliament 
to legislate on questions of citizenship.” 10 The subjects of citizenship, 
naturalisation and aliens are exclusively within the legislative juris¬ 
diction of the Parliament. (See Sch. VII, List 1 , Entry 17). 

Residents of Pakistan. — See NOTE 5. 


Citizenship of persons of newly acquired territory_ See NOTE 5. 


United Kingdom, citizenship of : 

Briefly, and subject to exceptions and omissions, any person born 

t i h0 i xT nited Kingdom and colonies after coming into force of tho 
Britjsh Nationality Act, 1948, is a citizen of the United Kingdom by 

birth. Under the Common Law of England, every child born of 
alien parents was a natural born subject unless the child was born of 
an ambassador or other diplomatic agent of a foreign State or of an 
alien enemy in hostile occupation of the place. 13 


8. 1951 Bhopal 1 (Pr 7) [A I R V 38 C 1] 
State of Bhopal. 


52 Cri L Jour 1239, B. Cho-udhary v. 


9 *(Thfi !° 5 'l Cal 5 f { l 33) [AIR V 40 C 201 J ( SB >. R - E - Allaullah v. J. Attaullah. 

LabUant?^l a |t a t) i8t ° ta,lrindePenlentM th<! faCial Char “ Cter ° £ its 

10. The Republic of India by Alan Gledliill, page 1G6. 

U. Republic of India by Alan Gledhill, page 165. 

12. (1898) 42 Law Ed 890 (894) : 169 U S 649, 

Kim Arlc. 


Article 5 
Note 1 


United States v. Wong 
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Article 5 
Notes 1-2 


United States Constitution, citizenship under : 

Amendment XIV, S. 1, United States Constitution, provides inter 
alia that all persons born or naturalized in the United States and 
'’subject to the jurisdiction thereof are citizens of United States and of 
{the State wherein they reside. This provision includes as citizens of 
the United States children born in the territory of United States, of 
whatever race or colour, and domiciled in United States except alien 
enemies and diplomatic representatives. 13 The above Amendment of 
the United States Constitution was meant to establish citizenship of 
free Negroes 141 which had been denied in the opinion of Chief Justice 
■ Taney in Dyed Scott v. Sand ford. 16 The words “subject to the juris¬ 
diction thereof'* in the above Amendment were meant to exclude : 
(i) children born of alien enemies in hostile occupation, and (ii) children 
of diplomatic representatives of foreign States'. 16 The above Amend¬ 
ment creates a citizenship of the United States and also of the parti¬ 
cular State in which the person resides. The Indian Constitution does# 
|not recognise such dual citizenship, one of the Union and the other! 
*of the State. 


2. “At the commencement of this Constitution.” — This 
article and Art. 6 apply only to the question of citizenship at the 
commencement of the Constitution. 1 They do not apply to the question 
of citizenship at any subsequent time. But under Art. 10, a person 
who is a citizen of India at the commencement of the Constitution 
would, subject to any law that may be made by Parliament, continue 
to be so. 


Under Art. 394, the words “commencement of this Constitution” 
have been defined as referring to the 26th of January, 1953 though, 
under the same article, Arts. 5, 6, 7, 8 and 9, and other articles 
specified therein are to come into force at once, i. e., from 26th 
November 1949. 


Articles 7 and 8 are not limited in their applicability to the 
question of citizenship at the commencement of the Constitution as 
above defined. 


13. (1898) 42 Law Ed 890 (910) : 169 U S 649 (705), United States v. Wong Kim 
Ark. (Child born in U. S. of Chinese parents, who are subjects of the Chinese 
Emperor but have a permanent domicile and residence in U. S. and are not 
officially connected with the Chinese Emperor, is a U. S. citizen.) 

14. (1S98) 42 Law Ed 890 (900) : 169 U S 649 (676), United States v. Wong Kim 
Ark. 

15. (1857) 15 Law Ed 691 (700, 701) : 19 How 393. (Overruled in (1898) 42 Law 
Ed 890 : 169 U S 649.) 


16. (189S) 169 U S 649 (705) : 42 Law Ed 890 (910), United States v. Wong 
Kim Ark. 

Article 5 — Note 2 


1. See 1952 Cal 838 (839) (Pr 5) [AIR V 39] : 1952 Cri L Jour 1686 (DB), Supdt. 
<C Bemr. of L. A. W. B. v. Bab Naivaz Khan. (The registration of a person 
under Art. 6 (b) (ii) will not confer on such person the status of citizen of India 
with effect from a date prior to 26th November 1949 which is the date of the 
coming into force of Art. 6, under Art. 394.) 
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* 

The question arises as to the law applicable to the determination 
of the question of citizenship of a person not covered by Art. 7 or 
Art. 8 and born after the commencement of the Constitution. For 
instance, take the case of a person born in India after 26th January 
1950 of parents who were citizens of India on that day. There can bo 
no question of the right of citizenship of such a person at the com- 
mencement of the Constitution, as he was not in existence at that date. 
Hence, Art. 5 cannot apply to him. His ease is also not covered by the 
other articles. With reference to what law is the question of citizenship 
of such a person to be determined ? Article II specially reserves the 
power of Parliament to make any provision with respect to the acqui¬ 
sition and termination of citizenship and all other matters relating to 
^citizenship. It may be expected that Parliament will make a law 
dealing with the question of citizenship on a permanent footing instead 
of the obviously temporary or transitory footing that has now been 
‘ ado P ted - . In this connection it may be noted that the subjects of 
citizenship, naturalisation and aliens are subjects within the exclusive 
Jurisdiction of the Parliament : See Sen. VII, List 1 , Entry 17. 

Till provision is made by Parliament in this behalf, there seems to 

bo no escape from the position that, assuming citizenship is a matter 

of positive constitutional or legislative provision, children of Indian 

I citizens born after 26th January 1950 will be in the anomalou ssituation 

of not being the citizens of India. It is obvious that this position must 
he set right as early as possible. 


3. Person” whether includes a corporation _Under 

Art. 367, the General Clauses Act, 1897, is applicable to the interpre. 

tation of this Constitution. Under S. 3 (42) of that Act, “person" shall 

include any company or association or body of individuals, whether 

incorporated or not. It has, therefore, been held by the Supremo Court 

that the word “person” in Art. 31 is wide enough to include both a 

natural person and an artificial person and so, a corporation. 1 But 

the definition in S. 3 (42), General Clauses Act, is subject to the elauso 

in the beginning of the section, “unless there is anything repugnant 
m the subject or context.” 




„ Hence - the Question is whether in the context in which the word 
person” occurs in this article, it is to be taken as including a corpo 
ration or company. It seems to be cleai from els. (a) and (b) that this 
article only refers to a natural person and not to an artificial person 
like a company; and that a company as such cannot claim any rights 
asjx citizen under the Constitution. 2 The observation in the under- 

Article 5 — Note 3 

1 (SCi 5 rim C 41 /r 1) , CAI r“ y 33 ,° 9] : 1950 S C R 869 : I L R (1951) Hyd 461 
(SC), Cliai anjit Lai v. Union of India . 

2. Article 39 cl. (a) uses the expression “men and women”, which shows “citizen” 

meinlnl nafcur /! 4 P® rsoa and fchat a corporation is not included within the 
meaning of the word citizen”. 

1952 Fuuj 9 ( Prs 54 , 55 , 104 ) [AIR V 39 C 2] : ILR (1952) Punj 11 (DB), Jupiter 
Oeneial Insurance Co. v. Itajagojxilan. 


Article 5 
Notes 2-3 
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Article 5 
Notes 3-4 


mentioned Madras case, 8 however, that it is difficult to speak of a 
company having a domicile does not seem to be justified, as Dicey’s 
Conflict of Laws 8 * specifically gives a rule for determining the 
domicile of a corporation. (See also Note 4.) 

From the above, it is clear that a company as such is not entitled 
1 :o the Fundamental Rights conferred on a citizen under Art. 19. 4 The 
Supreme Court while holding that the word “person” in Art. 31 
includes an artificial person like a company has left open the question 
whether the word “person” in Art. 5 is also so inclusive. 5 / 

4. Domicile — As seen in Note 1 , an indispensable qualification 
for citizenship of India is that a person in question must have his 
\domicile in India. The term “domicile” is very difficult of definition 
and no completely satisfactory definition seems to have as yet been 
formulated. Dicey in his “Conflict of Laws” defines “domicil” as 
follows : 

“The domicil of any person is, in general, the place or country 
ij which is in fact his permanent home but is in some cases the place 
\ or country, which, whether it be in fact his home or not, is deter- 
| mined to be his home by a rule of law.” 1 * 


1951 Mad 974 (Pr S) [AIR V 38 C 338] (DB), Sree Meenakshi Mills v. State of 
Madras. 

L See also (191G) GO Law Ed 1010 (1016): 241 U S 295, Bankers Trust Co. v. Texas 
<t- P. P. Co. (Under U. S. Constitution a Railway Company incorporated under 
Act of Congress, to Icarry on its activities and operations in different States, 
cannot be regarded as a citizen of a particular State.)] 

3. 1951 Mad 974 (Pr 8) [AIR V 38 C 338] (DB), Sree Meenakshi Mills v. State 
c.f Madras. 

3a. Digest of the Law of England with reference to the Conflict of Laws by 
A. V. Dicey, 2nd Edition (1908), Pages 160, 161, 162 and 163. (The domicil of a 
corporation is the place considered by law to be the centre of its affairs, which 

(i) in the case of a trading corporation, is its principal place of business, i. e., 
the place where the administrative business of the corporation is carried on, 

(ii) in the case of any other corporation, is the place where its functions are 
discharged.) 

[See also (1902) 1902 App Cas 484 (501) : 71 L J K B 857, Janson v. Driefontein 
Consolidated Mines Ltd. (Lord Brampton :—Company incorporated under laws 
of South African Republic for working mines — Majority of its share-holders 
subjects of U. K_Company must be treated as a subject of the Republic not¬ 

withstanding the nationality of its share-holders.)] 

4. 1952 Punj 9 (Prs 54, 55, 104) [AIR Y 39 C 2] : I L R (1952) Punj 11 (DB), 
Jupiter General Insurance Co. v. Bajagopalan. 

1951 Mad 974 (Pr 8) [AIR V 38 C 338] (DB), Sree Meenakshi Mills v. State of 
Madras. 

5. 1951 S C 41 (61) [AIR V 38 C 9] : 1950 S C R 869 : ILR (1951) Hyd 461 (S C) 
Charanjit Lai v. Union of India. 

[Sec also (1885) 30 Law Ed 118 (118) : 118 U S 394, Santa Clara County v. 
Southern Pacific R. R. Co. (14th Amendment of United States Constitution 
which forbids a State to deny to any person within*its jurisdiction the equal 
protection of laws applies to corporation.)] 

Article 5 — Note 4 

1. Digest of the Law of England with reference to the Conflict of Laws, by Dicey, 
2nd Edition, Page 82. 
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As Wharton points out in his Law Lexicon two things must con. 
cur to constitute domicile : first, residence, and secondly, the intention 
of making it the home of the party. 2 Thus, a place where' a person 
ordinarily resides will not necessarily be his domicile. 3 This is clear 
from this article itself, which in cl. (c) clearly treats “ordinary residence” 
as something quite distinct from “domicile” referred to in the beginning 
of the article. Hence, where it is not proved that a person has his 
domicile in the territory of India, the mere fact that he has been ordi¬ 
narily resident in the territory of India for five years immediately 
before the 26th January 1950 will not entitle him to the rights of 
citizenship in India. 4 In this connection, the following observations of 
Lord MacNaghten in I Vinanns v. Attorney-General 5 may be quoted: 

“^Residence and domicil’ as Lord Westbury points out 6 ‘are 
two perfectly distinct things .... Although residence may be some 
small prima facie proof of domicil, it is by no means to be inferred 
from the fact of residence that domicil results even although you do 
not find the party had any other residence in existence or in con¬ 
templation’ Lord Chelmsford’s opinion —Udny v. Udny 7 —was that 
in a competition between a domicil of origin and an alleged subse¬ 
quently acquired domicil there may be circumstances to shew that 
fhowever long a residence may have continued, no intention of 
acquiring a domicil may have existed at any one moment during 
the whole of the continuance of such residence. The question in such 
a case is not whether there is evidence of an intention to retain the 

domicil of origin, but whether it is proved that there was an inten¬ 
tion to acquire another domicil’.” 

Domicile and nationality are also two quite different conceptions. 8 
inere may be a change of nationality withou t a change of domicile'' 

' (18 ® ,) 31 L J E * 314 ( 320) : 6 Ijaw Tim 438, Attorney.General v. Roue 
(1858) 28 L J Ch 396 (400) : 7 H L C 124, Whicker v. Hume.] 

2. Wharton’s Law Lexicon, 14th Edition, page 344. 

3. See 1952 Bom 451 (452) (Pr 2) [AIR V 39] : I L R (1953) Bom 51 • 1952 Cri L 
Jour 1600 (DB), VUhal Maruti v. State. (Domicile as the wo^d is used in 
Bombay Beggars Ac , 13 of 1945, is not used in its technical sense but only 

ne it from th‘rp n TT 1. With ° ut ‘ intention of remov 

ing it from the Province of Bombay _ The place of birth is not a necessary 

element of domicile” (under Bombay Beggars Act, 13 of 1945) ) 

TV™ 6 ( ( Th 1S) CAIE 7 9] ^ L R U952) Mad 361 < DB >- Seethalakshmi 
. Vee/appa. (The enemy character of a person under English Common Law 

which applies to India) attaches to a person irrespective of his nationality or 
territory!) 11 ^ ° ' S rC! “ dlnU or luin,J in enem J territory or enemy occupied 

4 sfnL 51 0/ B B°Ci (Pr 7) CAm v 38 c 1]: 52 Cri E Jour I239 >* Ch °“ dl “"y - 

5. (1904) 1904 App Cas 287 (290) : 73 L J (KB) 613. 

7 * i!!!!! R R 1 H L Sc 30 ? (320, 321), Bell v. Kennedy. 

7. (1869) LRlHLSc 441 (455). 

Vm»j LB Th 4 ° C , 2 ,° 1] (SB) ’ K E ~ AUaulla1 ' v. J. Attaullah. 

U1869) L R 1 H L Sc 441, Udny v. Udny , Foil.) 

VS Hi Law Tim^fu^ , 4 ° ° 20l] (SB) ’ * * Maullah * J - A ^lla h . 
WLVVZ) 147 Law Tim 382, Wahl v. Attorney-General , Foil.) 


Article 5 
Note 4 
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Every person is ascribed by law on liis birth two distinct legal 
states—(i) his political status, i. e. the tie of...political and national- 

allegiance tcTa particular country; (iijthe civil status which relates to 

% * * ' _ — «. . , - • * . " * 

his personal rights. Political status depends on different laws in diffe¬ 
rent countries, but the civil status is governed universally by one 
single principle, namely, that of domicile. 10 As has been pointed out 
by Lord Westbury in Udny v. Udny 11 : 


‘‘The law of England, and of almost all civilised countries, 
ascribes to each individual at his birth two distinct legal states or 
conditions : one by virtue of which he becomes the subject of some 
particular country binding him by the tie of national allegiance, and 
which may be called his political status, another by virtue of which 
he has ascribed to him the character of a citizen of some particular 
country and as such is possessed of certain municipal rights, and 
subject to certain obligations, which latter character is the civil 
status or condition of the individual, and may be quite different 
^ from his political status. The political status may depend on different 
•/laws in different countries ; whereas the civil status is governed 
■{universally by one single principle, namely, that of domicil, which is 
^the criterion established by law for the purpose of determining civil 
|tatus. For it is on this basis that the personal rights of the party, 
that is to say, the law which determines his majority or minority, . 
his marriage, succession, testacy or intestacy, must depend.” 

No person can at any time be without a domicile. 12 Ordinarily, a 
person can have only one domicile at one time although by statute he 
may possibly have one domicile for the purpose of testate or intestate 
succession and another domicile for all other purposes. 13 A domicile 
once acquired is retained until it is changed in the case of an indepen-1 
dent person by his own act A * and in the case of a dependent person by | 
the act of someone on whom he is dependent. It is open to a person 
to acquire a new domicile of choice by the combination of residence 
( factum ) and intention of permanent or indefinite residence 
{animus manendi ) but not otherwise. 1 ® - “Law attributes to every 

10. 1953 Cal 530 (534) [AIR V 40 C 201] (SB), R. E. Attaullah v. J. Altaullah. 
(Quoting (1869) L R 1 H L Sc 441, Udny v. Udny.) 

11. (1869) L R 1 H L Sc 441 (457). 

12. (1869) lHLSc 441 (457), XJdny v. Udny. (Per Lord Westbury.) 

13. 1953 Cal 530 (534) [AIR V 40 C 201] (SB), R. E. Attaullah v. J. Attaullah. 
(Four conditions for the animus necessary for the change of domicile are:— 

(i) the intention must amount to a purpose or choice; (ii) it must be an intention 
to reside permanently or for an indefinite period; (iii) it must be an intention of 
abandoning i.e. ceasing to reside permanently in the country of former domicile, 
(iy) intention to change political allegiance is also a test, but there is some doubt.) 

As to domicile for purposes of succession, see Ss. 5 to 19 of the Succession Act. 

14. 1953 Cal 530 (534) [AIR V 40 C 201] (SB), R. E. Attaullah v. J. Attaullah. 

(A man may change his domicile without divesting himself of nationality; Bold - 
rini y. Boldrini, (1932) 1932 Probate 9.) 

15. 1953 Cal 530 (534) [AIR V 43 C 201] (SB), R. E. Attaullah v. J. Attaullah * 
(Dicey’s Conflict of Laws, 6th Edition, page 89.) 
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•^individual as soon as he is born the domicil of his father, if the child be 
|Egitimate atid the domicil of the mother if illegitimate. This has been 
called domicil of origin and is involuntary. Other domicils including 
domicil by operation of law, as on marriage, are domicils of choice! 
For, as soon as an individual is sui juris it is competent to him to 
elect and assume another domicil, the continuance of which depends 
upon his will and act. When another domicil is put on, the domicil 
of origin is for that purpose relinquished and remains in abeyance 
during the continuance of the domicil of choice; but as the domicil of 
origin is the creature of law and independent of the will of the party, 

1 it would be inconsistent with the principles on which it is by law 
created and ascribed, to suppose that it is capable of being by the act 
of the party entirely obliterated and extinguished. It revives and 
exists whenever there is no other domicil and it does not require to 
be regained or reconstituted animo el facto , in the manner which is 
necessary for the acquisition of a domicil of choice” 16 

The onus of proving that a new domicile has been chosen in 
substitution for the domicile of origin lies upon those who assert that 
( the domicile of origin has been lost. The domicile of origin continues 
unless a fixed and settled intention of abandoning the first domicile 
and acquiring another as the sole domicile is clearly shown. 17 

The residence, requisite for a new domicile, need not be long, 

provided there is the intention of permanently residing in a place. 18 

‘‘If the intention of permanently residing in a place exists, a residence 

in pursuance of that intention, however short, will establish a 
domicile.” 19 


Where a person’s intention to reside permanently in India was 
dependent on his obtaining a job in India and the condition was never 
* satisfied and the intention was abandoned, the element of ‘ animus ’ 
necessary for change of domicile is lacking. 20 


It is always material in determining what is a man’s domicile to 
consider where his wife and children live and have their permanent 
place of residence and where his establishment is kept up. 21 


As a result of the Indian Independence Act, a person, who had 
originally the domicile of British India, would automatically acquire 

16. (1869) 1 H L Sc 441 (457, 458), Udny v. Udny. (Per Lord Westbury— Note: 

Ike whole of Lord Westbury’s judgment in this case is worth special study on 
tne subject of Domicile.) J 


C ®“ ° 50 (1871,L ® 12 E 1 617 < 644 > : 41 L J cii 74, Douglas v. Douglas. (The 
intention required to eflect a change of domicile (as distinguished from the acts 

embodying it) is an intention to settle in a new country as a permanent home,)] 

17. (1904) 1904 App Cas 287 290 :73 LJI(B 613,1 Vinans v. Attorney-General 

18. 1953 Cal 530 (534) [AIR V 40 C 201] (SB), B. E. Altaullah v. J. Attaullah. ' 

19. (1868) L R 1 H L Sc 307 (319), Bell v. Kennedy. 

20. 1953 Cal 530 (535) [AIR V 40 C 201] (SB), B. E. Attaullah v. J. Attaullah 

21. (1878) L R 3 App Cas 336 (343):47 LJPC26 (PC), Platt v. Attorney-General 
of New South Wales. 
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the domicile of either India or of Pakistan (unless he had subsequently 
acquired the domicile of some other country outside the territories 
which originally formed British India). 23 

See also Note 5. 

Domicile of married woman 

On marriage, a woman acquires the domicile of her husband. 23 
I ndor S/15, Succession Act, 1925, by marriage a woman acquires the 
! domicile of her husband, if she hacl not the same domicile before. Under 
Succession Act, 1925, S. 16, the wife’s domicile during her marriage 
follows the domicile of her husband though it ceases to do so if they 
tare separated by the sentence of a competent Court or if the husband 
•is undergoing a sentence of transportation. 

Under S. 2, Divorce Act, 1869, a decree for dissolution of marriage 
cannot be granted except w r hen parties to the marriage are domiciled 
in India at the time when petition is presented. 24 r * 

A woman acknowledged by her husband as his wife can claim her 
husband’s domicile though it is not clear in what form that marriage 
was solemnised. 29 

Domicile of company 

Every company has a domicile. 26 The domicile of origin of a 
• company is the place where it is registered. 27 The domicile of origin 
of a company jcannot be changed and continues to be its domicile 
'throughout its existence. 28 
See also Note 3. 

It is not proposed to enter into all the details about the law of 
domicile here. The subject is of importance not only for determining 
the question of citizenship under the Constitution but also for various 
other matters including questions as to the applicability of the laws of 
particular countries to the particular cases under the Divorce Act, 
matters relating to succession, etc. 

Reference in this connection may be made to Part II of Succes¬ 
sion Act, 1925, (Ss. 4 to 19) entitled “Of Domicile.” Decisions which 
would be relevant under the Succession Act would also be relevant 
for the question of citizenship. Law Lexicons like Wharton’s Law 
Lexicon, Stroud’s Judicial Dictionary, Ramnath Aiyer’s Law 
Lexicon, etc., may be usefully consulted both for the principles 
relating to the subject and for leading d ecisions appearing on it. So 

22. 1953 Cal 530 (533) [AIR V 40 C 201] (SB), R. E. Attaullah v. J. Attaullah. 

23. 1953 Cal 530 (534) [AIR V 40 C 201] (SB), JR. E. Attaullah v. J. Attaullah. 
(In determining the domicile of parties in proceedings for dissolution of marriage 
it is the domicile of the husband alone which is to be considered.) 

24. 1953 Cal 530 (534) [AIR V 40 C 201] (SB), R. E. Attaullah v. J . Attaullah . 
(Husband’s domicile is also the domicile of the wife.) 

25. 1951 Pat 434 (Pr 8) [AIR V 38 C 112] : ILR 30 Pat 21 (DB), Sayeedah 
Khatoon v. State of Bihar. 

26. (1940) 2KB S0:l09 LJKB 769, Gasque v. Inland Revenue Commissioners. 

27. (1940) 2 KB 80:109 LJKB 769, Gasque v. Inland Revenue Commissioners. 

28. (1940) 2KB 80:109 LJKB 769, Gasque v. Inland Revenue Commissioners* 
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also, books on Conflict of Laws and International Law will be useful as 
v sources of information and authorities. 


5. In the territory of India.” — Under Art. 1 cl. (3), the 
territory of India shall comprise the territories of the States the 
territories specified in Part D of Sen. I, namely, the Andaman and 
Nicobar Islands, and such other territories as may be acquired. The 
term States” refers to States specified in Parts A, B and C of Scir I 

Th f’ th f ex P re 3sion “territory of India” in this article does not 
include territory which after the partition has been included in 
Pakistan. At the same time, citizenship is not limited to persons 
having their domicile in any of the States which constitute the Union. 
Even a. person having his domicile in a newly acquired territory 
which has not been yet admitted into the Union as a State will be 
entitled to citizenship. Similarly, a person domiciled in the Andaman 

and Nicobar Islands is entitled to citizenship though those Islands 
are not States composing the Union. 

Residents of newly acquired territory 

Two of the different modes of acquisition of nationality are by 
subjugation after conquest or by cession of territory. 1 

The inhabitants of the subjugated and ceded territory acquire 

tpso facto by such subjugation or cession the nationality of the 
otate which acquires the territory. 2 

If the old State does not disappear altogether (as British India 

has done) it is possible to have a stipulation in the treaty of cession 

if any which binds the acquiring State to give the inhabitants of the 

ceded territory the option of retaining their old citizenship on making 
an express declaration. 3 ° 

Where under theaty of cession the inhabitants of the ceded 

territory are allowed the option of retaining their citizenship of the 

ceding btate, the acquiring State may expel them if they choose to 

retain their old citizenship, unless there is an express provision against 

such expulsion. Otherwise, the whole population of the ceded territory 

ought consist of aliens and endanger the safety of the accuiirin<> 
btate. J ° 

In the case of complete merger or cession of a State and its total 
disappearance (as in the case of British I ndia), it is not open to a 

Article 5 — Note 5 

1. 1953 Cal 530 (533) [AIR V 40 C 201] (SB), B. E. ALtaullah v. J. AttauUah 

2. 1953 Cal 530 (533) [AIR V 40 C 201] (SB), B. E. AttauUah v. .7. AtUuZf 

4 19^3 r! aao tfall ft™ V4 ° C 2 ° 1] <SB) ' * E ' Atlaul >- a * v. J. AttauUah. 

m ,,’ ? ; ! 1 /" 8 v 40 O 201] (SB), B. E. AttauUah v. J. AttauUah 

w„ B J 1 ] C r 18 (19 2 1 U922) 1 APP CaS 105 (PC) > Gmt v - Cimitian. (Cyprus 

was annexed by Great Britain by the Cyprus Annexation Order-in-Council dated 

5th November 1914 — Ottoman subjects born in Cyprus and resident in Cyprus 

vere declared British subjects _ Ottoman subjects resident in Cyprus on 5th 

i“ V “' Tl4 ' er . 19 , 4 were given the option of retaining the Ottoman nationality by 
feave^Cyprus with.T^nt5^ “ e ‘ eCted ‘° ° tt0ma “ nati °“ alit 7 
l.Ind.Con. 8. 
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person who was a citizen of that State to claim after its disappearance 
cither citizenship or domicile with reference to that State. 5 6 

Residents of territory allotted to Pakistan 

The effect of the Indian Independence Act (1947) was that the 
British withdrew their sovereignty from what was previously British 
India, and after dividing the territory of British India into two parts, 
ceded each part to each of the two Dominions which were created. 

' Hence, under the principles of International Law, persons previously 
domiciled in each division of the territory became ipso facto the subjects 
■<of the State to which that division was ceded. \ 

A person domiciled in a territory allotted to Pakistan acquires 
the domicile of Pakistan, although he had left British India ahd was 
resident abroad at the time of the independence and partition. 7 

A person who was a habitual resident of British India before 
partition and had left India and was residing abroad at the time of 
partition, does not continue to be a British Indian citizen after parti¬ 
tion and Indian independence. 8 

See also Apts. 6 and 7. 


x 




6. “Ordinarily resident”—Clause (c). — It has already been 
seen in Note 4 that having one’s “ctoipi£ile’’ in a place and being 
“ordinarily resident” in a place are not identical. 1 As to the meaning 
of the words “ordinarily resident” the following passage from the 
judgment of Somervell C. J. in Macrae v. Macrae 2 is instructive : 


“Ordinary residence is a thing which can be changed in a day. 
A man is ordinarily resident in one place up till a particular day. 

He then cuts the connection he has with that place_in this case 

he left his wife; in another case he might have disposed of his house 
—and makes arrangements to have his home somewhere else. Where 
there are indications that the place to which he moves is the place 
which he intends to make his home for, at any rate, an indefinite 
period, as from that date he is ordinarily resident at that place.” 


The meaning of the words ‘ reside” and ‘ ordinarily reside” with 
their variations is often discussed in cases on income-tax. One such 
case is Levene v. Inland Bevenue Commissioners, 3 in which there are 
valuable dicta by Viscount Cave, L. C., on the meaning of these 
expressions. 


5. 1953 Cal 530 (534) [AIR Y 40 C 201] (SB), R. E. Attaullah v. J. Attaullah. 

6. 1953 Cal 530 (533) [AIR V 40 C 201] (SB), R. E. Attaullah v. J. Attaullah. 

7. 1953 Cal 530 (532, 533)[AIR V 40 C 201] (SB), R.E. Attaullahv. J. Attaullah . 

8. 1953 Cal 530 (533, 534)[AIR V 40 C 201] (SB), R.E. Attaullah v. J. Attaullah. 

Article 5 — Note 6 

1. See (1922)91 LJPC 18 (20):(1922) 1 AppCas 105 (PC), Gout v. Cimitian . (The 
words “ordinarily resident’’ must be taken in their usual and ordinary meaning 
and their meaning is not subject to the considerations applicable in the deter¬ 
mination of domicile.)] 

2. (1949) 1949-2 All E R 34 (36) : 1949 L J R 1671. 

3. (1928) 1928 App Cas 217 (225). 
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At the end of his judgment, His Lordship observed : 

“The expression ‘ordinary residence* is found in the Income-tax 

Act of 1806 and occurs again and again in the later Income-tax Acts 

where it is contrasted with usual (casual?) or occasional or temporary 

residence; and I think that it connotes residence in a place with 

some degree of continuity and apart from accidental or temporary 
absences.*’ 


discount Cave, L. C., re-affirmed his views in Inland Revenue 

Commissioners v. Lysaght* in which it was held that the fact that a 

person visits a country at regular intervals and for recurrent business 

purposes does not make the visits more than temporary ones or give 

them the character of residence in that country. It was also held in 

that case that a person is ordinarily resident in a country for income- 

tax purposes if his residence there is not casual or uncertain but is in 
the ordinary course of his life. 

„ The Income-tax Act, 1922, contains special definitions of the terms 
resident” and “ordinarily resident” (see Ss. 4A and 4B of the Income- 
tax Act, 1922). Except where there are such statutory definitions 
governing a case, the meaning of the word “reside” must be taken to 
be accurately indicated by tbe definition in ‘the Oxford English 
Dictionary, which gives the meaning as “to dwell permanently or for 
k considerable time, to have one’s settled or usual abode, to live in or 

a 4 a .Pyfe^‘ P lace - Iu most cases there is no difficulty in determining 
where a man has his settled or usual abode, and if that is ascertained” 
he is not the less resident there because from time to time he leaves it 
for the purpose of business or pleasure. 6 

In determining the question of ordinary residence the motive of 

a person in leaving one place and taking up his residence in another 
is immaterial. 6 


It may be noted hero that the words used in S. 20 of the Code of 
Jivil Procedure, 1908, are “ac tually and voluntarily resides”. Under 

4 ~ (1928) 1228 App Cas 234 (240). ( (1927) 2KB 55: 96 LJKB 462, Reversed.) 

5 /Vil 19 j 8 \? 92 ? App Cas 234 ( 240 )’ Inland Revenue Commissioners v. Lysaqlit. 
Wor ds resident” and “ordinarily resident” in the English Income-tax Act, 

1J18, are not used in any special or technical sense and question of residence or 
ordinary residence is one of fact — A person is ordinarily resident in a country 
for income-tax purposes if his residence there is not casual or uncertain but is in 
the ordinary course of his life—Decision of Court of Appeal, (1927) 2 K B 55: 90 

/in ^ 4 ®^» v. Inland Revenue Commissioners, Reversed.) 

(1926) 1928 App Cas 217 (222), Levene v. Inland Revenue Commissioners. 

[ ee (1928) 1928 S C 205 : 13 Tax Cas 443, Peel\. Commissioners of Inland 
Revenue. 


(1926) 10 Tax Cas 673 : 1926 So L T 365, Reid v. Inland Revenue Com. 
missioncrs. 

(1918) 87 L J K B 831 (832): 118 Law Tim 305, Byrne v. Hedges. (Question whe 

^\V?.?' 60n o WaS ‘ ordlnaril y resident” in Great Britain within the meaning of 
the Military Services Act, 1916, is one of fact.) 

J918) 119 Law Tim 376 (378) : 88 L J K B 599, Donne v. Letts. 

11917) 1917 S O (J) 26, Rannifax v. Broun. (Temporary residence is included in 
ordinary residence.)] 

6 . (1922) 91 L J P c 18 (21) : (1922) 1 App Cas 105 (PC), Gout v. Cimitian. 


Article 5 
Note 6 



116 


CITIZENSHIP 


Article 5 
Notes 6-8 


Expln. 1 to the above section it is expressly provided that where a 
j person has a permanent dwelling at one place and also a temporary 
! residence at another place, he shall be deemed to reside at both places 
jin respect of any cause of action arising at the place where he has 
; such temporary residence. It is obvious that the meaning of the words 
j “ordinarily resident” in this article cannot he the same as that conveyed 
* by the words “actually and voluntarily resides” in S. 20 of the Civil 
Procedure Code. (Sec A.I.R. Commentaries on Civil P. C., 5th (1950) 
Edn., S. 20, for the meaning of the expression “actually and voluntarily 
resides.”) 

7. Intending evacuee. — A mere declaration under S. 19 of 
the Administration of Evacuee Property Ordinance (1949) (now see 
Administration of Evacuee Property Act, 1950) that a person is an 

I intending evacuee does not in any way injure that person. A person 
who is declared to be an intending evacuee under S. 19 is still a citizen 
of India under Art. 5 of the Constitution and is entitled to all the 
Fundamental Rights declared in Part III of the Constitution. 1 

7a. Onus of proof_Where an order for deportation is served 

on a person, that person, if he can make out a prima facie case that 
he is a citizen and not an alien, is entitled to a writ of certiorari and 
|on the return to that writ being made, to a judicial determination of 
'the question of his status. 1 

8. Commonwealth citizenship. — Section 1 of the British 
Nationality Act, 1948 (11 & 12 Geo *VI c. 56) runs as follows: 

“1. (l) Every person who under this Act is a citizen of the 

British nationality by United Kingdom and Colonies or who under 
virtue of citizenship. any enactment for the time being in force in 

any country mentioned in sub-section (3) of this section is a citizen j 

1 of that country shall by virtue of that citizenship have the status* 

l of a British subject. 

(2) Any person having the status aforesaid may be known 
either as a British subject or as a Commonwealth citizen; and 
accordingly in this Act and in any other enactment or instrument 
whatever, whether passed or made before or after the commence- 

I ment of this Act, the expression ‘British subject’ and the expression 
‘Commonwealth citizen’ shall have the same meaning. 

(3) The following are the countries hereinbefore referred to, 
that is to say, Canada, Australia, New Zealand, the Union of South 
Africa, Newfoundland, India, Pakistan, Southern Rhodesia and 

Ceylon.”_____ 

Article 5 — Note 7 

1 . 1951 Mad 930 (Prs 18, 19) [AIR V 38 C 329] (DB), M. B. Namazi v. Deputy 
Custodian of Evacuee Property , Madras. 

Article 5 — Note 7a 

1. 1951 Pat 434 (Pr 3) [A I B V 38 G 112] : ILR 30 Pat 21 (DB), Sayeedah Kha - 
toon v. State of Bihar. 
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By virtue of S. 1 of India (Consequential Provision) Act, 1949, (12, 
13 & 14 Geo VI, C. 92), the provisions of existing laws would continue 
to apply until a provision to the contrary is made by the proper 
authority even after the coming into existence of the Constitution. 
Hence, S. 1 of the British Nationality Act above quoted continues to 
apply to India even after the coming into force of the Constitution. 
The same result is also reached by the application of Art. 372 of the 
Constitution. 

Article 5 or other articles relating to citizenship do not refer to 
Commonwealth citizenship which may bo dealt with by Parliament 
under Art. 11 if and when it thinks fit to do so. 

See also Art. 9 Note 2. 

9. Applicability to Jammu and Kashmir. _Part II of the 

Constitution dealing with citizenship does not apply to the State of 
Jammu and Kashmir. See Art. 370 (1) read with the Constitution 
(Application to Jammu and Kashmir) Order, 1950, cl. (3). 


6 . Notwithstanding anything in Article 5, a 
person who has migrated to the territory of India 
from the territory now included in Pakistan shall 
be deemed to be a citizen of India at the commence¬ 
ment of this Constitution if— 

(a) he or either of his parents or any of his 
grand-parents was born in India as de¬ 
fined in the Government of India Act, 
1935 (as originally enacted); and 

(i) (i) in the case where such person has so 

migrated before the nineteenth day of 
July, 1948, he has been ordinarily resi¬ 
dent in the territory of India since the 
date of his migration, or 

(ii) in the case where such person has so 
migrated on or after the nineteenth 
day of July, 1948, he has been regis¬ 
tered as a citizen of India by an 
officer appointed in that behalf by the 
Government of the Dominion of India 
on an application made by him there¬ 
for to such officer before the com¬ 
mencement of this Constitution in the 
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form and manner prescribed by that 
Government: 

Provided that no person shall be so 
registered unless he has been resident 
in the territory of India for at least 
six months immediately preceding the 
date of his application. w -' 


Cognate provisions 

Article G came into force on 26-11-1949—See ART. 394. 

Commencement of this Constitution —Cleaning of — Xlie expression refers 
to 26-1-1950—See ART. 394. 


Rights of citizenship of certain migrants to Pakistan notwithstanding any¬ 
thing in Art. 6—Sec ART. 7. 

Person voluntarily acquiring citizenship of a foreign State not to be a citizen 
of India—See ART. 9. 


Synopsis 


1. Scope of the article. 

2. “Territory of India.”—See ART. 1 

Note 6. 

3. “Territory now included in 

Pakistan.” 

4. “Shall be deemed to be a citizen 

of India.” 

5. “Commencement of this Consti¬ 

tution.” 

6. “Any of his grandparents.” 


7. “India as defined in the Govern¬ 

ment of India Act, 1935.” 

8. “Migrated,.”—See ART. 7 NOTE 2. 

9. “Ordinarily resident.” — See 

art. 5 Note 6. 

10. Dominion of India. 

11. “Resident.”—Cl. (b) (ii) Proviso. 

12. Permit system for entry into 

India—Validity. — See Notes on 
ART. 7. 


1. Scope of the article. — As already seen in the notes on 
Art. 5, Art. 5 enunciates the general rule as to citizenship of India, 
while the succeeding Arts. 6, 7, 8 and 9 create exceptions to that 
general rule. Of these articles, Arts. 6 and 7 are concerned with 
immigrants from and to Pakistan. The two articles make special 
provision as regards such immigrants. Article 6 deals with immi¬ 
grants from Pakistan into India and Art. 7 deals with immigrants 
from India to Pakistan. 

As seen under Art. 5, the Constitution has adopted a territorial 
basis for citizenship of India and not a racial or religious one. Citizen¬ 
ship is made to depend upon domicile within the territory of India 
coupled with the birth of the person or of either of his parents in 
India or the fact that such person was ordinarily resident in the terri¬ 
tory of India for not less than five years immediately preceding the 
coming into force of the Constitution. 

The territory of India for the above purpose refers to the territory 
of India under the Constitution and excludes Pakistan, although 
Pakistan was part of India prior to independence. But owing to mass 
migrations which took place on account of the division of the country 
into two separate States, it was found necessary to make special 
provision with regard to such migrants. These special provisions are 
contained in this article and Art. 7. 
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Article 6, which deals with the question of migrants from 

Pakistan into India, is, like Art. 5, limited in its applicability to the 

commencement of the Constitution , i. e. 26-1-1950, and deals with 
citizenship as at that date. 

To claim the right of citizenship under this article, the following 
conditions must be satisfied : 

(1) The person claiming citizenship must have migrated from 
Pakistan into India. 

(2) He or either of his parents or any of his grand-parents 

must have been born in India as defined in the Government of 

India Act, 1935 as originally enacted, that is, in undivided pre- 
partition India. 

But not all such migrants will be ipso facto deemed to be citizens 
of India under this article. To determine the question whether such 
persons would bo deemed to be citizens under this article the date of 
their migration into India has to be seen. The 19th of July 1948 marks 
the dividing line. Those who migrated before 19-7-1948 would be 
deemed to be citizens of India automatically if they had been ordi¬ 
narily residents in the territory of India since the date of their 
migration. 

Those who migrated after 19-7-1948 would be deemed to be citizens 
of India only if they have been registered as citizens as required by 
Art. G (b) (ii). Under that clause registration as citizen can be made 
in such cases only where the application for such registration was 
made before the commencement of the Constitution i. e., 20-1-1950 
(See Art. 394). Further, under the proviso to that clause’ no person 
shall be registered as citizen under cl. (ii) unless ho has been resident 
in the territory of India for at least six months immediately preceding 
the date of his application. Reading the proviso and cl. (ii) together 
it is, therefore, clear that a migrant from Pakistan cannot get himself 
registered as a citizen of India unless ho had migrated before 2G-7-1949 
and had resided in India from that date till 26-1.1950. As to require¬ 
ment of permit for entering India from Pakistan, see Art. 7 , Note 3 . 

To sum up, migrants from Pakistan (who satisfy the qualification 
as to the place of their birth or of their parents or grand-parents) will 
be deemed as Indian citizens under this article if they have migrated 
before 19-7-1948 and have been ordinarily residents in the territory of 

of t^eir migration. If they have migrated after 
1 .^7- 19 48 but before 26-7-1949 they can get themselves registered as 
citizens of India by presenting an application for the purpose at any 
'me before 26-l-19o0, provided that they have been residents in India 
for the previous six months. Migrants from Pakistan after 26-7.1949 

5? ve th n Pr ! V i lege l 0f gefctiug themselves registered as citizens, 
article ^ ™ b ° deGmed to be citizens of Mia under this 

Migrants from Pakistan” will include those who, having previ- 

m j gr f ^f 1 -, fl ’° m India t0 Pakistan > ( a ^er 1st March 1947 and 
y orfeited their right to Indian citizenship under Art. 7) have 


Article 6 
Note 1 
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subsequently returned to India. But whether they return before 
19-7-1948 or after, they will have to get themselves registered as citizens 
of India under cl. (b), as all such persons will be deemed to have 
migrated to the territory of India only after 19-7-1948 for the purpose 
of cl. (b) (ii) of Art. 6 . (See Art. 7, proviso.) Moreover, it would be 
necessary lor such persons to obtain a permit for re-settlement or 
permanent return before they can get themselves registered as citizens 
of India. (See proviso to Art. 7.) 

Clause (b) (ii) contains an ambiguity. The wording of the clause 
creates an ambiguity as to whether it is the registration as a citizen 
of India that has to be made before the commencement of the Consti¬ 
tution, or whether it is the application for registration that has to be 
made before the commencement of the Constitution. But in view of 
the fact that the words ‘application made’ are more proximate to the 
words ‘before the commencement of this Constitution’ than the words 
he has been registered’, it is conceived that it would be sufficient for 
the purpose of the clause if the application was made before the 
commencement of Constitution though it was not disposed of before 
that date. Moreover, the other construction would lead to very great 
hardship and would result in migrants being penalised for delays in the 
disposal of their applications for which they may not be responsible. 

It would be seen from the above that this article shuts out from 
Indian citizenship all migrants from Pakistan after 26-7-1949. This 
means that under the article as it stands the thousands of Hindus and 
others who have been compelled to leave Pakistan, especially East 
Bengal, and find asylum in India, after that date, will be denied rights 
of Indian citizenship. It is hoped that Parliament in exercise of its 
powers under Art. 11, will ere long pass the necessary legislation to 
obviate this hardship. v 

2. Territory of India. — See ART. 1, NOTE 6. 

3. “Territory now included in Pakistan.” — The meaning 
of this expression has to be gathered from the Indian Independence 
Act, 1947 (10 & 11 Geo. VI, C. 30) although that Act has now been 
repealed by this Constitution. (See Art. 395.) Under S. 2 (2) of that 

Act the territories of Pakistan would be the following :— 

* ) 

(a) the territories which on 15-8-1947 were included in the Provinces 
of East Bengal and West Punjab as constituted under Ss. 3 
and 4 of the Act; 

■ (b) the territories whicli at the date of the passing of the Act, 

namely 18-7-1947, were included in the Province of Sind and 

Chief Commissioner’s Province of British Baluchistan ; and 
' « 

(c) the territories included in what was previously the North-West 
Frontier Province. 


4. “Shall be deemed to be a citizen of India.” 


The 


wording in Art. 5 is ‘shall be a citizen of India’. But once a person 
I is deemed to be a citizen, his rights and obligations cannot be different 
! from those of a person who is a citizen. ^ - 
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5. “Commencement of this Constitution.” — Seo also 
Art. 5 Note 2. 

This article also applies only to the determination of citizenship 
as at the commencement of the Constitution, that is, 26-1-1950. 1 

6. “Any of his grandparents.” — Grandparents will include 
both maternal and paternal grandparents and hence the use of the 
word any’ and not ‘either’ as in the case of parents. 

7. India as defined in the Government of India Act, 
1935. ’—The definition of “India” was contained in S. 311 (1) of the 
Government of India Act, 1935, and ran as follows 

India’ means British India together with all territories of 
*any Indian Ruler under the suzerainty of His Majesty, all territo¬ 
ries under the suzerainty of such an Indian Ruler, the tribal areas, 
and any other territories which His Majesty in Council may, from 
time to time, after ascertaining the views of the Federal Govern¬ 
ment and the Federal Legislature, declare to be part of India.” 

And the definitions of < British India’ and “tribal areas” con¬ 
tained in the same section are as follows :_ 


Article 6 
Notes 5-10 


a i 


it i 


i 


Biitish India means all territories for the time being com. 

prised within the Governors’ Provinces and the Chief Commissioners’ 
Provinces.” 

- Tribal areas means the areas along the frontiers of India 

: or in Baluchistan which are not part of British India or of Burma 
or of any Indian State or of any foreign State.” 

India thus comprised the Governors’ Provinces, Chief Commis¬ 
sioners’ Provinces, Indian States and tribal areas. 

The following were the Governors’ Provinces : Madras, Bombay 

Bengal, the United Provinces, the Punjab, Bihar, the Central Provinces 

and Lerar, Assam, the North-West Frontier Province, Orissa and Sind- 
(See S. 46). 

^ The following were the Chief Commissioners’ Provinces : British 
Baluchistan, Delhi, Ajmer-Merwara, Coorg and the Andaman and 
Nicobar Islands, and Pantli Piploda : (See S. 94 of the Act). 

8. “Migrated.”—See ART. 7, NOTE 2. 

9. “Ordinarily resident”—See ART. 5 NOTE G. 

10 Dominion of India. — Under S. 1 of the Indian Indepen¬ 
d ence Act, 1947, two independent Do minions were set up in India, 

Article 6 — Note 5 

1. See 1952 Cal 838 (839) (Pr 5) [AIR V 39] : 1952 Cri L Jour 1686 (DB), Supdt. 
2?cmr. of L. A. t W. B. v. Rab Nawaz Khan. {Held registration under cl. (b) 

oti ^ S 6 D f C ° 9 r^^ tlZen l hiP fr ° m , a date aDterior to the int0 force 

thu lrf ’i V h 5 0vember 1949 (see Arfc - 394 > - Ifc is submitted that under 
i 1 a 0 r ^^ le T clfclzen8hl P counts from the “commencement of the Constitution", 

artidl )] JaDUary 1950 < see Arfc * 394 ) the coming into force of this 
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Rights of citi¬ 
zenship of cer¬ 
tain migrants to 
Pakistan, 


known respectively as India and Pakistan. Immediately before the 
commencement of this Constitution India was a Dominion as so 
constituted. As the application for registration as citizen is to be made 
before the commencement of the Constitution, the. application is 
required to be made to an officer appointed by the Government of the 
Dominion of India. ✓ 

11. “Resident”—Cl. (b) (ii) Proviso.—It is significant that 
the migrant from Pakistan applying to get himself registered as a 
citizen of India, is only required to have been resident and not ordi¬ 
narily resident in India, for six months before his application. It is 
conceived that the word ‘resident’ in proviso to cl. (b) (ii) has the 
same meaning as the word ‘resides’ in S. 20 of the Code of Civil Pro¬ 
cedure. The word ‘resident’ also occurs in S. 4 of the Indian Income- 
tax Act, 1922, and decisions bearing on the meaning of the word in 
that section, may be usefully referred to. 

See also Note 6 on Art. 5. 

12. Permit system for entry into India — Validity. — See Notes on 

ART. 7. 


T. Notwithstanding anything in Articles 5 and 
6, a person who has after the first day of March, 
1947, migrated from the territory of India to the! 
territory now included in Pakistan shall not bef 


deemed to be a citizen of India : v 

Provided that nothing in this article shall apply 
to a person who, after having so migrated to the 
i territory now included in Pakistan, has returned to 
[ the territory of India under a permit for resettle¬ 
ment or permanent return issued by or under the 
authority of any law and every such person shall for 
the purposes of clause (b) of Article 6 be deemed to 
have migrated to the territory of India after the 
nineteenth day of July, 1948. 


COGNATE PBOVISION 

Article 7 came into force on 26-11-1949 —See ART. 894. 


1. Scope of the article. 

2. Migration, meaning of. 

3. Permit system. 


Synopsis 

4. Territory of India, meaning of— 

See ART. 1 NOTE 6. 

5. “Territory now included in 

Pakistan.”—See ART.6 NOTE 3. 


1. Scope of the article.—This article deals with the question 
of right of citizenship of a person who migrates to Pakistan. Accord¬ 
ing to the article a person who migrates to Pakistan after 1-3-1947 
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irom India shall not be deemed to be a citizen of India, although he 
may be otherwise qualified'to be treated as such citizen under Art. 5 
or Art. 6. Thus, for instance, even a person having his domicile in 
India and born within the territory of India, cannot be deemed to be 
a citizen of India if he migrates to Pakistan after 1-3-1947. This 
incidentally shows that migration has nothing to do with domicile 

and that a person may be held to migrate to Pakistan even if he con¬ 
tinues to have his domicile in India. 2 

V 

This article only applies to persons migrating to Pakistan. If a 
person migrates to any other country, he will not necessarily lose his 
■ Indian citizenship. Whether he continues to be a citizen will depend 
upon whether he has changed his domicile. Further, if he has volun¬ 
tarily acquired the citizenship of a foreign State, he will under Art. 9 
cease to be an Indian citizen. 

Even in the ease of migrants to Pakistan this article will not 

apply so as to deprive them of their Indian citizenship if they have 

migrated before 1-3-1947. In their case also, the question of their 

continued Indian citizenship will depend upon their having changed 

t eir domicile to Pakistan or having voluntarily acquired the citizen¬ 
ship of Pakistan. 

It has been seen in Note 1 on Art. 0 that persons migrating to 
India from Pakistan can become citizens of India under certain 
circumstances. It has also been seen there that persons who have first 
migrated from India to Pakistan so as to forfeit their citizenship of 
India may regain their Indian citizenship by returning to the terri¬ 
tory of India, provided certain conditions are satisfied Such persons 
will bo treated as migrants from the territory of Pakistan to India so 
as to be entitled to the benefit of the provisions of Art. 6. But it 
would be necessary for them to obtain a permit from the proper 
authorities for resettlement or permanent return.®' Such permit is 
not necessary under this article in the case of persons migrating to 
India from Pakistan for the first time and not returning to India 
after having once migrated to Pakistan from India. 4 Of course even 

Article 7 — Note 1 

*74 nomjf (Pr 'W ) [ t IR c 38 c 39] : ILR (1951) N “g 328 = 52 Cri L Jour 

™ 1 XT li ol , iammad -final/ V. State of Madhya Pradesh. 

1951 Nag 38(Pr22) [AIR V38Cl2]:ILR(1951)Na«523 mm itr l a 

Ibrahim v. High Commr. for India in Pakistan ° ’ ohammad 

\ ^utdttt 38 (P ‘ 3) [A1K V 38 ° 25] 1 52 Cd L W 585 > Uandhara Jalab 

3 Aa, 9 l 8 „ A11 (A 8 ji 79) CA , IR V 4 °? 77] (DB) ’ Kulsum Bibi '■ district Magistrate 
and Kturnl tfr a ? mi6ra f ‘° Pakistan from India 1st March 1947 
unLs (a? he t lT ^ aaDDOt haVC hiS Indian citi “'iship revived 

return- or he i , I “ dlft U “ der a P ermit £or ^-settlement or permanent 

SKI “‘;zzs i-Zir. 

as? “ - - ■»- — >.™ 
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such persons will have to satisfy the requirement of Art. 6 before 
they can be considered as citizens of India. A permit was necessary 
for entering India from Pakistan under the Influx from Pakistan 
(Control) Act, 1949 (now repealed) unless the person was exempted 
under the Rules. (See Note 3.) 


2. Migration, meaning of. — According to the Webster’s 
/Dic'j lion ary, “to migrate” means “to go from one place to another, 
especially to move from one country, region or place of abode or 
sojourn to another with a view to residence.” So, the moving with a 
view to residence would appear to be essential for “migration”. 


The decisions on Art. 7 are also in consonance with this view. 
In Shabbir Hussain v. U. P. State} for instance, it was remarked by 
Bhargava, J., that the expression “migrated from the territory of 
India to the territory now included in Pakistan” seems to have been 
used in Art. 7 in the sense of departure from one country to another 

! with the intention of residence or settlement in the other country. A 
temporary visit to another country on business or otherwise cannot 
lamount to migration. 2 Thus, it has been held that a woman born in 
India and married to a citizen in India taking up temporary residence 
in Pakistan for medical treatment would neither fall under sub-cl. (i) 
of the definition of “evacuee” contained in cl. (c) of S. 2, Bihar 
Administration of Evacuee Property Ordinance, 1949, nor under sub- 
cl. (ii), as the word “resident” occurring there must be construed as 
£ meaning a person who has taken up his or her residence in Pakistan 
permanently. 2a Even if such a person comes within the definition of 
“evacuee” in the Ordinance, nevertheless, she is also a citizen of India 
and as such, is entitled to remain in India. If, while in Pakistan, her 
conduct was such as to create suspicions as to her loyalty to the 
Indian Union, she may, on her return to India, be subjected to such 
restrictions on her movements as Parliament may consider advisable 
but cannot be deported. 3 


Whether a person had migrated from one country to another or 
Jhad gone there on a temporary visit is a^question of fact which will 

plates permit for permanent return only to persons who have migrated to 
Pakistan.) 

Article 7 — Note 2 

1. 1952'All 257 (Pr 67) [AIR V 39 C 90 (8)] : I L R (1952) 1 All 513 : 1952 Cri L 
Jour 553 (DB). 

2. 1953 Pat 112 (Pr 4) [AIR V 40 C 34 ] : I L R 32 Pat 131 (DB), S. M. Zdki 
v. State of Bihar. (The word “ migration ” definitely suggests an element of 
permanent change of residence and not merely movement from one place to 
another. AIR 1952 All 257, Foil.) 

1952 All 257 (Pr 67) [AIR V 39 C 90 (8)] : ILR (1952) 1 All 513 : 1952 Cri L Jour 
553 (DB), Shabbir Husain v. U. P. State. 

1951 Pat 434 (Pr 4) [AIR V 38 C 112] : IL R 30 Pat 21 (DB), Sayeedah Khatoon 
v. State of Bihar. 

2a. 1951 Pat 434 (Pr 4) [A I R V 38 C 112] : I L R 30 Pat 21 (DB), Sayeedah 
Khatoon v. State of Bihar. 

3. 1951 Pat 434 (Pr 4) [A I R V 38 C 112] : I L R 30 Pat 21 (DB), Sayeedah 
Khatoon v. State of Bihar. 
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have to be decided on all the circumstances of the case. 4 Thus, where a 
person born and brought up in the Indian territory and doing business 
‘there sent some of his goods to Lahore in Pakistan and in order to 
dispose of the goods there he personally went there for a stay of two 
months, and had expressed his intention that he was going there only 
on a temporary visit and would return home after finishing his 
business and did so return, it was held that lie had not migrated to 
Pakistan. 6 

The expression ‘migration* in Art. 7 of the Constitution embraces 
in its scope two conceptions: (l) going from one place to another, 
iand (2) the intention to make the destination a place of abode or resi¬ 
dence in future. In the context of the Constitution, it has the notion 
of transference of allegiance from the country of departure to the 
country of adoption. 51 Thus, where, the facts proved were that A left 
his home for Pakistan after 1st March 1947, that while in Pakistan lie 
took up service which he lost later, that'lie came to India on a tem¬ 
porary visit about thirteen months after his departure, that the 
purpose for which he avowedly came to India was his marriage and 
taking away his family to Pakistan, that he wanted to return to 
Pakistan but his wife did not agree to accompany him, and that his 
application for re-conferment of the status of an Indian citizen on 

him was rejected, it was held that A had ‘migrated’ to Pakistan and 
was not a citizen of India. 6 

But migration does not connote necessarily intention to change 
one’s domicile. Migration within the meaning of Art. 7 of the Consti¬ 
tution simply means departure from India to Pakistan for the purpose 
of residence, employment or labour and has no reference to domicile. 
So, where a person who, though ^domiciled in India, goes over to 
Pakistan for employment he has migrated to Pakistan and is no longer 
a citizen of India and has lost his Fundamental Rights and cannot, 
therefore, invoke Art. 13 of the Constitution to declare the Influx from 
West Pakistan (Control) Act, 1949, void. 7 

The view that migration does not necessarily involve intention to 
change one’s domicile receives support from the wording of Art. 7 
itself which begins with the words “notwithstanding anything in 
Arts. 5 and 6.” These words necessarily imply that a person who 
would otherwise be a citizen of India according to the article would be 


4. 1952 All 257 (Pr 67) [AIR V 39 C 90 (8)] : I L li (1952) 1 All 513 : 
Jour 553 (DB), Shabbir Husain v. 17. P. State. 

5. 1952 All 257 (Pr 67) [AIR V 39 C 90 (8)] : I L R (1952) 1 All 513 : 
Jour 553 (DB), Shabbir Husain v. U. P. State. 


1952 Cri L 
1952 Cri L 


5a. See 1953 Pat 112 (Pr 4) [A I R V 40 C 34] : ILR 32 Pat 131 (DB), S'. M. Zahi 
v. State of Bihar. {In the context in which the word “migrate” occurs, it indi¬ 
cates a movement from one place to another with a view to settle down in that 

country so as to affect the person’s right of citizenship in the country from 
which he migrated.) 


6 - ““ ] C (Pr 7 > !>in V 38 C 4] : 1952 Cri L Jour 338 (DB), Badruzzaman 
v. l he State. 

7 1 T 1 , “ 38 < Pr »> UIR V 38 C 25] : 52 Cri L Jour 585, Mandhara Jakob 
v. Hutch Government. 
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deemed to have ceased to be one if he has migrated to Pakistan after 
1-3-1947. This necessarily means that though a person may have his 
domicile in India, he would cease to be a citizen, as under Art. 5 
Indian citizenship necessarily requires Indian domicile in every case. 

Women and children 

A wife or child migrating to Pakistan after 1-3-1947 loses the 
\ Indian citizenship even though the husband or father continues £o be 
> an Indian citizen. 8 

Illustration. 

The wife and minor children of a Muhammadan, resident of 
India, proceeded to Karachi after 1-3-1947 under a tem¬ 
porary permit and stayed there for more than six months. 
It was a time when great political changes were happening 
and migrations on a large scale were taking place from 
one country to another. There was no explanation why 
they stayed for such a long time in Pakistan before, 
returning to India. It was held that they had migrated toi 
Pakistan and lost Indian citizenship under this article, 1 
though the husband and father remained an Indian* 
citizen. 9 


3. Permit system. — As seen in Note 1, although a person, 
who has migrated from India to Pakistan after 1-3-1947, may return 
to India and get himself registered as a citizen of India under Art. 6 
(b) (ii), it is necessary for him to obtain a permit for re-settlement or 
permanent return from the proper authorities. 

Article 6 (b) (ii), relating to persons migrating from Pakistan 
to India (and not persons returing to India from Pakistan after having 
once migrated to Pakistan), does not itself require that such persons 
should obtain a permit for entry into India. But thjs does not affect 
the validity of any law which may impose such a requirement. 
Hence, if there is such a law there will practically be no difference as 
regards the requirement of such permit, between persons migrating 
from Pakistan to India for the first time and persons returning to 
India from Pakistan. The fact that in the latter case the proviso to 
Art. 7 requires a permit for resettlement or permanent return , does 
not affect the question of a permit being necessary in all cases for 
entry into India. 

The Influx from Pakistan (Control) Ordinance, 1948, and the 
Influx from Pakistan (Control) Act, (23 of 1949) (now repealed by 
Act 76 of 1952) which superseded and re-enacted the Ordinance, were 
laws which required a permit for entry into India from Pakistan from 
any person. The provisions of the Act were wide enough to include 
not only migrants from Pakistan and persons returning from Pakistan 


8. 1953 Sau 37 (Pr 5) [AIR V 40 G 17] (FB), Khzirshid v. State of Saurashtra . 
1953 All 178 (179) [A I R V 40 C 77] (DB), Kulsum Bibi v. District Magistrate , 
Kanpur . (This article applies also to children, migrating to Pakistan.) 

. 1953 Sau 37 (Pr 5) [A I R V 40 G 17] (FB), Khurshid v. State of Saurashtra' 



RIGHTS OF CITIZENSHIP OF MIGRANTS TO PAKISTAN 127 

after having once migrated to Pakistan so as to forfeit their Indian 
citizenship under the first paragraph of Art. 7, but also citizens of 
India who, for some reason or other, had gone to Pakistan and were 
returning to India. 1 The Influx from Pakistan (Control) Ordinance, 
1948, and S. 7 of the Influx from Pakistan (Control) Act, 1949, were 
not ultra vires in so far as the persons of Indian domicile were con¬ 
cerned. 2 Further, even in relation to citizens of India the restrictions 
imposed by the Ordinance and the Act, by the introduction of permit 
system, being in the interest of the general public consequent on the 
partition of the country, and reasonable, were not inconsistent with 
Art. 19 (1) of the Constitution. 3 There is nothing in Arts. 5 and 6 of 
the Constitution which precludes Parliament from enacting a law- 
imposing the requirement of a permit for return to India. 4 Article 11 
is wide enough to empower the Parliament to make a law- restricting 

e\en the right of a citizen of India to enter India from outside the 
country. 6 

In the case of a person not domiciled in India or Pakistan, a 

.permit is not necessary for entry into India from Pakistan. But a 

1 passport a3 required by the Indian Passport Act, 1920, would be 
»enough. 

The power to grant a permit implies also a power to cancel one 

and it is competent to Parliament to provide for a cancellation of a 

permit. Rule 29 of the Permit System Rules was not in conflict with 

Arts. 5 to 9 of the Constitution. 8 The effect of cancelling a permit 

was the same as jf no permit was issued at all. 7 A permit could bo 

, cancelled even after it had been availed of, and the omission to hear 

the person before cancelling the permit and the omission to assign any 

reasons for cancelling the permit, did not infringe the Permit System 
Rules. 8 

4. Territory of India, meaning of. _ See ART. 1 NOTE G. 

“Territory now included in Pakistan.” — See ART. G NOTE 3 
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1. 1951 Nag 43 (Pie 4, 10) [AIR V 38 C 13] : I L R (1951) Nag 552 • 1952 Cri T 
Jour 580 (DB), Atau Ralieman v. State of Madhya Pradesh. 

2 ;“ N ; g 185 ( f r8 > W* y 38 C 89] : ILR (1951) Nag 328 : 52 Cri L Jour 74 
(DB), Mohammad Hamf v. State of Madhya Pradesh 

1951 Nag 43 (Prs 4, 10, 11) [AIR V 38 0 13] : I L R (1951) Nag 552 • 1952 Cri T 
Jour 580 (DB), Atau Raheman v. Stale of Madhya Pradesh 

185 < P ' 7) [ y iR c V 38 C 3 9] = ILK (1951) Nag 338 : 52 Cri L Jour 74 
IDB), Mohammad Hamf v. State of Madhya Pradesh 

4. 1951 Nag 38 (Pr 28) [AIR V 38 C 12] : ILR (1951) Nag 523 (DB), Mohammad 
lbiahnn v. High Commr. for India in Pakistan. 

Vo 9 f™ a i 43 p r , 10) CAIE C 38 ° 13] : ILK (1951) N “S 552 : 1952 Cri L Jour 
o80 (DB), Atau Raheman v. State of Madhya Pradesh. 

6. 1951 Nag 38 (Pr 28) [AIR V 38 C 12] : ILR (1951) Nag 523 IDRi ir„j „ , 

llrahim v. High Commr. for India in Pakistan ( > ' Mahammad 

7. !95! Nag 38 (Pr 23) [AIR V 38 C 12] : ILR (1951) Nag 523 (DB), Mohammad 
Ibrahim v. High Commr. for India in Pakistan. 

8. 1951 Nag 38 (Pr 25) [AIR V 38 C 12] : ILR (1951) Naz 523 fnffl a 

Ibrahim v. High Commr. for India in Pakistan & ( ^ Moha ””™ d 


Article 7 
Notes 3-5 



128 


CITIZENSHIP OF INDIANS RESIDING OUTSIDE INDIA 


Rights of citi¬ 
zenship of cer¬ 
tain persons of 
Indian origin 
residing outside 
India. 


8 . Notwithstanding anything in Article 5, any 
person who or either of whose pareiits or any of 
whose grandparents was born in Indians defined in 
the Government of India Act, 1935 (as originally 
enacted), and who is ordinarily residing in any 
country outside India as so defined shall he deemed 
to be a citizen of India if he has been registered as 
a citizen’ of India by the diplomatic or consular 
representative of India in the country where he is 
for the time being residing on an application made 
by him therefor to such diplomatic or consular 
representative, whether before or after the com¬ 
mencement of this Constitution, in the form and 
manner prescribed by the Government of the Domi¬ 
nion of India or the Government of India. 


COGNATE PROVISIONS 


Article 8 came into force on 26.11.1949—See ART. 394. 


“Commencement of this Constitution”—Meaning of—This expression refers 
to 26-1.1950—See ART. 894. 

Person voluntarily acquiring citizenship of a foreign State not to be a citizen 
of India—See ART. 9. 

Synopsis 


1. Scope of the article. 

2. “Any person who . . . was born 

in India.’* 

3. “India as defined in the Govern¬ 

ment of India Act, 1935.”— 
See ART. 6 NOTE 7. 


4. “Ordinarily residing.** — See 

ART. 5 NOTE 6. 

5. “Any country outside India as 

so defined.’* 

6. “Whether before or after the 

commencement of this Consti¬ 
tution.’* 


1. Scope of the article -This article is, like Art. 6, one by 

way of extension of the citizenship conferred by Art. 5. The effect of 
Art. 8 is to relax in cases coming under it the qualification prescribed 
by Art. 5 for Indian citizenship. 

The following conditions must be satisfied for a person to be 
regarded as an Indian citizen by force of this article : 

(1) He must have been born in India as defined in the Government 

of India Act, 1935, as originally enacted or either of his 
parents Or any one of his grandparents must have been born 
in India as so defined. 

(2) He must he ordinarily resident in a country outside India as so 

defined. 

(3) He must have been registered as a citizen of India by the diplo- 

matic or consular representative of India, in the country of bis 
residence on his application in the prescribed form. 
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If these conditions are satisfied he will be entitled to be regarded 

as an Indian citizen even though he may not have his domicile in 

India or he or his parents may never have resided in or even seen 

India. The provisions of this article, however, are subject to Art. 9. 

If a person acquires a foreign domicile and is consequently held to have 

voluntarily’ acquired the citizenship of a foreign country, he cannot 

claim Indian citizenship also under this article. It may, however, be 

presumed that in such cases he will not be registered as a citizen of 
India under this article. 

It will be seen that the effect of this article is to confer the right 
of Indian citizenship on a person born in pre-partition India °or 
descended from parents or grandparents born in pre-partition India but 
j now residing in a foreign country other than Pakistan. The privilege 
is not conferred upon residents of Pakistan. 

Under this article, even a person who has migrated to Pakistan 
after 1-3-1947 and thereby lost his Indian citizenship under Art. 7, 
may, if he is ordinarily resident in a foreign country other than 
Pakistan, get himself registered as an Indian citizen by the diplomatic r 
or consular representative of India in such foreign country. 1 

2. “Any person who . . . was born in India.”—Compare similar word¬ 

ing in ART. 6 cl. (a). 

3. “India as defined in the Government ot India Act, 1935 ” 

ART. 6, NOTE 7. 

• 4. “Ordinarily residing."—See ART. 5, NOTE, 6. 

5. “Any country outside India as so defined.” — These 
words show that a resident of Pakistan is not entitled to the benefit of 
this article. It may also be noted that the words used are “country 
outside India” and not “foreign State” as in Art. 9. A “country 
outside India” is not necessarily a foreign State. Under Art. 367 
cl. (3), no doubt, a foreign State” has been defined as meaning for 
the purpose of this Constitution any. State other than India. But the 
proviso to the clause empowers the President to declare by Order any 
State not to be a foreign State for certain purposes. Even a country 
which is thus declared not to be a foreign State will be a country 
outside India for the purpose of this article. 

6. Whether before or after the commencement of this 
Constitution.” —These words are significant. They show that unlike 
Art. 5 or Art. 6, this article deals with Indian citizenship not only 
at the date of the commencement of the Constitution but also at a 
subsequent time, although under Art. 11 the Parliament has power to 
alter the law about such citizenship. 
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178 <179) CAIR V 40 ° 77] (DB) ’ KuUum Bibi v - District Magistrate, 
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9 . No person shall be a citizen of India by virtue 
of Article 5, or be deemed to be a citizen of India by 
virtue of Article 6 or Article 8, if be has voluntarily 
acquired the citizenship of any foreign State. r 

COGNATE PROVISIONS 

Article 9 came into force on 26-11-1949—See ART. 394. 

Foreign State—For interpretation of, see ART. 367 (3). 

1. Scope of the article. —According to this article, even though 
a person might be a citizen of India or might be deemed to be a citizen 
of India under the foregoing articles, he will cease to be an Indian 
citizen if he has voluntarily acquired the citizenship of any foreign 
State. The emphasis is on the word “v^Juntarily”. 1 Whether he has 
become a citizen of a foreign State must depend upon the law of that 
State. As seen in the notes on Art. 5, each country has the right to 
lay down by its laws the qualifications for its citizenship. 

This article embodies a general principle which other countries 
also have adopted. 2 

Renunciation by declaration of alienage 

Where a person is both a British and a Dutch citizen and is 
called on for military service in his former capacity, his renunciation 
of British citizenship after he is arrested for failure to present himself 
for military duty cannot form an answer to the charge. 3 

2. Foreign State. — This expression has been defined under 
Art. 367 (3) according to which the words ‘foreign State’ mean for the 
purpose of this Constitution any State other than India except a State 
which has been declared by the President under the proviso to the 
clause not to be a foreign State for any particular purpose or purposes. 

Under this proviso the Constitution Declaration as to Foreign States 
Order, 1950, has been passed whereby, subject to the provisions of 

Article 9 — Note 1 

1. See (1939) 83 Law Ed 1320 (1323) : 307 U S 325, Perkins v. Elg. (Self expatria¬ 
tion presupposes a voluntary renunciation or abandonment of citizenship which 
cannot be imputed to an infant during his minority. Mere fact that a child 
born in the United States of naturalized parents may have acquired a citizen¬ 
ship in a foreign country under the law of that country on the resumption of 
such citizenship by his parents, does not necessarily mean that he has lost his 
United States citizenship.) 

2. See (1903) 1903-1 K B 444 (458) : 72 L J K B 167, Bex v. Lynch. (Under S. 6 
of the Naturalization Act of 1870 (English), a British subject who voluntarily 
becomes naturalized in a foreign State is deemed to have ceased to be a British 
subject . But he cannot become naturalized in an enemy State in time of war 
and his act of becoming so naturalized will amount to treason.) 

3. (1917) 116 Law Tim 446 (447) : 33 Tim L R 317, Yecht v. Taylor. 

[See also (1917) 2KB 129 (139) : 86 L J KB 943, Bex v. Middlesex Begiment. 
(In this case it was held that the renunciation of British citizenship by declara¬ 
tion of alienage by a person after his enlistment in the army would not entitle 
him to discharge from the army before the end of the war, even assuming that 
he was entitled to make sach a declaration.)] 
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any law that may be passed by Parliament, every country in the 
Commonwealth has been declaredn ot to be a “foreign State” for the 
purpose of the Constitution. 


10 . Every person who is or is deemed to be a 
citizen of India under any of the foregoing provisions 
of this Part shall, subject to the provisions of any 

law that may be made by Parliament, continue to 
be such citizen. / 

1. Scope of the article. — Articles 5 and 6, it has been seen, 
relate to citizenship at the commencement of the Constitution. This 
article provides that a person who is deemed to be a citizen of India 
under any of the foregoing articles will continue to be an Indian citizen 
until and unless his status is affected by any law passed by Parliament. 
It may be noted in this connection that the Parliament of the Union 
has the exclusive legislative jurisdiction with regard to citizenship 
naturalization and aliens : (See Sch. VII, List 1 , Entry 17 ) 


11. Nothing in the foregoing provisions of this 
Pnit shall derogate from the power of Parliament 
to make any provision with respect to the acquisition 

and termination of citizenship and all other matters 
relating to citizenship. 


1. Scope of the article. — As seen under Art. 5, the Consti¬ 
tution except under Art. 8 does not say who shall be entitled to the 
right of Indian citizenship. If the question arises with regard to a 
person who was not a citizen of India or was not deemed a citizen of 
India at the commencement of the Constitution , e. g., a person born 
of Indian citizens after the commencement of the Constitution, the 
Parliament has, under this article, expressly reserved to it plenary 
powers for legislating not only to cover such gaps in the provisions as 
to citizenship in the Constitution but also to make any provision with 
respect to the acquisition and termination of citizenship and all other 
matters relating to citizenship. This means that Parliament can by 
iaw make any provision as to citizenship different from that contained 
in the Constitution. It may be noted that the subject of “citizenship 
naturalization and aliens” falls exclusively within the legislative juris-' 
diction of the Union Parliament. (See Sch. VII, List 1 , Entry 17.) 

This article cannot be relied upon to validate the provisions of 
any law passed before the coming into force of the Constitution. 1 


Arucie 11 


—-- ^ — iNuie ± 

jour 5 5Mmm ( ll [ i IR V 39 0 90 (8)] : ILR (1952) 1 All 513 : 1952 Cri L 
Jour 558 (DB), Shabbir Hussain v. U. P. State. 
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Article 11 Restrictions on right of citizens to enter India 

Note 1 The wide and extensive power under Art. 11 includes lesser power 

to place restrictions even on citizens in the matter of entering the 
territory of India. Parliament can place restrictions on right of a citizen 
to enter India after having left it and having entered India, to observe 
the conditions subject to which he was allowed to enter. Section 7, 
Influx from Pakistan (Control) Act, 1919, (now repealed) was not 
unconstitutional and void after inauguration of the Constitution. 3 


2. 1951 Nag 43 (Prs 4, 10, 11) [AIR V 38 C 13] : ILR (1951) Nag 552 : 1952 Cri 
L Jour 5S0 (DB), At an Pahemanv. State of Madhya Pradesh. 
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Directive Principles of State 
Policy. 

American decisions. 


!• The purpose of Fundamental Rights. _ A formal deck, 
lation of fundamental human rights is a characteristic feature ol 
many modern written Constitutions. Reference may be made in tlih 
i connection to Amendments I to X, XIII to XV and XIX to the Consti- 

* “ lon of the United States of America, to Arts. 4, 31, 44, 45, 49, 

I d { 58 ’ 60 ancl 65 o£ tho Swiss Constitution, to Arts. 109 to 160 

J o£th ® Germftn Constitution of 1919, to Arts. 118 to 128 of the Con- 
s stitution of the Union of Soviet Socialist Republics and to Arts 40 
| to 44 of the Constitution of Ireland. Even in England, which has no 
wntten Constitution, the great Charters, l^agna Carta, Petition of 
Eights and Bill of Rights are valued very highly as charters of freedom. 
t Broadly speaking, t Wrights declared in these Constitutions relate to 
equality before the law,freedom of jpeech,freedom of the press, freedom 
of-religion . fre edom of assembly, freedom of association, security of 
person and^ecurlfy pf property.*.. ' * 

Thus, the inclusion of a chapter on Fundamental Rights in the 
Constitution of India is in accordance with the trend of modern demo¬ 
cratic thought. The idea behind such inclusion is that the preserva- 

ion of certain basic human rights against State interference is an 

* indispensable condition of free society. 

In Mott Lai v. Uttar Pradesh Government, 3 Sapru, J„ observed 

as follows in describing the evolution of thought on Fundamental 
■Kignts m modern times :_ 

The history of the evolution of thought on the rights of man 
takes us back into the seventeenth century or even earlier. From 

Part III-(General) — Note 1 

T1W S * n "' S '“ nj MM- (1947) 

“SJ “ ° ‘ “ ™. Lai 

3. 1961 All 267 (Pr 196) [AIR V 38 C 61] : I L B (1951) 1 All 269 (FB). 
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the time of Tom Paine's Rights of Man, Jefferson’s Declaration 
of Rights, Rousseau, and the French Revolution, schools of thought 
have existed down to H. G. Wells and the U. N. 0. discussions on 
human rights, which assert that man has certain natural or inalien¬ 
able rights and that it is the function of the State, in order that 
human liberty might be preserved a^ >fuman personality developed, 
to give recognition and free play to those rights. Fundamental 
Rights were practically to be found in every Constitution that came 
into existence after World War No. 1. After World War No. 2, as 
a result of the discussions on the proposed United Nations Charter 
of Human Rights, they have become even more visibly important 
in most Constitutions framed after that War.” 

The essential importance of Fundamental Rights, which are to be 
sacrosanct and immune from State interference, has been pointedly 
drawn attention to in American decisions, the American Constitution 
being perhaps the most typical example of a Constitution which 
includes a declaration of Fundamental Rights. Thus, in Savings and 
Loan Association v. Topeka* Justice Miller of the Supreme Court of 
America observed as follows : 


There are such rights in every free Government beyond the 
■ control of the State. A Government which recognized no such rights, 
‘. which held the lives, the liberty and the property of its citizens 
.subject at all times to the absolute disposition and unlimited control 
of even the most democratic depository of power, is after all but a 
despotism. It is true it is a despotism of the many, of the majority, 
if you choose to cal] it so, but it is, none the less, a despotism. It may 
be doubted, if a man is to hold all that he is accustomed to call his 
'own, all in which he has placed his happiness and the security of 
'■which is essential to that happiness, under the unlimited dominion 
of others, whether it is not wiser that this power should be exercised 
by one man than by many.” 


Similarly, in Hurtado v. People of California , 5 Justice Matthews 
of the Supreme Court of America observed- as follows : 

“The limitations imposed by our constitutional law upon the 
action of the Governments, both state and national, are essential to 
the preservation of public and private rights, notwithstanding the 
representative character of our political institutions. The enforcement 
: of these limitations by judicial process is the device of self-governing 
> communities to protect the rights of individuals and minorities, as 

S well against the power of numbers, as against the violence of public 
agents transcending the limits of lawful authority, even when acting 
in the name and wielding the force of the Government.” 


Again, in the same case, Justice Matthews made the following 


4. (1875) 22 Law Ed. 455 (461) : 20 Wall 655. 

5. (1884) 110 U S 516 (528, 529, 532) : 28 Law Ed. 232 (237, 238, 239). 
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observations (at page 237 of Law Ed.) : 

“In this country, written constitutions were deemed essential 
to protect the rights and liberties of the people against the encroach¬ 
ments of power delegated to their Governments, and the provisions 
of Magna Charta were incorporated into Bills of Rights. They were 
limitations upon all the powers of Government, legislative as well as 
executive and judicial.” 

The object of having a declaration of Fundamental Rights may 
also be gathered from the statements of the makers of the American 
Constitution. was * n P ai ’i s when the Federal Conven¬ 

tion was at worF'^wrote to Madison in December, 1787, expressing 
general approval of the Constitution but strongly criticizing the 
absence of a Bill of Rights. “He desired such a declaration ‘providing 
clearly and without the aid of sophisms for freedom of religion, freedom 
of the press, protection against standing armies, restriction against 
monopolies, the eternal and unremitting force of the habeas corpus 
laws, and trials by jury in #ill matters of fact, triable by the laws 
of the land and not by the law of the Nations’. 6 He wished ‘to guard 
liberty against the legislative as well as executive branches of the ■ 
! Government’.” 7 

Madison, who was the leading spirit in the preparation of the 
Amendments incorporating Fundamental Rights in the American 
Constitution, observed : 

“If they are incorporated into the Constitution, independent 
v tribunals of justice will consider themselves in a peculiar manner 
< the guardians of those rights; they will be an impenetrable bulwark 
against every assumption of power in the Legislative or Executive; 
they will be naturally led to resist every encroachment upon rights 
expressly stipulated for in the Constitution by the declaration of 
rights.” 8 

Thus, the underlying idea of a Fundamental Right is that it must 
i be capable of being enforced not only against the Executive but also 


i 


against the Legislature, by judicial process. This point of view is also 
expressed by President William II. Taft of the United States of America 
in his special message to the Congress on 15th August, 1911. 9 

“No honest, clear-headed man, however great a lover of 
popular Government, can deny that the unbridled expression of the 
■ majority of a community converted hastily into law or action would 
■sometimes make a Government tyrannical or cruel. Constitutions 
faxa checks upon the hasty action of the majority. They are the self- 
imposed restraints of a whole people upon a majority of them to 

6. Doct. Hist. Const., Yol IV p. 412. (Quoted in The Supreme Court of the United 
States by Charles Evans Hughes, page 157). 

7. Letter to F. Hopkinson, March 13, 1789, id, Yol. V, p. 159. (Quoted in The 
Supreme Court of the United States by C. E. Hughes, at page 157). 

8. Annals of Congress, Vol. I, 1st Congress 1st and 2nd Sess., p. 439. (Quoted in 
The Supreme Court of the United States by C. E. Hughes, at page 160). 

9. President Taft, Special Message to Congress, 15 Aug., 1911, cited in A.13. Hall, 
Popular Government, pp. 170 — 171. (Taken from Fundamental Rights by 
M. Ramaswamy, 1946 Ed., page 3.) 
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| secure sober action and a respect for the rights of the minority .... 

ln ° l ' der to manifcuu the rights of the minority and the individual 
and to preserve our constitutional balance, we must have Judges 

require ” l " lSG ^ ' lt>C ' de agftinst the “ljM 0l- ity when justice and law 

In Gopalan v. State of Madras, 10 Patanjali Sastri, J„ also 

pointed out that paramountcy to State-made laws is the hall-mark of a 
f undamental Right. 

Tllus ; ihe aim of having a declaration of Fundamental Rights is 
that certain elementary rights of the individual such as his right to 
life, liberty, freedom of speech, freedom of faith and so on, should be 
regarded as inviolable under all conditions and that the shifting majo- 
rities m the Legislatures of the country should not be aflTto tamper 

Cm ' 11 connection, the following observations of Justice 
Jackson of the Supreme Court of America in West Virginia State 
board oj Education v. Barnette 12 may be quoted : 

“The very purpose of a Bill of Rights was to withdraw certain 
su ijecth fiom the vicissitudes of political controversy, to place them 
beyond the reach of majorities and officials and to establish them as 
| egal principles to be applied by the Courts. One’s right to life, 

|liberty, and property, to free speech, a free press, freedom of worship 
§an<i assembly, and other Fundamental Rights may not be submitted 
no vote; they depend on the outcome of no elections.” 

For a discussion of the subject with particular reference to the 
Indian Constitution, see Note 6. 

2. The content of Fundamental Rights. _ As stated in 
i\ote 1, broadly speaking, the rights which are declared as Fundamental 
Rights m various Constitutions of the world relate to certain elemen¬ 
tary human rights, which are regarded as essential for any free society. 
Some of the quotations given in Note 1 refer to what rights may be 
i egaided as being such essential rights. In this connection reference 
may be made to the rights that are regarded as fundamental by 
American decisions relating to the well known “due process” clause 
of the American Constitution under which the conception of Funda¬ 
mental Rights has been developed to a very great extent. The word 
hberty” in this context is given a very wide connotation by American 
decisions as including no^nly i^domj^ Jbodily restraint but also 

.. t? contract, to engage in any of the com- 

occupations of life, to_ acquire useful knowledge, to marry, 

^ home and bring up children, to worship God according to 

10. 1950 S C 27 (74) (Pr 115) [AIR V 37 C 6]: 1950 S C R 88: 51 Cri L Jour 1383 
(S C). (His Lordship rejected the argument that a right which is enforceable 
only against the executive can be described as a “Fundamental Right”.) 

11. 1952 Mad 613 (Pr 30) [AIR V 39] (DB), Lahshmindrci Thcertlia Swamiccr v. 

i ComvirH.R.E., Madras. (The Fundamental Rights were intended as a limita¬ 
tion on the legislative powers of the Parliament and State Legislatures and they - 
were enacted for the benefit of minorities.) 

12. (1943) 319 U S 624 (638) : 87 Law Ed. 1628 (1638). 
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the dictates of his own conscience, and generally to enjoy those 

privileges long recognized at Common Law as essential to the orderly 
pursuit of happiness by free men. 1 

In Maxwell v. Dow 2 a passage from the judgment of the Pennsyl- 
vania Court 3 is quoted. This passage also shows the wide conception 
of Fundamental Rights adopted under the American Constitution. 
This passage relates to the interpretation of the words “privileges and 
immunities of citizens of the several States” which occur in S. 2 of 
Art. IV of the United States Constitution and is as follows : 


We feel no hesitation in confining these expressions 10 those 
privileges and immunities which are in their nature fundamental', 
which belong of right to the citizens of all free Governments, and 
which have at all times been enjoyed by the citizens of the several 
States which compose this Union from the time of their becoming free, 
independent, and sovereign. What these fundamental principles are 
ifw'ould perhaps be more tedious than difficult to enumerate. They 
may, however, he all comprehended under the following general 
heads : Protection by the Government, the enjoyment of life and 
liberty with the right to acquire and possess property of every kind, 

I affii to pursue and obtain happiness and safety, subject, neverthe- 
llesS, to such restraints as the Government may prescribe for the 
general good of the whol‘” v - 

Reference may also be male in this connection to the chief 

liberties of the subject which are recognized by the English law See 
Note 5. 


3. The growth of the idea of Fundamental Rights in 
India prior to the Constitution. _ Even prior to the present 
Constitution of India, the idea of Fundamental Rights was present in 
a tenuous form in the Indian polity. 1 Reference may chiefly be made 
in this connection to Ss. 296 and 299 of the Government of India 
Act, 1935. Section 293 (1) provided as follows : 

No subject of His Majesty domiciled in India shall on grounds 

only of religion, place of birth, descent, colour or any of them be 

| ineligible for officb under the Crown in India, or be prohibited on 

any such grounds from acquiring, holding or disposing of property 

or carrying on any occupation, trade, business or profession in 
British India.” 


Part III-(General) — Note 2 

1. (1923) 262 U S 390 (400) : 67 Law Ed 1042 (1045), Meyer v. Nebraska. 

2. (1900) 44 Law Ed 597 (600) : 176 U S 581. 

VafhingL J.) Sh ° ° ^ = M ^ 3 ' 23 °’ 0or/, ' M V ' Cor « M - 
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1. See 1951 Mad 1015 (Pr 5) [A I R V 38 C 354] : 1952 Cri L Jour 170 (D B). 

Verikataraman v. Commr. of Police, Madras. (Note _In view of S. 298 (1) 

and S. 299 (1) and (2) of the Govt, of India Act it seems questionable whether 
i will be accurate to say (as it was said in this case) that prior to the 26tli 
January 1950 there were no statutory Fundamental Rights conferred upon any 
citizen of India by any Act of the British Parliament.) 
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Section 299 (l) and (2) provided as follows :_ 

(l) No person shall be deprived of his property in British 
India save by authority of law. 

(2) Neither the Federal nor a Provincial Legislature shall 
ha'se pover to make any law authorising the compulsory acquisition 
foi public purposes of any land, or any commercial or industrial 
undertaking, or any interest in, or in any company owning, any 
■ commercial or industrial undertaking, unless the law provides for 
the payment of compensation for the property acquired and either 
fixes the amount of the compensation, or specifies the principles on 
which, and the manner in which, it is to be determined.” 


In explaining the insertion of S. 298 (1) Sir Samuel Hoare observed 
as follows 2 : — 


The Indian delegates were anxious to have some declaration 

of Fundamental Rights. The request that they pressed upon the 

Joint Select Committee and the various Round Table Conferences 

was that somewhere or other the effective words in Queen Victoria’s 

Proclamation should be repeated. These are the words substantially 

from Queen Victoria’s Proclamation. They have become consecrated 

by long usage in the minds of Indians and the wise course is to 
retain the words.” 


The provision in S. 298 (l), above referred to, in regard to the 
capacity to hold office had been on tbe statute book ever since 1^33. 
It was S. 87 of the Government of India Act, 1833, 8 and S. 96 of the 
Government of India Act, 1915. 4 

Referring to the above provisions Bhagwati J., of the Bombay 
High Court in Tan Bug Taim v. Collector of Bombay , 6 observed that 
they constituted a statutory recognition of the fundamental principles 
of British jurisprudence. 

But on the whole the demand for the inclusion of a declaration 
of Fundamental Rights in the Constitution Act was not favoured by 
the Joint Parliamentary Committee in its Report on which the 
Government of India Act, 1935, was based. The Committee observed as 
follows 6 :— 


2. Parliamentary Debates, Vol 300, Cols 1048-1049 cited in Government of India 
Act, 1985, by N. Rajagopala Aiyangar, M. A. M. L., p. 314. 

3. Section 87 of tbe Government of India Act, 1833 (3 & 4 William IV, 
Chap. LXXXV, ran as follows : “S7. That no native of tbe said territories, nor 
any natural-born subject of His Majesty resident therein, shall, by reason only 
of his religion, place of birth, descent, colour, or any of them, be disabled from 
holding any place, office, or employment under the said company.” 

4. Section 96 of the Government of India Act, 1915 (5 & 6 Geo. V, Ch. 61) ran as 
follows : “No native of British India, nor any subject of His Majesty resident 
therein, shall, by reason only of his religion, place of birth, descent, colour, or 
any of them, be disabled from holding any office under the Crown in India.” 

5. 1946 Bom 216 (235) [A I R V 33 C 59] : ILR (1946) Bom 517 : 47 Cri L 
Jour 594. 

6. Joint Parliamentary Committee Report, para 366, quoted in Government of 
India Act, 1935, by N. Rajagopala Aiyangar, at page 314. 
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The question of so-called Fundamental Rights, which was much 
discussed at the three Round Table Conferences, was brought to our 
notice by the British India Delegation, many members of which 
^ere anxious that the new Constitution should contain a declaration 
of rights of different kinds, for reassuring minorities for asserting 
the equality of all persons before the law, and for other like purposes; 
and we have examined more than one list of such rights which have 
been compiled. The Statutory Commission observe with reference 
to this subject :— Wo arc aware that such provisions have been 
inserted in many Constitutions, notably in those of the European 
States formed after the war. Experience, however, has not shown 

f them to be of any great practical value. Abstract declarations are 
useless, unless there exist the will and the means to make them 
effectiv e.’ With these observations we entirely agree; and a cynic 
might indeed find plausible arguments, in the history during the last 
ten years of more than one country, for asserting that the most 
effective method of ensuring the destruction of a Fundamental Right 
is to include a declaration of its existence in a constitutional instru¬ 
ment. But there are also strong practical arguments against the 
proposal, which may be put in the form of a dilemma; for either the 
declaration of rights is of so abstract a nature that it has no legal 

I effect of any kind, or its legal effect will be to impose an embarrassing- 
restriction on the powers of the Legislature and to create a grave 
risk that a large number of laws may be declared invalid by the 
Courts because inconsistent with one or other of the rights so declared. 
An examination of the lists to which we have referred shows very 
clearly indeed that this risk would be far from negligible. There is 
this further objection, that the States have made it abundantly clear 
that no declaration of Fundamental Rights is to apply in State 
territories; and it would be altogether anomalous if such declaration 
had legal force in part only of the area of the Federation. There 
are, however, one or two legal principles which might, we think bo 
appropriately embodied in the Constitution, and we direct attention 
to them in the paragraphs which follow. There are others, not strictly 
of a legal kind, to which perhaps His Majesty will think fit to make 
references in any Proclamation which He may be pleased to issue in 
connection with the establishment of the new order in India.” 


With the advent of independence, the Constituent Assembly gave 
eflect to the cherished desire of the nation to have a declaration of 
Fundamental Rights in its Constitution. 
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Fundamental Rights under the American Constitution. 

— lhe American Constitution affords perhaps the best example of a 
democratic constitution in which the idea of Fundamental Rights is 
developed. As originally drafted, the American Constitution, although 
it did contain some provisions relating to individual liberty, did not 
contain a full-fledged Bill of Rights. But this was not liked by many 
people and there was a wide-spread misgiving whether the powers of 
the new Federal Government would not be abused. Thomas Jefferson, 
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"1*0 was iu Pari3 when the Federal Convention was at work, wrote 
to Madison m December 1787, expressing general approval of the 
Constitution hut strongly criticizing the absence of a Bill of Bights. 
(See Note 1). Hence, soon after the adoption of the Federal Constitution 

\ * *' ' -SJ 3 vere adopted and these became part of 

the Constitution on ooh December 1791. Tb'ese ten Amendments are 
\ generally referred to as the American Bill of Rights. Madison was the 
piime mover in this matter and was mainly responsible for the pre¬ 
paration and incorporation of the Amendments. The period practically 
coincided with the period of the French Revolution. In the year 1789, 
the National Assembly of France adopted the famous Declaration of 
the Rights of Man and this Declaration greatly influenced the framers 
of the American Constitution. Further Amendments were subsequently 
adopted, the most famous of which was the 14th Amendment which 

\ was incorporated in the Constitution in 1868 immediately after the 
HJivil War. 

It is of interest to note that the first ten Amendments, which 
are generally referred to as the American Bill of Rights, were all 
aimed at securing individual rights against the Federal Government , 
while the famous Amendment XIV, S. 1, which is aimed at the States 
was passed several decades later. This was quite natural because the 
component States of the Union were originally independent States and 
the Federation was established on the basis of an agreement between 
them, to part with a fraction of their independence, and under the 
circumstances a feeling of apprehension as regards the misuse of the 
powers entrusted to the Federal Government was natural. 


The leading feature of the conception of Fundamental Rights as 
developed under the American Constitution may be said to be the 
doctrine of “due process of law”. Under Amendment V to the Consti¬ 
tution which is directed against the Federal Government it is provided 
I inter alia that “no person shall be deprived of his life, liberty or 
liKH?ty_\sutliout,due process of law.” A similar provision is contained 
in Amendment XIV which relates to the powers of the States 1 and 


which provides inter alia “nor shall any State deprive any person of 
life, liberty or property without due process of law”. The judicial 
interpretation of the due process clause may be said to constitute the 
main body of American law as to Fundamental Rights. 

It is remarkable that although the phrase “due process of law” 


occurs both in the 5th and the 14th Amendments, there is a great 
increase in the case law as to the meaning and effect of the expression 
after the enactment of the 14th Amendment. The reason is that the 
14th Amendment enables State actions and laws to be challenged 


Part III-(General) — Note 4 

1. (1873) 21 Law Ed 394 (408) : 16 Wall 36, Slaughter Souse Case. (Under the 
U. S. Constitution, 14th Amendment, S. 1, a distinction is made between “privileges 
and immunities” of citizens of the United States and those of citizens of States 
and it is only the former that are protected by the above Amendment.) 

(1900) 44 Law Ed 597 (599, 600) : 176 U S 581, Maxivell v. Dow. (Do.) 
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° f laW ; Wh ' le r the , 5th Amendm °nt is only aimed at the 
Sederal Government and Legislature. When the 14th Amendment was 

in > 0(1 need, it was availed of by many persons to question the validity 

of State laws and actions while only a comparatively few persons had 

availed themselves of the 5th Amendment to question the validity oh 
federal laws and activities. 

P entiJn h y ih i a?e ; lue Pr0CeSS 0f law ” re P rese nts an American con- 
ception of extraordinary pervasiveness. 2 The framers of the American 

Copstitution did not attempt to define the expression with the result 

' , / a vague and indefinite content. Evidently, the framers of 

the Amencan Constitution preferred flexibility to certainty when they 
chose the phrase due process of law”. It is not possible, therefore, to 
give an exhaustive definition of the phrase. 3 But apart from this it 
was also not desirable to limit the meaning of the words by a rigid 
interpretation. In Davidson v. Board of Admrs. of New Orleans' 

of US theCo, r 1 ?“ Pr fT ° 0Urt of Amei ' ica - delivering the opinion 
ot the Court^observed as follows : 

“Apart from the imminent risk of a failure to give any defini¬ 
tion which would be at once perspicuous, comprehensive and satis 
factory, there is wisdom, we think, in the ascertaining of the intent 

, and a PP llcat, °n of such an important phrase in the Federal Consti 
tution, by the gradual process of judicial inclusion and exclusion as 

the cases presented for decision shall require, with the reasoning on 
^vhich such decisions may be founded.” 

n 0n ‘k ' 8 point ’ tho following passage from the book , 5 The 

of ™ Vmn ° Si "“ by 

“On this side of the water, the words of Magna Charta may 
have been misunderstood, but the spirit of Magna Charta dominated 
political thought. The Colonists invoked the ‘rights cf Englishmen’ 
Ihey had a notion of rights that were fundamental, immutable 
and they intended to make these rights secure. It matters not whether 
they were accurate in their understanding of the Great Charter for 
the pent is not what it meant when granted by King John,’ but 
what the CMomsts thought it meant, and what the framers and 
' ,, 8 of om constitutional provisions intended by ‘law of the land’ 

or due process of law’. They did not attempt to define the meaning 
of the phrase; doubtless it appeared to them as having an indefinite 
content and it was all the better for that. They wanted potion, 
against tyranny, wherever and however it might hit, and they were 

by exact definition the guaranty of 
their liberties. It would be easy to show that the requirements of 

2. Supreme Court of the United States, by Charles Evans Hughes, p. 185. 

Admrf M S n , (101 ’ \° 2) 1 24 LaW Ed 610 (G19 >- Davidson v. Board of 
Admrs. of New Orleans. (Miller J.) J 

4 . (1878) 96 U S 97 (101, 102) : 24 Law Ed 616 (619). 

5. The Supreme Court of the United States, by C. E. Hughes, pp. 186.187. 
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process of lair.” 


. proper procedure in criminal cases, and in civil cases also, had a 
large place in their minds. But it would be going too far to insist 
that these requirements were all they had in view. They were also 
intent on safeguards against arbitrary Government. They were intent 
on protection against Legislatures as well as Executives. 


If they cherished a desire to resist both legislative and exe¬ 
cutive arbitrariness, they would naturally wish to have a guaranty 
of security in flexible terms. They preferred flexibility to certainty. 
The phrase ‘due process of law’ was vague, its meaning was unsettled, 
but it was not meaningless nor was it limited by anything short of 

the general "purpose to afford immunity from any violation of 

# v •* 

< Fundamental Bights. 


In tracing the development of the meaning and content of due 
process through judicial interpretation, there are certain features which 
may be noted. The phrase “due process of law” does not refer to a 
law enacted by the Legislature. 0 The very object of introducing the 
due process clause was to impose a check on legislative Omnipotence, 
as well as executive tyranny. Dealing with the 5th Amendment, Justice 
Curtis of the Supreme Court of America observed as follows in the 
undermentioned case/ which raised the question whether certain distress 
warrants issued by the Solicitor of the Treasury under an Act of 
1820, 6 7 8 were in accordance with the 5th Amendment 


“That the warrant now in question is legal process, ip not 
denied. It was issued in conformity with an Act of Congress. But is 
it ‘^lue process of law’ ? The Qonstitution contains no description of 
those processes which it was intended to allow or forbid. It does not 
even declare what principles are to be applied to ascertain whether 
it be due process. It is manifest that it was not left to the legislative 
power to enact any process which might be devised. The article is a 
restraint on the legislative as well as on the executive and judicial ‘j 
I powers of the Government, and cannot be so construed as to leave 
Congress free to make any process ‘due process of law’ by its mere 
will. To what principles, then, are we to resort to ascertain whether 
this process, enacted by Congress, is due process ? To this the answer 
must be twofold. We must examine the Constitution itself, tq^pee 
whether this process be in conflict w T ith any of its provisions. If not 
found to be so, we must look to those settled usages and modes of 
^proceeding existing in the common and statute law of England, 
before the emigration of our ancestors, and which are shown not to 
\ \have been unsuited to their civil and political condition by having 
: heen acted on by them after the settlement of this country.” 


6. The very opposite is the construction placed on the expression “procedure esta¬ 
blished by law” in Art. 21, by the Supreme Court in Gopalan v. Sate of Madras , 
AIR 1950 S C 27. 

7. (1856) 18 Howard 272 (276, 277) : 15 Law Ed 372 (374), Den v. The Hoboken 
Land Improvement Co. 

8. See Act of May 15, 1820, C 107, 3 Statutes at Large, 592. 
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Similarly, in Davidson v. Board of Admrs. of New Orleans , 9 
Justice Miller of the Supreme Court observed as follows : 

It is easy to see that when the great Barons of England 

wrung from King John, at the point of the sword, the concession 

that neither their lives nor their property should be disposed of by 

the Crown, except as provided by the law of the land, they meant 

by law of the land’ the ancient and customary laws of the English 

people, or laws enacted by the Parliament of which those Batons 

were a controlling element. It was not in their minds, therefore, to 

protect themselves against the enactment of laws by the Parliament 

of England. But when, in the year of grace 1866, there is placed in 

the Constitution of the United States a declaration that ‘No State 

»shall deprive any person of life, liberty, or property without duo 

fprocess of law’, can a State make anything due process of law 

which, by its own legislation, it chooses to declare such ? To affirm 

this is to hold that the prohibition to the States is of no avail, oil 

lias no application where the invasion of private rights is affected 

under the forms of State legislation. It seems to us that a statute 

which declared in terms, and without more, that the full and 

exclusive title of a described piece of land, which is now in A shall 

be and is hereby vested in B, would, if effectual, deprive A of his 

property without due process of law, within the meaning of the 
constitutional provision.” 

In the Dartmouth College case, 10 Webster in his argument made 
the following classic statement : 

By the law of the land is most clearly intended the general 
htw; a^aw which .hears before it condemns; which proceeds upon 
linqinry, andj^dws judgment only after trial. The meaning is, that 
♦every citizen shall hold his life, liberty, property, and immunities, 
lunder the protection of the general rules which govern society./ 
Everything which may pass under the form of an enactment, is not' 
therefore, to be considered the law of the land. If this were so, acts 

I of attainder, bills of pains and penalties, acts of confiscation,’ acts 

reversing judgments, and acts directly transferring one man’s estate 

to another, legislative judgments, decrees, and forfeitures in all 

possible forms, would be the law of the land. Such a ’strange- 

construction would render constitutional provisions of the highest 

importance completely inoperative and void. It would tend directly 

to establish the union of all powers in the Legislature. There would 

bo no general permanent law for Courts to administer, or for men 

to live under. The administration of justice would be an empty 
form, and idle ceremony.” 

The expression “due process of law” was in the earlier stages 
treated as referring to th e English Common Law. 11 The words “due 
?• (1878) 96 U S 97 (101, 102) : 24 Law Ed 616 (618-619) ---- 

■£C a > VZZ™ ; 4 Wh “‘“«* •/ 

1 LSXSSs? ™ 1 sM a**». 
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of England and that the validity of governmental and legislative 
measures must be tested from the point of view of their being in 
accordance with the Common Law of England proved a hindrance to 
the enactment of measures required for the needs of a growing society./ 
And accordingly the Courts evolved the principle that new procedures 
were due process if they served the ends of substantial justice. 14 

In Hurtado v. People of California 15 Matthews, J., rejected the 
argument that a process of law which was not sanctioned by the settled 
usage of law cannot be regarded as due process of law. He observed : 

“To hold that such a characteristic is essential to due process of 
J law would be to deny every quality of the law but its age, and to 
I render it incapable of progress or improvement. It would be to 
{ stamp upon our jurisprudence the unchangeableness attributed to the 

* laws of the Medes and the Persians.” 

In the same case, 16 Matthews, J., observed as follows : 

“There is nothing in Magna Charta, rightly construed as a broad 
^charter of public right and law, which ought to exclude the best 
? ideas of all systems and of every age ; and as it was the characte¬ 
ristic principle of the common law to draw its inspiration from evey 

• fountain of justice, we 'are not to assume that the sources of its 
I supply have been exhausted. On the contrary we should expect that 
■ the new and various experiences of our own situation and system 
i will mould and shape it into new and not less useful forms.*V 

Another aspect about the doctrine of due process is that the clause 
guarantees ^not only particular forms of procedure but the very 


process of law”, it was held, were intended to convey the same meaning 
ns the words by the law of the land” in Magna Charta. Lord Coke in 
his Commentary on the words “by the law of the land” (2 Inst. 50) 
says they mean due process of laws. 12 In his Commentary on Dr. 
Bonham's case, 13 the emnient jurist observed as follows : 

“And it appears in our books, that in many cases, the common 
| law will control Acts of Parliament, and sometimes adjudge them to 
be utterly void; for, when an Act of Parliament is against common 
rights or reason, or repugnant, or impossible to be performed, the 
I common law will control it, and adjudge such Act to be void.’^-*’ 

The theory that due process was the same as the Common Law 


1952 Punj 309 (313, 314) [AIR V 39] : ILR (1952) Punj 381 : 1952 Cri L Jour 
1313 (FB), Ajaib Singh v. State of Punjab. 

12. See (1856) 15 Law Ed 372 (374): 18 Howard 272, Den v. The HoloJcen Land 
Improvement Co. (Lord Coke’s Commentary referred.) 

13. (1610) 8 Cokes’Rep. 107 (a) at p. 118 (a). (Cited in AIR 1952 Punj 309 
(313) (FB).) 

14. 1952 Punj 309 (313) [AIR V 39] : I L R (1952) Punj 381 : 1952 Cri L Jour 
1313 (FB), Ajaib Singh v. State of Punjab. 

15. (1884) 110 U S 516 (528, 529, 531) : 28 Law Ed 232 (236, 237). (Due process 
of law embodies a flexible conception.) 

16. (1884) 28 Law Ed 232 (237) : 110 U S 516, Hurtado v. People of California. 
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substance of individual rights to life, liberty and property. 17 In 
Hurtado v. People of California 18 Justice Matthews of the Supreme 
Court of America observed as follows : 

As these broad and general maxims of liberty and justice held 

I in our system a different place and performed a different function 
from their position and office in English constitutional history and 
law, they would receive and justify a corresponding and more 
comprehensive interpretation. Applied in England only as guards 
against executive usurpation and tyranny, here they have become 
bulwarks also against arbitrary legislation, but, in that application, 
a I would be incongruous to measure and restrict them by the 
ancient customary English law, they must be held to guaranty not 

particular forms of procedure, but the very substance of individual 
H’ights to life, liberty and property.” 

Hence, Courts began to examine the constitutionality of all Legis¬ 
lative measures in the light of their own political, social and economic 
ideas. 19 In other words, in virture of the due process clause, the Courts 
exercised the power of examining legislative enactments with a view 
to determine whether they formed an undue, arbitrary or unreasonable 
invasion of individual liberty and rights. 20 

It was, however, conceded that the Legislature had the power of 
making laws for the advancement of public welfare although such laws 
might trench upon private rights to a certain extent. This power was 
known as the ‘Police Power’ of the State which may be defined as the 
legal capacity of the Government to control the personal liberty ofj 
individuals for the protection of social interests or common good of the! 
people. 21 But the Courts reserved to themselves the last word on the 
subject, by claiming and exercising the power to declare whether the 
legislative action was arbitrary or without reasonable relation to some 
purpose within the competency of the State to effect. 22 , 

It is in this sense that the American Constitution is said to be 
based on the principle of judicial supremacy in contrast to the English} 
system which is based on the principle of Parliamentary supremacy.! 
But this does not mean that under the American system the Court can 
deprive the Legislature of its discretion in its proper field. In The 

Supreme Court of the United States , 23 Charles Evans Hughes 
observes as follows : 
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Principle of 
Judicial Supre¬ 
macy 


Both Congress and the State Legislatures must have a wide 
field of legislative discretion that is essential to the exercise of 
legislative power. The due process clause does not substitute the 

17. (1884) 110 U S 516 (531) : 28 Law Ed 232, Hurtado v. People of California. 

18. (1884) 110 U S 516 (531) : 28 Law Ed 232 (237). 

19. 1952 Punj 309 (313, 314) [AIR V 39] : I L R (1952) Punj 381 : 1952 Cri L 
Jour 1313 (FB), Ajaib Singh v. State of Punjab. 

20. (1923) 67 Law Ed 1042 (1045) : 262 U S 390, Meyer v. Nebraska. 

21. Constitutional Law of the United States by Willis, 1936 Edition, page 224. 

22. (1923) 67 Law Ed 1042*(1045) : 262 U S 390, Meyer v. Nebraska . 

| 23. Supreme Court of the United States by Charles Evans Hughes, p. 195. 

l.Ind.Con. 10. 
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judgment of the Court for this discretion of the Legislature. The 
legislative action may be unwise without being arbitrary to the point 
of transcending the limits of its authority. Its action may be econo- 
mically unsound without being constitutionally invalid. Even as to 
procedure, the Legislature is not bound to provide an ideal system. 
Changing social conditions require new remedies, the novel exercise 
of the Police Power, to care for both social and individual interests. 
Our Federal Constitution has vested in the Supreme Court, and 
the inferior Federal Courts, the judicial, not the legislative, power. 
Those who find fault with the multiplicity of laws, and with vexatious 
interferences, normally must address themselves to the Legislature, 
and not to the Courts ; they have their remedy at the ballot hox. 

But there is a limit. To take familiar illustrations_no one 

would contend that the Legislature could take A’s property and give 
it to B, or enact a law that no one under six feet in height should 
be allowed to sell groceries. It would naturally be said that consti¬ 
tutional provisions are not needed to protect against such legislative 
5 extravagances. But the point is that the framers of the Constitution 
were not content to take their chance with legislative omnipotence, 4 
and while such extreme measures might not be expected, there was 

I treason for apprehension that there would be encroachments, like¬ 
wise indefensible, because capricious and of an entirely arbitrary 
[character. And thus the duty rests upon the Supreme Court which 
it cannot escape, to apply this test to legislation.” v 

The Supreme Court of America also takes into account changes 
in the social and economic circumstances of the country in pronounc¬ 
ing upon the validity of legislation from the point of view of the 
question whether it constitutes an unreasonable and arbitrary infringe¬ 
ment of individual rights in a manner not called for by the situation 
to meet which the legislation professes to have been passed. Thus, in 
Euclid v. Ambler Realty Co., 24 the question was about the validity of 
a zoning ordinance. Mr. Justice Sutherland, delivering the opinion of 
the Supreme Court, observed as follows : 

“Building zone law r s are of modern origin. They began in this 
country about twenty-five years ago. Until recent years, urban life 
was comparatively simple; but with the great increase and concen¬ 
tration of population, problems have developed, and constantly are 
developing, which require and will continue to require, additional 
restrictions in respect of the use and occupation of private lands in 
urban communities. Regulations, the wisdom, necessity and validity 
of which, as applied to existing conditions, are so apparent that they 
are now T uniformly sustained, a century ago, or even half a century 
ago, probably would have been rejected as arbitrary and oppressive. 
Such regulations are sustained, under the complex conditions of our 
day, for reasons analogous to those which justify traffic regulations, 
which, before the advent of automobiles and rapid transit street 
railways, w’ould have been condemned as fatally arbitrary and 


24 . (1926) 71 Law Ed 303 (310): 272 U S 365. 
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^unreasonable. And in this there is no inconsistency, for while the 
meaning of constitutional guarantees never varies, the scope of their 
■application must expand or contract to meet the new and different 
conditions which are constantly coming within the field of then- 
operation. In a changing world, it is impossible that it should be 
otherwise. But although a degree of elasticity is thus imparted not 

( to the meaning, but to tl isuippljcation of constitutional principles 

statutes aaidonTinances, whiclr, after giving due weight to the new 

conditions, are found clearly not to conform to the Constitution of 
course, must fall. 

“The line which in this field separates the legitimate from the 
illegitimate assumption of power is not capable of precise dclimitu- * 
tion. It varies with circumstances and conditions. A regulatory * 
zoning ordinance, which would be clearly valid as applied to the 
great cities, might be clearly invalid as applied to rural communities 
In solving doubts, the maxim sic uterc tuo ut alien am non laedas ’ 
which lies at the foundation of so much of the common law of 
nuisances, ordinarily will furnish a fairly helpful clue .... 

“Thus the question whether the power exists to forbid the 

erection of a building of a particular kind or for a particular use 

like the question whether a particular thing is a nuisance, is to be 

determined, not by an abstract consideration of the building or of 

the thing considered apart, but by considering it in connection with 
the circumstances and the locality .... 

“A nuisance may be merely a right thing in the wrong place,' 
—like a pig m the parlour instead of the barnyard. If the validity of 
the legislative classification for zoning purposes be fairly debatable 
the legislative judgment must be allowed to control.” 

The late Sir Maurice Gwyer expressed the following opinion 25 

about the part played by judicial decisions in America in the develop 

ment of the law relating to Fundamental Rights under the American 
Constitution. Sir Maurice observed : 

“It will, I think-, be a matter of surprise to those unacquainted 
with the American cases to see how far the very broad and general 
language of the American Constitution has been extended by the 
Courts to protect the rights which the Constitution gives • how ’ 
reasonably on the whole the Courts have interpreted the langu’age of 
the Constitution ; and not least, how consonant with justice and 
commonsense the general result of the decisions appears to be.” 

See also notes on Art. 21. ’ y \ 

5 Fundamental Rights under the English Constitution. 

—England lias no written Constitution. Nor is there, any formal 
declaration of Fundamental Rights under the English Constitution As 
observed by Lord Wright in Liv er,idge v. AndLn^n the Const 

25. Foreword to “Fundamental Bighta” by M. Bamaswamy, page vi. 

i ,, „ . Part III — (General) — Note 5 

1. (1941) 3 All E R 338 (372) illOLJKB 724. 
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tutiou of England . . . there are no guaranteed or absolute rights. The 
safeguard of British liberty is in the good sense of the people and in 
the system of representative and responsible government which has 
been evolved.” Thus, the notion of Fundamental Rights is foreign to 
the British Constitution. Dicey in his Law of the Constitution 2 
observes as follows: 

* There is in the English Constitution an absence of those 
declarations or definitions of rights* so dear to foreign constitutiona¬ 
lists. Such principles, moreover, as you can discover in the English 
Constitution are, like all maxims established by judicial legislation, \ 
mere generalisations drawn either from the decisions or dicta of 
judges, or from statutes which, being passed to meet special grie¬ 
vances, bear a close resemblance to judicial decisions, and are in 
effect judgments pronounced by the High Court of Parliament. To 
put what is really the same thing in a somewhat different shape, the 
relation of the rights of individuals to the principles of the Consti¬ 
tution is not quite the same in countries like Belgium, where the 
Constitution is the result of a legislative act, as it is in England, 
where the Constitution itself is based upon legal decisions. In 
Belgium, which may be taken as a type of countries possessing a 
Constitution formed by a deliberate act of legislation, you may say 
with truth that the rights of individuals to personal liberty flow 
! from or are secured by the Constitution. In England the right to 
j individual liberty is part of the Constitution, because it is secured 
• by the decisions of the Courts, extended or confirmed as they are by 
the Habeas Corpus Acts.” 

The following passage from Halsbury’s Laws of England 3 may 
also be quoted in this connection: 

“The so-called liberties of the subject are really implications 
drawn from the two principles that the subject may say or do what 
he pleases, provided he does not transgress the substantive law, or 
infringe the legal rights of others, whereas public authorities 
(including the Crown) may do nothing but what they are authorised 
to do by some rule of common law or statute. Where public autho¬ 
rities are not authorised to interfere with the subject, he has liberties. 

It follows that, apart from the general provisions ensuring the 
peaceful enjoyment of rights of property, and the freedom of the 
subject from illegal detention, duress, punishment, or taxation, con¬ 
tained in the four great charters or statutes which regulate the 
relations between the Crown and people, 4 the liberties of the subject 
are not expressly defined in any law or code. Further, since Parlia¬ 
ment is sovereign the subject cannot possess guaranteed rights such 
as are guaranteed to the citizen by many foreign Constitutions. But 

2. Dicey’s Law of the Constitution, 9th Edition, 1952, p. 197. 

3. Halsbury’s Laws of England, 2nd Edition, Yol. 6, pages 389, 390 (Para. 435). 

4. Namely, Magna Carta, 1297 (25 Edw. 1) ; The Petition of Right, 1627 
(3 Car. 1, C. 1); the Bill of Rights, 1688 (1 Will. & Mar. Sess. 2, C. 2) and the 
Act of Settlement, 1700 (12 & 13 Will. 3, C. 2). 


FUNDAMENTAL RIGHTS—GENERAL 


149 


it is well understood that certain liberties are highly prized by the 

people, 5 6 and that in consequence Parliament is unlikely, except in 

emergencies, to pass legislation constituting a serious interference 
with them.” 6 

Although there is no formal declaration of Fundamental Rights 
placing them beyond the reach of ordinary legislation, the four great 
Charters, the Magna Carta, the Petition of Right, the Bill of Rights and 
the Act of Settlement, are constitutional documents of fundamental 
importance which are prized by the people very much. With regard to 
the Magna Carta, it has been observed by Pollock and Maitland, in The 
History of English Law, 7 that “with all its faults this document 
becomes and rightly becomes, a sacred text, the nearest approach to 
an irrepealable fundamental statute that England has ever had.” 

But in spite of the great sanctity attached to the Magna Carta and 

other great Charters and statutes on which the liberties of the subject 

are founded under the English law, such liberties, as already stated, 

are not beyond legislative interference since Parliament is supreme 

and can pass any law it deems fit. It was observed by Lord Wright 

in Liversidge v. Anderson , 8 that the liberty of a subject in England 

“is a liberty confined and controlled by law, whether common law or 
statute.” 

The most important liberties recognized by the English law are 
the following 9 : 

(1) The right of personal freedom, or immunity from wrong¬ 
ful detention or confinement, which is ensured by the action of false 
imprisonment and by the writ of habeas corpus , re-inforced by the 
Habeas Corpus Acts, under which, upon probable cause being shown 
by an affidavit, either of the prisoner himself, or of some other 
person on his behalf, a writ may be obtained directing the person 
having charge of the prisoner to produce his body before the King’s 
Bench Division, in order that the reason of his detention may be 
inquired into. 

(2) Tiie right of property, which is protected by various pro¬ 
prietary and delictual actions, in particular the actions of trespass 
Quave clausum fregit, and of trespass de bonis asportatis. 

( 3 ) The right to freedom of speech pj^lisciission, which means 
that any person may write or say what he pleases, so long as he does 
not infringe the law relating to libel or slander, or to blasphemous. 

5 . The absence of constitutional guarantees makes necessary, and perhaps 
stimulates, a strong public opinion on this subject. 

6 * This was done without trouble during the Great War by the Defence of the 
lealm Acts, but the right of the civilian subject to trial by jury was, after a 
e ort period of suppression, restored. The Emergency Powers Act, 1920 (10 & 11 
I Geo. C. 55), carefully forbids the setting up of arbitrary tribunals or the enforce¬ 
ment of military or industrial conscription and preserves the right to strike. 

7. Pollock & Maitland, the History of English Law, Vol. 1, page 152. 

8. (1941) 3 All E R 338 (372) : 110 L J K B 724. 

9. Halsbury’s Laws of England, 2nd Edition, Vol. 6, page 391 (Pr 437). 
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Check on Exe¬ 
cutive and not 
on Legislature 


« 


obscene, or seditious words or writings. This right is closely connected 
with and covers that of freedom of conscience. %/ 

(1) The right of public meeting, which means that any persons * 
may meet together, so long as they do not thereby trespass upon 
private rights of property or commit a nuisance, or infringe the law 
relating to public meetings or unlawful-assemblies. 

(5) The right of association, which arises from the fewness of 
the restrictions on the making of contracts and the constitution of 
trusts, from the ease with which companies can be formed under 
the Companies Act, and trade unions under the Trade Union Acts 
and from the laxity of the law of conspiracy. , 

It seems that there should be added to this list the following 
rights, which appear to have become well-established : . 

(G) The right of the subject to have any case affecting him 
tried in accordance with the principles of natural justice, parti-, 
cularly the principles that a_man may not be a judge, in bis ownj 
* cause, and that no party ought, to be condemned unheard, or to 
Uiave a decision given against him unless he has been given a 
Ireasonable opportunity of putting forward his case. 

(7) The right to strike, or the right of the subject to withhold his 
labour, so long as he commits no breach of contract, or tort, or crime .’\ 




The fundamental difference between the American conception of 
individual liberty and freedom and the English conception is that in 
11America written Constitutions were intended to act as limitations on 
• the power of the Legislature as well a s of the E xecutive, while in 
!. J England the maxims of liberty and justice are only applied as guards 
jagainst executive usurpation.and tyranny. 10 In Hurtado v. People of 
California} 1 Justice Matthews of the Supreme Court of America 
observed as follows : 

“The concessions of Magna Carta were wrung from the King 
. as guarantees against the oppressions and usurpations of his prero¬ 
gative. It did not enter into the minds of the barons to provide 
security against their own body or in favour of the commons by 
limiting the power of Parliament; so that Bills of Attainder, ex post 
facto laws, laws declaring forfeitures of estates, and other arbitrary 
Acts of legislation which occur so frequently in English history, 
were never regarded as inconsistent with the law of the land ; for 
notwithstanding what was attributed to Lord Coke in Bonham's 


10. 1950 S C 27 (Pr 234) [AIR V 37 C 6] : 1950 S C R SS : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

1952 Punj 309 (313, 314) [A I R V 39] : I L R (1952) Punj 3S1 : 1952 Cri L Jour 
1313 (FB), Ajaib Singh v. State of Punjab. 

(1884) 28 Law Ed 232 (237) : 110 U S 516, Hurtado v. People of California. 
(187S) 96 U S 97 (101, 102) : 24 Law Ed 616, Davidson v. Board of Adinrs. of 
New Orleans. 

(1871) L R 6 C P 576(582):40 L J C P 285, Lee v. Bade and Torrington Junction 
Bail way Co. 

11. (1S84) 28 Law Ed 232 (237) : 110 U S 516 (531). 
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iCase, the omnipotence of Parliament over the common law was 

Absolute, even against common right and reason. The actual and 

‘practical security for English liberty against legislative tyranny 

was the power of a free public opinion represented by the commons. 

In this country w ji t to i Cons titutions were deemed essential to pro. 

tect the rights and liberties of the people against the encroachments 

pf_power delegated to their Governments, and the provisions of 

.Magna Carta were incorporated into Bills of Rights. They were 

limitations upon all the powers of Government, legislative as well 
?is executive and judicial. 

“As these broad and general maxims of liberty and justice held 
m our system a different place and performed a different function 
from their position and office in English constitutional history and 
law, they would receive and justify a corresponding and more* com¬ 
prehensive interpretation. Applied in England only as guards 
against executive usurpation and tyranny, here they have become 
jbulwarksjJao agaaiwt-auiiiimry legislation ; but, in that application, 
las it would be incongruous to measure and restrict them by the 
ancient customary English law, they must be held to guaranty not 

J particular forms of procedure, but the very substance of individual 
( rights to life, liberty and property.” 

But as regards the Executive, English law is extremely jealous and 
the Executive can in no way affect the liberty of the British subject 

< tr Cer>fc - accoi ' danco with ^w. In Eshugbayi v. Governvient of 
Nigeria , Lord Atkin observed as follows : 

In accordance with British, jurisprudence no member of the 
Executive can interfere with the liberty or property of a British 
subject except on the condition that he can support the legality of 
his action before a Court of justice. And it is the tradition of British 
justice that Judges should not shrink from deciding such issues in 
the face of the Executive.” 


Part III 
(General) 
Note 5 


; I • ^ ^°^ 0WS f roni the principle of parliamentary supremacy adopted 

,jin England that the Judiciary cannot question the validity of any ^ 
$ j parliamentary enactment on the ground of its arbitrarily or unreason 
j ably affecting the liberties of the subject as the American Courts can 

A do m the case of legislative enactments there. As observed bv Lord ‘ 
•iShftw of Dunfermline 11 : 


The corrective of the action of Parliament as a human and 
allible institution is not a legal corrective, lies not with the Judi-l 
.ciary but^ lies with Parliament itself, acted upon by a fresh wave of i 
public opinion, a higher sense of duty, a wider range of experience' 
or a broader i^erspective in the regions of applied justice.’V' 


12. (1610) 8 Coke’s Rep 115 (118a) : 77 E R 638 and 646. 

13. 1931 P C 248 (252) [AIR V 18] : 1931 App Cas 662 (PC). 

14 Lord Shaw, American Law Review, April 1911, Vol. 45, p. 275, Note ‘Where 

the Legislature is free and Judiciary is bound’ cited iu Haines, the American 

Doctrine of Judiciai Supremacy, p. 2 (1914). (Quoted in M. Ramaswamy’s Funda¬ 
mental Rights, page 2.) J 
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In Leex. Bude and Torrivgton Junction Ely. Go ., 15 Willis, J., 
observed as follows : 

I would observe, as to these Acts of Parliament, that they are 
the law of this land ; and we do not sit here as a Court of Appeal 
from Parliament. It was once said, — I think in Hobart, 18 _that, 
if an Act of Parliament were to create a man judge in his own 
case, the Court might disregard it. That dictum, however, stands 
as a warning, rather than an authority to be followed. We sit 
here as servants of the Queen and the Legislature. Are we to act 
as regents over what is done by Parliament with the consent of the 
Queen, Lords, and Commons? I deny that any such authority exists. 

|If an Act of Parliament has been obtained improperly, it is for the 
^Legislature to correct it by repealing it; but, so long as it exists as 
law, the Courts are bound to obey it. The proceedings here are 

( judicial, not autocratic, which they would be if we could make laws 
instead of administering them.” 


Hence, the term “unconstitutional” as applied to a parliamentary 
^statute in England means merely contrary to general principles which 
are supposed to lie at the basis of the British Constitution and does 
£ not signify that the Act is void. 17 Even if an Act of Parliament is inj 
contravention of the Magna Carta or Petition of Right, it will not ber 
void. 18 


It is interesting to note that even in England, at one time, Lord 
Coke expressed the opinion that the Magna Carta and the Common 
Law were the supreme law of the land and controlled both the King and 
Parliament. 19 In his commentary on Bonham's case, 20 the eminent 
jurist observed as follows : 

“And it appears in our books, that in many cases, the Common 
Law will control Acts of Parliament, and sometimes adjudge them to 
be utterly void; for, when an Act of Parliament is against common 
rights or reason, or repugnant, or impossible to be performed, the 
Common Law will control it, and adjudge such Act to be void.7 t/ 

Although Coke’s Institutes and Commentaries were given wide 
, currency in England, the only visible effect that they produced in 
\ that country was that their brilliant author was removed from the 
i office of the Chief Justice of the King’s Bench in 1616 on the ground 
that he had expressed extravagant opinions in his writings. The 


15. (1871) LE6CP 576 (582) :40 LJCP 285. 

16. (1724) Hobart 85 (87) : 80 E E 285 (237), Day v. Savadge. 

17. 1952 Punj 309 (314) (Pr 10) [AIR V39]:ILE (1952) Punj 381 : 1952 Cri L 
Jour 1313 (FB), Ajaib Singh v. State of Punjab. 

18. 1952 Punj 309 (314) (Pr 10) [AIR V 39] : I L R (1952) Punj 381 : 1952 Cri L 
Jour 1313 (FB), Ajaib Singh v. State of Punjab. 

19. See 1952 Punj 309 (313) [AIR V 39] : ILR (1952) Punj 381 : 1952 Cri L Jour 
1313 (FB), Ajaib Singh v. State of Punjab. (Quoting Lord Coke.) 

20. (1610) 8 Coke’s Rep 107a (118a) : 77 E R 638 and 646. (Cited in A I R 1952 
Punj 309 (313) (FB).) 
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^sovereignty of Parliament was affirmed and established by the Revo- 

■ution of 1688 with the legal consequence that the validity of any law 

passed by the Parliament could not be questioned by any person or 

fbody on any ground. But the views expressed by Coke profoundly 

afifected public opinion in United States and the Colonists adopted in 

their Constitution the doctrine that a statute which is opposed to 

■common right and reason is void, and that it is the duty of the iudces 
to declare it to be so. 21 (See Note 4.) 


Part III 
(General) 
Notes 5-6 


The Constitutions of Canada, Australia and South Africa, which Commonwealth 
were drawn up hy persons dominated by basic principles of English Constitutions 
law, do not contain any formal declaration of Fundamental Rights in 
the sense of the American Constitution. 


6. Fundamental Rights under the Indian Constitution._ 

The Constituent Assemby has deliberately departed from the British 
conception and adopted a formal declaration of Fundamental Rights 
in the Constitution. As seen in Note 5, liberty of the subject under 
the English law does not depend upon a formal declaration of Funda. 
menta 1 Rights. Nor is such liberty beyond the competence of British 
1 arliament to affect by legislation. The British conception of liberty 
is directed against, executive usurpation and tyranny and has as its 
foundation the principle that no member of the Executive can take 
any action detrimental to the right to liberty or property of a subject 
except in so far as such action may be supportable by any law (see 
NoTe o). But the British conception does not envisage a check on the 
Jpower of Parliament to make any law it pleases, although it may 
affect the liberty of the subject. Under English law, Parliament is 
supreme and the validity of laws enacted by the Parliament is beyond 
question m any court of law. The American conception is radically 
jdifferent from the British conception on this point. Under the due, 
process clause of the American Constitution, the laws passed by the 
Legislature can be declared void by the Courts if they arbitrarily 
or unreasonably trench upon individual rights and liberties. Thus the 
.American Constitution is based on the theory of judicial supremacy 
kie.r.the legislature while the British Constitution is based on the 
f doctrine of parliamentary sovereignty. (See Note 4). 


In so far as India has adopted in its Constitution a formal decla 
rataon of Fundamental Rights which are to be beyond the competence 
lof any Legislature to affect except to the extent and under the 1 condi 
.lions k ld down by the Constitution, the Indian Constitution has 
made a departure from the Briti sh model and has adopted the 

2 1313 9 <™ Un / 30 , 9 i 31 ^ [A c RV39]:ILB < 1952 > 381 : 1952 Cri L Jour 

ld!3 (FB), Ajaib Singh v. State of Pun jab. 
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1 ‘ A1 l, 257 < Pr 195 ) [AIR V 38 C 51] : ILR (1951) 1 All 269 1FB) Mnti t ni 

a'deliberaTe^ departure from* 1 British ^ C °“° ** 


154 


FUNDAMENTAL EIGHTS—GENERAL 


Part III 
(General) 
Note 6 


American model. 2 

This chapter on Fundamental Rights is divided under the follow¬ 
ing sub-heads 

(i) General (Arts. 12-13) ; 

(ii) Right to equality (Arts. 14-18) f 

(iii) Right to freedom (Arts. 19-22) ; * 

(iv) Right against exploitation (Arts. 23-24) ; 

(v) Right to freedom of religion (Arts. 25-28) * 

(vi) Cultural and educational rights (Arts. 29-30) 

(vii) Right to property (Arts. 3J-31B) ; and v 
(viii) Right to constitutional remedies (Arts. 32-35). * 

It is not proposed to discuss here in detail the various Funda¬ 
mental Rights guaranteed by the Constitution. The notes on the res¬ 
pective articles may be referred to for this purpose. But a few general 
features may be noticed here. 

Firstly, under Art. 13, it is provided that all laws which are 

I repugnant to the Fundamental Rights shall be void to the extent of the 
repugnance. This provision applies not only to future laws, that is, 
laws made after the coming into force of the Constitution but also to 
j^laws already in existence.^ 

The second point that may be noted is that some of the rights 

t granted are limited to citizens while in the case of others such a 
limitation does not exist. The rights given to citizens only are the 
following : 

(i) Non-discrimination on grounds of religion, race, caste, sex or 
place of birth (Art. 15 and Art. 16 (2)). 

(ii) Equality of opportunity in matters of public employment w 
(Art. 16 (1) and (2)). 

(iii) The freedom of speech and expression (Art. 19 (1) (a)). r 

(iv) The right to assemble peaceably and without arms (Art. 

19 (1) b)). 

(v) The right to form associations or unions (Art. 19 (1) (c)).‘ 

(vi) The right to move freely throughout the territory of India ^ 
(Art. 19 (1) (d)). 

(vii) The right to reside and settle in any part of the territory of ^ 
India (Art. 19 (1) (e)). 

(viii) The right to acquire, hold and dispose of property (Art. * 
19 (1) (f)). 

(ix) The right to practise any profession or to carry on any occu-* 
pation, trade or business (Art. 19 (1) (g)). 

(x) The right, to conserve distinct language, script or culture * 
(Art. 29 (1)). 

2. See 1951 Mad 1015 (1019) (Pr 5) [AIR V 38 C 354]: 1952 Cri L Jour 170 (DB), 
Venlcataraman v. Commr. of Police , Madras. (The Indian Constituent Assembly 
has decided that there should be a chapter on Fundamental Rights in the Cons¬ 
titution of India similar to what are contained in the Constitution of the United 
States or of the Irish Republic.) 
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(xi) Non-discrimination with regard to admission in State-main¬ 
tained or State-aided educational institutions, on ground only 
of religion, race, caste or language (Art. 29 (2)). 

The rights, which are granted to all persons, citizens and non 
citizens alike, are the following : 

(i) Equality before the law and equal protection of the laws 

(Art. 14). 

(ii) Protection against the practice of untoucliability (Art. 17.) - 

On) Protection against punishment under ex post facto laws 
(Art. 20 (1)). 

(iv) Protection against double prosecution and punishment for the 
same offence (Art. 20 (2)). 

fcv) Protection against being compelled to be a witness against one- 
self in a criminal case (Art. 20 (3)). 

(vi) Protection of life and personal liberty (Art. 21). w 

(vii) Certain rights on being arrested (Art. 22 ). *- 

(\iii) The right to the benefit of constitutional prohibition of traffic 
in human beings and forced labour (Art. 23)a 

(ix) The right to the constitutional prohibition of the employment 

of children in factories, etc. (Art. 24). 

(x) Freedom of conscience and free profession, practice and pro- 
• pagation of religion (Art. 25). \ 

(xi) The freedom of every religious denomination or sect to esta¬ 
blish and maintain their own religious and charitable institu¬ 
tions and to manage them (Art. 2G). 

(xn) Protection from being compelled to pay any tax for the 

promotion and maintenance of any particular religion or 
religious denomination (Art. 27). 

(xiii) freedom as to attendance at religious instruction or religious 
worship in educational institutions (Art. 28). 

(xiv) The right of minorities to establish and administer educational 

institutions (Art. 30). 

(xv) The right to private property and rights on compulsory 

acquisition of property (Art. 31). 

(xvi) The right to constitutional remedies (Art. 32) 

One feature which has to bo noted is that the provisions as to 
I 7 , undamcntal Rights in the constitution are, unlike those in the American 

Constitution very detailed. Further, there are certain provisions which 

. 1110 pu *' ely tlie outcome of the peculiar social conditions of India. For 
example, see the following provisions : 

(a) Art. 15 (2)-Non-exclusion from shops, public restaurants, etc 

on grounds only of religion, race, caste, etc. 

(b) Art. 15 (4) _ Provision as to backward classes and scheduled 

castes and tribes. 

(c) Art. 17 — Abolition of untouchability. 

The next feature which may bo noticed is that there is not only a 
formal declaration of Fundamental Rights, but there is also a special 
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provision for their enforcement. The right to move the Supreme Court 

| for tlie enforcement of Fundamental Rights is itself a guaranteed 

I Fundamental Right. There is no similar provision in the American 
Constitution. 3 4 


Right to perso¬ 
nal liberty and 
property 




The rights, which are guaranteed under Part III of the Constitu: 
tion as Fundamental Rights, are not merely natural rights recognized 
by the Constitution but are rights “conferred” by the Constituent* 

i>r«*r < jl- c 

Perhaps, the most important question that falls to be considered 
in connection with the Fundamental Rights in the Indian Constitution 
is the way in which the right to personal liberty and property is 
dealt with under the Constitution. For a full discussion of the subject, 
reference may be made to the notes on Arts. 19, 21 and 31. But a 
few important points may be noted here. 

In the first place, a distinction is made in the Constitution between 
the total deprivation of liberty or property of a person and the restric¬ 
tion of personal freedom in regard to certain specific matters. The 
subject of deprivation of life and total deprivation of personal liberty 
is dealt with in Art. 21. The subject of deprivation of property is 
dealt with in Art. 31. The imposition of restrictions on personal 
freedoms without total deprivation of personal liberty or property is 
dealt with in Art. 19. While the restriction of personal freedom under 
Art. 19 is made a matter in respect of which the reasonableness of 
any law that may be made by the State may be scrutinized by the 
Court with a view to seeing whether the restriction keeps within the 
limits permitted by the Constitution, the Courts have no jurisdiction to 
consider the reasonableness or otherwise of a law relating to the 
deprivation of life or total deprivation of liberty or property. In such 
cases, the Constitution in effect provides that the deprivation may take 
' place if it is in accordance with law. (See Arts. 21 and 31.) The 
I term “law” in the context has been authoritatively pronounced by 
I the Supreme Court to refer to a positive legislative enactment and not 
| principles of natural justice. 5 (See notes on Art. 21.) But in the case 
of mere restraints on personal freedom not amounting to total depriva¬ 
tion of liberty or property, the scheme of the Constitution is this : 
Article 19, cl. (l), enumerates seven freedoms and guarantees them 
to all citizens. These relate to freedom of speech and expression, 
freedom of assembly, freedom of association, the right of free movement 


3. 1950 S C 124 (126) (Pr 5) [AIR V 37 C 7] : 1950 S C R 594 : 51 Cri L Jour 
1514 (S C), Romesh Thappar v. State of Madras. 

4. 1952 S C 252 (262) (Pr 7) [AIR V 39] : 1952 SCR 889, 1020, 1056 : I L R 31 # 
Pat 565 (S C), State of Bihar v. Kameshwar Singh. 

1952 Madh B 57 (66) (Pr 31) [AIR V 39 C 25] : ILR (1952) Madh B 178 (FB), 
Bam Dubey v. Government of Madhya Bharat. 

5. 1950 S C 27 (Prs 234, 235) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (S C), Gopalan v. State of Madras. (The Indian Constitution has not 
accepted even procedural “due process” of law so as to make a law passed by 
the Legislature void if it prejudicially affects the liberty of a subject by making 
it liable to be violated without the observance of formalities which justice and 
fair play may require.) / 
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throughout the country, the right to reside and settle in any part of 
■ the country, the right to acquire, hold and dispose of property and 
the right to practise any profession or right to carry on any trade or 
business. In regard to these matters the article proceeds in els. ( 2 ) 
to ( 6 ) to lay down that the Legislature may impose reasonable res¬ 
trictions for certain purposes which are specified. Hence, the Courts 
have the power to see whether any restriction by legislation of the 
freedoms guaranteed by cl. (l) of Art. 19 are : (a) for the purposes 
contemplated by els. ( 2 ) to ( 6 ) and (b) whether the restrictfons are 
reasonably necessary for the achievement of such purposes. 

Even in regard to the deprivation of life or total deprivation of 

personal liberty or property the Constitution does not give a carte 

blanche to the Legislature. For instance, Art. 20 (l) prohibits punish 

ment by ex post facto legislation. Similarly, Art. 20 ( 2 ) prohibits a 

person being prosecuted and punished for the same offence more than 

once. Similarly, Art. 22 confers upon any person, who is arrested 

certain fundamental Rights such as the right to be taken before a 

Magistrate within twenty-four hours of the arrest or the right to 

consult or be defended by a legal practitioner of the arrested person’s 

own choice. Similarly, under Art. 31 a person cannot be deprived of 

Ins property except for a public purpose and except on payment of 

compensation Where any legislative enactment depriving a person of 

his personal liberty or of his property contravenes any of these provi 

sions which have been referred to just now, the enactment would be 

void under Art. 13 and the Courts would be bound and entitled to 
declare it to be so. 

l i * Th ? ab< T° discussion as t0 the manner in which the question of 
liberty has been dealt with in the Constitution leads to the very 

important topic of whether the Indian Constitution has adopted the 
American principle of judicial supremacy or the British principle of 
parliamentary supremacy. With regard to this matter, it can be stated 
at the outset itself that in view of the clear provisions of Art. 13 it is 
obvious that the Constitution has rejected the British principle of parlia 
men ary supremacy under which once a law has been passed by the 
Parliament its validity cannot be questioned in any wav by the 
Judiciary. Article 13 clearly entitles Indian Courts to sit in 'judgment 
over the validity of laws passed by the Legislature and to see whether 

ConstiUdion ' 0110 ^ ^ ^ Fundamental R] Shts conferred by the 

ob Jvrf^oU™ 1 ***** *• F ' ***. «• J- 

“Our Constitution contains express provision for judicial review 
of legislation as to its conformity with the Constitution, unlike in 
America where the Supreme Court has assumed extensive powers of 
reviewing legislative acts under cover of the widely interpreted ‘due 
1 process clause in the Fifth and Fourteenth Amendments. If then, 

6. 1952 S 0 196 (199) (Pr 13) [AIB V 39]: 1952 S C B 597:1952 Cri L J 966 (SC). 
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m in this country face up to such important and none too 
easy task, it is not out of any desire to tilt at legislative authority 
in a crusader’s spirit, but in discharge of a duty plainly laid upon 
them by the Constitution. This is especially true as regards the 
Fundamental Rights as to which this Court has been assigned the 
role of sentinel on the qui vive. While the Court naturally attaches 
great weight to the legislative judgment, it cannot desert its own duty 

to determine finally the constitutionality of an impugned statute.” 

* 

But at the same time, in view of the provisions of Arts. 21 and 
31 under which the deprivation of a person of his life or personal 




jliberty or property will be comtitut'onal if it is according to “law”_ 

jwhicli has been authoritatively held to mean only a law made by the 
Legislature and not principles of natural justice, 7 —the Court has no 
.power to examine whether any legislation under which a* person is 
|deprived of his life, personal liberty or property is reasonable and in 
^accordance with the principles of natural justice or whether it is 
'arbitrary or oppressive. 


A comparison with the American Constitution is called for at this 
point. Under the 5th and 14th Amendments of the American Consti- 
| tution, a person cannot be deprived of his life, liberty or property 
* without due process of law. As seen in Note 4, the words “due process 
of law”, according to American decisions, are not confined to law made 
(by the Legislature, but are wide enough to embrace principles of natural 
^justice. Hence, under the American Constitution the Courts have the 
power of seeing whether a law of the Legislature which affects a person’s 
|life, liberty or property is in consonance with the principles of natural 
|justice or whether it is unreasonable, arbitrary and uncalled for in the 
circumstances of the situation, v 

As stated already, Courts in India have no power to pronounce 
upon the^reasonableness or otherwise of laws relating to the deprivation 
of life or total deprivation of liberty or property (Arts. 21 and 31). 


Where the question is only of deprivation of certain freedoms 
specified in Art. 19, the Courts have the power to consider the 
reasonableness or otherwise of legislative provisions affecting such 
freedoms. But even here the power of the Courts is not so wide as that 
of the Court under the American Constitution under the due process 
clause, for the power is restricted to examining the reasonableness of 
legislative provision, in relation to the particular objects which are 
specified in the respective clauses of Art. 19. 

It may also be mentioned that Courts are entitled to consider 
the reasonableness of legislative provisions under certain other articles 
relating to Fundamental Rights. For instance under Art. 14, when 


7. 1950 S C 27 (Prs 234, 235) [AIR V 37 C 6]: 1950 S C R 88: 51 Cri L Jour 1383 
(S C), Gopalan v. State of Madras. 

ISee 1952 Mad 613 (Pr 30) [AIR V 39] (DB), Lalishmindra Theertha Sicamiar 
v. Commr., H. B. E ., Madras. (Under the American Constitution Courts enjoy 
a far wider power to question the reasonableness of legislative measures than 
under the Indian Constitution.)] 
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an Act of the Legislature is impeached as contravening the principle 
of equality before the law it is open to the Court to consider whether 
the differentiation which is attacked is justified on any reasonable 
ground relating to the subject-matter of legislation. 

To sum up : 


(i) Courts under the Indian Constitution have the power to 

question the validity of the laws made by the Legislature 

on The ground of their contravention of Fundamental 
Rights; . . 

(n) Courts have a limited right of questioning the reasonable. 

ness of legislative provisions, e.g., under Art. 11 or 
Art. _19; and 

(iii) Courts have no power to question the reasonableness of 
legislative provisions relating to deprivation of life or 
personal liberty or property. 

Thus, the Constitution has struck a balance between the British 

theory of parliamentary supremacy and the American theory of 

judicial supremacy and has evolved a principle of its own combinin'.- 
both the elements. 8 ^ ° 
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Article 21 clearly deals with the IgJ&L deprivation of a person o 
his personal liberty. Article 19 (1), sub-cls. (a) to (e) and (g) deal will 
certain specified forms of personal liberty. Where a person is no 
totally deprived of his personal liberty but is only subjected to restric 
tions m regard to the exercise of his personal liberty in certaii 
matters which are not covered by Art. 19 (1), what is the legal nasi 
sion ? The matter may be looked at from two points of view: 

(i) Such a case may be regarded as covered by Art. 21 Thb 

involves the construction of the word “deprived” in Art. 21 e- 

including not only total deprivation of personal liberty but alsc 

partial deprivation of such liberty. If such a construction were 

adopted, then under Art. 21, the restriction on personal liberty will be 

unconstitutional unless it is in “accordance with law ” 

• 

i, , 7 ( “ } “Reword “deprived” in Art. 21 is taken to refer only to 
total deprivation of personal liberty, even then, the practical result 
/ will bo the same and the restriction will not bo valid unless it is 
\ ilccor<J)11 g to some law. The established principle of British jurispru 
■ donee, which may bo regarded as also forming part of our legal 
system, is that the personal liberty of any person cannot bo affected 

by mere executive action of the Government, in the absence of some 
provision of law to sustain such action. 9 

(See also notes on Arts. 19 and 21A 


iPl ' 2 ; ir i [A ™ V 7 ° G] : 1950 S C 11 88 : 5 1 Cri L Jour 138 
vo O), Uopalan v. State of Madras. 

9 L) 991 248 (252) [AIR V18] < pc ). Ethugbayi v. Govt, of Nigeria. (Lor 

fnter «« wl , Bnt ‘ Sh J uris P radene0 °° member of the executive ca 

nterfere with the liberty or property of a British subject except on the conditio 

at he can support the legality of his action before a Court of justice.”) 
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Limitations on 
individual rights 


It has been seen in Note 4 that even under the American 
Constitution Courts in applying the due process clause have recognized 
the Police Power” of the State, that is the power of the State to 
make laws restricting individual rights when such restriction is neces- 
sary for the promulgation of measures for the commonweal. It is only 
when in exercising this power the Legislature has, in the view of the 
Court, acted unreasonably, arbitrarily, oppressively or otherwise in a 
manner not justified by the circumstances of the situation that the 
■ legislative enactment impinging on individual rights is held to be 
^ ultra vires. The same principle of a balance between individual right 
and freedom and social control has also been recognized in our 
Constitution. In this connection the following observations of B. K. 
Mukherjea, J., in Gopalan v. State of Madras 10 may be quoted : 


There cannot be any such thing as absolute or uncontrolled 
(liberty wholly freed from restraint, for that "would lead to anarchy 
and disorder. The possession and enjoyment of all rights, as was 
observed by the Supreme Court of America in Jacobson v. Massa¬ 
chusetts , n are subject to such reasonable conditions as may be 
^deemed by the governing authority of the country essential to the 
(safety, health, peace, general order and morals of the community. 


The question, therefore, arises in each case of adjusting the conflict, 
ing interests of the individual and of the society. In some cases, 
restrictions have to be placed upon free exercise of individual rights 
to safeguard the interests of the society; on the other hand, social 
control which exists for public good has got to be restrained, lest it 
should be misused to the detriment of individual rights and liberties. 
Ordinarily, every man has the liberty to order his life as he pleases, 
to say what he will, to go where he will, to follow any trade, occu¬ 
pation or calling at his pleasure and to do any other thing which he 
can lawfully do without let or hindrance by any other person. On 
the other hand for the very protection of these liberties the society 
must arm itself with certain powers. No man’s liberty would be 
worth its name if it can be violated with impunity by any wrong¬ 
doer and if his property or possessions could be preyed upon by a 
thief or a marauder. The society, therefore, has got to exercise 
certain powers for the protection of these liberties and to arrest, 
search, imprison and punish those who break the law. If these 
powers are properly exercised, they themselves are the safeguards 
of*"freedom, but they can certainly be abused. The police may 
arrest any man and throw him into prison without assigning any 
reasons; they may search his belongings on the slightest pretext; he 
may be subjected to a sham trial and even punished for crimes 
unknown to law. What the Constitution, therefore, attempts to do 
in declaring the rights of the people is to strike a balance between 
individual liberty and social control.” 


10. 1950 SC 27 (Pr 170) [AIR V 37 C 6]: 1950 S C R 88: 51 Cri L Jour 1383 (S C) 

11. (1905) 197 U S 11 (26, 27) : 49 Law Ed 643 (650). 
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A typical example of the above principle is seen in Art 19 where 
the seven freedoms guaranteed in the first clause are made subject to 
the power of the Legislature to impose reasonable restrictions in public 
I interest for the purpose of securing certain objects. But it must be 
I remembered that in every case jfcjs the rights which are fundamental 

•alnoyiic restrictions. 13 In Ravi Singh v. State of Delhi™ Bose J 
ot the Supreme Court observed as follows :_ ’ ’ 

“I do not doubt the right of Parliament and of the Executive 
to place restrictions upon a man’s freedom. I fully agree that the 
Fundamental Rights conferred by the Constitution are not absolute. 

hej' are limitcd. In some cases the limitations are imposed by the 
Constitution itself. In others. Parliament has been given the power 
to impose further restrictions and in doing so to confer authority on 
the Executive to carry its purpose into effect. But in every case it is 

life TWhk T ' hlch fundamental^ the limitations; and it is the 

duty of this Court and of all Courts in the land to guard and 
Jdefend these rights, jealously. It is our duty and privilege to see 
that rights which were intended to be fundamental are kept funda 
•mental and to see that neither Parliament nor the Executive exceed 
the bounds witlnn which they are confined by the Constitution 
wbc'Ug'ven the power to impose a restricted set of fetters on these 
|freedoms, and in the case of the Executive, to see further that it 



— , , . , -* •uutuur Lilac ig 

oes not travel beyond the powers conferred by Parliament. We are 

here to preserve intact for the peoples of India the freedoms 

which have now been guaranteed to them and which they have 

1 learned through the years to cherish, to the very fullest extent of the 

| guarantee, and to ensure that they are not whittled away or brought 

to nought either by Parliamentary legislation or by executive 
action. / 

, T 1 ll< L ge l nGral l 3Uipose of including a formal declaration of Funda 
mental Rights m the written constitutions of the world has already 
been discussed in Note 1 . Turning to the Indian Constitution in 
particular, the object of the Fundamental Rights is not only to ensure 
the inviolability of certain essential rights against political changes 
inevitable m any democratic form of Government but to impress upon 
the people of India the fact of their having attained a new level of 

(national existence. In Motilal v. Uttar Pradesh Government » Sapru J 
observed as follows: 1 ’ » 

The object of these Fundamental Rights, as far as I can 
gather from a reading of the Constitution itself, was not merely to 
provide security to and equality of citizenship of the people living 


fflT °| 7 ° , <Pr o 2 ’ tAIR V 38 C 45] : 1951 S C K 451 : 52 Cri L Jour 904 
(o C), Bam Singh v. State of Delhi. 

\s CWThe 0 cl° « r 2) [AI !1 V 38 C 45] : 1951 S C « 451 : 52 Cri L Jour 904 

Lights ^for^exa^nple'under^Art. 1 JL9.) reStr ' Ct ' 0nS ‘° b ° - Fundamental 

14. 1951 All 257 (296) (Prs 201, 202) [AIK V 38 C 51]: ILK (1951) 1 All 269 (F13). 
1. Ind. Con. 11, 
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Preamble to the Constitution and in the Directive Principles of State 
Policy (Part IV). The guarantee of Fundamental Rights may be 
regarded as part of the method adopted to achieve the high ideal of 
establishing a society founded on the principle of justice, liberty, 
equality and fraternity, proclaimed in the Preamble. Further, the 
successful working of democratic institutions also depends on the 
miantenance of individual freedom and individual rights, especially 
•the right of free speech and expression, inasmuch as democratic 
Government is truly Government by discussion. And the freedom of 
influencing public opinion is indispensable for the success of democracy. 

The Fundamental Rights declared in Part III are, however, 
liable to abrogation or modification by an amendment of the Constitu¬ 
tion carried out in the manner laid down in Art. 368. Such an amend¬ 
ment has in fact been effected since the coming into force of the 
Constitution by the Constitution (First Amendment) Act, 1951. 15 
Further, under Art. 358, the freedom of speech, etc., granted under 
5 ,Art. 19 may be suspended and be made subject to legislation or 
executive action during the currency of Proclamation of Emergency. 
Similarly, under Art. 359, -where a Proclamation of Emergency is in 
operation, the President may by order suspend the right to move any 
Court for the enforcement of any Fundamental Rights. 

The appreciative opinion of Sir Maurice Gwyer as regards the 
working of the American Constitution aud the part played by the 
Judiciary in America in the development of the conception of Funda¬ 
mental Rights there and the evolution and maintenance of a proper 
balance between individual right and freedom and social control in 
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in this land and thereby helping the process of nation-building, but 
also, and not less importantly, to provide certain standards of con¬ 
duct, citizenship, justice and fair play. In the background of the 
Indian Constitution, they were intended to make all citizens and 
persons appreciate that the paramount law of the land has swept 
away privilege and has laid down that there is to be perfect equality 
?between one section of the community and another in the matter 
of all those rights which are essential for the material and moral 
perfection of man. 

“Most of these rights were to be found in the Constitution of 
the German Republic. The function of these Fundamental Rights 
as conceived by the Weimar Constitution was ‘to supply standards 
and prescribe limits for the Legislature, the Executive and adminis¬ 
tration of justice both in the Federation and in the States. They 
were intended according to a writer whose language I adopt, to put 
no bricks in the building but to be the bread of life of the Consti¬ 
tution. The object behind them was that they should sink deeply 
into the soul of the nation and they had, therefore, to offer more 
than dry paragraphs’.” 

Reference may also be made to the high ideals set forth in the 


15. See amendments to Arts. 15 and 19 and insertion of Arts. 31A and 31B. 
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the interests of an advancing and progressive nation in the changing 

conditions of the world, has been quoted at the end of Note 4 With 

the utmost respect it seems it would not be too much to claim that 

•the experience of the working of the Indian Constitution under tho 

guidance of the Supreme Court and the High Courts is parallel to the 

(experience in America and that the result has been nothing but bene- 

|ncial to the cause of freedom combined with order and good government 
m this country 

7. Laws repugnant to Fundamental Rights. _ Under 

Art. 13 it has been expressly provided that laws, which are inconsis- 

tent with Iuindamental Rights, shall be void. As seen in Note 6 this 

provision makes it clear that the Fundamental Rights guaranteed 

by the Constitution are not meant merely to be pious enunciations of 

certain principles supposed to be at the basis of the Constitution 1 but 

n,re intended to operate as a positive limitation on the power of the 

egislature. In this respect the Indian Constitution, as seen in Note 0 

adopted the principle of the American Constitution under which laws 

repugnant to the Fundamental Rights declared by the Constitution aro 

void and Courts can declare them to be so. In Marbury v. Madison, 2 

Chief Justice Marshall of tho Supreme Court of America observed as 
lollows : 

Certainly all those who have framed written constitutions, 
contemplate them as forming the Fundamental and Paramount law of 

1 a “ d * conse< l uen tly, the theory of every such Government 

' is void 6 ’ that an Act ° £ Legislatui '°> repugnant to the Constitution, 

If an Act of the Legislature, repugnant to the Constitution, is 
void, does it, notwithstanding its invalidity, bind tho Courts and 
bilge them to give it effect ? Or, in other words, though it bo not 
aw, does it constitute a rule as operative as if it was a law’ This 
would be to overthrow in fact what was established in theory • and 
would seem, at first view, an absurdity too gross to be insisted on. 

r1 _ ™ em P hatically the province and duty of the judicial 

department to say what the law is; those who apply the rule to 

particular cases must of necessity expound and interpret that rule 

,iih “ ct c »‘» “ «a. 

So if a law be in opposition to the Constitution ; if both the 
ilaw and the Constitution apply to a particular case, so that the 
{Court must either decide that case conformably to the law dis 
I regarding the Constitution; o r conformably to the Constitution, 

Part III-(General) — Note 7 

2. (1903) 2 Law Ed 60 (73) : 1 Cranch 137. 
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disregarding the law; the Court must determine which of these eon, 

dieting rules governs the case. This is of the very essence of judicial 

dutv. 

«/ 

If, then, the Courts are to regard the Constitution, and the 
| Constitution is superior to any ordinary Act of the Legislature, the 
f Constitution and not such ordinary Act, must govern the case to 
•w hich they both apply. 

“Those, then, who controvert the principle that the Constitu¬ 
tion is to be considered, in Court, as a paramount law, are reduced 
to the necessity of maintaining that Courts must close their eyes on 
the Constitution, and see only the law. 

This doctrine would subvert the very foundation of all written 
Constitutions. It would declare that an Act which, according to the 
principles and theory of our Government, is entirely void, is yet, in 
practice completely obligatory. It would declare that if the Legisla¬ 
ture shall do what is expressly forbidden, such Act, notwithstanding 
the express prohibition, is in reality effectual. It would be giving 
to the Legislature a practical and real omnipotence, with the same 
breath which professes to restrict their powers within narrow limits. 
It is prescribing limits, and declaring that those limits may be passed 
at pleasure.” 

In Gopalan v. State of Madras, 8 Patanjali Sastri, J., also pointed 
.out that the characteristic of a Fundamental Right is its paramountcy 
! to ordinary State-made laws. Said his Lordship : 

“The insertion of a declaration of Fundamental Rights in the 
f forefront of the Constitution, coupled with an express prohibition 

• against legislative interference with these rights (Art. 13) and the 
. provision of a constitutional sanction for the enforcement of such 
, non-interference by means of a judicial review (Art. 32) is, in my 

* opinion, a clear and emphatic indication that these rights are to be 
l paramount to ordinary State-made laws.” 

To use the language of Kania, C. J., in the same case, 3 4 the Funda¬ 
mental Rights constitute “express constitutional provisions limiting 
legislative power and controlling the temporary will of a majority by 
a permanent and paramount law settled by the deliberate wisdom of 
the nation.” The Part on Fundamental Rights is sacrosanct and not 
liable to be abridged by any legislative or executive orders except to the 
extent provided in the appropriate article in Part III. 5 6 In Hurtado 
v. People of California , c Justice Matthews of the Supreme Court of 
America observed as follows: 


3. 1950 S C 27 (74) (Pr 115) [AIR V 37 C 6]: 1950 S C R 88: 51 Cri L Jour 1383 (SC). 

4. 1950 S C 27 (42) (Pr 26) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(S C), Gopalan v. State of Madras. 

[See also 1951 Punj 93 (Pr 15) [AIR V 38 C 22] : I L R (1951) Punj 344 (DB), 
Om Parkash v. State of Punjab. (The phraseology of Kania C. J. adopted.)] 

5. 1951 S C 226 (228) [AIR V 38 C 40] : 1951 S C R 525 (S C), State of Madras 
v. Sm. Cliampakam Dorairajan. 

6 . (1884) 28 Law Ed 232 (238) : 110 U S 516. 



FUNDAMENTAL RIGHTS—GENERAL 


165 


It is not to be .supposed that these legislative powers are abso¬ 
lute and despotic, and that the Amendment prescribing due process of 
law is too vague and indefinite to operate as a practical restraint. 
It is not every Act, legislative in form, that is law. Law is something 
more than mere will exerted as an act of power. It must be not a 
special rule for a particular person or a particular case, but, in the 
language of Mr. Webster, in his familiar definition, ‘The general law, 
a law which hears before it condemns, which proceeds upon inquiry, 
and renders judgment only after trial’, so ‘that every citizen shall 
hold his life, liberty, property and immunities under the protection 
of the general rules which govern society,’ and thus excluding, as not 
due process of law, Acts of attainder, Bills of pains and penalties, 
Acts of confiscation, Acts reversing judgments and Acts directly 
transferring one man’s estate to another, legislative judgments and 
decrees, and other similar special, partial and arbitrary exertions of 
power under the forms of legislation. Arbitrary power, enforcing its 
edicts to the injury of the persons and property of its subjects, is not 
law, whether manifested as the decree of a personal monarch or of 
an impersonal multitude.” 


As seen in Note 6 , the Indian Constitution does not empower 
Courts to examine the validity of legislation from the point of view of 
its being reasonable arid in consonance with principles of natural justice, 
except within certain limits. In this respect, the power of Courts under 
the Indian Constitution is definitely more limited than that of the Courts 
under the American Constitution. Nevertheless, the-principle inculcated 
in the above quotation, namely, that it is not every Act legislative in 
form that is law and that an Act of the Legislature repugnant to 
Fundamental Rights is void, is equally applicable under the Indian 
Constitution. 


It is tho duty of the Court to uphold the Constitution whenever 
the matter arises in the course of litigation before it. To use the language 
of Chief Justice Marshall in Marbury v. Madison, 7 “it is emphatically 
the province and duty of the judicial department to say what the law is. 

Those who apply the rule to particular cases must of necessity expound 
and interpret that rule.” 

But an Act passed by the Legislature cannot be declared to bo 
void merely on the ground of its being opposed to what the Court 
conceives to be the spirit of the Constitution, when there is nothing 
express in the Constitution against a piece *of legislation on the basis 
of which it can be declared void. 8 As observed by Kania, C. J., in 
Gopalan v. The State of Madras 9 : 

“It is only in express constitutional provisions limiting legis¬ 
lative power and controlling the temporary will of a majority by a 
permanent an d paramount law settled by the deliberate wisdom of 

7. (1903) 2 Law Ed 60 (73) : 1 Cranch 137. 

*• 1960 S C 27 (42) (Pr 26) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(S C), Gopalan v. State of Madras. 

9. 1950 S C 27 (42) (Pr 26) [AIR V 37 C 6]: 1950 S CR88:51 CriL Jour 1383 (SC). 
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the nation that one can find a safe and solid ground for the authority 
of Courts of justice to declare void any legislative enactment. Any 
assumption of authority beyond this would be to place in the hands 
of the Judiciary powers too great and too indefinite either for its 
own security or the protection of private rights.” 


However repugnant an Act of the Legislature may, therefore, be 
to the Court’s own ideas of right and wrong, it cannot declare it void 
where it does not infringe any Fundamental Right as expressly declared 
by the Constitution or otherwise transgress the provisions of the 
Constitution. In Fram Nusserwanji Balsam v. The State of Bombay, 10 
Chagla, C. J., observed as follows : 


While the Court must always be vigilant to prevent any 
encroachment by the Legislature upon Fundamental Rights which 
have been guaranteed, it must also remember that it is not a third 
chamber sitting in judgment on the policy laid down by the Legis¬ 
lature and which has been embodied in the legislation which it is 
considering. However repugnant any legislation may be to the con¬ 
ception vhich the Court has of what is right and wrong, and however 
drastic the provisions of such legislation may be, if it does not in 
fact contravene any of the articles of the Constitution which lay 
dov n Fundamental Rights, then it would be the duty of the Court 
to uphold such legislation. The line to be drawn between the powers 
of the Legislature and the powers of the Court may sometimes be 
indistinct and uncertain, but that a line exists must never be for¬ 


gotten. The powers conferred upon the Courts of law by our Consti¬ 
tution are immense, but the very immensity of those powers must 
■require of us a wise and unfailing restraint.” 

Under the American Constitution, Amendment IX, it is provided 
as follows : The enumeration in the Constitution of certain rights 
shall not be construed to deny or disparage others retained by the 
people.” It has, therefore, been held under the American Constitution 
that although there is no express limitation in the Constitution, an 
Act contrary to the first principles of the social compact is void. 11 As 
already seen, the established view under the Indian Constitution is 
that an Act cannot be declared void unless it is repugnant to any 
express provision of the Constitution. ^ 


Who can raise 
question of con¬ 
stitutionality of 

law 


No one except those whose rights are directly affected by a law 
can raise the question ol the constitutionality of that law. 12 In 
McCabe v. Atchison, 13 Hughes, J., of the Supreme Court of America 
observed as follows : 


10. 1951 Bom 210 (217) (Pr 18) [AIR V 3S C 42] : ILR (1951) Bom 17 : 52 Cri 
L Jour 80 (FB). 

11. (1798) 1 Law Ed 648 (649) : 3 Dali 3S6 (38S), Colder v. Bull. 

12. 1951 S C 41 (44) [AIR V 38 C 9] : 1950 S 0 R 869 : ILR (1951) Hjd 461 
(SC), Charanjit Lai v. Union of India. 

I See also 1953 S C 384 (385) (Pr 7) [AIR V 40 C 86] (S C), Nain Sukh Das v. 
U. P. State.'] 

13. (1914) 235 U S 151 (162) : 59 Law Ed 169 (174). 
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“It is an elementary principle that in order to justify the 
granting of this extraordinary relief, the complainant’s need of it 
and the absence of an adequate remedy at law must clearly appear. 
The complainant cannot succeed because some one else may be hurt. 
Nor does it make any difference that other persons who may be 
injured are persons of the same race or occupation. It is the fact, 
clearly established, of injury to the complainant—not to others— 
which justifies judicial interference.* V 

Another principle which Courts should observe is that in consti¬ 
tutional law a Court should not formulate rules or decide questions 
beyond the necessities of immediate issues. 14 In Euclid v. Ambler 
Realty Co., 15 Justice Sutherland of the Supreme Court of America 
observed as follows : 

“In the realm of constitutional law, especially, this Court has 
perceived the embarrassment which is likely to result from an 
attempt to formulate rules or decide questions beyond the necessi¬ 
ties of the immediate issue. It has preferred to follow the method of 
a gradual approach to the general by a systematically guarded appli¬ 
cation and extension of constitutional principles to particular cases 
as they arise, rather than by out of hand attempts to establish 
general rules to which future cases must bo fitted. This process 
applies with peculiar force to the solution of questionsarising under 
the due process clause of the Constitution as applied to the exorcise 
of the flexible powers of police, with which we are here concerned.’/ 
Sec also Art. 13, Notes 1 and 9. 


8. Against whom Fundamental Rights can be enforced_ 

Constitutional safeguards are as a rule directed against the State and 
its organs and not against private individuals. 1 Civil rights guaranteed 
against State action cannot be infringed by purely private conduct 
except when it is supported by State authority. 2 In Civil Rights 
Cases, 8 the Supreme Court of America observed as follows : 

“Civil rights, such as are guaranteed by the Constitution 
against State aggression, cannot be impaired by the wrongful acts of 

1 individuals, unsupported by State authority in the shape of laws, 
customs or judicial or executive proceedings. The wrongful act of an 
individual, unsupported by any such authority, is simply a private 


14. (1926) 272 U S 365 (395, 397) : 71 Law Ed 303 (314, 315), Euclid v. Ambler 
lie alt y Co. 

15. (1926) 272 U S 365 (397) : 71 Law Ed 303 (314, 315). 
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1. 1952 S C 59 (Pr 3) [AIR V 39 C 14] : 1952 S C R 391 (SC), I\ D. Shamdasani 
v. Central Bank of India. 


1950 S C 27 (Pr 115) [AIR V 37 C G] : 1950 S C R 88 : 51 Cri L Jour 1383 
(S C), Gopalan v. State of Madras. 

(1880) 25 Law Ed 667 (669) : 100 U S 339, Ex j;artc Commonwealth of Virginia. 
(Provisions of the 14th Amendment of the U. S. Constitution have reference to 
State action exclusively and not to action of individuals.) 


2. (1883) 27 Law Ed 835 (841) : 109 U S 3, Civil Rights Cases. 

3. (1883) 27 Law Ed 835 (841) : 109 U S 3. 
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wrong, or a crime of that individual; an invasion of the rights 
/of the injured party, it is true, whether they affect his person, his 
> piopei J 01 his reputation; but if not sanctioned in some way by 
; the btate, or not done under State authority, his rights remain in 

* " 0l 'f c ’ ancl m »y presumably be vindicated by resort to the laws 
of the State for redress. An individual cannot deprive a man of his 
right to vote, to hold property, to buy and to sell, to sue in the Courts 
or to be a witness or a juror; he may, by force or fraud, interfere 
Tut i the enjoyment of the right in a particular case; he may commit 
an assault against the person, or commit murder, or use ruffian 
violence at the polls, or slander the good name of a fellow citizen; 
but, unless protected in these wrongful acts by some shield of State 
law or State authority, he cannot destroy or injure the right; he 
will only render himself amenable to satisfaction or punishment, 

and amenable therefor to the laws of the State where the wrongful’ 
acts are committed.” 

See also Art. 19, Note 12. 

As to the meaning of “State” see notes on Art. 12. 

9. Fundamental Rights and the Executive. — As will be 

seen in the notes on Art. 12, the State includes all branches of the 
I Government, legislative, executive or the judicial, and hence Funda¬ 
mental Rights which are directed against state action are applicable 
to all the three branches of the Government. Where any Fundamental 
Right is infringed by an order or act of the Executive, it is the duty 
of the High Court 1 or the Supreme Court to set it aside. The High 
Court "ill be reluctant to interfere with an order of the Executive 
unless it is satisfied that such an order is in conflict with the provi- 
sions of the Constitution or the law. 2 y 

See also Notes on Arts. 32 and 226. 


10. Rights not expressly declared as Fundamental 
Rights. —Under the Constitution of United States, Amendment IX, 
^ it is provided that the enumeration in the Constitution of certain 
flights shall not be construed to deny or disparage others retained by 
> people. It has accordingly been held under the American Consti¬ 
tution that even though there may be no express limitation on the 
power of the Legislature imposed by the Constitution, an Act of the 
jLegislature which is contrary to first principles of social compact will 
be ultra vires. 1 In Galder v. Bull, 2 Justice Chase of the Supreme 
Court of America observed as follows : 

Part III (General) — Note 9 

UU Hyd 3G (Pr 3) [AIR V 39 0 17 1 : ILE (1952) Hyd 180 : 1952 Cri L Jour 
340 (DB), Kistarcddy v. Commr., City Police. (Such a power exists under 
Art . 22G. 

2 • * 952 3G ( Pr 3 ) [ AIR v 39 C 17] : ILR (1952) Hyd 180 : 1952 Cri L Jour 

340 (DB), Kistarcddy v. Commr., City Police. 
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1. (1798) 1 Law Ed 648 (649) : 3 Dali 386, Colder v. Bull. 

2. (1798) 1 Law Ed 648 (649) : 3 Dali 386. 
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“I cannot subscribe to the omnipotence of a state Legislature, 
or that it is absolute and without control; although iis authority 
should not be expressly restrained by the Constitution, or funda¬ 
mental law, of the State. The people of the United States erected 
their constitutions, or forms of Government, to establish justice, to 
promote the general welfare, to secure the blessings of liberty, and 
to protect their persons and property from violence. The purposes 
for which men enter into society will determine the nature and 
terms of the social compact; and as they arc the foundation of the 
legislative power, they will decide wha are the proper objects of it: 
the nature, and ends of legislative power will limit the exercise of 
it. This fundamental principle flows from the very nature of our 
free republican Governments, that no man should be compelled 
jto do what the laws do not require; nor to refrain from acts 
Jwhich the laws permit. There are acts which the Federal or State, 
Legislature cannot do, without exceeding their authority. There 
are certain vital principles in our free republican Governments, 
which will determine and overrule an aj^parent and flagrant abuse 
of legislative power; as to authorize manifest injustice by positive 
law; or to take away that security for personal liberty, or private 
property, for the protection whereof the Government was establi¬ 
shed. An act of the Legislature (for I cannot call it a law) contrary 
to the great first principles of the social compact, cannot be consi¬ 
dered a rightful exercise of legislative authority. The obligation of 
a law in Governments established on express compact, and on 
republican principles, must bo determined by the nature of the 
power, on which it is founded. A few instances will suffice to 
explain what I mean. A law that punished a citizen for an innocent 
action, or, in other words, for an act, which, when done, was in 
violation of no existing law; a law that destroys, or impairs, the 
I lawful private contracts of citizens; a law that makes a man a 
I judge in his own cause; or a law that takes property from A and 
\ gives it to B. It is against all reason and justice, for a people to 
entrust a Legislature with such powers; and, therefore, it cannot be 
presumed that they have done it. The genius, the nature, and the 
spn*it of our State Governments amount to a prohibition of such 
acts of legislation; and the general principles of law and reason 
forbid them. The Legislature may enjoin, permit, forbid, and 
punish; they may declare new crimes; and establish rules of conduct 
dor all its citizens in future cases; they may command what is 
y ight, and prohibit what is wrong; but they cannot change innocence 
fnto guilt; or punish innocence as a crime, or violate the right of an 
'antecedent lawful private contract; or the right of private property. 
To maintain that our Federal or State Legislature possesses such 
powers, if they had not been expressly restrained, would, in my 

opinion, be a political heresy, altogether inadmissible in our free 
republican Governments.” y 

Under the Indian Constitution, the Supreme Court has authorita¬ 
tively laid down that unless there is an express provision in the 
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Constitution with which the Act of a Legislature conflicts, it cannot 
be held to be void merely on the ground of its being inconsistent with 
what the Court considers to be the spirit of the Constitution. 8 In other 
words, a right which has not been expressly declared to be a Funda¬ 
mental Eight in Part III is not a Fundamental Right. This, however, 
does not mean that a person has no other legal rights than those 
included in the Fundamental Eights. It only means that a person’s 
legal rights even as against the State can either be Fundamental 
Eights or ordinary legal rights. For instance, under Art. 265, no tax 
shall .be levied or collected except by authority of law. Although this 
article gives rise to a constitutional right, the right is not a 
Fundamental Eight and so cannot be enforced by the Supreme Court v 
under Art. 32, 4 as the remedies under Art. 32 are only applicable to 
Fundamental Eights. In this connection, see Art. 19, Note 2. 

The Supreme Court of Burma seems to have been inclined in the 
undermentioned case 3 4 5 6 to the view that an electoral right is a Funda¬ 
mental Eight to which the special remedy of moving the Supreme 
Court might apply although the right was not expressly mentioned as 
a Fundamental Right in Chapter II of the Burma Constitution. The 
Court observed as follows on the point : 

“ The question that arises out of the first submission is—Is an 
electoral right one of the Fundamental Eights mentioned in Chap¬ 
ter II of the Constitution ? It is not mentioned by name as such 
but what is to be remembered is that the Constitution is based on 
democratic principles. The right to elect a representative to a local 
body or a National Assembly is a most valuable right which a 
citizen can have in a democratic country. It is a right by means 
of which he cannot only express his convictions and opinions freely 
i but along with several others he can shape and mould the life of a 

• nation. To withhold it is to stifle a nation. It is the essence of 

* political life in a democratic country. As a right it is, therefore, a 

much more valuable right than a right to a patent or a right to 
easement. A right to a patent or a right to easement has been held 
to be property. 

“Is the word “property”, as used in the Constitution, to be 
interpreted in a comprehensive or a restricted sense ? In U Htwe’s 
case 6 this Court observed : 

4 In the case of the interpretation of a Constitution, we must 
interpret it not only to avoid absurdity or inconsistency, but we 

3. 1950 S C 27 (42) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (S C), 
Gopalan v. State of Madras. (It is only in express constitutional provisions 
limiting legislative power that one can find a safe and solid ground for the 
authority of Courts of justice to declare void any legislative enactment.) 

4. 1951 S C 97 (100) (Pr 12) [AIR V 38 C 11] : 1951 S C R 127 (S C), Bamjilal 
v. Income-tax Officer. 

1951 Raj 139 (Pr 12) [AIR Y 38 C 63], Manak Chand v. Municipal Council. 

5. (’49) 1949 Bur L R (S C) 170 (183), Bo Thein Swe v. The Union of Burma . 

6. (’48) 1948 Bur L R 541 (553), U Htice v. U Tun Ohn. 
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| must interpret it in such ti way as to make it most beneficial to 
I the widest possible amplitude of its powers.’ 

Jf so interpreted, an electoral right may come within the purview 
fof either S. 16 or S. 17 (1) of the Constitution.” 

Under the Indian Constitution it must bo taken as settled law 
that no right can be regarded as Fundamental Eight unless it is 
expressly included in Part III of the Constitution. 01 

The difference between a legal right which is a Fundamental Right 
and one which is not a Fundamental Right is only that a Fundamental 
Right cannot be affected by ordinary legislation while an ordinary 
right can be so affected. But as regards the executive it is bound to 
respect an ordinary legal right of a subject in tho same way as a 
Fundamental Right. For it is an established principle of British juris¬ 
prudence which may be treated as constituting a part of the Indian 
law also, that no member of the executive can interfere with the liberty 
Sor property of a subject except on tho condition that he can support 
the legality of his action before a Court of Justice. 7 

Although the executive cannot infringe civil rights, whether 
amounting to Fundamental Rights or not, where there is no question 
o infringement of civil right, the Executive is not debarred from 
acting, as for instance, running a State bus service, merely because 
there is no legislative enactment authorising it to do so. 8 

A right of appeal is purely a creature of statute and is not a 
fundamental right. 9 > 

° irecti , ve Principles of State Policy. _ The chapter on 

w! V tate P ° liCy (Part IV) is a s l )ecial future of this 

Constitution. The distinction between Fundamental Rights and Direc¬ 
tive Principles is that the former are really enforceable and laws incon 
sistent with the Fundamental Rights are void under Art. 13, while 
he Directive Principles of State Policy have been expressly declared 

rnnfl'Tw t by a " y C ° Urt of law < Art ' When there is a 

conflict between a Fundamental Right as declared by Part III and 

the Directive Principles of State Policy, tho Fundamental Right will 

El howev thei l iS n0 1 infrin 8™ t ot an >- Fundamental 

Right, howexer, there can be no objection to the State acting accordin'* 

to the Directive Principles se t out in Part IV. 8 The Directive Princi! 

6a. 1950 S C 27 (42) [AIR V 37 C C] : 1950 S C 11 SS : 51 Cri L Jour 1388 (SO 
Cxopalan v. State of Madras 1,388 

9 Jotr 5 2 3 5 f (DB) 4 91 6) ( , Pr 8> [A n R V 4 1 C 8] : 1 L « (1953) JS'ag 936 : 1953 Cri L 
our 2o 1 (DB), Shnlasan v. Dattu. (A\I R 1951 Hyd 89, Foil.) 

Part III (General) — Note 11 

° q 26 r 2 , 28) (Pr 8) [AIB V 38 C 40] : 1951 S C B 525 (S C), State of 
dras v. Sin. Champakain Dorairajan. * 

2 M 1 f r t 51 8 °c 26 (228) (Pr 8) [AIR V 38 C 4 °i : 1951 S C R 525 (S C) State of 
Madras v. Sm. Champalcam Dorairajan. ’’ ’ 
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pies may be taken into consideration in determining if a provision of 
j law is “reasonable.” (See Notes on Art. 19.) 

12. American decisions. — In interpreting the Fundamental 
Rights, American precedents relating to what may appear to be 
analogous provisions should not be blindly followed . 1 In Mahadeb 
Jiao v. B. B. Sen, 2 the Calcutta High Court observed as follows : 

The craze for American precedents can soon become a snare. 
A blind and uncritical adherence to American precedents must be 
a\ oided, or else there will soon be a perverted American Constitu¬ 
tion operating in this land under the delusive garb of the Indian 
Constitution.” 

Some of the salient points of difference between the American 
approach and the Indian approach to the question of Fundamental 
Rights have been discussed in Note 6. 

See also Preamble, Note 8. 


General 

12. In this Part, unless the context otherwise 
requires, “the State” includes the Government and 
Parliament of India and the Government and the 
Legislature of each of the States and all local or 
other authorities within the territory of India or 
under the control of the Government of India. 

Jammu and Kashmir 

Part III of the Constitution does not apply to the State of 
Jammu and Kashmir. See Art. 370 (1) read with the Constitution 
(Application to Jammu and Kashmir) Order, 1950, cl. 3. 

Cognate provisions 

For Rules to be made by the Supreme Court as to the proceedings in the 
Court for the enforcement of any of the rights conferred by Part III, see 
ART. 145 (1) (c). 

Proclamation of Emergency in operation—Suspension of the enforcement of 
the rights conferred by Part III during emergencies. — See ART. 359. 

Local authority—Definition of— See ART. 367 (1) read with General Clauses 
Act, 1897, S. 3 (31). 

Local authorities — Laws with respect to—See SCH. VII, LIST 2, Entry 5. 

1. Scope of the article. — This article defines for the purpose 
of this Part , the ivords “the State”. The expression “the State” 
occurs in several of the articles of this Part, e. g. Arts. 13 (2), 14, 15, 

16, etc. In all these articles the words “the State” must be understood 

- - - - _ _ _ 

Part III (General) — Note 12 

1. 1951 Cal 563 (569) (Pr 37) [AIR V 38 C 165], Mahadeb Jiew v. B. B. Sen. 
(Language and theme of Art. 15 are different from those of 19th Amendment of 
the American Constitution which prohibits the deniabor abridgment of right to 
vote on account of sex.) 

2. 1951 Cal 563 (Pr 37) [AIR V 38 C 165]. 
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according to the definition given in this article, unless the context 
otherwise requires. This definition also applies to Part IV (Directive 
Principles of State Policy)_See Art. 3G. 

It will be noticed that the article uses the word “includes" for 
the purpose of the definition. As seen in Preamble, Noto 10, the word 
includes” usually shows that the definition is not exhaustive. 1 It also 
usually shows that the meaning which the expression may otherwise 
have is not limited or restricted in any way by the definition. But 
this is not necessarily the case always and in some contexts the word 
includes” may be equivalent to “mean”. 

A 'State’ has been defined by the Author of the 9th Edition of 

Salmond’s Jurisprudence 2 as follows : “A State or political society 

is an association of human beings established for the attainment of 
certain ends.” 


The definition in this article is more specific, and refers to the 

particular authorities enumerated in the article. These authorities are 

0) the Government and Parliament of India, (ii) the Government and 

the Legislature of each of the States which are component parts of the 

Indian Union, (m) all local authorities within the.territory of India or 

under the control of the Government of India and (iv) other authorities 

within the territory of India or under the control of the Government 
ot India. 


By the expressions “the Government and the Parliament of India’ 

and the Government and the Legislature of each of the States” tin 

article obviously means the executive and the legislative authorities a 

the Centre and in the several States. 3 The word “Government” in thi 

article will include the President acting in his official capacity ami 

hence the President acting in such capacity is included in the term 
btate as defined in this article. 1 

The term local authority” may be understood as referring to the 
authorities mentioned in Entry 5 of List 2 (State List) of Sen VII 
The entry runs as follows ‘Local Government, that is to say the 
constitution and powers of municipal corporations, im provement trusts. 

Article 12 — Note 1 

■7« rn ? , N *,-> (10) ’ Q«"*-E’*preu v. Narpat Singh. 

Ramoatha Aiyar’s ill Lexicon, p^e «£ ‘ 

2. Salmond On Jurisprudence. 9th Edition, by J. L. Parker race lfis 

3. 1951 Hjd 1 (Pr 14) FAIR V P ll /pm lr 7 ; , 7 ^ ^ 

Constitution his legislative power was absolute and unhmitedj PreV '° US t0 

Singh v ."union of ^pLstffn V* 'V" R P “ nj 321 (PB) ' Gurm “™ 

Art. 15 (1) under whfch the “atr!” ^ ba f 9tione<1 “ contravening 
citizen on ground of religion, sex, etc.) “ ° r lddeD ^ dlSCrimmate a 8 ai »st any 


Article 12 
Note 1 



174 


DEFINITION OF “STATE” 


Article 12 
Note 1 


* 

district boards, mining settlement authorities and other local authori¬ 
ties for the purpose of local self-government or village administration.” 
Thus, Village Panchayats will be local authorities and will be covered 
by the expression “the State” in this article. A Municipal Committee 
will clearly be a ‘local authority’ within the meaning of this article 
and any rule or bye-luw made by it in contravention of the provision 
of this clause, may be declared void and appropriate relief granted. 5 

The question arises as to the meaning of “or other authorities”. 
According to the Webster’s Dictionary, “authority” means a person or 
body exercising power or command. According to Odham’s Dictionary 
also, authority means a person or group of persons having the power 
or legal right to command and be"obeyed. Thus, apart from the context, 
the word authorities has a very wide meaning and can include any 
person or group of persons entitled to exercise power over or command 
others. But in view of the fact that in enumerating the “authorities” 
included in the expression the State”, the article first specifically 
mentions certain authorities and mentions “other authorities” imme¬ 
diately afterwards, the words other authorities” should be taken in an 
analogous sense on the principle of ejusdem generis . 6 Hence, the words 
other authorities” would refer to authorities of a like nature to the 
ones already mentioned. 


So interpreted, the expression “other authorities” can only refer to 
public authorities and not private authorities. Thus, the management 
of a private institution like, for instance, a private school or a bank 
’or a commercial concern, a factory and so on, will not constitute an 
authority” for the purpose of this article and will not be covered by 
the expression “the State”. Further, Fundamental Rights are only 
directed against State action and not private conduct. 7 (See Part Ill- 
General, Note 8.) Hence, the expression “other authorities” in this 
article will not include private authorities. An educational institution 
like a university receiving State aid but not maintained by the State 


5. See 1950 S C 163 (Pr 4) [AIR V 37 C 11] : 1950 S 0 R 566 (S C), Rashid 
Ahmed v. Municipal Board, Kairana. (Municipal bye.law held to be void 
under Art. 13 (1) read with Art. 19.) 

6. 1954 Mad 67 (68) (Pr 5) [AIR V 41 C 13], University of Madras v. Shantha 
Bai. (The words “local or other authority” must be construed ejusdem generis 
with Government or Legislature and so construe! can only mean authorities 
exercising Governmental functions. They cannot include persons, natural or 
juristic, who can be regarded as instrumentalities of the Government. University 
of Madras has no Governmental functions. It is a State aided but not State 
maintained institution.) 

7. 1952 S C 59 (59) (Pr 3) [AIR V 39 0 14] : 1952 S C R 391 (S C), P. D. 
Shamdasani v. Central'Bank of India. (Articles 19 (1) (f) and 31 do not provide 
protection against merely private conduct.) 

(1947) 92 Law Ed 1161 (1180) : 334 U S 1, Shelley v. Kraemcr. (The equal 
protection clause of the 14th Amendment, U. S. Constitution, is directed against 
State actiou only and does not reach private conduct.) 

(1883) 27 Law Ed 836 (841) : 109 U S 3, Civil Rights Cases. (When civil rights 
are guaranteed against State acUon, there cannot be an infringement of such 
rights merely by an act of a private individual unless it is supported by State 
authority.) 



DEFINITION OF “STATE” 


175 


is not included in the term “State’* as defined in this article. 8 

But the duty to abide by the Constitution and maintain the rule 
of law is cast upon all branches of the State , namely, the legislative, 
executive and judiciary. 9 

According to American decisions, the term “State” in the context 
of Fundamental Rights includes every repository of State power 10 and 
the prohibitions in the Fourteenth Amendment (against the State 
depriving any person of life, liberty or property or denying to any 
person the equal protection of laws) extend to all actions of the State 
whether it is action by the legislature, executive or judicial authori¬ 
ties who are all agents of the State. 11 

The action of administrative off icers acting on behalf of the State 
in executing the laws is clearly “State” action. 12 

In the United States of America, it has been held that the State 
Judiciary also may be held guilty of violating the “due process clause” 
in the Fourteenth Amendment. 13 It has also been held there that 
judicial action even for the enforcement of a private agreement is State 
action for the purpose of the equal protection clause of the Fourteenth 
Amendment. 14 Thus, the judicial enforcement by State Courts of cove¬ 
nants restricting the use or occupancy of real property to persons of 
the Caucasian race was held to violate the equal protection clause of 
the 14th Amendment. 15 But the mere fact that a State Court has 
rendered an erroneous decision on questions of State law or overruled 


8. 1954 Mad 67 (69) (Pr 7) [AIR V 41 C 13] (DB), University of Madras v. Shantlia 
Bai. (The Madras University is not covered by the words “the State” and its 
regulations are not subject to Art. 15 (1) ) 

9 . 1952 Hyd 36 (37) (Pr 3) [AIR V 39 C 17] :ILR (1952) Hyd 180 : 1952 Cri 

U Jour 340 (DB), Kistarcddy v. Commr.. City Police. (AIR 1951 Hyd 89 (FB), 
Foil.) 

10 . (1913) 227 U S 278 (286) : 57 Law Ed 510, Home Teleph. <t Teleg. Co. v. 
Los Angeles. 

11 . (1935) 79 Law Ed 791 (794) : 294 U S 103, Mooney v. Holohan. 

(1930) 74 Law Ed 1107 (1113) : 281 U S 673, Brinkerhoff.Faris Trust <0 Sav. 
Co. v. Hill. 

(1913) 227 U. S. 278 (286) : 57 Law Ed. 510, Home Teleph. cC Teleg. Co. v. Los 
Angeles. 

(188°) 25 Law Ed GG7 (G69) : 100 U S 313. Ex.parte Commonwealth of 
Virginia. J 

12 (1935) 79 Law Ed 791 (794) : 294 U S 103, Mooney v. Holohan. (Comic 
tion obtained by State prosecuting officers by employment of perjured evidence. 
Ihis is infringement of due process clause by State action.) 

13. (1935) 79 Law Ed 791 (794) : 294 U S 103, Mooney v. Holohan. (The act 

of a Court may also amount to State action in infringement of the due process 

clause. Conviction based on perjured testimony is infringement of due process 
clause by State action.) 

(1930) 74 Law Ed 1107 (1113) : 281 U S G73, Brinkerhoff.Faris Trust £ Sav. 

^ O • V. 11 ill . 


14. (1947) 92 Law Ed 1161 (1181) : 334 U S 1, Shelley v. Kraemer. 

tt « 1 a 9 o 47 lf T :LaW ^ d 1161 (118S ) : 334 U S 1, Shelley v. Kraemer. ((1940) 311 

* ' , Law Ed 22 > Hansberry v. Lee and (1926) 271 U S 323 : 70 Law 

Ed 969, Corrigan v. Buckley , Distinguished.) 
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principles or doctrines established by previous decisions on which a 
party relied, does not amount to violation of the “ due process ” clause 
by the Court. 10 


It is not clear how far the above view would be good law under 
this Constitution. It is clear that under this Constitution, the question 
will depend upon the interpretation of the definition of “State” in this 
article. The article does not expressly refer to the judiciary as included 
in the term “State”. The question is whether the “judiciary” is 
covered by the expression “other authorities” in the article. If this 
expression is construed according to the principle of ejusdem generis , it 
seems to be questionable whether it would include the Judiciary. In 
the context in which the expression occurs it seems to refer to public 


authorities exercising legislative or executive pow T er and not the 
Judiciary. This view seems to receive support from the following 
observations of Shah J., in Ratilal v. State of Bombay 17 : 

The protection afforded by the Constitution to Fundamental 
Rights is against executive, or legislative interference. A decision of 
a regularly constituted Court cannot, however, be challenged as an 
interference with Fundamental Rights in the abstract. The Court in 
the very nature of things adjudicates -upon conflicting claims and 
declares rights and does not by the operation of its own order seek 
to infringe any Fundamental Rights. What may appear to be an 
interference with a right by an adjudication of a Court is in substance 
a direction founded on the non-existence, in the circumstances of the 
particular case, of the right claimed. A provision in a statute, which 
authorises the Courts to adjudicate upon claims which may affect 
rights, therefore, cannot be challenged on the ground that it 
infringes Fundamental Rights.” 


The observations of S. R. Das J., of the Supreme Court in the 
State of Punjab v. Ajaib Singh 19 also support the view that the 
Fundamental Rights are intended as a protection against the Executive 
and the Legislature and not against the Judiciary. 


In referring to the “local or other authorities”, the article limits 
itself to authorities within the territory of India or under the control of 
the Government of India. This shows that the words, “the State” will 
also include an authority functioning outside the territory of India 
provided it is under the control of the Government of India. The 
reason for the adoption of this extended definition is that it w r as the 
desire of the Constituent Assembly that the benefit of the provisions of 
Part III relating to Fundamental Rights must also apply to mandated 
or trusteeship territory that may come under the Government of India 
under international arrangements. 


16 . (1930) 74 Law Ed 1107 (1113) : 281 U S 673, Brinlcerhoff-Faris Trust & 
Sav. Co. v. Hill. 

17 . 1953 Bom 242 (253) (Pr 26) [AIR V 40 C 78]. 

18 . 1953 S C 10 (14, 15) [AIR V 40 C 4] : 1953 S C R 254 : 1953 Cri L Jour 180 
(SC). 
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13. (1) All laws in force in the territory of Laws incon- 
India immediately before the commencement of this in derogation of 
Constitution, in so far as they are inconsistent with menJ Right 3 ' 
the provisions of this Part, shall, to the extent of 
such inconsistency, be void. 

(2) The State shall not make any law which 

takes away or abridges the rights conferred by this 

Part and any law made in contravention of this 

clause shall, to the extent of the contravention, be 
void. 

(3) In this article, unless the context otherwise 

requires,— 

(a) “law” includes any Ordinance, order, bye¬ 
law, rule, regulation, notification, custom 
or usage having in the territory of India 
the force of law; 

(b) “laws in force” includes laws passed or 

made by a Legislature or other compe- 

in the territory of India 
before the commencement of this Consti¬ 
tution and not previously repealed, not¬ 
withstanding that any such law or any 
part thereof may not be then in opera¬ 
tion either at all or in particular areas. 

Cognate provisions 

"The State’’ — Meaning of — See ART. 12. 

"Commencement of this Constitution” — Meaning of — r l he expression refers 
to 2G-1-1950 — See ART. 394. 

Laws in force — Compare the explanation of the same term in ART. 372 
Explanation I. ' 

Synopsis 

1. Scope of the article. 4. ‘ The State shall not make any 

2. Meaning of expressions "law”, law” — Clause (2). 

"laws in force”—Clause (3). 5. Part of lav/ void Effect. 

2a Bve laws 6 * Effect °* Court declaring Act to 

J ' be void. 

2b. "Notification.” 7. "Void” — Meaning of. 

2c. Statutory *Rules. 8 ‘ LaWS affected by this article. 

9. General principles as to judicial 

3. Retrospective effect of cl. (1). review of legislation. 

1. Scope of the article. — The eflec-t of this article is to 
declare as void all laws which are inconsistent with or in derogation 
of the Fundamental Rights guaranteed by this Part. There is an 
l.Ind.Con. 12. 
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essential point of difference between the powers of the Parliament in 
England and those of the Indian Parliament and State Legislatures in 
India. The English Parliament is supreme and it can pass any law 
however unreasonable it may seem and to whatever extent it may 
curtail the liberty of the subject. Courts in England have no power to 
declare the law passed by the Parliament void. But in the Republic of 
India there is a written constitution in which certain Fundamental 
Rights are guaranteed to the people. These are mentioned in this 
Part of the Constitution. If the Parliament or any State Legislature 
makes any law taking away these Fundamental Rights except in the 
manner and to the extent provided in Part III, then that law is void 
to the extent of such inconsistency. Thus, the Parliament and the State 
Legislatures in India are not supreme like the Parliament in England. 
The Legislatures in this country have only those powers of legislation 
which are bestowed upon them by the Constitution. If they pass an 
Act in excess of those powers then that Act becomes void to that 
extent. Under the Constitution the power to decide whether a piece of 
legislation is void or not is given to the Courts and to nobody else. 
The power of the Judiciary is supreme in this respect. 1 

The inclusion of Art. 13 (1) and (2) in the Constitution appears 
to be a matter of abundant caution. Even in their absence, if any of 
the Fundamental Rights was infringed by any legislative enactment, 
the Court has always the power to declare the enactment, to the 
extent it transgresses the limits, invalid. 2 

But if the principle underlying the legislation and its object is 
constitutional, then it is not for the Courts to question the policy of 
the legislation. 3 W hile the Court must always be vigilant to prevent 
any encroachment by the Legislature upon the Fundamental Rights 
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1. 1950 Cal 274 (Prs 3, 4) [A I R V 37 C 97] : 51 Cri L Jour 1110 (S B), Sunil 
Kumar v. West Bengal Government. 

[See also 1951 S C 270 (Pr 22) [AIR V 38 C 45] : 52 Cri L Jour 904 : 1951 SCR 
451 (SC), Bam Singh v. State of Delhi.'i Per Bose J.—The Fundamental Rights 
conferred by the Constitution are not absolute — They are limited — In some 
cases the limitations are imposed by the Constitution itself— In others, Parlia¬ 
ment has been given the power to impose further restrictions and in doing so 
to confer authority on the Executive to carry its purpose into effect— But in 
every case it is the rights which are fundamental, hot the limitations ; and 
it is the duty of the Supreme Court and of all Courts in the land to guard and 
defend these rights jealously — It is. the duty and privilege of the Supreme 
Court to see that rights which were intended to be fundamental are kept 
fundamental and to see that neither Parliament nor the executive exceed the 
bounds within which they are confined by the Constitution when given the 
power to impose a restricted set of fetters on these freedoms; and in the case 
of the Executive, to see further that it does not travel beyond the powers con¬ 
ferred by Parliament.) * 

1950 S C 27 (Pr 6) [A I R V 37 C G] : 51 Cri L Jour 1383 : 1950 S C R 88 (SC), 
Gopalan v. State of Madras .] 

2. 1950 S C 27 (34) (Pr 6) [A I R V 37 C 6] : 1950 SCR SS : 51 Cri L Jour 13S3 
(SC), Gopalan v. State of Madras. (Per Kania, C. J.) 

3 . 1951 Bom 440 (Pr 17) [A I R V 38 C 100] : I L R (1952) Bom 378 (DB), Abdul 
Majid v. P. B. Nayak. 
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which have been guaranteed by the Constitution, it must also remember Article 13 

that it is not a third chamber sitting in judgment on the policy laid Note 1 

down by the Legislature and embodied in the legislation which the 

Court is considering. However repugnant any legislation may be to 

the conception which the Court has of what is right and wrong and 

however drastic the provisions of such legislation may be, if it is not, in 

fact, contravening any of the articles of the Constitution which lay 

down Fundamental Rights, then it would be the duty of the Court to 

uphold such legislation, 4 5 provided the subject of enactment falls within 

the legislative jurisdiction of the particular Legislature,. 

In order to determine whether a particular law is repugnant to or 
inconsistent with the Fundamental Rights it is the provisions of the 
Act that must be looked at and not the manner in which the power 
under the provision is actually exercised. Inconsistency or repugnancy 
does not depend upon the exercise of the power by virtue of the pr6vi- 
sions in the Act hut on the nature of the provisions themselves.'* See 
also Note 9. 


An Act is said to be inconsistent with another when the two can¬ 
not stand together, that is, when to obey one enactment is to disobey 
the other. 6 The question has been raised whether in order to characterise 
a certain law as being inconsistent with a provision in this Part, it is 
necessary that the provision in question must be to the effect expressly 
that a law of the kind shall not be made. The point involved in the 
question may be illustrated like this. Article 22 (4) runs asfollows : 

“No law .... shall authorise.”. This provision clearly says that 

a law shall not be to a certain effect. If there is a law which is to the 
effect mentioned, such a law will be void under Art. 13 read with 
Art. 22 (4). Rut compare with Art. 22 (4) the wording of Art. 22 (l) 
and similar other provisions. In Art. 22 (1), for instance, it is said 
that no person who is arrested shall be detained in custody without 
being informed of the grounds for such arrest, etc. Here it will be 
noticed that the clause only speaks of a person and not of a law and 
does not say that a particular kind of laio shall not be passed. So, if a 
law is passed making it legal for an arrested person not being informed 
the grounds of his arrest, can it be said that it is inconsistent with 


Meaning of 
“inconsistency” 
or “contraven¬ 
tion” 


4 . 1951 Bom 210 (Pr 18) [AIK V 38 C 42] : ILK (1951) Bom 17 • 52 Cri L Jour 
80 (FB), Fram Nusscrwanji v. State of Bombay. 

5. 1951 Mad 1015 (Pr 60) [A I K V 38 C 354]: 1952 Cri L Jour 170 (DB), 

Venhataraman v. Covnnr. of Police , Madras. m 4 

1950 Orissa 157 (Pr 4) [A I K V 37 C 26] : I L K (1950) Cut 222 : 51 Cri L Jour 
1189 (FB), Prahalad Jena v. State. (It cannot be seriously contended that if 
there is any State law which is inconsistent with any of the provisions of the 
articles that law will not be invalid so long as there is no abridgement of the 
rights of an individual while administering the laws.) 

6. 1952 Pat 309 (321) (Prs 46, 47) [A I R Y 39] : I L R 31 Pat 405 (FB), In re 
Babul Chandra. (Sections 4 and 7 of Abducted Persons (Recovery and Restora¬ 
tion) Act, 1949, are inconsistent with els. (1) an I (2) of Art. 22.) 
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Article 13 
Notes 1-2 


This article 
and Article 372 


This article 
and Article 254 


Directive Prin¬ 
ciples of State 
Policy 


Art. 22 (l)‘? Such a question was raised before the Orissa High Court 
in Pralialad Jena v. State. 7 

or repugnancy of a law with 
a provision of the Constitution can arise only when the provision in 
the Constitution says that that kind of law cannot be made, and not 
when the provision does not speak of any law at all but merely says 
that a person shall be entitled to certain rights, etc. This contention 
was repelled by the Full Bench. 

Tjnder Art. 3/2 (1) all the law in force in the territory of India 
immediately before the commencement of the Constitution shall con¬ 
tinue in force until altered or repealed in due course. But this provision 
is expressly made subject to the other provisions of the Constitution, 
which include necessarily Art. 13. Hence if any law existing imme¬ 
diately before 26-1-1950 is inconsistent with the provisions of Part III 
of the Constitution, it will be void notwithstanding Art. 372 (l). 8 

The ground on which the validity of laws is affected under this 
article is the law being inconsistent with the Fundamental Rights 
guaranteed in this Part. ^Another kind of infirmity which may 
affect a law is that it is ultra vires the legislative jurisdiction of the 
authority which has made it. A third kind of infirmity is referred to 
in Art. 254. This infirmity consists of repugnancy between a State 
law and a Union law. In cases coming under Art. 254, in case of such 
repugnancy, the State law shall be void to the extent of the repugnancy. 9 

The Directive Principles of State Policy laid down in Part IV of 
the Constitution have been expressly declared under Art. 37 to be not 
enforceable in any court of law. Hence, where any law or order 
conflicts with a Fundamental Right, it will be void although it may 
be in conformity with a Directive Principle in Part IV. 10 

2. Meaning of expressions “law”, “laws in force.” — 
Clause (3). — This article in effect provides that all laws, whether 
already in existence at the commencement of the Constitution or 
passed subsequently, shall be void if and to the extent that they are 


7 . 1950 Orissa 157 (Pr 4) [AIR V 37 C 26] : I L R (1950) Cut 222 : 51 Cri L Jour 
1189 (FB). 

8. 1953 Mad 729 (Pr 12) [A I R V 40 C 281] : 1953 Cri L Jour 1364 (DB), In re 
C. G. Menon. 

1951 Punj 27 (Pr 14) [AIR V 38 C 7] : 52 Cri L Jour 449 : I L R (1951) Punj 193 
(DB), Tara Singh Gopi Chand v. The State. 

1950 Pat 265 (Prs 24, 62) [AIR V 37 C 67]: 51 Cri L Jour 1081 :1 L R 29 Pat 335 
(DB), Brahmeshicar Prasad v. State of Bihar. 

9. 1950 Pat 265 (Pr 58) [AIR V 37 C 67] : 51 Cri L Jour 1081: I L R 29 Pat 335 
(DB), Brahmeshwar Prasad v. State of Bihar. 

10. 1951 S C 226 (228) (Pr 8) [A I K V 38 C 40] : 1951 S C B 525 (S C), State of 
Madras v. Sin. Champalcam Dorairajan .- 
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inconsistent with the Fundamental Rights guaranteed by the Constitu¬ 
tion in this Part. 

For this purpose cl. (3) of the article defines the expressions “law” 
and “laws in force.” The Constitution contains definitions about law 
elsewhere also. For instance, Art. 366 (10), which is the interpreta¬ 
tion clause in the Constitution, defines “existing law” as follows : 


“ ‘Existing law’ means any law, ordinance, order, bye-law, 
rule or regulation, passed or made, before the commencement of this 
Constitution by any Legislature, authority or person having power 
to make such law, ordinance, order, bye-law, rule or regulation.” 


Again, Art. 372, Expl. I provides as follows: 

“The expression ‘law in force’ in this article shall include a 
law passed or made by a Legislature or other competent authority in 
the territory of India before the commencement of this Constitution 
and not previously repealed, notwithstanding that it or parts of it 
may not be then in operation either at all or in particular areas.” 


The definitions quoted above may be compared with the defini¬ 
tions of “law” and “laws in force” in sub-cls. (a) and (b) respectively 
of cl. (3) of this article. 


For the purpose of this article the definitions in cl. (3) will have 
to be followed. It must also be noted that the definitions in cl. (3) are 
expressly limited to this article. 


Taking the above-mentioned definitions one by one, sub-cl. (a) of 
cl. (3) defines the word “law”. The sub-clause uses the word “includes” 
showing that the definition is not intended to be exhaustive, so that 
any kind of law though not covered by any of the categories specified 
in sub-cl. (a) is not excluded from the meaning of “law” for the pur. 
poses of the article. Thus, it is obvious that an Act of the Legislature 
is clearly law' for the purpose of the article although it is not expressly 
specified in sub-cl. (a). It should be noted that the term ‘law’ in sub- 
cl. (a) includes also custom or usage having in the territory of India 
the force of law. 

The question arises as to whether the w’ords “having in the 
territory of India the force of law” govern only the w r ords “custom or 
usage” or whether they govern also the previous wwds. It has been held 
by a Division Bench of the Punjab High Court that rules made by the 
Government for regulating admission to a Government College, cannot 
be classified as “law” as defined in sub-cl. (a). 1 This ruling is only 


Article 13 — Note 2 

1. 1951 Punj 93 (Pr 11) [A I R V 38 C 22] : I L R (1951) Punj 344 (DB), Om 
Parhash v. State of Punjab . 

[Compare 1951 S C 226 (Prs 8, II) [AIR V 38 C 40] : 1951 S C R 525 (SC), State 
of Madras v. Sin. Champaleam Dorairajan . (Case relating to validity of 
Madras Communal G. O. reserving seats in some State educational institutions 
for different communities in fixed proportions— Held that fcheG.O. contravened 
Art. 29 (2) of the Constitution and was therefore void.) ] 
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“Law” (clause 
3 (a)). 



Article 13 
Note 2 


“Laws in force” 
(clause 3 (b)) and 
‘existing law” 
(Art. 366 (10)) 
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consistent with the view that the words “having the force of law” 

apply also to the previous words in that clause and not merely to 
“custom or usage.” 

The question also arises whether the definition in sub-cl. (a) is 
applicable to the meaning of law” for the purpose of the expression 
“laws in force” which has been separately defined in sub-cl. (b). The 
expression “laws in force” occurs in the beginning of cl. (1) of this 
article and the question, therefore, arises whether that expression should 
he confined to the laws that would be covered by sub-c-1. (b) of cl. (3) 
which defines the expression. For instance, the question arises whether 
custom or usage having the force of law is included in the expression 
laws in force” in cl. (1) of this article. It seems to be clear that 
custom or usage having the force of law is covered by cl. (1). In fact, 
cl. (2) only refers to State-made law and hence the definition of “law” 
in cl. 3 (a) as including custom or usage having the force of law would 
be meaningless if it is taken to refer only to the term “law” used in 
cl. (2). Hence, it is clear that the definition of ‘law’ in sub-cl. (a) is 
also applicable for the purpose of understanding what is meant by- 
* law’ in the expression “laws in force”, 2 notwithstanding that the 
latter expression has been separately defined in sub-cl. (b). It may be 
noted in this connection that the definition in sub-cl. (b) also uses the 
word “includes” showing that the definition is not exhaustive. 

The effect of the definition of “laws in force” in sub-cl. (b) has already 
been discussed above to some extent in connection with the definition 
of “law” in sub-cl. (a). The definition in sub-cl. (b) seems to be intended 
to explain the meaning of the words “in force” rather than to 
explain what is meant by “law” or “laws”. The sub-clause says that 
a law passed by or made by the Legislature or other competent 
authority in the territory of India before the commencement of the 
Constitution and not previously repealed, shall be regarded as a law in 
force, although it or any part of it may not be actually in operation 
either throughout India or in any particular area or areas thereof. 
Thus, the definition does not limit the meaning of laiv in connection 
with the expression “laws in force.” 

It will be noted that the definition in sub-cl. (b), of the expression 
“laws in force” is substantially the same as “law in force” in Art. 372, 
Expl. I. The remarks about the definition in sub-cl. (b) may, therefore, 
be taken as applicable to Explanation I of Art. 372. 

The definition of “existing law” in Art. 366 (10) has already 
been quoted above. It will be seen that the definition as given in 


2. 1953 Riij 15S (Pr 7) [AIR V 40 C 56] : I L R (1952) 2 Raj 511 (DB), Bahadur 
Singh v. Jaswant Iiaj. (An Ordinance is included within the term “law” and 
hence Ordinances, passed prior to the Constitution, which are continued in force 
under Art. 372 but which are inconsistent with any of the Fundamental Rights, 
will be void to the extent of their inconsistency.) 

1952 Bom 84 (88) (Pr 12) [A IR V 39 C 16] : I L R (1951) Bom 775 : 1952 Cri L 
Jour 354 (DB), State of Bombay v. Narasn Appa. 
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Art. 366 (10) is exhaustive as the word used is “means.” It will also 
be seen from the discussion above that the meaning of “existing law” 
as defined in Art 366 (10) is not identical with the expression 
“laws in force” for the purpose of this article. Thus, for the purpose of 
this article, the expression “laws in force” is wide enough to include 
notifications and customs and usages having in the territory of India 


the force of law. But these categories are excluded from the definition 
of “existing law” in Art. 366 (10). 

Clause (1) of this article contains the expression “laws in force” 
and cl. (2) contains the expression “law”. This may create the impres¬ 
sion that the definition of “law” in sub-cl. (a) relates to the expression 
“law” in cl. (2) and that the definition of “laws in force” in sub-cl. (b) 
relates to the expression “laws in force” in cl. (1). From this it may 
be further thought that the expression “laws in force” in cl. (l) does 
not include any law that would be covered by sub-cl. (a) and that the 
sub-clause only relates to the meaning of ‘law* in c-1. (2). This line 
of reasoning would be absolutely fallacious. For instance, as already 
pointed out, sub-cl. (a) includes in the definition of “law,” custom or 
usage having the force of law. If sub-cl. (a) is treated as limited in its 
application to cl. (2), an absurdity would result because cl. (2) prohi¬ 
bits the State from making any law which takes away or abridges the 
Fundamental Rights conferred by this Part and it would be absurd 
to speak of the State making a custom or usage. 3 This clearly shows 
that the meaning of the word ‘law’ given in sub-cl. (a) is intended to be 
generally applicable to the conception of law for the whole purpose of 
the article and, therefore, applies also to the conception of law in the 
expression “laws in force.” 

In Venkataraman v. Commissioner of Police , Madras , 4 Govinda 
Menon, J., after referring to the definitions of ‘law’ and ‘laws in 
force’ in this article and of ‘existing law* in Art. 366 (10), observed 
as follows : 


“Bearing in mind these three terms, one finds that the expres¬ 
sion ‘law’ is intended to connote prospective laws made subsequent 
to the coming into operation of the Constitution, whereas the term 
‘laws in force’ is intended to include laws passed by the Legislature 
or other competent authority before the commencement of the 
Constitution and not previously repealed notwithstanding that any 
such law or any part thereof may not be in operation, either 
wholly or in part at the commencement of the Constitution either 
throughout the whole of the territory of India or in particular areas. 
The term ‘existing law’ is much wider in scope and import because 
it includes such things as Ordinances, Orders, bye-laws, rules or 
regulations, made not only by a competent legislative authority but 
by other bodies and persons empowered or authorised to make or 
promulgate such things. It is, therefore, seen that the ‘law in force’ 

3. 1952 Bom 84 (88) (Pr 12) [A I R V 39 C 16] : I L R (1951) Bom 775 : 1952 Cri 
L Jour 354 (DB), The State of Bombay v. Narasu Aj)i>a. 

4 . 1951 Mad 1015 (Pr G) [AIR V 39 C 351] : 1952 Cri L Jour 170 (DB). 
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Note 


13 


must have been a law passed, or made, by a Legislature or other 
competent authority, whereas an ‘existing law’ includes even an 
Order or a bye-law made by a person having power to make such 
an Ordinance or Order. Both the expressions ‘existing law’ and 
‘law in force’ refer to positive legal Acts which were in existence at 
the time of the Constitution, whereas the word ‘law’ in cl. 3 (a) 
to Art. 13 denotes those that have to be passed hereafter.” 

With the utmost respect to his Lordship it is submitted that in 
view of the above exposition of the relevant provisions, his Lordship’s 
observations call for criticism in many respects. For instance, to 
limit the word ‘law’ in cl. 3 (a) to laws to be passed after the com¬ 
mencement of the Constitution, leads to the obviously untenable 
position that under cl. (2) the State is contemplated as making or 
passing a custom or usage having the force of law. Similarly, the 
observation that the expression ‘‘existing law” is much wider in scope 
than ‘law in force’, is, for reasons already explained, not correct. It 
may also be pointed out that his Lordship’s limiting the expression 
“law in force” (like ‘‘existing law”) to positive legal Acts, does not 
seem to be justified, for reasons already explained. With respect, his 
Lordship seems to have overlooked that while the expression “ laws in 
force” is not subject to a limiting and exhaustive definition and in the 
context of the meaning of ‘law’ given in cl. (3) (a), is wide enough to 
embrace all forms of law, the expression ‘‘existing law” is the subject 
of an exhaustive definition in Art. 366 (10), which definition limits 
it to positive law of the statutory variety. 

The definition of “existing law” in Art. 366 (10), does not con¬ 
tain words to show that although an Act may not have actually come 
into operation, it will be covered by the definition. In this respect, 
the definition differs from the definition of “laws in force” in cl. (3) (b) 
of this article and in Art. 372, Explanation 1. But this does not 
mean that the expression “existing law” does not include an Act or 
other law which has been passed but has not yet been brought into 
actual operation. Thus, the two expressions have the same meaning in 
this respect notwithstanding the difference in the definition. 5 Suppose 
a certain Act passed before the Constitution was a temporary Act due 
to expire after the coming into force of the Constitution but it contained 
the provision that it might be extended by the State Government by 
notification for a further specified period. The duration of the Act was 
extended by another Act passed after the Constitution instead of by 
Government Notification. The latter Act does not constitute a new Act 
but is part and parcel of the original Act, and is, therefore, covered 
by the expression “laws in force” as defined in cl. 3 (b), as being a 

5. 1952 Bom 16 (25) (Pr 19) [A I R V 39 C 2] (DB), State of Bombay v. Beman 
Santal. (Their Lordships observed that it was not clear why two different 
expressions “laws in force” and “existing law” were used in the Constitution— 
The explanation, it is submitted, lies in the fact, that although both expressions 
include laws potentially in force and hence have the same connotation in one 
respect, the expression “laws in force” is wide enough to include non.statutory 
law while “existing law” as defined in Art. 366 (10) excludes such law.) 
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law which before the Constitution was yet to come into force. 6 Hence, 
such an Act falls within the scope of cl. (1) and not cl. (2). 7 

The words “all laws in force in the territory of India immedia¬ 
tely before the commencement of this Constitution” in cl. (1) clearly 
refer to the laws which are continued in force after the commencement 
of the Constitution under Art. 372, for there is no point in saying 
that such laws shall become void to the extent of their inconsistency 
with Fundamental Rights if on the coming into force of the Constitu¬ 
tion they ipso facto cease to be operative at all. 

In construing the term “all laws in force in the territory of 
India”, S. 18 (3) of the Indian Independence Act, 1917, is relevant 
and under that section the laws passed by the British Parliament, 
and "which were applicable to India continued in force till 26-1-1950, 
e.g., the Fugitive Offenders Act, 1881. 8 

A private grant of rights by the Itulor of a native State subse¬ 
quently merged in the Indian Union is not a law in force to which 
Art. 13 (1) will apply. 9 

Article 372 (2) empowers the President to adapt any law in 
force to accord with the provisions of the Constitution. The Acts ot 
the British Parliament which were applicable to India (e. g. Fugitive 
Offenders Act, 1881) were not adapted by the President. 10 The fact 
that an Act has not been adapted by the President does not affect the 
question whether it continued in force after the commencement of the 
Constitution. 11 

The adaptation of a pre-existing law by President’s Order under 
Art. 372 (2) does not ensure the validity of the Act if it offends any 
of the articles of the Constitution. 12 

The term “law 7 ” by itself and apart from the limitations imposed 
by the context is wide enough to include constitutional law. But 
there is a clear demarcation between ordinary law which is made in 
exercise of legislative power and constitutional law which is made in 


6. 1952 Bom 16 (22) [A I R V 39 C 2] (DB), State of Bombay v. Heman Santal. 

7. 1952 Bom 16 (23) [AIR V 39 C 2] (DB), State of Bombay v. If email Santal. 
(If the validity of an Act falling within cl. (1) is saved by any provision in the 
Constitution as for instance under els. (2) to (6) of Art. 19 or Art. 31 (5) (a) 
which save the validity of “existing laws” notwithstanding inconsistency with 
Fundamental Eights, then the above Act will be saved.) 

8. 1953 Mad 729 (Pr 10) [AIRV40C 281] : 1952 Cri L Jour 1364 (DB), In re 
C. G. Menon. 

9. 1952 Him Pra & B 41 (42) (Pr 5) [AIR V 39], Sihnu v. Laclnnan Dass. (AIR 
1952 S C 59, Ref.) 

10 . See 1953 Mad 729 (Pr 11) [A I R V 40 C 281] : 19153 Cri L Jour 1364 (DB), 
In re C. G. Menon. 

11 . 1953 Mad 729 (Pr 11) [A I R V 40 C 281] : 1953 Cri L Jour 1364 (DB), In re 
C. G. Menon. 

12 . 1953 Mad 729 (Pr 11) [A I R V 40 C 281] : 1953 Cri L Jour 1364 (DB), In re 
C. G. Menon. 
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Article 13 
Note 2 


Personal law 


exercise of constituent power. The constitutional law is mainly 
concerned with the creation of the three great organs of the State, the 
Executive, the Legislature and the Judiciary, the distribution of 
governmental power among them and the definition of their mutual 
relations. The question has arisen whether the power of amending the 
Constitution given to Parliament under Art. 368 includes the power 
io amend the provisions as to Fundamental Rights in this Part 
and whether such amendment would not be hit by the provisions of 
cl. (2) of this article. This question has been settled by the decision of 
the Supreme Court in SJiankari Prasad v. Union of India. 13 It was 
held by the Supreme Court that the provisions of this article and 
those of Art. 368 conflict with each other but that harmonious con¬ 
struction requires that one of the articles should be read as controlled 
and qualified by the other. It was held by the Supreme Court that in 
the context of Art. 13, law must be taken to mean rules or regulations 
made in the exercise of ordinary legislative power and not amend 
ments to the Constitution made in the exercise of constituent power, 
with the result that c-1. (2) of this article does not affect amendments 
made under Art. 368. On the basis of the above view their Lordships 
upheld the validity of the Constitution (First Amendment) Act, 1951. 

It follows that the provisions of the Constitution itself, apart 
from any subsequent amendment, cannot be attacked on the ground 
of their repugnance to the provisions of the Part on Fundamental 
Rights. 1 * Apart from the fact that “law” in Art. 13, cl. (2) does not 
refer to the Constitution or constitutional law, the clause does not 
relate to the other parts of the Constitution at all, its object being to 
limit the law-making power of the State after the Constitution has 
come into force. This conclusion also accords with the principle of 
harmonious construction already referred to. Hence, the operation 
of Part XII of the Constitution conferring the powers of taxation on 
the State, is not in any way affected by the provisions of this Part 
relating to Fundamental Rights. 10 

In The State of Bombay v. Narasu Appa lG it has been held by 
the Bombay High Court that the expression “laws in force” in cl. (1) 

13 . 1951 S C 458 (Pr 13) [A I R V 38 C GO] : ILR 30 Pat 1176 : 1952 SCR89 
(S C). 

14 . 1952 Punj 143 (Pr G) [A I R V 39 C 52] : I L R (1951) Punj 321 (FB), Gur- 
mulili Singh v. Union of India. (An article in the Constitution cannot be held 
to be ultra vires on the ground of its being inconsistent with the Fundamental 
Right inasmuch as all the articles in the Constitution have to be read together. 
Article 15 (4) and Article 341 are exceptions to the general rule laid down in 
Art. 15 (1) —Hence the President’s Constitution (Scheduled Castes) Order, 1950, 
is not ultra vires on the ground of discrimination on the grounds of caste alone.) 

15. 1952 Mad 395 (Pr 41) [A I R V 39 C 105 ( 35)] : ILR (1952) Mad 933 (DB), 
Ananthalirishnan v. State of Madras. (In this case it was held that the levy of 
stamp duty for enrolment as an advocate, was not open to challenge as inter- 
fering with the Fundamental Rights of freedom to practise a profession under 
Art, 19 (1) (g).) 

16 . 1952 Bom 84 (Pr 13) [A I R V 39 C 16] : I L R (1951) Bom 775 : 1952 Cn L 
Jour 354 (DB). 
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of this article does not include personal law. Their Lordships’ reason¬ 
ing is based partly upon the fact that in cl. (3) (a) the definition of 
law, while mentioning ‘'‘custom or usage” having the force of law, 
does not mention personal law. But it is submitted with respect that 
this argument is not helpful, because, as pointed out already, cl. (3)(a) 
does not mention even an Act , but this does not mean that an Act is 
not included within the meaning of Taw’ for the purpose of the 
article. But their Lordships also consider the general scheme of the 
Constitution and come to the conclusion that “the scheme of the Con¬ 
stitution seems to be to leave the personal law unaffected except 
where specific provision is made with regard to it and leave it to the 
Legislatures in future to modify and improve it and ultimately to put 
on the statute book a common and uniform code.” 


It is questionable whether it is permissible to found an exception 
to the express words of the Constitution on such a ground. 17 The 
above decision of the Bombay High Court is also contrary to the view 
expressed by the Federal Court 18 that the words “all the law in force” 
in S. 292 of the Government of India Act, 1935 (corresponding to 
Art. 372 (1) of the Constitution), covered not only statutory laws 
but also non-statutory laws including personal laws. This, of course, 
does not exclude the possibility of saving the validity of personal lair 
on the ground that it is not touched by a particular provision in this 
Bart. Thus, it has been held that the rule of Hindu Law preventing a 
Hindu widow from transferring her husband’s estate except for legal 
necessity, etc., does not contravene the provisions of Art. 19 (l) (f), 
inasmuch as the rule of Hindu Law does not prevent the transfer of 
what can be called her property, namely, her life interest in the 
husband’s estate. 10 


The term law” in cl. (2) does not include a proposed enactment. 
The expression “shall not make any law” in cl. (2) does not confer 
any jurisdiction upon the High Court to interfere with the progress of 
any piece of legislation. 20 


Article 13 
Notes 2-2a 


Bills 


2a. Bye-laws—The definition of “law” in cl. (3) (a) expressly 
includes a bye-law. Hence, a municipal bye-law, which is contrary to 


17 . 1952 Mad 193 (Pr 3) [A I R V 39 C 95] : I L R (1953) Mad 7S : 1952 Cri L 
Join* 434 (DB), Srinivasa Aiyar v. Sarasivatlii Animal. (In this ease the ques¬ 
tion was not gone into.) 

1950 S C 27 (Pr 2G) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. Stale of Madras. (In this case Kania, C. J., observed that an 
Act cannot be declared void merely because it is opposed to the spirit of the 
Constitution supposed to pervade the Constitution unless the Act is repugnant 
to any exjn'ess provision of the Constitution.)] 

18 . 1941 r C 16 (31) [A I K V 28] (FC), United Produces v. Alina 
Begum. 


19. 1952 Him Fra & B 42 (43) (Pr 7) [A I E V 39], Ilarish Chandra v. Lieut. 
Governor. 

20. 1951 All 228 (Prs 5, 27, 29, 32) [A I R V 38 C 25] : I L R (1451) 2 All 505 
(DB), Chotey Lai v. State of Uttar Pradesh. 
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the Fundamental Rights can he declared void under this article. 1 Thus, 
a municipal bye-law, which places unreasonable restrictions on a 
person’s right of carrying on business (see Art. 19 (l) (g)) in a 
municipality, is- void. 2 Where a municipal bye-law, passed before the 
coming into force of the Constitution, has the effect of precluding a 
person from carrying on business within the municipal area, the bye¬ 
law will become void on the coming into force of the Constitution. It 
cannot be contended in such a case that the person’s right, having 
already been put an end to before the Constitution, it cannot be 
revived on the coming into force of the Constitution. 3 The reason is 
that- the right to carry on business is a continuing right and the 
principle that anything that happened already before the coming into 
force of the Constitution under the law then in force cannot be nulli¬ 
fied on the coming into force of the Constitution as the Constitution 
is not retrospective, cannot apply in such a case. 

As seen in Preamble, Note G, there is a presumption in favour of 
constitutionality of legislation. The same presumption will apply to 
bye-laws also. In fact, the bye-laws of a local body like a municipality, 
must be benevolently interpreted, and credit must be given to those who 
have to administer them that they will be reasonably administered. 4 
Courts should not look at the bye-laws of local authorities from the same 
point of view as they are in the habit of looking at the bye-laws of 
railway companies and other like bodies and a larger discretion is to 
be given to public representative bodies like local authorities than to 
private bodies. 6 Hence, when a municipal bye-law is questioned in a 
Court of law, the Court must be slow to declare it void. 6 


2b, “Notification/’ — Section 139 of the Bombay Prohibition 
Act (25 of 1949) authorises the State Government by general or 
special order to exempt any intoxicants or class of intoxicants from 
all or any of the provisions of the Act. An order made by the 
State Government in exercise of the power conferred by the section 
owes its legal efficacy to this section and, therefore, in the eye of the 
law the notification has the force of the law, as if made by the Legis- 
l ature itself. 1 ___-_- 

Article 13 — Note 2a 

1. 1950 S C 163 (165) (Pr 4) [AIR V 37 C 11] : 1950 S C R 566 J[SC), Bashicl 
Ahmed v. Municipal Board , Kairana. 

2. 1950 S C 163 (165) (Pr 4) [AIR V 37 C 11] : 1950 S C R 566 (SC), Rashid 
Ahmed v. Municipal Board, Kairana. 

3. 1950 S C 163 (165) (Pr 5) [AIR V 37 C 11] : 1950 S C R 566 (S C), Rashid 
Ahmed v. Municipal Board , Kairana. 

4. 1953 All 681 (Pr .8) [AIR V 40 C 331] (DB), Matical Chand v. Dist. Magis¬ 
trate. ((1898) 2 Q B 91 : 67 L J Q B 782, Kruse v. Johnson , Foil.) 

5. (1898) 2 Q B 91 (99) : 67 L J Q B 782, Kruse v. Johnson. 

(1899) 2 Q B 34 (37) : 68 L J Q B 702, White v. Morlcy. ((1898) 2 Q B 91 : 67 L J Q 
B 782, Kruse v. Johnson , Foil.) 

6. 1953 All 681 (Pr 8) [AIR V 40 C 331] (DB), Matical Chand v. Dist. Magis¬ 


trate. 
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1. 1951 S C 318 (328) (Pr 25) [AIR V 38 C 55] : 1951 S 
1361 (SC), State of Bombay v. F. N. Balsara. 


C R 682 : 52 Cri L Jou 
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2c. Statutory rules—The effect of a statutory rule, if validly 
made is precisely the same as that of a statutory enactment and every 
person must conform himself to its provisions. But while in the case 
of a rule it may be questioned whether it was within the statutory 
authority of those who made it, the provisions of an Act of Parlia¬ 
ment cannot be canvassed in that way. 1 

3. Retrospective effect of cl. (1). — The question has arisen* 
whether the provision in cl. (l) that all laws in force immediately before 
the commencement of the Constitution shall be void to the extent to 
which they are inconsistent with the Fundamental Rights declared 
by this Part, is retrospective so as to make the laws, which are so 
inconsistent, void ab initio. On this question it has been decided and 
settled as a result of a series of decisions including that of the Supreme 
Court that cl. (1) is not retrospective, and that its effect is not to make 
the “inconsistent” provision void ab initio. 1 

In Keshavan v. State of Bombay , 2 Das, J., delivering the majority 
judgment of the Supreme Court laid down the law in the following 
words : 

“It is, therefore, clear that the idea of the preservation of past 
inchoate rights or liabilities and pending proceedings to enforce the 
same is not foreign or abhorrent to the Constitution of India. We 
are, therefore, unable to accept the contention about the spirit of 
the Constitution as invoked by the learned counsel in aid of his plea 
that pending proceedings under a law which lias become void cannot 

’ Article 13 — Note 2c 

1. (1S94) 1894 App Cas 347 (360), Institute of Patent Agents v. Lockwood. 

Article 13 — Note 3 

1. 1951 S C 128 (Pr 7) [AIR V 38 C 20] : 1951 S C R 228 : ILR (1951) Hyd 294 : 
52 Cri L Jour 860 (SC), Keshavan v. State of Bombay. 

1952 S C 235 (238) (Pr 5) [AIR V 39] : 1952 SCR 710 : 1952 Cri L Jour 1167 
(SC), Lachmandas v. State of Bombay. (There can be no question of infringe¬ 
ment of a Fundamental Right (example, under Art. 14) before the coming into 
force of the Constitution as the provisions of the Constitution relating to Funda¬ 
mental Rights have no retrospective operation : AIR 1951 S C 128, Foil.) 

1951 Bom 188 (Pr 8) [AIR V 38 C 38] : I L R (1950) Bom 529 : 52 Cri L Jour 30 
(FB), In re Keshav. 

1951 Mys 72 (Prs 43, 63 r 67, 77) [AIR V 38 C 33] : ILR (1951) Mys 284 : 52 Cri 
L Jour 992 (FB), Abdul Khader v. State of Mysore. (Per Venkata Ramaiya and 
Balakrishnaiya , JJ -Principle of S. 6, General Clauses Act, dealing with con¬ 
sequences of repeal of an Act applied—Per Mallappa J _Such principle did not 

apply. Distinction between ‘void' and ‘inoperative’ etc., explained.) 

1951 Pat 75 (Prs 29, 30) [AIR V 38 C 10] : 52 Cri L Jour 799 (SB), Chanderdeo 
Sharma v. State of Bihar. 

1952 Mad 193 (Pr f) [AIR V 39 C 95] : ILR (1953) Mad 78 : 1952 Cri L Jour 434 
(DB), Srinivasa Aiyar v. Saraswathi Animal. (AIR 1951 S C 128, Foil.) 

1951 Kutch 73 (Pr 9) [AIR V 38 C 47], Rabari Khengar v. Govt, of Kutch. 

1951 Mad 974 (Pr 6) [AIR V 38 C 338] (DB), Sree Meenakshi Mills v. State of 
Madras. 

1951 Mys 26 (Pr 7) [AIR V 38 C 14] : I L R (1951) Mys 192 : 52 Cri I Jour 251 
(DB), Amritlal v. Govt, of Mysore. 

2. 1951 S C 128 (Prs. 5, 6, 7) [AIR V 38 C 20] : 1951 S C R 228 : I L R (1951) 
Hyd 294 : 52 Cri L Jour 860 (SC). 
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bo proceeded with. Further, if it is against the spirit of the Con- 
stitution to continue the pending prosecutions under such a void 
law, surely it should be equally repugnant to that spirit that men 
who have already been convicted under such repressive law before 
the Constitution of India came into force should continue to rot in 
jail. It is, therefore, quite clear that the Court should construe the 
language of Art. 13 (l) according to the established rules of inter- 
protation and arrive at its true meaning uninfluenced by any assumed 
spirit of the Constitution.” 


After quoting cl. (1) of this article, his Lordship proceeded : 

It will be noticed that all that this clause declares is that all 
existing laws, in so far as they arc inconsistent with the provisions 
of Part III shall, to the extent of such inconsistency , be void. 
Every statute is prima facie prospective unless it is expressly or by 
necessary implication made to have retrospective operation. There 
is.no reason why this rule of interpretation should not be applied 
lor the purpose of interpreting our Constitution. We find nothing 
in the language of Art. 13 (1) which may be read as indicating an 
intention to give it retrospective operation. On the contrary, the 
language clearly points the other way. The provisions of Part III 
guarantee what are called Fundamental Rights. Indeed, the heading 
of Part III is “Fundamental Rights.” These rights are given, for 
the first time, by and under our Constitution. Before the Constitu¬ 
tion came into force there was no such thing as Fundamental Right. 
What Art. 13 (1) provides is that all existing laws which clash 
with the exercise of the Fundamental Rights (which fire for the first 
time created by the Constitution) shall to that extent be void. As 
the Fundamental Rights became operative only on and from the 
date of the Constitution, the question of the inconsistency of the 
existing laws w T ith those rights must necessarily arise on and from 
the date those rights came into being. It must follow, therefore, that 
Art. 13 (1) can have no retrospective effect but is wholly prospective 
in its operation.” 


Hence, cl. (1) has not the effect of nullifying anything that has 
already occurred as a result of a particular law having been in force 
immediately before the commencement of the Constitution. 3 Thus, if 

3. 1953 S C 355 (356) [AIR V 40 C 79] : 1933 Cri L Jour 1439 (SC), Abdul 
Khader v. Slate oj Mysore. 

1953 S C 287 (289) (Pr 4) [AIR V 40 C 67] : I L R (1953) HjJ 345 ; 1953 Cri L 
Jour 115S (SC), Habeeb Mohamed v. State of Hyderabad. (When a pre-Constitu- 
tion Regulation is impeached as being in contravention of the Fundamental Rights 
(example, the equality clause in Art. 14), the invalidity of the law will not affect 
past transactions and rights and liabilities accrued before the coming into force 
of the Constitution.) 

1952 S C 339 (342) (Pr 16) [AIR V 39] : 1952 S C R 744 : I L R (1953) Mys 142 
(SC), D. K. Nabhirajiah v. State of Mysore. (Before the coming into force of 
the Constitution the Fundamental Rights had no application and therefore any 
order passed or any transaction complete! before the coming into force of the 
Constitution cannot b* impeached as being in contravention of Fundamental 
Rights : AIR 1951 S C 128, Foil.) 
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an act is done before the commencement of the Constitution which act, ' Article 13 
according to the law then in force, constitutes an offence, it shall not Note 3 
cease to be an offence after the commencement of the Constitution. 1 

1951 Pat 75 (Prs 29, 30) [AIR V 38 C 10] : 52 Cri L Jour 799 (SB), Clianderdeo 
Sharma v. State of Bihar. (Where the order under S. 19, Press (Emergency 
Powers) Act, was notified in the Bihar Gazette before the Constitution of India 
came into force the. validity of the order cannot be called into question with 
reference to a higher right granted to a citizen of the Indian Union by the 
Constitution : AIR 1951 S C 128, Followed.) 

1953 All 705 (Pr G) [AIR V 40 C 343] (DB). Mahmood Hasan Khan v. Bhikhari 

Lai. (Right of pre-emption accrued before coming into force of Constitution not 

affected by Art. 19 (I) (f), even assuming that the right is inconsistent with that 
clause.) 

1 953 Cal 508 (509) [AIR V 40 C 192] (DB), Xarayan Chandra v. Ananda Bisni. 

1953 Punj 30 (34) (Pr 30) [AIR V 40 C 9], llarmahendra Singh v. Punjab State. 

(The High Court cannot interfere with a valid order passed by Government under 
S. 5 (2) (d) of the Punjab Court of Wards Act merely on the ground that by 
subsequent enactment or by the Constitution some rights have been conferred on 

the petitioner which, according to him. have made the Act ultra vires. Case law 
discussed.) 

1953 Sau 58 (02) (Pr 9) [AIR V 40 C 25] (DB), Dcsai Xagardas v. Jagsi Bhikha. 

(Bhavnagar Khedut Sanrakshan Dhara — Act is void after Constitution, being 
inconsistent with Art. 14 — Transaction entered into before Constitution, is 
not affected.) 

1952 Punj 417 (418) (Pr 2) [AIR V 39], Ram Saran v. Sundar Singh. (Where 
before the Constitution had come into effect the execution of a decree had 
become barred under the Punjab Debtors’ Protection Act because of the judg¬ 
ment-debtor being an agriculturist as defined in the Punjab Alienation of Land 
Act, the period of limitation will not be extended and the execution will not 
become one within time imdcr S. 48, C. P. Code, after the Punjab Alienation of 
Land Act has been declared to be void under Art. 13 (1) of the Constitution.) 

1951 Kutch 73 (Pr 9) [AIR V 38 C 47], Rabari Khengar v. Govt, of Kutch. 

(Article 13 of the Constitution is not retrospective in operation and an order 
passed under some law in force prior to the commencement of the Constitution 
cannot be questioned on the ground that the law was inconsistent with the 
provisions of Part III of the Constitution. The order itself may be erroneous in 
the sense that if some other authority were to consider the law and the facts 
placed before it, it might arrive at a different conclusion. But the error itself does 

not vitiate the order nor does the order cease to be one without jurisdiction on 
account of such error.) 

[See 1950 S C 1G3 (165) [AIR V 37 C 11]: 1950 SCR 5GG (SC), Rashid Ahmed 

v. Municijtal Board, Kairana. (Pre-Constitution municipal bye-law in-effect 

preventing a person from carrying on business in the municipality—Bye-law 

becomes void on the coining into force of the Constitution — It cannot be 

contended that the right having been already affected under the then existin' 
law cannot be revived.)] ° 

4. 1952 Trav.Co 217 (222) (Pr 9) [AIK V 39] : ILK (1952) Trav.Co 1 : 1952 Cri 
L Jour 1066 (FB), G. Chadayammury v. State. (If the charge under S. 4 cf 
Cochin Criminal Law Amendment Act included in its scope a count regardin'- 
membership of the Cochin Communist Party (declared unlawful) prior to 
26-1-1950 a prosecution can be proceeded with even if it is assumed that S. 3 of 
the Cochin Criminal Law Amendment Act is rendered void by Art. 13 (1) of the 
Constitution : AIR 1951 S C 1*28, Ref.) 

mi Bom 188 (Pr 8) [AIR V 38 C 38] : I L R (1950) Bom 529 : 52 Cri L Jour 30 
(FB), In re Keshav. 

\ 9 m/ M ^ 193 (Pf X) [AIK V 39 C 95 J : ILR < 195iJ ) ?8 : 1952 Cri L Jour 431 

(DB), Srinivasa Aiyar v. Sarasioathi Animal. (There is no Fundamental Right 



192 


LAWS INCONSISTENT WITH FUNDAMENTAL EIGHTS 


Article 13 
Note 3 


Similarly, the validity of proceedings, which have already been 
commenced under a pre-Constitution law, is not affected by the law 
becoming void in consequence of the Constitution coming into force. 5 

But a person is entitled to Fundamental Rights both as to 
substantive law as well as procedural matters. From this two conse¬ 
quences follow : (i) So far as a person’s substantive rights and liabilities 


are concerned, if he has incurred a certain liability under a pre- 
Constitution law, such liability is not wiped out by the pre-Constitution 
law becoming void on the coming into force of the Constitution as 
being inconsistent with the Fundamental Rights, (ii) As regards 
procedural matters, if proceedings have already been commenced 
against a person under a pre-Constitution law, the validity of the 
proceedings that have already taken place cannot be called in question 


that a person shall not be prosecuted and punished for an offence committed 
before the Constitution came into force.) 

1951 Mys 26 (Pr 7) [AIK V 38 C 14] : I L R (1951) Mys 192 : 52 Cri L Jour 251 
(DB), Amritlal v. Govt, of Mysore. 

5. 1953 S C 156 (Pr 21) [AIR V 40 C 41]: ILR (1953) Hyd 211 : 1953 Cri L Jour 
862 (SC), Qasim Bazvi v. State of Hyderabad. (No exception could be taken to 
the Special Tribunal’s taking cognizance of the case under an order of the 
Military Governor of Hyderabad when this happened long before the advent of 
the Constitution ) 

1951 S C 128 (Pr 7) [AIR V 38 C 20] : 1951 SCR 228 : ILR (1951) Hyd 294 : 
52 Cri L Jour 860 (SC), Keshavan v. State of Bombay. (Hence proceedings under 
S. 18 (1), Press (Emergency Powers) Act, 1931, pending at the date of the Con. 
stitutiou are not affected.) 

1951 Mys 72 (Pr,45) [AIR V 38 C 33] : ILR (1951) Mys 284 : 52 Cri L Jour 992. 
(FB), Abdul Khadcr v. State of Mysore. (Per Venkata Ramaiya & Balalcrishnaiya, 
,JJ.\ Maltai'pa , J., dissenting — Assuming that the Mysore Special Criminal 
Courts Act (24 of 1942) has become void after the commencement of the 
Constitution of India, it does not affect the pending proceedings launched earlier 
to the commencement of the Constitution. Having regard to S. 6 of the General 
Clauses Act it cannot be said that the Special Tribunal set up by the impugned 
Act and before which the proceedings were pending, ceased to exist or the pro¬ 
ceedings have been rendered void.) 

1953 Cal 263 (Pr 50) [AIR V 40 C 96] : 1953 Cri L Jour 673 (DB). j Edward Ezra 
v. The State. 

1951 Bom 188 (Pr 8) [AIR V 38 C 38] : ILR (1950) Bom 529 : 52 Cri L Jour 30 
(FB), In re Kesliav. (A prosecution started under S. 18 (1), Press (Emergency 
Powers) Act, 1931, prior to the commencement of the Constitution cannot be 
affected by the result of S 18 (1) of that Act being declared to be void under 
Art. 13 (1) of the Constitution.) 

1951 Mad 974 (Pr 6) [AIR V 38 C 338] (DB), Sree Meenakshi Mills v. State of 
Madras. (Proceedings validly commenced on a reference by the Government 
under the Industrial Disputes Act, before the Constitution, are not affected by 
the Constitution, and must be allowed to continue notwithstanding the coming 
into force of the Constitution. Nor is the award affected, for it is only the final 
determination of the proceedings initiated by the reference. AIR 1951 S C 

1951 Mys 26 (Pr 7) [AIR V 38 C 14] : I L R (1951) Mys 192 : 52 Cri L Jour 
251 (DB), Amritlal v. Govt, of Mysore. (Where the offence of contravening 
cl (3) of the Mysore Food (Restrictions of Service of Meals by Catering 
Establishments and others) Order (19491, was committed and the prosecu¬ 
tion launched before the Constitution came into force : Held, that the result 
of the prosecution was not affected by the declaration of rights under the 

Constitution.) 
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on the ground that the procedure followed was opposed to the Funda- Article 13 

mental Rights declared by the Constitution, such as the equality clause Notes 3-4 

under Art. 14. 6 But as regards the future stages of the proceeding, 
the person proceeded against is entitled to claim that a procedure 
inconsistent with his Fundamental Rights should not be followed. 7 

Where certain laws were applicable to certain States, and after 
integration of those and other States into a union, the laws previously 
applicable in the respective States continued to be operative in the 
corresponding areas with the result that there was inequality of laws 
in the union newly formed, such inequality would not make the laws 
invalid prior to the Constitution, but on the coming into force of the 
Constitution they would become void. 8 

4. “The State shall not make any law”—Clause (2).—These 
words do not mean that the Legislature can be prevented by any legal 
proceeding in Court from enacting any law. In Chotey Lai v. State of 
Uttar Pradesh f Sankar Saran, J., made the following observations : 

“It is necessary to understand exactly how-and in what 
circumstances Courts declare laws invalid or unconstitutional. Until 
a Bill has become law, the legislative process not being complete, 


6. 1953 S C 156 (Prs 18, 22, 38) [AIR V 40 C 41] : I L R (1953) Hyd 211 : 1953 
Cri L Jour 862 (SC), Qasim Razvi v. State q f Hyderabad. (A trial commenced 
under Hyderabad Special Tribunals Regulation, 5 of 1358 F, before coming into 
force of Constitution—Proceedings before commencement of Constitution cannot 
be challenged on ground of discrimination—Validity of subsequent proceedings 
depeuds on whether accused has been deprived of equal protection in matters 
of procedure.) 

7. 1953 S C 287 (289) (Pr 47) [AIR V 40 C 67] : I L R (1953) Hyd 345 : 1953 Cri 
L Jour 1158 (SC), Habeeb Mohamcd v. State of Hyderabad. (Where proceedings 
are commenced against a person before the Constitution under a pre-Constitu. 
tion law, which is inconsistent with the Fundamental Rights, the fact that 
such proceedings are continued after the coming into force of the Constitution 
under the same law does not invalidate the subsequent proceedings but only 
entitles the accused to claim that the remaining part of the trial must not deviate 
from the normal standard of procedure in material respects so as to infringe 
the equal protection clause in Art. 14. AIR 1953 S C 156, ltel. on.) 

1952 S C 235 (243, 244) (Prs 25, 27) [AIR V 39] : 1952 SCR 710 : 1952 Cri 
L Jour 1167 (SC), Lachmandas v.'. State of Bombay. (Bombay Public Security 
Measures Act (1947), S. 12 — Cases referred to Special Judge before Constitution 
—Validity of special procedure after Constitution. AIR 1927 P C 97, Disting.) 

1953 Cal 263 (Pr 50) [Allt V 40 C 96] : 1953 Cri L Jour 673 (DB), Edward 
Ezra v. The State. (Proceedings under Criminal Law Amendment Ordinance (29 
of 1943 as amended by Ordinance 6 of 1946 (Central)), S. 5 — Proceedings pending 
at commencement of Constitution—Continuance of proceedings after Constitution 
before special tribunal and by adopting a special procedure was infringement 
of equality clause in Art. 14 and void. AIR 1951 S C 128, Expl. and Disting.) 

8 . 1953 Raj 22 (28) (Pr 20) [AIR V 40 C 8] : I L R (1951) 1 Raj 888 (DB), 
Manohar Singh v. State of Rajasthan. 

Article 13 — Note 4 

1. 1951 All 228 (Prs 5, 27, 29, 32) [AIR V 88 C 25] : 1 L R (1951) 2 All 505 (DB). 
l.Ind.Con. 13. 
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Courts do not qome into the picture at all. It is not the function of 
any Court or Judge to declare void or directly annul a law the 
moment it has been promulgated. Courts are not a supervisory body 
over the Legislature. Their approval or disapproval is not needed 
for nn Act passed by the Legislature to have the force of law. Their 
function is interpretative. In other words, upon any particular case 
coming* before them in which the right of any party is involved they 
decide whether the Act or any part of it is to be disregarded on the 
ground of its incompatibility with the Constitution.” 

In the same case Agarwala, J., quoted with approval the observa¬ 
tions of Stephen, J., in Bradlaughv. Gossett 2 : 

I think that the House of Commons is not subject to the 
control of Her Majesty’s Courts in its administration of that part of 

the statute-law which has relation to its own internal proceedings. 

It seems to follow that the House of Commons has the exclusive 
power of interpreting the statute, so f ir as the regulation of its own 
proceeding's within its own walls is concerned and that even if that 
interpretation should be erroneous, this Court has no power to 
interfere with it directly or indirectly.” 

As to whether an Act extending the duration of a pre-Constitution 
temporary Act will come under cl. (2), see Note 2. 


5. Part of law void — Effect-Clauses (l) and (2) provide 

that laws inconsistent with the Fundamental Eights shall be void 
to the extent of such inconsistency} But the article by itself does not 
provide as to the consequence of a part of an Act or other law being 
void under its provisions. 2 In such cases the general principle will 
apply, namely, that where an Act is partly invalid, the validity of the 
whole Act will not be necessarily affected. If the valid portion is 
severable from the rest, .the valid portion will be maintained, provided 
that it is sufficient to carry out the purpose of the Act. 3 But where 


2. (1884) 12 Q B D 271 (27S) : 53 L J Q B 209. 

Article 13 — Note 5 

1. 1953 S C 287 (2S9) (Pr 4) [AIR V 40 C 67] : I L R (1953) Hyd 345 : 1953 Cri 
L Jour 1158 (S C), Habeeb Mohamed v. State of Hyderabad. (Article 13 (1) does 
not necessarily make a whole pre-Constitution law which is inconsistent 
with the Fundamental Rights invalid, but only invalidates those provisions 
which are inconsistent with Fundamental Rights.) 

1952 S C 252 (277, 296) tPrs 62, 137) [AIR V 39] : 1952 SCR 889, 1020, 1056: 
I L R 31 Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

1951 S C 318 (331) (Pr 33) [A I R V 38 C 55] : 1951 SCR 682 : 52 Cri L Jour 
1361 (SC). State of Bombay v. F. N. Balsara. 

1950 S C 27 (Pr 93) [A I R V 37 C 6] : 51 Cri L Jour 1383 : 1950 S C R 88 
(SC), Gopalan v. State of Madras. (Preventive Detention’Act, 1950, is infra 
vires with the exception of S. 14 which is illegal and ultra vires.) 

2. See 1951 Bom 210 (Pr 27) [AIR V 38 C 42] : I L R (1951) Bom 17 : 52 Cri L 
Jour 80 (FB), From Nusserwanji Balsara v. State of Bombay. 

3 . 1950 S C 27 (Pr 40) [AIR V 37 C 6] : 51 Cri L Jour 1383 : 1950 S C R 88 
(S C), Gopalan v. State of Madras. (Invalidity of S. 14 of Preventive Detention 
Act, 1950, does not affect the rest of the Act.) 

1939 F C 74 (83) [AIR V 26] (FC), Shyamalant v. Bambhajan. 
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the two portions are not severable, the whole Act or law will be 
invalid. 4 

As regards the test to see whether the invalid and valid portions 
are severable, Viscount Simon, delivering the judgment of the Judicial 
Committee of the Privy Council in Attorney.General of Alberta v. 
Attorney-General of Canada , 5 observed as follows : 

(1947) 1947 LJR 1392 (1399) : 1947 Anp C,is 503 (PC), Attonu;,-< icne ml of 
Alberta v. Attorney.General of Canada. 

1951 Bom 210 (Pr 27) [AIR V 38 C 42] : I L R (1951) Bom 17 : 52 Cri L Jour SO 
(FB), Fram Nusscrivanji Balsara v. State of Bombay. (Bombay ProbibitioD 
Act, 25 of 1949 — It is impossible to say that the provisions with regard to 
prohibition are inextricably bound up with the provisions with regard to other 
matters that the Legislature has dealt with in the Act—The whole Act cannot, 
therefore, be declared to be void.) * 

1951 Nag 58 (Prs 178, 203) [AIR V 38 G 20] : I L R (1951) Nag 046 : 52 Cri L 

Jour 1140 (FB). Sheoshankar v. .1 f. P. State Government. (Though R. 7 of the 

C. P. & Berar Foreign Liquor Rules, 1938, is invalid being discriminatory, it is 

no part of the C. P. & Berar Prohibition Act, 1938, and hence the Act remains 
unaffected.) 

1952 Sag 111 (Pr 18) [AIK V 33 C 45 (8)1: I L E (1952) Nag 69 (DB), New Motor 
/ ronsport Co. v. lx. 1 . Authorial. 

1951 Cal 85 (Prs 32, 38, 54. 57. 08) [AIR V 3.8 C 2.5] (DB), Subndh Goml v 
Behan Lai. L 

(1924) 264 L S 286 (289) : 68 Law Ed 686 (689), Dorcliy v. Kansas. (Statute bad 
in part is not necessarily void in its entirety. Provisions of a statute within the 
legislative power may stand if separable from portions of statute found to be 
unconstitutional.) 

(1892) 143 U S 649 (695) : 36 Law Ed 294 (311), Field v. Clark 

4. 1950 S C 124 (Pr 13) [AIR V 37 C 7] : 1950 SCR 594 : 51 Cri L Jour 1514 
(S C), Ilomesh Thappar v. State of Madras. (Madras Maintenance of Publi * 
Order Act, 1949, was held to be wholly void.) 

1949 P C 190 (Pr 21) [AIR V 36 C 50] (P C), Attorney-General of Saskatchewan 
v. Attorney.General of Canada. (Paragraph 3 of S. 6 (2) of Farm Security Act, 

(Saskatchewan) (1944) trenched upon the Dominion field_The trenching was 

not incidental to the valid power of the Provincial Legislature to legislate for a 
modification of principal debts—Even otherwise, para 3 was ultra vires for the 
reason that the Dominion had already occupied its exclusive field by enacting 
interest Act—The invalidity of para. 3 involved the consequence that S. 6 was 
ultra vires as a whole, since paras 1 and 2 of sub-s. (2) of S. 6 were bound up 
with para 3—Sub-section (2) expressed a single scheme and sub-s. (2) in its turn 
was the main effective provision of S. 6: (1947) 1947 App Cas 503 : 1947 L J R 
1392 (PC), Attorney.General of Alberta v. Attorney-General of Canada Rel on ) 

1952 Nag 111 (Pr 19) [AIR V 39 C 45 (8)] : I L R (1952) Nag 69 (DB), Few 
Motor Transport Co. v. It. T. Authority. (Notification issued by District Magis¬ 
trate, Drug, on 15th May 1945, under S. 74, Motor Vehicles Act, 1939, held 
invalid as its invalid portion was not severable.) 

1950 Pat 265 (Pr 28) [AIR V 37 C 67] : ILR 29 Pat 335 : 51 Cri L J 1081 (DB) 
Brahmeshicar Prasad v. State of Bihar. (The provisions of the Bihar Mainten¬ 
ance of Public Order Act (3 of 1950), relating to duration of detention bein" 
inextricably mixed up with the provisions of safeguards laid down therein, the 
doctrine of severability cannot apply and therefore the entire Act becomes void ) 

5. (1947) 1947 LJR 1392 (1399) : 1947 App Cas 503 (P C). 

[See also 1951 S C 318 (331) (Pr 32) [AIK V 33 C 55] : 1951 SCR 682 : 52 Cri 

L Jour 1361 (SC), State of Bombay v. F. N. Balsara. ((1947) 1947 App Cas 503: 

1947 LJR 1392 (PC), Attorney.General of Alberta v. Attorney.General of 
Canada , Foil.) 

““* 8 ° 252 (277 1 29 v 6) (Prs - 62 ’ 137 > [AIR V 39 ^ : 1952 SCR 889, 1020, 1056 : 
ILR 31 Pat 565 (SC), State of Bihar v. Kamesliwar Singh. (Do.)] 
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“The real question is whether what remains is so inextricably 
bound up with the part declared invalid that what remains cannot 
independently survive, or, as it has sometimes been put, whether on 
a fair review of the whole matter it can be assumed that the Legis¬ 
lature would have enacted what survives without enacting the part 
that is ultra vires at all.” 

See also the cases noted below , 6 which lay down or illustrate the 
same principle. 

6. Effect of Court declaring Act to be void _The effect of 

the judgment of the High Court declaring an impugned Act invalid is 
not that the impugned Act never existed or has ceased to exist, but 
only that so long as the judgment is not overruled the Courts in the 
State will decline to recognise the impugned Act. Therefore, there can 
be no objection to an amending Act or Ordinance on the ground that it 
validates something which could not be validated. And if the Act as 
amended is constitutional it will be enforced . 1 See also Note 7. 

6 . 1950 S C 27 (Pr 40) [AIR V 37 C 6] : 1950 S C R 83 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. {Kania, C. J. —“It next remains to be considered 
how far the invalidity of this section (S. 14 of the Preventive Detention Act 
(1950) ) affects the rest of the impugned Act. The impugned Act minus this 
section can remain unaffected. The omission of this section will not change the 
nature or the structure or the object of the legislation. Therefore the decision 
that S. 14 is ultra vires does not affect the validity of the rest of the Act.”) 

1939 F C 74 (33) [AIR V 2G] (FC), Shyamakant v. Bambhajan. (If the subject 
which is beyond the legislative power is perfectly distinct from that which is 
within such power, the Act can be ultra vires in the former, while intra vires in 
the latter. The test is said to be whether a statute with the invalid portions 
omitted would be substantially a different law as to the subject-matter dealt 
with by what remained from what it would be with the omitted portions forming 
part of it.) 

1952 Nag 111 (Pr 13) [AIR V 39 C 45 (8)] : I L R (1952) Nag 69 (DB), New 
Motor Transport Co. v. II. T. Authority. (This test of severability may, however, 
not be adequate in all cases. A safer test would be to see whether the statute 
with the invalid portions omitted would be substantially a different law as to the 
subject-matter dealt with by what remains from what it would be with the 
omitted portions forming part of it. Notification issue 1 by District Magistrate, 
Drug, on 15th May 1945, under S. 74, Motor Vehicles Act, 1939, held invalid as 
its invalid portion was not severable.) . 

(1923) 264 U S 286 (290) : 68 Law Ed 685 (690), Dorchy v. Kansas. (Provision of 
statute inherently unobjectionable cannot be deemed separable unless it appears 
both, that standing alone, legal effect can be given to it and that the Legislature 
intended the provision to stand in case others included in the Act and held 
bad should fall.) 

(1886) 118 U S 90 (96) : 30 Law Ed 115 (117), Spraigue v. Thompson. (Where by 
rejecting as in conflict with the Constitution and Laws of the United States, 
certain exceptions in a statute, it is made to enact what confessedly the Legisla¬ 
ture never meant, the entire statute must be held as annulled.) 

(1885) 114 U S 270 (304, 305): 29 Law Ed 185 (197,198), Poindexter v. Greenhoio. 
(The parts must be such that each can stand alone—It must be the intention of 
the Legislature that the valid part should be enforceable though the other part 

should fall.) 

Article 13 — Note 6 

1. 1952 Punj 55 (Pr 3 ) [A I R V 39 C 15] : I L R (1951) Punj 480 (DB), Gurdial 
Knur v. The State. (Willis’ ‘Constitutional Law’, 1936 Edn., page 90 and 
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7- Void” — Meaning of. — The word “void” in relation to 
an Act means inoperative. 1 But the effect of cl. (1) of this article 
(under which it is provided that in so far as a pre-Constitution law is 
inconsistent with the Fundamental Rights it shall to the extent of its 
inconsistency be void), is quite different from the effect of the repeal 
of an Act or expiry of a temporary Act. 3 Where a pre-Constitution 
Act is amended retrospectively after the Constitution so as to be 
brought into conformity with the Constitution with effect from the 
commencement of the Constitution, it cannot be declared void under 
cl. (l) because prior to the amendment it was void as being inconsis¬ 
tent with Fundamental Rights. 8 (See also Note G.) 

8. Laws affected by this article. — For list of enactments 
which were challenged before Courts and either upheld or held invalid, 
see Appendix. 

9. General principles as to judicial review of legislation. 

— This subject has been discussed already in the notes on Preamble 
and in the general notes in the beginning of Part III. As seen there, 

‘Sutherland Statutory Construction’, 3rd Edn., by Iloraek, p:\ges 333, 335, 
Rel. on.) 

Article 13 — Note 7 

1. (1886) 118 U S 425 (454) : 30 Law Ed 178 (18G), Norton v. Shelby County. (An 
unconstitutional Act is not law; it confers no rights; it imposes no duties; it 
afford# no protection; it creates no office; it is, in legal contemplation, as inopera¬ 
tive as though it had never been passed—Where an Act creating a Court is void, 
the acts of the Court cannot be held valid as the acts of a de facto Court.) 

[See also 1951 Bom 188 (Pr 6) [AIR V 38 C 38J : I L R (1950) Bom 529 : 52 Cri 
L Jour 30 (FB), In re Keshav. (“In substance and in its effect there is no 
difference between an Act which is repealed and an Act which is declared void 
—In both cases the Act ceases to be operative. The law is annulled”.)] 

2 . 1951 S C 128 (130) (Pr 7) [AIR V 38 C 20] : 1951 SCR 228 : ILR (1951) Hyd 

294 : 52 Cri L Jour 860 (SC), Kesliaran v. State of Bombay. (Per Das, J . _ 

Art. 13 (1) cannot be read as obliterating the entire operation of the inconsistent 
laws or to wipe them out altogether from the statute book for to do so will be to 
give them retrospective effect which they do not possess—Such law's exist for all 
past transactions.) 

1953 Cal 263 (274) (Pr 51) [AIR V 40 C 96] : 1953 Cri L Jour 673, Edward Ezra 

v. The State. (General Clauses Act, S. 6, is not applicable in such cases_ AIR 

1951 Bom 188, Dissented from.) 

1953 Mad 729 (Pr 8) [AIR V 40 C 281] : 1953 Cri L Jour 1364 (DB), In re.C. G 
/ Menon. (By reason of Art. 13 (1), a section offending the article is not struck 
out from the statute book, but no effect will be given to any of its provisions in 
regard to a person claiming that his Fundamental Rights are affected thereby— 
Exposition of Subba Rao J. in W. P. No. 568 of 1952 (Mad) of the principles laid 
down by the Supreme Court in AIR 1951 S C 128, adopted.) 

1952 Bom 16 (28) [AIR V 39 C 2] (DB), State of Bombay v. Heman Santal. 

1952 I’unj 417 (418) (Pr 2) [AIR V 39], Itam Saran v. Snndar Singh. 

[See (’70) 20 Law Ed 153 (155) : 11 Wall 88, United States v. Tynen. (Repeal of 
a law creating an offence precludes conviction for offence even if proceedings 
had already commenced before the repeal.—Note : Under cl. (1) of this article the 
effect is not the same as repeal of the pre-Constitution law—Hence, the liability 

already incurred is not wiped out by the coming into force of the Constitution. 
See Note 3.)] 

3 . 1952 Bom 16 (29) [AIR V 39 C 2] (DB), State of Bombay v. Heman Santal. 
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Note 9 


unlike uncleL' the Lnglish Constitution, under which the validity of any 
Act passed by the Parliament cannot be questioned in a Court of law. 
Courts under the Indian Constitution have the power to pronounce upon 
the validity of legislation passed by the Legislatures of the country. 
In tins respect, the Indian Constitution has adopted the principle of 
American Constitution although to a limited extent. (See Part III- 
(General). Note 7.) The Courts arc* not only empowered to decide 
about the validity ot legislation. They are also placed under a duty to 
do so when the question is properly raised before them. 1 In State of 
.'lad) as v. V. G. Itowf Patanjali Sastri, C. J., observed, as follows on 
this point : 

“ We think it right to point out, what is sometimes overlooked, 
that our Constitution contains express provision for judicial review 
of legislation as to its conformity with the Constitution, unlike in 
America where the Supreme Court has assumed extensive powers of 
reviewing legislative Acts under cover of the widely interpreted 
due process” clause in the Fifth and Fourteenth Amendments. If, 
then, the Courts in this country face up to such important and 
none too easy task, it is not out of any desire to tilt at legislative 
authority in a crusader's spirit, but in discharge of a'duty plainly 
laid upon them by the Constitution. This is especially true as 
regards the “Fundamental Rights,” as to which this Court has been 
assigned the role of a sentinel on the qui vive. While thc # Court 
naturally attaches great weight to the legislative judgment, it cannot 
desert its own duty to determine finally the constitutionalitv of 

«/ i» i/ 

an impugned statute. We have ventured on these obvious remarks 
because it appears to have been suggested in some quarters that the 
Courts in the new set up are out to seek clashes with the Legisla¬ 
tures’ in the countrv.” 


Under this article, it is expressly provided that laws inconsistent 
with the Fundamental Rights shall, to the extent of the inconsistency, 
he void. Courts necessarily, therefore, have, while administering justice, 
to determine whether the laws, which they are called upon to enforce, 
are valid. The provisions of Part III clearly impose limitation on the 
legislative powers of the various Legislatures in India. 8 


Article 13 — Note 9 

1. 1952 S C 196 (199) (Pr 13) [AIR V 39] : 1952 SCR 597 : 1952 Cri L Jour 966 
(S C), State of Madras v. V. G. Bow. 

[Sec also (1907) 92 Law Ed 1161 (11S6) : 334 U S 1 (23), Shelly v. Kracmer. 
(Where the action of a State clearly violates the terms of Federal Constitution 
it is the duty of Supreme Court of United States so to declare.)] 

2. 1952 S C 196 (199) (Pr 13) [A I R V 39] : 1952 SCR 597 : 1952 Cri L Jour 966 
(SC). 

3. 1951 S C 226 (22S) (Pr 8) [A I R V 38 C 40] : 1951 SCR 525 (SC), State of 
Madras v. Sin. Champakam Dorairajan. (The chapter on Fundamental Rights 
is sacrosanct and not liable to be abridged by any legislative or executive act or 
order except to the extent provided in the appropriate article.) 

1951 Hyd 1 (Pr 14) [A I R 38 C 1] (FB), Mahhub Begum v. Hyderabad State. 
(English, decisions are not likely to be of much use on question of ultra vires of 
Indian legislation.) 
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Apart from express limitations by way of Fundamental Rights 
on the legislative powers of a Legislature, as a matter of construction 
of statutes, it is a general principle that provisions, which curtail the 
liberties of a subject or impose burdens or obligations upon him, 
should be strictly construed. 4 


The tests for determining constitutionality of any statutory provi¬ 
sion are (i) whether it is inconsistent with any of the Fundamental 
Rights and (ii) whether it travels beyond the legislative competence 
of the Legislature which has passed the statute. 4 ® 


Where the law purports to authorise the imposition of a restric¬ 
tion on a Fundamental Right in language wide enough to cover 

restrictions both within and without the limits of constitutionally 

• 

permissible legislative action affecting such right, it is not possible to 
uphold such law even so far as it may be applied within the consti¬ 
tutional limits where it is not severable. 5 Rut where the matters, to 

which the impugned legislation applies, are severable the whole provi¬ 
sion is not void. 0 
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195*2 Mad 505 (Prs 38, 39) [AIR V 39] : ILK (1952) Mad 957 (DR), Balakrishnan 
v. State of Madras. 

[See also 1952 Punj 309 (319) (Pi- 40) [AIR V 39] : ILR (1952) Punj 3S1 : 195*2 
Cri L Jour 1313 (FB), Ajaib Singh v. State of Punjab. (Even extraordinary 
conditiors do nob create or enlarge constitutional powers end cannot justify the 
governmental action outside the sphere of constitutional authority. (1935) 79 
Law Ed 1570 : 295 U S 495, Schcchter v. United States , Foil.)] 

4. See 1940 Born 210 (234) [AIR V 33 C 59] : 1 L R (194G) Bom 517 : 47 Cri L 
Jour 594, Tan Buy Taint v. Collector of Bombay. (Strict construction should 
l)e put upon those provisions of the Government of India Act, 1935, which 
go to curtail the liberties of the subject or impose burdens and obligations upon 
him. Hence, items in the lists of Scli.-7 should not be so construed as to 
deprive the subject of his liberties or to impose burdens or obligations upon him 
beyond those which are warranted by the words used therein.) 

4a. 1953 Bom 242 (253) (Pr 20) [AIR V 40 0 78] (DB), Batilal v. State of Bombay. 
(Shah, J.) 

5. 1950 S C 124 (129) [A I R V 37 C 7] : 1950 SCR 594 : 51 Cri L Jour 1514 
(SC), Pomesh Thapjxir v. State of Madras. (So long as the possibility of its 
being applied for purposes not sanctioned by the Constitution cannot be ruled out, 
it must be held to be wholly unconstitutional and void.) 


1951 S C 118 (119) TAIR V 38 C 17] : 1950 SCR 759 : ILR (1951) Hvd 221 (SC), 
Chintamanrao v. State of Madhya Pradesh. 

3952 Mad 565 (Prs 38. 39) [AIR V 39] : ILR (1952) Mad 957 (DB). Balakrishnan 
v. State of Madras. (Discretion of Textile Controller under Cl. 33 of Cotton 
Textiles (Control) Order, 1948, to grant permits for acquisition and installation 
of new looms is absolutely uncontrolled.) 

6. 1951 S C 318 (328) (Pr 25) [AIR V 3S C 55] : 1951 SCR GS2 : 52 Cri L Jour 
1361 (SC), State of Bombay v. F. N. Balsara. (Definition of ‘liquor’ in Bombay 
Prohibition Act includes several items which are distinctly separable from the 
last category, viz., all liquids consisting of or containing alcohol; though such 
a wide and sweeping inclusion of all liquids containing alcohol within the 
definition of liquor, so ns to make it subject to the restrictions and prohibitions 
imposed by the Prohibition Act, may be unreasonable within Art. 19 cl. (5), this 
will not affect the validity of the Act as regards the first mentioned items which 
are separable with reference to which the provisions of the Act could not be 
unreasonable.) 



200 


LAWS INCONSISTENT WITH FUNDAMENTAL RIGHTS 


Article 13 
Note 9 


The presumption is always in favour of the constitutionality of 
an enactment. 7 Unless there is any express provision in the Constitu¬ 
tion rendering an enactment void, it cannot be held to be void merely 
on the ground of its being contrary to the spirit of the Constitution. 8 ' 
In testing the validity of'an Act, it is not proper to assume that those 
who are responsible for carrying out its provisions w r ill act arbitrarily, 
capriciously and without regard for the feelings of the people and the 
public. On the contrary, the proper approach should be that the res¬ 
ponsible officers act with responsibility and that the objects of the Act 
shall be carried out in the spirit in which they were conceived by the 
Legislature. 0 

Where statutory rules are made governing the discretion of an 
administrative officer in the exercise of the wide powers entrusted to 
him in regard to certain matters, the statutory provision entrusting 
vast powers, the exercise of which will affect private rights, may not 
be regarded as unreasonable so as to be questionable under Art. 14 or 
Art. 19. 10 

The provision in a statute which authorises Courts to adjudicate 
upon claims which may affect rights cannot be challenged on the 
ground that it infringes Fundamental Rights. The reason is that the 
protection afforded by the Constitution to Fundamental Rights is 
against executive or legislative interference and not against the adjudi¬ 
cation of Courts. A decision of a regularly constituted Court cannot be 
challenged as an interference with the Fundamental Rights in the 
abstract. The Court in the very nature of things adjudicates upon 
conflicting claims and declares rights and does not by the operation of 
its order seek to infringe any Fundamental Right. What may appear 
to be an interference with the right by an adjudication of a Court is 

in substance a direction founded on the non-existence, in the particular 

• • 

7 . 1951 S C 318 (326) (Pr 19) [AIR V 38 C 55] : 1951 SCR 682 : 52 Cri L Jour 
1361 (SC), State o f Bombay v. F. N. Balsara. 

1951 S C 41 (Pr 10) [AIR V 38 C 9] : 1950 S C R 869 : ILR (1951) Hyd 461 (SC), 
Charanjit Lai v. Union of India . 

8. 1950 S C 27 (Pr 26) [AIR V 37 C 6] : 1950 SCR 88 : 51 Cri L Jour 1333 (SC), 
Gopalan v. State of Madras. 

9. 1951 Mys 72 (85) (Pr 37) [A I R V 38 C 33] :ILR (1951) Mys 284 : 52 Cri L 
Jour 992 (FB), Abdul Khader v. State of Mysore. (An Act; cannot be declared 
to be invalid merely because it may be feared that the Government may abuse it 
in future.) 

1953 Bom 242 (Pr 20) [AIR V 40 C 78] (DB), Batilal v. State of Bombay . (Bombay 
Public Trusts Act, 29 of 1950, held not to contravene any Fundamental Right— 
Under S. 65 (1) of the Act, in an enquiry relating to a public trust, which is for 
the benefit of members of particular religious denomination assessors chosen 
should as far as practicable belong to that religious denomination — It was con. 
tended that it was possible for non-Parsees to be appointed assessors in regard to 
a Parsee fire temple an 1 in that capacity might have the power to visit such temples 
which was contrary to Parsee religious ideas and sentiments—It was held that 
this approach was not correct and that it should not be assumed that the Act 
would be administered in an irresponsible fashion.) 

10 . 1952 Mad 565 (Prs 38, 39) [A I R V 39] : I L R (1952) Mad 957 (DB), Bala - 
krishnan v. State of Madras. 
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circumstances of the case, of the right channel. 11 So also, in judging Article 13 
about the reasonability of the provisions of an Act, (when such Note 9 
reasonability is a material factor as under Art. 14 or Art. 19) the 
fact that most of the important decisions that can be taken under the 
Act are not executive or administrative decisions but are judicial deci¬ 
sions, should be given due importance, inasmuch as Courts and Judges 
act on judicial principles and not on personal considerations or on 
personal prejudices or predilections. 12 

In deciding on the constitutionality of a statute, the question has 
to be considered from the point of view of the provisions of the 
Constitution and not on the basis of convenience or sentiment. 13 

With the initial presumption being in favour of the validity of the 
statute, investigations of the validity of a given statute should be 
limited to the extent absolutely necessary for the disposal of the issue 
before the Court. 14 

As to who can raise question of constitutionality of a statute, see 
Part III (General), Note 7. 

Reference may be made here to some provisions of procedural 
law relating to the subject under discussion, namely, the judicial 
determination of the question about the validity of a statute : 

(i) Section 113 of the Code of Civil Procedure, as amended by the 
Codes of Civil and Criminal Procedure (Amendment) Act (24 of 1951), 
is as follows : 

Subject to such conditions and limitations as may be pres¬ 
cribed, any Court may state a case and refer the same for the 
opinion of the High Court, and the High Court may make such 
order thereon as it thinks fit. 

Provided that where the Court is satisfied that a case pending 
before it involves a question as to the validity of any Act, Ordinance 
or Regulation or of any provision contained in an Act, Ordinance 
or Regulation, the determination of which is necessary for the dis¬ 
posal of the case, and is of opinion that such Act, Ordinance, 

Regulation or provision is invalid or inoperative, but has not been 
so declared by the High Court to which that Court is subordinate 

or by the Supreme Court, the Court shall state a case settin" out its 

_ _ _ 

11. 1953 Bom 242 (253) (Pr 26) [AIR V 40 O 78] (DB), Ratilal v. State of Bombay. 

(The protection afforded by the Constitution to Fundamental Rights is against 
executive or leyislativc interference.) ° 

12. 1953 Bom 212 (Pm 19. 20) [AIR V 40 C 78] (DB), Ratilal v. State of Bombay. 

13. 1953 Bom 242 (253) (Pr 20) [A I R V 40 G 78] (DB), Ratilal v. State of 
Bombay. 

14 . 1953 Ma-1 72.) (Pr 7) [A I R V 40 C 281] : 1953 Cri L Jour 1364 (DB), In re 
C. G. Menon. (Case related to the liability of certain persons to be returned to 
Singapore as fugitive offenders. The Court remarked that it was only concerned 
in the case with the question whether they were liable to be returned under S. 14 
of the Fugitive Orleniers Act and with the validity of that section and not with 
the question of the validity of the whole Act or even of Part II of the Act in 
which S. 14 occurs.) 
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opinion and the reasons therefor, and refer the same for the opinion 
of the High Court. 

"Explanation. — In this section, “Regulation” means any 
Regulation of the Bengal, Bombay or Madras Code or Regulation as 
defined in the General Clauses Act, 1807, or in the General Clauses 
Act ot a State.” 

(ii) Order 27-A ot the Code of Civil Procedure contains some 
special provisions relating to the Attorney-General, and the Advocate- 
Genera] in suits in which the substantial question of law relating to 
the interpretation of the Constitution is involved. The Order also deals 
with the power of the Court to direct that the Government should be 
made a party in such cases. 

(iii) Under Art. 228 of the Constitution, the High Court is 
required to withdraw to its tile cases involving the substantial question 
of law relating to the interpretation of the Constitution. 

See also Notf.s 1 and o and notes on Preamble and Part III- 
(GenoraP. 


Equality be¬ 
fore law. 


Rigid to Equality. 

% 

• 14 . The State shall not deny to any person 

equality before the law or the equal protection of 
the laws within the territory of India. 

COGNATE PROVISION 
The Slate—Interpretation of—See ART. 12. 

See also ARTS. 15, 1G, 17, IS. 

Synopsis 


1. Scope and applicability ot the 

article. 

2. Mode ot construing article. 

3. Mode of construing an Act to 

test its constitutionality. 

4. American decisions—Value of. 

5. Retrospective eifectof the article. 

6. Presumption as to constitu¬ 

tionality. 

7. Political rights. 

8. Legislation affecting single per¬ 

son. 

9. Personal and official privileges. 

10. “The State.” 

11. Equality before the law as 

between State and subject. 

12. “Any person.” 

13. Aliens. 

14. Foreign corporations. 


15. Territorial discriminations. 

16. “Within the territory of India.” 

17. Taxation laws. 

18. Racial laws. 

19. Who can raise objection as to 

unconstitutionality. 

20. Foreign States and Princes and 

their properties. 

21. Personal law, inequality in 

matters relating to. 

22. Hindu religious and charitable 

endowments. 

23. Classification on religious basis. 

24. Principle of equal protection of 

laws as affected by cost of liti¬ 
gation. 

25. Special Courts and special proce¬ 

dure. 

26. Power of State Government to 

order trial before Sessions 
Court to be by Jury. 
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•^27. Denial of right of suit or of ether 
legal remedy. 

^8. Procedure of administrative 
tribunals. 

29. Right to be represented by legal 

practitioner in litigation. 

30. Estate abolition legislation. 

31. Rent reduction in estates. 

32. Prohibition laws. 

33. Labour laws. 

34. Refusal of admission into college 

to students. 


35. Monopoly rights. 

36. Discrimination as to sex. 

37. Discrimination in favour of asri- 

o 

culturists and agricultural 
activities and produce. 

3S. Requiring of licences, etc.*^ 

39. Tenancy laws. 

40. Rent control laws. 

41. Fugitive offenders. 

42. Illustrative examples—Miscella¬ 

neous. 


Article 14 
Note 1 


1. Scope and applicability of the article_This article may 

be related to the Preamble to the Constitution directly. The Preamble 
jdeclares as one of the objects of the Constitution the securing to all 
Rho citizens equality of status and of opportunity. This article is the 
first of a series which &iubqdies the ideal of* equality expressed in the 



i 


The place of 
this article in 
the scheme of 
the Constitution 


\ 


This article expresses the general rule while the succeeding 
Arts. 15, 10, 17 and 18 enact particular applications of the rule. 
This article may be treated as the residuary provision on the subject 
Article 15 is aimed at the abolition of disabilities and inequalities 
founded upon differences of religion, race, caste, sex and place ol 
birth. The article must he taken with Art. 17 which formally abolishes 
untouchability and forbids its practice in any form. Article 1 (j 
(guarantees^ equality ol opportunity in matters ot public employment 

Article. 18 is aimed against the coming into existence of a class ot 
“title-holders.” 


U 


Ihe article embodies a concept which is familiar to practically 
all modern systems of jurisprudence. But reference may be made 
here to the English conception of the rule of law and to the Mih 
| Amendment of the Constitution of the United States of America as 
' forming the main inspiration behind the article. 

The principle of the Rule of Law' or the supremacy of law is 
one which J)icey claimed as the speciality of the English law. For 
understanding the conception better it will be useful to refer to 
Dicey's analysis of the concept. According to him the supremacy or 
the rule of law which is a characteristic of the English Constitution 
generally includes under one expression at least three distinct, though 
kindred, conceptions. 2 Those are : 

! (i) No mam is punishable or can be lawfully made to suffer iu body 
or goods except for a distinct breach of law established in the 
ordinary legal manner before the ordinary courts of the land. 


% 


Concept ot 
equality — Ana¬ 
logous law 


The “Rule ot 
Law ” (English 
law) 


Article 14 — Note 1 

1. 1951 Mad 120 (Pr 3G) [AIR V 38 C 14] : I L R (1951) Mai 149 (FB), 
Dorairajan v. State of Madras. 

2. Introduction to the Study of the Law of the Constitution bv A. V. Dicej 
9th Ed., 1939, Ch IV, pages 202, 203. 
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In this sense the rule of law is contrasted with every system 
lof Government based on the exercise by persons in authority 
f of wide, arbitrary or discretionary powers of constraint. ^ 

(ii) In England, not only no man is above the law, but (what is a 
different thing) every man, whatever be his rank and condition, 
is subject to the ordinary law of the realm and amenable to 
the jurisdiction of the ordinary tribunals. v - 

(iii) The general principles of the Constitution (as for example, the 
right to personal liberty or the right of public meeting) are jn 
England the result of judicial decisions determining the rights 
of private persons in particular cases brought before the 
Courts. 

In Chapter XII of his book, Law of the Constitution, Dicey 
compares the rule of law in England with the scheme of administra. 
tive law known as droft administratif in France. According to 
Dicey the droit administratif rests on ideas foreign to the funda¬ 
mental assumptions of the English Common Law and especially to 
what he has termed the rule of law. This opposition, says Dicey, is 
.specially apparent in the protection given in foreign countries to 
|servants of the State, who, while acting in pursuance of official orders 
or in the bona fide attempt to discharge official duties, are guilty of 
acts which in themselves are wrongful or unlawful. 

It will be seen from the above that Dicey’s conception of the 
rule of law emphasizes the amenability of everyone in the land to 
the ordinary law and to the ordinary courts . The question arises 
whether the growth of subordinate legislation, such as rules, regula¬ 
tions, orders and so on, made by various governmental or statutory 
authorities under power conferred by statutes militates against the 
conception of the rule of law. Similarly, the question arises whether 
the system under which issues arising with reference to the application 
of various laws of a special character, such as rent control laws, 
industrial dispute laws and so on, are left to be decided not by the 
ordinary courts but by special tribunals, can be reconciled with the 
principle of rule of law. 

It is no doubt debatable whether strictly according to Dicey’s 
ideas as promulgated in his book, Law of the Constitution, the 
development of subordinate legislation and special tribunals can be 
reconciled with the conception of the rule of law. But this question 
may be left aside as purely of academic importance now. It is too 
late in the day to limit the content of law to the “ordinary” law in 
the sense of Common Law and Acts passed by the Legislature. In this 
connection reference may be made to the definition of law’ in 
Art. 13 (3) (a) as including any ordinance, order, bye-law, rule, 
regulation and notification. Although the definition is expressly made 
for the purpose of Art. 13, it may be taken as an interpretation of 
the word ‘law’, which has received the approval of the Constitution. 
Similarly, on a parity of reasoning, the extension of the authority to 
decide disputes and controversies so as to embrace various special 


Arlicle 14 
Note 1 
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tribunals and administrative bodies, does not militate against the 
concept of the rule of law, especially (as it would be noted below) 
because the conception of equality before the law does not take away 
the power of the State to make special arrangements with regard to 
special matters whenever it is reasonably necessary to do so. (See 
Note 25). 

Section 1 of the Fourteenth Amendment of the Constitution of 
the United States of America, runs as follows : 

* “All persons born or naturalized in the United States, and 
J subject to the jurisdiction thereof, are citizens of the United States 
and of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens 
, of the United States; nor shall any State deprive any person of 
life, liberty, or property without due process of law nor deny to any 
person within its jurisdiction the equal protection of the laws .” 

It will be seen that the above provision corresponds to a number 
of articles in our Constitution. But the last part of the section “nor 
deny to any person within its jurisdiction the equal protection of the 
laws” corresponds to this article. The other parts,of the section 
correspond to Art. 5, Art. 13 (2), Art. 19, Art. 21 and Art. 31. 

It will be seen that the Fourteenth Amendment of the Constitu¬ 
tion of the United States only uses the words “equal protection of the 
laws” and does not contain the words “equality before the law”, while 
Art. 14 of our Constitution contains both the expressions. But this 
does not seem to connote any substantial difference in the conception 
embodied, though, as shown below, some decisions have attempted to 
draw a distinction between the two expressions. 

Almost all constitutions which guarantee the right to equality 

contain the expression “equality before the law” or “equal before the 

law”. The Constitution of the United States of America, however, as 

seen above, uses the expression “equal protection of the laws”. The 

Constitution of India has incorporated both the expressions. There 

does not seem to be, however, any substa?itial difference, at least for 

practical purposes, between the two expressions. Some attempt has, 

however, been made to distinguish between these two expressions. In 

Sheoshankar v. M. P. State Government , 3 the Nagpur High Court 
observed as follows : 

“While both the expressions aim at establishing what may be 
regarded as Qfl.ualit^of legal status for all, there is some difference 
between those expressions. The former expression is somewhat a 
negative concept implying the absence of any special privilege in 

3. 1951 Nag 58 (Pr 185) [AIR V 38 C 20] : ILR (1951) Nag 64G : 52 Cri L Jour 
1140 (FB). 

[See also 1953 Nag 14 (15) (Pr 6) [AIR V 30 C 8] : I L R (1953) Nag 936 : 1953 
Cri L Jour 251 (DB), Shrikisan v. Dattu. (To similar effect.)] 


Article 14 
Note 1 


The Fourteenth 
Amendment of 
the Constitution 
of U. S. A. 


Equality before 
the law and 
equal protection 
of the laws — 
Principle of rea¬ 
sonable classifi¬ 
cation 



206 


EQUALITY BEFORE LAW 


Article 

Note 


14 


1 


Ifavour of an individual, while the latter is a more positive concept 
(implying equality of treatment in equal circumstances.” 

So also, in Suryapal Singh v. U. P. Government , 4 the Allahabad 
High Court observed that equality before the law has not the same 
meaning as the equal protection of the laws, and that the former may be 
defined as the equal subjection of all persons to the ordinary law of the 
land and the latter as the protection of equal laws. See also Baja 
KiMorni v. State of Bombay? 

But although the expressions may be capable of some difference 
in meaning, the dominant idea common to both the expressions is that 
of equil justice. 6 

Idle meaning of “equality before the law” or “equal protection of 
the laws” has been expounded in a number of decisions of the Supreme 
Court of U. S. A. and also in several decisions of the Supreme Court 
and High Courts of India. Although in actual application of principles 
to concrete disputes there is still considerable room for differences of 
views, certain principles may be regarded -as settled in regard to the 
connotation of the conception of equality before the law. The concep¬ 
tion docs not involve the idea of- absolute equality among human 
| beings which is a physical impossibility. 7 Equality before the law means 
i that among equals the law should be equal and should be equally 
| administered and that the like should be treated alike. 8 Hence, equality 


4. 1951 All 074 (Pr 83) [AIR V 38 C 182] : ILR (1952) 2 All 40 (FB). 

5. 1951 Bom 105 (Pr 40) [AIR V 38 C 22] : ILR (1951) Bom 318 : 52 Cri L Jour 
779 (DB). (‘Equality before the law,’ does not mean an absolute equality of men 
but it postulates that there shall not be auy special privilege by reason of birth 
or creel or the like in favour of an individual. “Equal protection” must mean 
that there will not be arbitrary discrimination made by the laws themselves in 
their administration.) 

6. 1951 Nag 58 (Pr ISo) [AIR V 3S C 20] : I L R (1951) Nag 646 : 52 Cri L Jour 
1140 (FB), Shcoshanlar v. M. P. State Govt. 

1953 Nag 14 (15) (Pr 0) [AIR V 40 C 8] : ILR (1953) Nag 936 : 1953 Cri L Jour 
251 (DB), Shrikisan v. Dattu. (The concept is fundamentally the same, that is 
equal justice.) 

{See (’49) 1949 Bur L R (SC) 170 (1S6) (SC), Bo Tliein Sice v. The Union of 
Burma. (In this case the Supreme Court of Burma observed:—“In our Consti¬ 
tution the rule of law is eushrined. Everybody from the President downward is 
subject to the law.”)] 

7. 1951 Nag 58 (Pr 185) [AIR V 38 C 20] : I L R (1951) Nag 64G : 52 Cri L Jour 
1140 (FB), SheoshanJiar v. M. P. State Govt. 

8. 1953 S C 250 (252) [A I R V 40 C 61] (SC), Satish Chandra v. The Union of 


India. 

1953 S C 215 (219) (Pr 16) [A I R V 40 C 521: ILR 32 Pat 375 (SC), Pam Prasad 

v. State of Bihar. . 

1952 S C 235 (238) [A I R V 39] : 1952 S C R 710 : 1952 Cri L Jour 116. (SC), 


Lachmandas v. State of Bombay. 

1952 Punj 309(331, 332) (Prs 142, 143) [AIR V 39] : I L R (1952) Punj 381 : 1952 
Cri L Jour 1313 (FB), Ajaib Singh v. State of Punjab. 

1951 Nag 58 (Pr 185) [AIR V 38 C 20] : ILR (1951) Nag 646 : 52 Cri L Jour 1140 
(FB), Sheoshankar v. M. P. State Government. (Quoting Jennings on the Law of 


the Constitution, p. 49 ) 

1953 All 545 (545) [AIR V 40 C 266] : 1953 Cri L Jour 1269, Har Murat v. State. 
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before the law does not mean that things which are different shall be 

treated as.though they were the same. What it does mean is the 

denial of any special privilege by reason of birth, creed or the like and 

also equal subjection of all individuals and classes to the ordinary law 
o f the -land. 9 

Thus, the principle of equality enacted in this article does not \ 
absolutely prevent the State from discriminating. The State has the 
power of what is known as “classification" on a basis of rational 
distinctions relevant to the particular subject dealt with. 1 " 


Article 14 
Note 1 


1953 Madh B 147 (14S) (Pr 4) [AIR V 40 C 51] : 1953 Cri L Jour 964, (iirdhnr 
Goixil v. State. 

1953 Nag 14 (15) (Pr 6) [AIR V 40 C S] : I L R (1953) Nag 936 :'1953 Cri L Jour 
*251, Shnkisan v. Dattu. (Quoting Jennings' definition — Equality before the* 
law means that among equals the law should be equal an I it should be equally 
administered, tbut like should be treated alike : Jennings’ Law of the Consti¬ 
tution, 3rd Edition, page 49.) 

(1886) 118 U S 356 (309) : 30 Law Ed 290 (226), Ytc-k ll» v. Hoyl.ins. 

[See (1938) 305 U S 337 (350),83 Law Ed 208 (213), Missouri Jix lid. Gaines v. 
Canada. (The equal protection of the laws is a pledge of the protection of ennui 
laws: (18S6) 118 U S 35G (309): 30 Law Ed 220 (226), Yick Wo v. Hopkins, Foil.)] 

9. 1953 Hyd 100 (Vrs. 23, 24) [AIK Y 40 C 89]: 1LR (1952) Hyd 953 (FB)’, Abdul 
Fateh y. Govt, of Hyderabad. (After inauguration of the Constitution which is 

persons because of association with a particular 

family is not reasonable.) 

*® 5) CAIR v 38 C ' 20] : 1 L 15 (mi > *«8 646 : 52 Cri L dour 
1140 (115), Sheoshanhar v. M. P. State Govt. 

14 (15) < Pr °) [AIR V 40 C 8] : I L R (1953) Nag 936 : 1353 Cri L Jour 
J jI, Shnhisan v. Dattu. 

Under the Burma Constitution, S. 13, the equality clause runs as follows; “All 

citizens irrespective of birth, religion, sex or race are equal before the law; that 

is to say, there shall not be any arbitrary discrimination between one class of 
citizens and auother’’. 

10. 1953 S C 91 (94) (Pr 11) [AIR V 40 C 25] : 1953 S C R 4f 4 : 1LR (1953) Hyd 
98 (SC), Ameer unnissa v. Mahboob Begum. (Mere differentiation or inequality of 
treatment does not per sc amount to discrimination and it is necessary to show 
that the selection or differentiation is unreasonable or arbitrary and that it does 
not rest on any rational basis having regard to the object which the Legislature 
lias in view in order to invalidate an enactment under Art 14 ) 

MS!, 13 ° “ (1 # 6, p (Pr ”) CA ! K V 40 C 4J ; 195:1 SCR 254 :' 1953 Cri L Jour 180 
(SC), State of Punjab v. Ajaib Singh. 

1953 Bom 170 (173) (Pr 7) [AIR V 40 C 52] : 1 L H (1953) Bom 200, Ramyrata,, 

■ Domlnl °’ 1 of India. (Article 14 is intended to safeguard against arbitrary and 
unreasonable discrimination between subject and subject.) 

'iVnsud TTk!%aZ ^ ^ V ^ ° 15U] : 1953 Cri L Jotlr 899 0>B). Badri 

1953 Hyd 157 (Pr 3) [AIR V 40 C 68] : I L R (1953) Hyd 147 (DB), Md. Habib 

anv'lril ° f H t yd, ' r t alad - < Tho test generally applied to ascertain whether 
any particular enactment is violative of Art. 14, is to see whether it is based on 

some rational classification. The rational classification denotes three things- (i) a 

reasonable difierentia between the persons governed by the impugned Act and 

those not covered, <n) a dohmte objective for enacting the law anfi S (iii) a nexus 

1 ”® en t *e two that should be just and reasonable: AIR 1952 S C 75 Rel on 
AIR 1952 S C 123 and AIR 1952 S C 235, Ref.) 

1 Sv d 6 : <u“ 7 (148) (Pr 4) [AIR v 40 0511 : 1953 L Jour 964, Girdkar 
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Article 14 Thus, in Kedar Nath v. State of West Bengal , u the Supreme 

Note 1 Court of India observed as follows : 

“Now, it is well settled that the equal protection of the laws 
guaranteed by Art. 14 of the Constitution does not mean that all 
laws must be general in character and universal in application and 
that the State is no longer to have the power of distinguishing and 
classifying persons or things for the purposes of legislation. To put 
it simply, all that is required in class or special legislation is that 
the legislative classification must not be arbitrary but should be based 
on an intelligible principle having a reasonable relation to the object 
which the Legislature seeks to attain. If the classification on which 
the legislation is founded fulfils this requirement, then the differ¬ 
entiation which the legislation makes between the class of persons 
or things to which it applies and other persons or things left outside 
the purview of the legislation, cannot be regarded as a denial of the 
equal protection of the law, for, if the legislation were all embracing 
in its scope, no question could arise of classification being based on 
intelligible differentia having a reasonable relation to the legislative 
purpose. Article 14 does not insist that legislative classification should 
be scientifically perfect or logically complete.” 

In Lachmandas v. State of Bombay™ the Supreme Court observed 

as follows : 

“It is now well established that while Art. 14 forbids class 
legislation, it does not forbid reasonable classification for the pur¬ 
poses of legislation. In order, however, to pass the test of permissible 
classification, two conditions must be fulfilled, namely, (i) that the 
{classification must be founded on an intelligible differentia which 
♦distinguishes persons or things that are grouped together from others 
'who are left out of the group, and (ii) that that differentia musti 
have a rational relation to the object sought to be achieved by thef 
Act. What is necessary is that there must be a nexus between the 
basis of classification and the object of the Act. To take an example: 

1953 Mad 729 (736) [AIR V 40 C 281] : 1953 Cri L Jour 1364 (DB), In re C. G. 
Menon. (Two conditions are necessary:—(i) There must be a real difference in the 
facts and circumstances connected with each of the two groups of persons as 
between whom it is alleged discrimination is being made; (ii) the above diffei- 
ence must have a just and reasonable relation to the discrimination made; that 
is, the discrimination made must be a just and reasonable method for meeting 
the situation created by the difference in the circumstances.) 

1953 Orissa 171 (177, 178) [AIR V 40 C 59] : I L R (1953) Cut 45 (DB), Sashi - 
bhusan v. Mangala. 

1953 Punj 30 (Prs 36 to 45) [AIR V 40 C 9] (DB), Harmahendra Singh v. Punjab 
State. (It cannot be said that classification for the purposes of protection of land 
revenue or the protection of persons incapable of managing the estates, levying 
illegal exactions on the tenantry or land owners having habits of wasteful extra¬ 
vagance is not a reasonable classification.) 

1952 Bom 476 (478, 479) (Prs 9, 10) [AIR V 39] (DB), Bhanjee v. State of Bombay. 
(Discrimination and classification may be supported if it is on a reasonable basis.) 

11. 1953 S C 404 (406, 408) (Prs 6, 8) [AIR V 40 C 89]: 1953 Cri L Jour 1621 (SC). 

12. 1952 S C 235 (Pr 26) [AIR V 39] : 1952 SCR 710 : 1952 Cri L Jour 1167 (S ). 
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Under S. 11 of the Contract Act persons who have not attained 
majority cannot enter into a contract. The two categories are adults 
and minors. The basis of classification is the age. That basis obviously 
has a relation to the capacity to enter into a contract. Therefore, the 
section satisfies both the requirements of a permissible classification.” 

In Kathi Reining v. State of Saurashtra , 13 Mukherjea, J. of the 
Supreme Court observed as follows : 


It is well settled that a Legislature for the purpose of dealing 
with the complex problems that arise out of an infinite variety of 
human relations cannot but proceed upon some sort of selection or 
/ classification of persons upon, whom the legislation is to operate. 
The consequence of such classification would undoubtedly be to 
differentiate the persons belonging to that class from others, but that 
by itself would not make the legislation obnoxious to the equal 
protection clause. Equality prescribed by the Constitution would not 
be violated if the statute operates equally on all persons who are 
included in the group, and the classification is not arbitrary or 
capricious, but bears a reasonable relation to the objective which 
the legislation has in view. The Legislature is given the utmost 
latitude in making the classification and it is only when there is a 
Jpalpablo abuse of power and the differences made have no rational 
(relation to the objectives of the regulation, that necessity of judicial 
interference arises.” 


In C ha ran jit Lai v. Union of India, 11 Mukherjea, J., observed 
as follows : 

“The Legislature undoubtedly has a wide field of choice in 
determining and classifying the subject of its laws, and if the law 
deals alike with all of a certain class, it is normally not obnoxious 
to the charge of denial of equal protection; but the classification 


should never be arbitrary. It must always rest upon some real and 
substantial distinction bearing a reasonable and just relation to the 
things in respect to which the classification is made; and classification 
made without any substantial basis should be regarded as invalid. 
(See Southern Railway Co. v. Greene .)” 15 

In the same case, Mr. Justice Das observed : 


“The inhibition of the article that the'State shall not deny to 
any person equality before the law or the equal protection of the 
laws was designed to protect all persons against legislative dis¬ 
crimination amongst equals and to prevent any person or class of 
poisons fiom being singled out as a special subject for discriminating 
and hostile legislation. It does not, however, mean that every law 
must jiuiversal application, for all persons are not, by nature, 

attainment or circumstances, in the same position. The varying needs 
of different classes of persons often require separate treatment and 

13. 1952 S C 123 (Pr 32) [AIR V 39] : 1952 S C R 435 : 1952 Cri L Jour 805 (SC). 

14. 1951 S C 41 (58, 65) [AIR V 38 C 9]:1950 SCR S69:ILR (1951) Hyd 461 (SC). 

15. (1910) 216 U S 400 (412) ; 54 Law Ed 536. 


l.Ind.Con. 14. 


Article 14 
Note 1 
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it is, therefore, established by judicial decisions that the equal 
protection clause of the Fourteenth Amendment of the American 
Constitution does not take away from the State the power to classify 
persons for legislative purposes. This classification may be on different 
basis. It may be geographical or according to objects or occupations 
or the like. If law deals equally with all of a certain well-defined 
class it is not obnoxious and it is not open to the charge of a denial 
of equal protection on the ground that it has no application to other 
persons, for the class for whom the law has been made is different 
from other persons and, therefore, there is no discrimination amongst 
equals. It is plain that every classification is in some degree likely 
to produce some inequality, but mere production of inequality is not 
by itself enough. The inequality produced, in order to encounter the 
challenge of the Constitution, must be ‘actually and palpably qip- 
reasonable and arbitrary’.” 

Patanjali Sastri, J., also observed as follows in the same case : 

“A Legislature empowered to make laws on a wide range of 
subjects must of necessity have the power of making special laws to 
attain particular objects and must, for that purpose, possess large 
powers of distinguishing and classifying the persons or things to be 
^brought under the operation of such laws, provided the basis of such 
j classification has a just and reasonable relation to the object which 
<the Legislature has in view. While, for instance, a classification in 
a law regulating labour in mines or factories may be based on age 
or sex, it may not be based on the colour of one’s skin. It is also 
true that the class of persons to whom a law is made applicable 
may be large or small, and the degree of harm which has prompted 
the enactment of a particular law is a matter within the discretion 
of the law-makeis. It is not the province of the Court to canvass 
the legislative judgment in such matters.” 

In State of West Bengal v. Anwar Ali , 1G the Supreme Court 
observed as follows : 

“If a legislation is discriminatory and discriminates one person 
or class of persons against other similarly situated and denies to the 
jformer the privileges that are enjoyed by the latter, it cannot but 
/be regarded as ‘hostile’ in the sense that it affects injuriously the 
j interests of that person or class. Of course, if one’s interests are not 
at all affected by a particular piece of legislation, he may have no 
right to complain. But if it is established that the person complaining 
has been discriminated against as a result of legislation and denied 
equal privileges with others occupying the same position, I do not 
think that it is incumbent upon him, before he can claim relief on 
the basis of his Fundamental Rights, to assert and prove that in 
making the law, the Legislature was actuated by a hostile or inimical 
intention against a particular person or class.” 

The law on the subject was summarised by Fazl Ali, J., in the 


16. 1952 S C 75 (Pr 46) [AIR V 39 0 18]:1952 SCR 284:1952 Cri L Jour 510 (SC). 
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form of a series of propositions in the case of the State of Bombay v. Article 14 
F. N. Balsara 17 : Note 1 

f“l. The presumption is always in favour of the constitutionality of 
an enactment, since it must be assumed that the Legislature 
understands and correctly appreciates the needs of its own 
people, that its laws are directed to problems made manifest 
by experience and its discriminations are based on adequate 
grounds. 

2. The presumption may be rebutted in certain cases by showing 

that on the face of the statute, there is no classification at all 
and no difference peculiar to any individual or class and not 
applicable to any other individual or class, and yet the law 
hits only a particular individual or class. 

3. The principle of equality does not mean that every law must 

have universal application for all persons who are not, by 
nature, attainment or circumstances, in the same position, and 
the varying needs of different classes of persons often require 
separate treatment. 

4. The principle does not take away from the State the power of 

classifying persons for legitimate purposes. 

5. Every classification is in some degree likely to produce some 

inequality, and mere production of inequality is not enough. 

6. If a law deals equally with members of a well-defined class, it 

is not obnoxious and it is not open to the charge of denial 
of equal protection on the ground that it has no application to 
other persons. 

7. While reasonable classification is permissible such classification 

must be based upon some real and substantial distinction bearing 
a reasonable and just relation to the object sought to be attained, 
and the classification cannot be made arbitrarily and without 
any substantial basis. v 

The law on the subject has been summed up by the Supreme 
Court of the United States as follows in Louisville Gas and E. Co. v. 

Coleman 18 : 

“The equal protection clause, like the due process of law clause, 
is not susceptible of exact delimitation. No definite rule in respect 
of either, which automatically will solve the question in specific 
instances, can be formulated. Certain general principles, however, 
have been established in the light of which the cases as they arise 
are to be considered. In the first place, it may be said generally 
that the equal protection clause means that the rights of all persons 
must rest upon the same rule under similar circumstances, 19 and 

17. 1951 S C 318 (326) (Pr 19) [AIR V 38 C 55] : 1951 S C R 682 : 52 Cri L Jour 
1361 (SC). 

18. (1928) 277 U S 32 (37) : 72 Law Ed 770 (773, 774). 

19. (1898) 170 U S 283 (293):42 Law Ed 1037, Magoun v. Illinois Trust cC Saving 
Bank. 
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Article 14 that it applies to the exercise of all the powers of the State which 

Note 1 can affect the individual or his property, including the power of 

taxation. 20 It does not, however, forbid classification; and the power 
of the State to classify for purposes of taxation is of wide range and 
flexibility, provided always that the classification ‘must be reason¬ 
able, not arbitrary, and must rest upon some ground of difference 
having a fair and substantial relation to the object of the legislation, 
so that all persons similarly circumstanced shall be treated alike.’ 21 
That is to say mere difference is not enough : the attempted classi¬ 
fication ‘must always rest upon some difference which bears a 
reasonable and just relation to the act in respect to which the classi¬ 
fication is proposed, and can never be made arbitrarily and without 
any such basis.’ 22 Discriminations of an unusual character especially 
suggest careful consideration to determine whether they are obnoxious 
to the constitutional provision.” 23 

In Barbier v. Connolly , 21 the Supreme Court of the United States 
of America observed as follows : 

“The 14th Amendment, in declaring that no State ‘shall 
| deprive any person of life, liberty or property without due process 
of law, nor deny to any person within its jurisdiction the equal 
protection of the laws’, undoubtedly intended, not only that there 
should be no arbitrary deprivation of life or liberty or arbitrary 
spoliation of property but that equal protection and security should 
be given to all under like circumstances in the enjoyment of their 
personal and civil rights ; that all persons should be equally entitled 
to pursue their happiness and acquire and enjoy property; that they 
should have like access to the Courts of the country for the protec¬ 
tion of their persons and property, the prevention and redress of 
wrongs, and the enforcement of contracts ; that no impediment 
should be interposed to the pursuits of anyone except as applied to 
jfche same pursuits by others under like circumstances; that no 
greater burdens should be laid upon one than are laid upon others 

(1885) 115 U S 321 (337) : 29 Law Ed 414, Cincinnati , N. 0. and T. P. R. R. Co. 
v. Kentucky. 

20. (1886) 118 US 396:30 Law Ed 118, Santa Clara County v. Southern P. R. Co. 

8 Sawy 238 : 13 Feal 722 (733).. Re Railroad Tax Cases. 

21. (1925) 270 U S 230 (240) : 70 Law Ed 557, Schlesinger v. Wisconsin. 

(1924) 266 US 71 (85):69 Law Ed 169, Air-Way Electric Appliance Corp. v. Day. 

(1920) 253 U S 412 (415) : 64 Law Ed 989, Royster Guano Co. v. Virginia. 

22. (1896) 165 U S 150 (155) : 41 Law Ed 666, Gulf C. d S. F. R. Co. v. Ellis. 

23. (1890) 134 U S 232 (237) : 33 Law Ed S92, Bell's Gap Railroad Co. v. Com¬ 
monwealth of Pennsylvania. . 

[Compare (1907) 205 U S 135 (139) : 51 Law Ed 743, Martin v. District of 

Columbia .] 

24. (1885) 113 U S 27 (31, 32) : 28 Law Ed 923. 

[See also (1803) 2 Law Ed 60 (69) : 1 Cranch 137, Marbury v. Madison. (Lmef 
Justice Marshall:—The very essence of civil liberty certainly consists in the 
right of every individual to claim the protection of the laws whenever he 
receives the injury .... The Government of the U. S. has been emphatically 
termed as the Government of laws and not of men.)] 
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in the same calling and condition, and that in the administration of 
criminal justice no different or higher punishment should be imposed 
upon one than such as is prescribed to all for like offences. But 
neither the Amendment, broad and comprehensive as it is, nor any 
other Amendment was designed to interfere with the power of the 
State, vsometimes termed its “Police Power,” to prescribe regulations 
to promote the health, peace, morals, education and good order of 
the people, and to legislate so as to increase the industries of the 


State, develop its resources and add to its wealth and prosperity. 
From the very necessities of society, legislation of a special character, 
having these objects in view, must often be had in certain districts, 
such as for draining marshes and irrigating arfcl plains. Special 
burdens are often necessary for general benefits, for supplying 
water, preventing fires, lighting districts, cleaning streets, opening 
parks, and many other objects. Regulations for these purposes may 
press with more or less weight upon one than upon another, but 
they are designed, not to impose unequal or unnecessary restrictions 
upon anyone, but to promote, with as little individual inconvenience 
as possible, the general good. Though, in many respects, necessarily 
special in their character, they do not furnish just ground of com¬ 
plaint if they operate alike upon all persons and property under the 
same circumstances and conditions. Class legislation, discriminating 
against some and favouring others, is prohibited ; but legislation 
which, in carrying out a public purpose, is limited in its application, 
if within the sphere of its operation it affects alike all persons 
similarly situated, is not within the Amendment.” 

Reference may also be made to the following passage from 
Constitutional Law by Professor Willis 26 : 


‘ The guaranty of the equal protection of the laws means the 
protection of equal laws. It forbi ds class legislation, but does not 
forbid classification which rests upon reasonable grounds of distinc¬ 
tion. It does not prohibit legislation, which is limited either in the 
objects to which it is directed or by the territory within which it is 
to operate. ‘It merely requires that all persons subjected to such 
legislation shall be treated alike under like circumstances and condi¬ 
tions both in the privileges conferred and in the liabilities imposed.* 

‘Thejnhibition of the Amendment.was designed to prevent 

a P.y person or class of persons from being singled out as a special 
subject for discriminating and hostile legislation.’ It does not take 
from the States the power to classify either in the adoption of 
police laws, or tax laws, or eminent domain laws, but permits to 
them the exercise of a wide scope of discretion, and nullifies what 
they do only when it is without any reasonable basis. Mathematical 
nicety and perfect equality are not required. Similari ty, not identity fl 
Q £ .- ho atnient, is enough. If any state of facts can reasonably be i 
conceived to sustain a classification, the existence of that state off 


Article 14 
Note 1 


Meaning and 
effect of guar, 
anty. 


25. Constitutional Law by Willis (1936) Edition, pages 579, 580. 
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facts must be assumed. One who assails a classification must carry 
the burden of showing that it does not rest upon any reasonable 

basis.Many different classifications of persons have been 

upheld as constitutional. A law applying only to one person or one 
class of persons is constitutional if there is sufficient basis or reason 
for it.” 

See also the cases noted below 26 in which the law is laid down 
in similar terms, and the power of the State to adopt classification on 


26. 195*2 S C 75 (Pr 37) [AIR Y 39 C 18] : 1952 SCR 284 : 1952 Cri L Jour 510 
(SC), State of West Bengal v. Anwar Ali. 

1951 All 74G (Prs 69, 70) [AIR V 38 C 194] : ILR (1952) 2 All 838 (FB), Asiatic 
Engineering Co. v. Achhm Bam. (The expression ‘equality before the law’ does 
not imply that the same laws should apply to all persons in the same State. It 
does not refuse to take note of differentiations in economic and social functions, 
nor of the need for special types of quasi judicial tribunals due to the growing 
tendency towards the enlargement of State intervention in the economic and 
social life of the country.) 

1951 All 674 (Pr 86) [AIR V 38 C 182] : I L R (1952) 2 All 46 (FB), Suryapal - 
singh v. U. P. Government. 

1951 All 257 (Prs 70, 71, 75, 76, 115, 248 and 389) [AIR V 38 C 51] : ILR (1951) 
1 All 269 (FB), Moti Lai v. Uttar Pradesh Government. (Article does not pre¬ 
vent State from recognizing differences in capacity of persons.) 

1951 Bom 210 (Pr 19) [AIR V 38 C 42] : ILR (1951) Bom 17 : 52 Cri L Jour 
80 (FB), From Nusscmcanji Balsara v. State of Bombay. (Class excluded from 
operation of law—There must be reasonable basis for this.) 

1951 Hyd 11 (Pr 2) [AIR V 38 C 2] : ILR (1951) Hyd 1 : 52 Cri L Jour 1333 
(FB), Abdur Rahim v. J. A. Pinto. (Equal treatment does not necessarily mean 
identical treatment. In fact, identical treatment in unequal circumstances 
amounts to inequality.) 

1951 Mad 120 (Pr 33) [AIR V 38 C 14] : ILR (1951) Mad 149 (FB), Champakam 
Dorairajan v. State of Madras. (Per Viswanatha Sastri, J —The power of the 
State to ensure public health, safety, morals, in short, the general welfare of the 
people is inherent in every State and it involves classification,differentiation and 
abridgment of individual freedom. So long as the power is exercised bona fide and 
in a reasonable manner for the end designed and subject to the express provisions 
of the Constitution, the exercise of that power is not hit at by Art. 14, though 
to some extent it might trench upon the freedom of the individual citizen.) 

1951 Mys 72 (Pr 37) [AIR V 38 C 33] : ILR (1951) Mys 284 : 52 Cri L Jour 992 
(FB), Abdul Khadcr v. State of Mysore. (Equality before the law does not re¬ 
quire mathematical equality of all persons in all circumstances. From the very 
nature of society, there should be different laws in different places and the 
Legislature controls the policy and enacts laws in the best interests of the safety 
and security of the State.) 

1951 Nag 58 (Prs 188, 195) [AIR V 38 C 20]: ILR (1951) Nag 646 : 52 Cri L Jour 
1140 (FB), Sheoshankar v. M. P. State Govt. (Reasonable classification by law 
is not a denial of equal protection. What the constitutional guarantee forbids 
is class legislation but not classification which rests upon reasonable grounds of 
distinction. The classification permissible by the State extends to all kinds of 
activities and the State has wide discretion in the matter. It is only where there 
is no reasonable basis for a classification that legislation making such classifica¬ 
tion may be declared discriminatory. Apart from the above, laws creating classi¬ 
fications have been upheld in several other cases on the ground that they were 
intended for the protection of individuals or a class or classes of persons or for 
the promotion of the public gool. Where a law grants protection to a class 
which needs it, it has the effect of placing that class if not on a par with the rest 
of the community, at least as nearly so as is practicable. It would, therefore,, be 
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correct to say that the whole object of classification is to minimise and not to ac¬ 
centuate inequality. But it clearly follows that a classification which allows 
some to do what all are not, in the public interest, allowed to do, will not be 
upheld.) 

1952 Pat 220 (Pr 10, 26) [AIR V 39 C 55 (22)] : ILR 31 Pat 203 :1952 Cri L Jour 710 
(SB), Mohd. Anzar Husnain v. State of Bihar. (The question is not whether 
the Court considers the classification reasonable to its satisfaction or whether 
in its opinion the Government could have devised a more equitable scheme. The 
question must be posed on the other hand — is the statute so clearly arbitrary 
that legislators acting reasonably could not have believed it to be necessary iu 
the public interest ? To put it in other words, the question is whether there was 
‘any’ rational basis for legislative action.) 

1951 Pat 91 (Prs 42, 53, 98) [AIR V 38 C 15] : ILR 30 Pat 454 (SB), Kamcshicar 
Singh v. State of Bihar. (Per Bcuben and Dass JJ —The guarantee of the equal 
protection of the laws means the protection of equal laws. It forbids class legisla¬ 
tion, but does not forbid classification which rests upon reasonable grounds of 
distinction: it merely requires that all persons subjected to such legislation shall 
be treated alike under like circumstances and conditions both in the privileges 
conferred and in the liabilities imposed. Mathematical nicety and perfect equa¬ 
lity are not required, and one who assails classification must carry the burden 

of showing that it does not rest upon any reasonable basis : AIR1951 S C 41 
Rel. on.) 

1953 All 123 (129) (Pr 27) [AIR V 40 C 53] : 1953 Cri L Jour 356 (DB), Dal Cliand 
v. State. (Notification under Criminal P. C., S. 269, directing trial in certain 
districts for certain offences to be by jury is not ultra vires as offending against 
this article.) 

1953 Mad 326 (331) (Pr 11) [AIR V 40 C 110], S. I. Bank v. Picliuthayappan. 

1953 Mad 1C5 (116) (Pr 35) [AIR V 40 C 35] : 1953 Cri L Jour 277 (DB), V. M. 
Syed Mohamcd & Co. v. State of Madras. 

1953 Orissa 171 (177, 178) [AIR V 40 C 59]: ILR (1953) Cut 45 (DB), Sashibliusan 
v. Mangala. 

1953 Trav-Co 327 (328-332) (Prs 5-19) [AIR V 40 C 122]: ILR (1952) Trav-Co 670 
(DB), Soodalamadan v. Kulasekliarapcrumal . 

1952 Mad 33 (Pr 6) [AIR V 39 C 13], Krishna Pillai v. Parukutty Annual. (Any 
discrimination the law allows cannot be illegal or unjust or inequitable. Nor will 
this come under the term “discrimination” discountenanced by the Constitution 
of India. There are certain classes and institutions like temples, trusts, charities, 
orphans, infants, lunatics and family members, which are given special privi¬ 
leges and protection under the law by enacting provisions for their benefit, as it 
is considered to be in the interests of the country to do so. Such provisions can¬ 
not be termed discriminatory or unjust or inequitable, and no Court has got the 
right to hold them to be void or unenforceable because they amount to giving 
some discrimination. Hence, it will not be illegal discrimination to enable a mem¬ 
ber of the family to buy the share purchased by a stranger at a valuation by the 
Court under S. 4, Partition Act (1893), and deny the same right to the stranger.) 

1952 Orissa 42 (Pr 17) [AIR V 39 C 10] (DB), Lokanath Misra v. State of Orissa. 
(Class legislation is forbidden but not reasonable classification.) 

1952 Orissa 11 (Prs 12, 18, 35 and 37) [AIR V 39 C 2] (DB), Bishnu Charan v. 
State of Orissa. (Though there is no specific provision in Art. 14 as in Art. 19 
(2) to (G) providing for reasonable restrictions on the right as such in public in¬ 
terest, the nature of the very right implies it.) 

1952 Pat 166 (Pr 43) [AIR V 39 C 55 (12)] : ILR 30 Pat 1085 (DB), Bankey Singh 
v. Jhingan Singh. (Article 14 of the Constitution does not forbid the State to 
classify the citizens into groups and legislate for them. But the classification 
must not be unreasonable and arbitrary. (1885) 113 U S 27: 28 Law Ed 923, Barbier 
v. Connolly ] (1897) 105 U S 160: 41 Law Ed 666, Gulf C. & S. F. It. Co. v. Ellis 
and AIR 1951 B C 41, Ref.) - 
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1952 Raj 17 (Pr 10) [AIR V 39 C 11] : ILR (1951) 1 Raj 405 (DB), Kewal Mai v. 
Heta Bam. 

1951 All 718 (Pr 27) [AIR V 38 C 192] : ILR (1951) 2 All 745 : 52 Cri L Jour 
1251 (DB), Dead at Bai v. State. (The Legislature has full freedom to classify 
people according to circumstances and enact different laws for different classes; 
but it must treat equally all similarly circumstanced or falling in one class and 
the difference in treatment must have some intelligible or rational connection 
with the difference in circumstances and not be arbitrary. Discrimination among 
1 1 persons in one class or similarly circumstanced, whether apparent on the face of 
/ the statute or resulting in practice, is all that is prohibited under the clause. It 
. is competent for the Legislature to leave it to the discretion of an authority to 
apply different laws to people in different circumstances but always provided that 
it lays down a rational standard to guide its discretion or such a standard can 
be presumed to exist; it cannot leave it to its arbitrary or naked discretion.) 

1951 Bom 105 (Prs 18, 40) [AIR V 3S C 22] : ILR (1951) Bom 318 : 52 Cri L Jour 
779 (DB), Baja Kulkarni v. State of Bombay. (Classification on rational grounds 
allowed.) 

1951 Cal 539 (Prs 10, 28, 28a) [AIR V 38 C 158], S. B. Trading Co. v. Shyamlal 
(No legislation in any practical sense is possible without some kind of classifica¬ 
tion and some kind of discrimination. The very nature and purpose of every 
legislation depend on the choice of some subject or others, to the exclusion of 
the rest and some arena for its operation. This selective quality is inherent and 
implicit in every legislation. The fundamental guarantee of Art. 14 of the Cons¬ 
titution should not be construed in such a manner as to make legislation im¬ 
possible for all practical purposes.) 

1951 Punj 93 (Pr 12) [AIR V 3S C 22] : I L R (1951) Punj 344 (DB), Om 
Prakash v. State of Punjab. (Equal protection of laws does not affect the power 
of State to classify either in the adoption of police laws or tax laws or e ninent 
domain laws and nullifies what the State does only when it is without reason¬ 
able basis ) 

1951 Vind. Pra. 11 (Prs 9. 11) [AIR V 38 C 6], Sikhar Cliand v. Bank of Baghel- 
khand. (Equality before the law or equal protection of the law does not exclude 
classification on the basis of difference in status. Corporations can be treated 
separately from individuals.) 

(1942) 8G Law Ed. 1655 (1659):316 U. S. 535, Skinner v. Oklahoma. (A State need 
not, in order to meet the requirements of equal protection, provide for abstract 
symmetry in its legislation, but it may mark and set apirt the classes and 
types of problems according to the needs and as dictated or suggested by ex¬ 
perience.) 

(1938) 305 U S 337 (350) : S3 Law Ed 208 (213), Missouri Ex Bel. Gaines v. 
Canada. (The equal protection of the laws is a pledge of the protection of equal 
laws. (1886) 118 U S 356 (369) : 30 Law Ed 220 (226), Yicli Wo v. Hopkins, 
Foil.) 

(1836) 299 U.S 183 (197) : SI Law Ed 109 (121), Old Dearborn D. Co. v. Seagram - 
Distil. Corp. (The equal protection clause of the 14th Amendment does not 
preclude the States from resorting to classification for the purposes of legislation, 
but only requires that the classification be reasonable, not arbitrary and rest 
upon some ground of difference having a fair and substantial relation to the 
object of the legislation, so that all persons similarly circumstanced shall be 
treated alike.) 

(1935) 294 U S 580 (583) : 79 Law Ed 1070 (1072), Metropolitan Casualty Ins. 
Co. v. Brownell. (The equal protection clause does not prohibit legislative classi¬ 
fication and the imposition of statutory restraints on one class which are not 
imposed on the other.) 

(1931) 283 U S 527 (537) : 75 Law Ed 1248 (1256), State Board of Tax Commis¬ 
sioners v. Jackson. (The fact that a statute discriminates in favour of a certain 
class does not make it arbitrary if the discrimination is founded upon a reason¬ 
able distinction, or if any state of facts reasonably can be conceived to sustain it.) 
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(1925) 268 U S 258 (262) : 69 Law Ed 944 (946), Cock-rill v. California. (Absolute 
uniformity is nob needed—State has wide discretion and can classify persons on 
bases that are reasonable and germane having regard to purpose of legislation.) 

(1924) 264 U S 292 (296) : 68 Law Ed 690 (695), Radice v. New Yark. (Classifi¬ 
cation must not be arbitrary or capricious.) 

(1923) 2G1 U S 379 (384) : 67 Law Ed 705 (710), Arka nsas Natural- Can Co. v. 
Arkansas Railroad Com. (Equality clause not violated merely because the exer¬ 
cise or jurisdiction by the Legislature has produced inequality, every selection 
of subjects or persons for governmental regulation does that, but only where it 

has produced an inequality which is actually and palpably unreasonable and 
arbitrary.) 

(1911) 55 Law Ed 229 (236) : 219 U S 307. German Alliance Ins. Co. v. Hale. 
(Statutes that apply equally to all of the same class and under like conditions 
cannot be held to deny the equal protection of the laws; for the equal protection 
of the laws is a pledgeVf the protection of equal laws to all under like circum¬ 
stances : (1886) 118 U S 356 (367) : 30 Law Ed 220 (221), Yick Wo v. Hopkins- 
(1885) 118 U S 27 : 28 Law El 923, Barbiermv. Connolly, and (1SS5) 113 U S 
703 : 28 Law Ed 1145, Hing v. Crowley , Rel. on.) 

(1910) 220 U S 61 (78) : 55 Law Ed 369 (377), TA-ndsley v. Natural Carbonic 
Gas Co. (The equal protection clause of the 14th Amendment does not take 
from the State the power to classify in the adoption of police laws, but admits of 
the exercise of a wide scope of discretion in that regard and avoids what is done 
only when it is without any reasonable basis, and therefore is purely arbitrary 
— A classification having some reasonable basis does not offend against that 
clause merely because it is not made with mathematical nicety, or because in 
practice it results in'some inequality.) 

(1907) 52 Law Ed 236 (244) : 207 U S 338, Heath & Milligan Mfg. Co. v. ll'or.sY. 

(1902) 184 U S 540 (559): 46 Law Ed 679 (6S9), Connolly v. Union Sewer Pipe Co. 

(1900) 177 U S 164 (168) : 44 Law Ed 716 (719), Petit v. Minnesota. (Where a 
Statute prohibited labour on Sunday, excepting the works of necessity or charity 
(which included whatever was needful during the day for the good order, health 
or comfort of the community) with a proviso that keeping a barber shop open on 
Sunday for the purpose of cutting hair an 1 shaving beards should not be deemed 
a work of necessity or charity, the proviso does not make a purely arbitrary 
classification but is within the limits of the legislative police power.) 

(1898) 170 U S 283 (293).: 42 Law Ed 1037 (1042), Magoun v. Illinois Trust and 
Savings Panic. 

(1896) 165 U S 150 (165) : 41 Law Ed 666 (671), Gulf C. d S. F. R. Co. v. Ellis. 

(Mere fact of classification is not enough — It must be based on some reasonable 

ground, some difference which bears a just and proper relation to the attempted 
classification.) 

(1894) 38 Law Ed 485 (487) : 152 U S 377, Duncan v. State of Missouri. (Due 
process of law and equal protection of the laws are secured if laws operate on all 
alike and do not subject the individual to an arbitrary exercise of the power of 
Government.) 

(1890) 134 U S 232 (237): 33 Law Ed 892 (895), Bells Gap Railroad Co. v. Com - 
monwealth of Pennsylvania. (The provision in the 14th Amendment, that no 
State shall deny to any person within its jurisdiction the equal protection of the 
laws, was not intended to prevent a State from adjusting its system of taxation 
in all proper and reasonable ways. It may, if it chooses, exempt certain classes 
of property from any taxation at all, such as churches, libraries and the pro¬ 
perty of charitable institutions. It may impose different specific taxes upon 
different trades and professions, and may vary the rates of excise upon various 
products; it may tax real estate and personal property in a different manner; it 
may tax visible property only, and not tax securities for payment of money; it 
may allow deductions for indebtedness, or not allow them. All such regulations 
and those of like character, so long as they proceed within reasonable limits and 
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a reasonable basis is affirmed. Thus, a doctrinaire approach will not 
do in interpreting this article. 2 ' But at the same time, it must be 
remembered that the article provides one of the most important and 
valuable guarantees in the Constitution which should not be allowed to 
he whittled down. 28 See also Note 2. 

It may be noted in this connection that the Constitution of Eire 
expressly recognizes the power of the State to classify having due 
regard to differences of capacity, physical and moral, and of social 
function. 

' Thus, although there is no specific provision in the article as in 
Art. 19 (2) to (6), enabling the State to impose reasonable restrictions 
on the right of a person in public interest, such a power is implied in 
the very nature of the right conferred by this article. 29 

In pointing out the distinction between this article and Articles 
15 and 1G, Patanjali Sastrf, C. J., in Kathi Bailing v. State of 
Saurashtra 30 observed as follows : 


general usage, are within the discretion of the State Legislature, or the people of 
the State in framing their Constitution. But clear and hostile discriminations 
against particular persons and classes, especially such as are of an unusual 
character, unknown to the practice of our governments, might be obno¬ 
xious to the constitutional prohibition. It would, however, be impracticable 
and unwise to attempt to lay down any general rule or definition on the subject 
that would include all cases. They must be decided as they arise. The 14th 
Amendment was not intended to compel the States to adopt an iron rule of equal 
taxation. If that were its proper construction, it would not only supersede all 
those constitutional provisions and laws of some of the States, whose object is to 
secure equality of taxation and which are usually accompanied with quali¬ 
fications deemed material; but it would render nugatory those discriminations 
which the best interests of society require, which are necessary for the encourage¬ 
ment of needed and useful industries, and the discouragement of intemperance 
and vice, and which every State, in one form or another, deems it expedient to 
adopt.) 

(1888) 128 U S 578 (582) : 32 Law Ed 544 (546), Walston v. Nevin. (When¬ 
ever the law operates upon all persons and property, similarly situated equal pro¬ 
tection cannot be said to be denied : (1885) 114 U S 606 : 29 Law Ed 229, Wurts 
v. Hoagland ; (1878) 96 U S 521 : 24 Law Ed 734, Richmond F. and P. R. R. 
Co. v. Richmond, Rel. on.) 

(1887) 30 Law Ed 578 (580) : 120 U S 68, Hayes v. Missouri. (The fourteenth 
Amendment does not prohibit legislation which is limited either in the objects 
to which it is directed, or by the territory within which it is to operate — It 
merely requires that all persons subjected to such legislation shall be treated 
alike, under like circumstances and conditions, both in the privileges conferred 
and in the liabilities imposed.) 

27. 1952 S 0 235 (Pr 10) [A I R V 39] : 1952 S C R 710 : 1952 Cri L Jour 1167 
(S C), Lachinandas v. State of Bombay. (Patanjali Sastri, C. J. —In applying 
the dangerously wide and vague language of the equality clause to the concrete 
facts of life a doctrinaire approach should be avoided.) 

28. 1951 S C 41 (Pr 8) [AIR V 38 C 9] : 1950 S C R 869 : I L R (1951) Hyd 461 
(SC), Char an jit Lai v. Union of India. 

29. 1952 Orissa 11 [Prs 12, IS, 35, 37) [A I R V 39 C 2] (DB), Bishnu Charan v. 

State of Orissa. • . 

30. 1952 S C 123 (Pr 7) [AIR V 39]: 1952 SCR 435 : 1952 Cri L Jour 805 (SC). 
[Compare 1952 Mad 193 (195) [A I R V 39 C 95] : I L R (1953) Mad 78 : 1952 

Cri L Jour 434 (DB),- Srinivasa Aiyar v. Saraswathi Aimnal. (Discrimination 
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All legislative differentiation is not necessarily discriminatory. Article 14 
In fact, the word ‘discrimination’ does not occur in Art. 14. The Note 1 
expression ‘discriminate against’ is used in Article 15 (1) and 
Art. 16 (2), and it means according to the Oxford Dictionary 
‘to make an adverse distinction with regard to; to distinguish 
unfavourably from others.’ Discrimination thus involves an element 
of unfavourable bias and it is in that sense that the expression 
has to be understood in this context. If such bias is disclosed and 
is based on any of the grounds mentioned in Arts. 15 and 16, it 
may well be that the statute will, without more, incur condemna¬ 
tion as violating a specific constitutional prohibition unless it is 
saved by one or other of the provisos to those articles. But the 
position under Art. 14 is different. Equal protection claims under 
that article are examined with the presumption that the State 
action is reasonable and justified. This presumption of constitu¬ 
tionality stems from the wide power of classification which the 
Legislature must, of necessity, possess in making laws operating 
differently as regards different groups of persons in order to give 
effect to ts polic es.” 

Although it is an essential condition of the exercise of the power 
of classification by the State that the classification must be based 
upon a reasonable ground relevant to the subject-matter in question, 
this does not mean that the reason for classification or making a 
special provision with regard to a particular matter must appear on 
the face of the legislation. 31 The distinction will not be arbitrary if 
any state of facts can reasonably be conceived that would sustain it. 32 
(See also Note 6). 

Mere classification is not enough ; it must be based on a reason¬ 
able ground which is relevant to the object of the legislation. 33 The 
classification need not be reasonable to the satisfaction of the Court?* 

The article does not "require that the legislative classification should 
be scientifically or logically perfect. 35 The issue in such cases is not 


based only on birth, religion, etc., is bad under Art. 15 and it cannot be justified 
as being reasonable classification under Art. 14.)] 

31. (1923) 261 U S 379 (384) : 67 Law Ed 705 (710), Arkansas Natural Gas Co. 
v. Arkanasas Bailraod Com. (Mere absence of such disclosure will not justify 
Court in assuming that appropriate reasons did not exist.) 

32. (1938) 303 U S 573 (578) : 82 Law Ed 1024 (1030), New York Bapid Transit 
Corporation v. New York . 

(1935) 294 U S 580 (586): 79 Law Ed 1070 (1074), Metropolitan Casulty Ins. Co. 
v. Brownell. 

33. 1952 All 746 (748) (Pr 9) [AIR V 39] : I L R (1953) 1 All 29 (DB), Cracknell 
v. State of Uttar Pradesh. 

34. 1952 Pat 220 (230) (Pr 26) [AIR V 39 C 55 (22)]: ILR 31 Pat 203 : 1952 Cri L 
Jour 710 (S B), Mohd. Amur Husnain v. State of Bihar. (The test.is whether 
it is so utterly unreasonable that the legislators could not have believed it to be 
needed in public interest.) 

1953 Cal 548 (559) [AIR V 40 C 205], Atulya Kumar v. Director of Procurement 
<0 Supply. 

35. 1953 S C 404 (Pr 7) [A I R V 40 C 89] : 1953 Cri L Jour 1621 (SC), Kcdar 

Nath v. State of West Bengal. ./ . " 
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14 whether the impugned Act is well advised or not but whether it 
1 | transgresses the Constitution. 36 

The principle that classification must be based on a just and 
reasonable relation between the distinction made and the object of 
the legislation does not mean that the object of the legislation must 
be advanced or promoted by the classification or differ entia tion qua 
the class exempted from the operation of the law. 37 

There are cases where the Legislature itself makes a complete 
classification of things and applies to them the law it enacts and 
others where the Legislature merely lays down the law to be applied 
to persons or things answering to a given description or exhibiting 
certain common characteristics but being unable to make a precise 
and complete classification, leaves it to an administrative authority 
to make a selective application of the law to persons or things within 
the defined group, while laying down the standards or at least indi¬ 
cating in clear terms the underlying policy and purpose, in accordance 
with and in fulfilment of which the administrative authority is 
expected to select the persons or things to be brought under the opera¬ 
tion of the law.H 

A familiar example of this type of legislation is the Preventive 
Detention Act, 1950, which having indicated in what classes of cases 
and for what purposes preventive detention can be ordered vests in 
the executive authority a discretionary power to select particular 
persons to be brought under the law. 39 Another instance in point is 
furnished by those provisions of the Criminal Procedure Code which 
provide immunity from prosecution without sanction of the Governs 
ment for offences by public servants in relation to their official actsj 
the policy of the law being that public officials should not be unduly 
harassed by private prosecutions, unless in the opinion of the Govern- 


1951 Mys 72 (Pr 37) [AIR V 3S C 33] : I L R (1951) Mys 2S4 : 52 Cri L Jour 992 
(FB), Abdul Khader v. State of Mysore. 

(1911) 220 U S 61 (67) : 55 Law Ed 369 (377), Lindsley v. Natural Carbonic Gas 
Co. (The classification having some reasonable basis does not offend the clause 
because it is not made with mathematical nicety or because in practice it results 
in some inequality.) 

3 6. 1951 S C 41 (49) (Pr 28) [AIR V 38 C 9] : 1950 S CR 869 : I L R (1951) Hyd 
461 (SC), Charanjit Lai v. Union of India. 

37. 1953 Bom 170 (173) (Pr 8) [AIR V 40 C 52].: I L R (1953) Bom 200 (PB), 
Rampratap v. Dominion of India. (When the Army is exempted from the 
operation of the Prohibition Act, the object of the Prohibition Act is not advanced 

by such exemption_But at the same time such exemption and the differentia- • 

tion between the Army and civil population on which it is based is founded 
on a rational consideration.) 

38. 1953 S C 404 (407) (Pr 7) [A I R V 40 C 89] : 1953 Cri L Jour 1621 (S C), 
Kedar Nath v. State of West Bengal. 

1952 S C 123 (131) (Pr 34) [A I R V 39] : 1952 S C R 435 : 1952 Cri L Jour 805 
(SC), Kathi Raning v. State of Saurashtra. 

39. 1953 S C 404 (407) [A I R V 40 C 89] : 1953 Cri L Jour 1621 (SC), Kedar 
Nath v. State of West Bengal , 


/ 
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.ment there were reasonable grounds for prosecuting the public 
servant. 40 (See also Notes 25 and 26). 

Ihe power to make a classification can be exercised not only by 

the Legislature but also by administrative bodies acting under an 
Act. 41 


One principle that emerges from the recognition of the power of 
classification, of the State, above referred to, is that a piece of legisla¬ 
tion is not bad merely because it selects only one or a few evils for 
reform, while not dealing with other evils which may be considered 
as equally in need of attention by the State. The power to classify or 
particularize objects of legislation must be left to the Legislature. 
That other more desirable objects are left out of the operation of the 
legislation is a matter of legislative policy and beyond the pile of 

judicial'interference. 42 


$ 


40 . 1953 S C 404 (407) [A I 11 V 40 C S9J : 1953 Cri L Jour 1021 (SC), Kedar 
Nath v. State of West Bengal. 

41. 1953 Mad 105 (Prs 22, 20) [AIR V 40 C 35]: 1953 Cri L Jour 277 (DB) V M 
Syed M oh anted d Co. v. State of Madras. 

1952 Mad 715 (<17, 718) [AIR V 39] (DB), V. Mcnon v. Dev. Dept. Madras. (All 
India 'iarn Distribution Scheme — Preferential treatment to “consumer quota 
holders” is not unconstitutional. (1950) 94 Law Ed 3S1 : 338 U B 004 Secretary 
of Agri v. Central lioig Ref. Co., Foil.) 


42 . 1951 All 074 (Pr 80) [A 1 R V 3S C 182] : ILli (1952) 2 All 40 (F B), Sarya. 
pals ingh v. L. P. Govt. (The equal protection of the laws does not prohibit 
legislation which is limited either in tlie objects to which it is directed or by the 
territory within which it is to operate.) 

1952 Bom S4 (87) (Pr 10) [A 1 R V 39 C 10] : I L R (1951) Bom 775 : 1952 Cri L 
Jour 354 (DB), The State of Bombay v. Narasu Appa. (The State may rightly 
decide to bring about social reform by stages and the stages may be territorial or 
they may be community-wise—Bombay Prevention of Hindu Bigamous Marriages 
Act, 1940 is not void though Muslims are not precluded from marrying more 
than one wife.) 

1952 Pat 194 (Pr 19) [fIRV 39 C 55 (15)],.iM);i Prasad v. State of Bihar. 
(Article 14 does not prohibit legislative classification — Nor does it prohibit the 
Legislature from enacting special laws to combat special evils—A classification 
that takes account of the different degrees in which an evil is present must be 
upheld as reasonable and valid - Even legislation relating to one individual would 
not violate the equal protection clause, if there is no discrimination— The Bathi 
Lands (Restoration) Act (34 of 1950) cannot be held to be invalid on the ground 

of its violating Art. 14: (1918) 249 U B 152: 63 Law Ed 527, Middleton v. Texas 
Powers d L. Co., Bel. on.) 


1J51 Cal 539 (Pr 28a) [A I R V 38 C 158], S. B. Trading Co. v. Shyamlal. (The 
power to classify or particularise objects of legislation must, in the nature of 
things, be left as wide as possible to the law-making authorities—But the line is 
drawn so as to ensure that, other things being equal, the same and similarly 
circumstanced persons who are subjects of the legislation should be equal 
before such law and there should be, as between them, equal protection of the 
aws If not, it is only then that such law is discriminatory in the sense of 
being an infringement of the guarantee of Art. 14 of the Constitution — It is in 
this sense that the constitutional doctrine of 'equality before the law’ or of ‘equal 
protection of the laws’ should be understood and it cannot be over-emphasised 
that in applying this doctrine no narrow dogmatic constitutional niceties should 
ampei the true exposition of the Constitution as a living practical instrument 
of government of men and affairs.) 
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This article Joes not prevent the State from exempting certain 
classes of persons from the application of a particular law. 43 Nor does 
it compel the State to extend the application of the particular law to 
all classes of subjects or to all territories coming within its jurisdic¬ 
tion. 41 (See Note 15). 

The article does not prevent the Legislature from taking up one 
set of institutions, as for instance, Hindu religio.us and charitable 
institutions, tor legislative consideration at one time and enacting 
laws in respect of them, reserving other types of institutions for con¬ 
sideration at a future date. The classification of institutions and 
endowments based on religion, as Hindu, Muhammadan or Christian, 
cannot be said to be either arbitrary or unreasonable having regard 
to the object sought to be attained, namely, the better administration 
and management of such institutions. 45 


The classification made by a State may be with reference to the 
| stilt us of a person. For instance, special legislation with regard to 
corporations may not be bad. 46 So also, the principle of equality is 
not violated by the existence of special laws providing for particular 
groups in the State like soldiers, doctors, lawyers, etc. 47 In the 
application of this article to the legislation passed or action taken by 
a particular State, the inequality that is produced between the citizens 



(1943) 87 Law Ed 1774 (1786) : 320 U S 81, Hirabayashi v. United States. (Con¬ 
gress may liit at a particular danger when it is seen, without providing for 
others who are not so evident or so urgent.) 

(1919) 63 Law Ed 527 (531) : 249 U S 152, Middleton v. Texas Poiocr & L. Co. 
(The equal protection clause does not require that State laws shall cover the 
entire field of proper legislation in a single enactment — If one entertained 
the view that the Act might as well have been extended to other classes of 
employment, this would not amount to a constitutional objection.) 

(1914) 234 U S 224 (227): 58 Law Ed 1288 (1290), Keokec Consol Coke Co. v. Taylor. 
(Statute aimed at what is deemed an evil, and hitting it presumably where ex¬ 
perience shows it to be most felt, is not to be upset by thinking up and enume¬ 
rating other instances to which it might have been applied equally well, so far 
as the Court can see—That is for the Legislature to judge, unless the case is very 
clear.) 

43 . Thus the exemption from the operation of Rent Control Laws of properties 
belonging to Government and local authorities has been held not to be uncon¬ 
stitutional—So also the power*given to the Executive to exempt certain property 
from the application of such laws has been also recognised as valid. (See Note 33.) 

44 . 1953 Bom 170 (173) (Pr 7) [AIR V 40 C 52] : I L R (1953) Bom 200 (DB), 
Rampratap v. Dominion of India. 

45 . 1952 Mad 613 (632, 633) (Pr 29) [AIR V 39] (DB), Lakshmindra Theertha 
Stoamiar v. Commr ., H. R. E. y Madras. (The Madras Hindu Religious and 
Charitable Endowments Act (19 of 1951), does not violate either Art. 14 or 
Art. 15 of the Constitution.) 

46 . 1951 Vind Pra 11 (Prs 9, 11) [AIR V 38 C 6], SiJchar Chand v. Bank of 
Baghclkhand. (Sections 3 and 4 of Ordinance 57 of 1949 are valid.) 

4 7 . 1951 S C 318 (Pr 21) [AIR V 38 C 55] : 52 Cri L Jour 1361 : 1951 S C R 682 
(S C), State of Bombay v. F. N. Balsara. (Special treatment to members of 
Armed Forces not wrong—Section 37 of Bombay Prohibition Act, 1949, is not void 
in so far as it affects military and naval messes, canteens, warships, troopships.) 
1951 Mad 147 (Pr 83) [AIR V 38 C 16] : 52 Cri L Jour 515 (FB), V. G. Roto v. 
State of Madras. 
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of that State and those of other States is immaterial. 48 (See also 

Note 15). The class of persons to whom a law is made applicable 

may be large or small. 49 The equality contemplated by this article is 

equality both as to substantive law and procedural law. 60 (See 
Note 25). 

Where the discrimination is not based on any rational ground 
bearing upon the subject dealt with, the law will offend the principle 
of equality and will be void. 61 The State’s discretion as the sovereign 
should not amount to arbitrary invasion of substantial rights by 
oppressive executions and discriminations. 62 

When an Act itself is discriminatory, it is immaterial how it is 
factually worked out. 63 

The discrimination by the State which is forbidden under this 
{article is not only discrimination against a person or a class but also 
discrimination in favour of a nerson or class 64 


Article 14 
Note 1 


4 ®; 1953 HimPra 41 (Pi-8 22, 23) [AIR V 40 C 19], Uazari Lai v. State of 
Himachal Pradesh. 

1953 Pat 259 (264) [AIR V 40 C 92] : I L R 31 Pat 963 (DB), Jugal Prasad v. 
Bhadai Das. (Bihar Money-lenders (Regulation of Transactions) Act (7 of 1939), 
k* 4 The possibility that an assignee to whom the handnotes were assigned out. 
side the limits of the State might have instituted a suit outside those limits to 
recover the dues on the handnotes executed in favour of an unregistered money¬ 
lender is not a reason for holding that the money-lender who gave the loan has 
been discriminated against within the meaning o£ either Art. 14 or Art. 15. The 
bar under S. 4 applies to all money-lenders equally whoever they may be if they 

gave a loan within the limits of the State without being registered under the 
Money-lenders Act of 1938.) 

49 1951 S C 41 (49) (Pr 28) [AIR V 38 C 9] : 1950 SCR S69 : I L R (1951) 
Hyd 461 (S C), Charanjit Lai v. Union of India. 

5 ,o*^ 952 S C 75 (Pr 45 > [AIR V 39 C 18] : 1952 SCR 284 : 1952 Cri L Jour 510 
(S C), State of West Bengal v. Anwar Ali. 

**• A 9 ® 2 8 0 75 ( pr 37 > [AIR v 39 C 18] : 1952 S C E 284 : 1952 Cri L Jour 510 
(S C), State of West Bengal v. Anwar Ali. 

t L 454 (457) : 123 N E 631 ' SchiUer Fia "° c °- V. Illinois Northern 
Utilities Co. (An unreasonable invasion of private rights or impairment of rights 

of property guaranteed by the Constitution, under the guise of police power will 
not be sustained.) 

(1916) 240 US 55 (59, 60) : 60 Law Ed 523 (526), (last Realty d I. Co. v. 
Schneider Granite Co. (Ordinance levying tax upon property alleged to be 
enefited by local improvement—Provision creating taxing districts—If law is 
of such character that there is no reasonable presumption that substantial 
justice generally will be done, but the probability is that properties will be taxed 
disproportionately to each other and to the benefit conferred, the law cannot 

o u TT a f 1 ?V^ COmi),aink ° f 0ne 80 taxed in fact: ( 1907 ) 51 Law Ed 743 (744)- 
“05 C S 13 d (139), Martin v. District of Columbia , Rel. on.) 

5 SwlL (Pre 13 ' 18,19) [AIR V38 C1] (FB) - Mahbub Be » um v - 

53 ‘ 1352 S 9 , 75 (»?) < Pr 50 > [AIR V 39 C 18]: 1952 S C K 284 : 1952 Cri L Jour 
(b C), State of West Bengal v. Anwar Ali. 

5 v's 1 , 9 ? 1 1 f (P ; 84) [AIR V 38 ° 16] : 52 Cri L JoUr 515 < FB )’ V- G • Row 

v. State of Madras. (Equal protection of the laws is a pledge of the protection of 
equal laws. It requires that persons subjected to a piece of legislation shall be 
tieated alike under like circumstances and conditions both in the privilege con 
lened and m the liabilities imposed. It prevents any person or class of persons 
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Where a person is discriminated against as a result of legislation 
and denied equal privileges with others occupying the same position, 
it is not necessary for him to prove that in making the law the Legis¬ 
lature was actuated by the hostile or inimical intention against aS 
particular person or class . 55 Where the effect of legislation is discri-j 
minatory, the fact that the dominant purpose of the legislature was! 
not to discriminate is immaterial . 56 The Court is not concerned withl 
the motives of the Legislature. It is only concerned with the actual 
effect of the law passed by the Legislature . 57 

In this connection the following observations of Mukherjea, J., in 
State of West Bengal v. Anwar Ali 5s may be quoted : 

“The expressions ‘discriminatory’ and ‘hostile’ are found to be 
used by American Judges often simultaneously and almost as 
synonymous expressions in connection with discussions on the equal 
protection clause. 

“If a legislation is discriminatory and discriminates one person 
or class of persons against others similarly situated and denies to 
the former the privileges that are enjoyed by the latter, it cannot 
but be regarded as ‘hostile’ in the sense that it affects injuriously 
the interests of that person or class. Of course, if one’s interests are 
not at all affected by a particular piece of legislation, he may have 
no right to complain. But if it is established that the person 
complaining has been discriminated against as a result of legislation 
and denied equal privileges with others occupying the same position, 

I do not think that it is incumbent upon him, before he can claim 
relief on the basis of his Fundamental Bights, to assert and prove 
that in making the law, the Legislature was actuated by a hostile or 
inimical intention against a particular person or class.” 

But the question of intention would become material where an 
officer of the State charged with the execution of an Act is accused of 


from being singled out as a special subject for discriminating and hostile legisla¬ 
tion.) 

55. 1952 S G 75 (89) (Pr 46) [AIR V 39 C 18] : 1952 S C R 284 : 1952 Cri L Jour 
510 (S C), State of West Bengal v. Anwar All. 

56. 1952 S C 75 (Pr 46) [AIR V 39 C 18] : 1952 S C R 284 : 1952 Cri L Jour 
510 (S C), State of West Bengal v. Anwar Ali. 

1952 All 746 (749) (Pr 12) [AIR V 39J : I L R (1953) 1 All 29 (DB), Craclnell v. 
State of Uttar Pradesh. (CJ. P. Court of Wards Act, S. 8 (1) (b), discriminating 
against female proprietor is void though the intention of the Act may be 
beneficial.) 

57. See (1910) 3 Law Ed 162 (176) : 6 Cranch S7 (131), Fletcher v. Peck. (Court 
cannot question motives of Legislature.) 

58. 1952 S C 75 (89) [AIR V 39 C 18] : 1952 SCR 2S4 : 1952 Cri L Jour 510 
(S C). 

[Compare 1952 S C 123 (125) [AIR V 39] : 1952 SCR 435 : 1952 Cri L Jour 
805 (S C), Kathi Raning v. State of Saurashtra. (In this case Patanjali Sastii, 
C. J., observed as follows:— “Discrimination involves an element of unfavour, 
able bias and it is in that sense that the expression has to be understood in the 
context.”)] 
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discriminatory conduct, as he would have a good defence if he could 
prove his bona fides . 5y 

Equality before the law and equal protection of the laws include the 
conception that the law being what it is, its application should be 
universal in every case which answers the description of the legislation. 00 
This raises the question whether there is a violation of this article 
where an officer of State is guilty of discriminatory conduct in liis 
official capacity when carrying out the provisions of an Act which are 
not themselves discriminatory. On this question it must he noted that 
the term “the State’’ as defined in Art. 12 includes the executive 
authority. Hence, discrimination practised by an executive or adminis¬ 
trative body or officer in carrying out an Act would seem to be a 
violation of the injunction under this article (which prohibits “the 
State” from denying to any person equality before the law or the equal 
protection of the laws), as much as a legislative enactment which 
discriminates between different classes in an unconstitutional manner. 61 

|In State of 1 Vest Bengal v. Anwar Alif 12 Mukherjea, J., of the Supreme 
Court observed as follows : 

“It appears to be an accepted doctrine of American Courts that 
the purpose of the equal protection clause is to secure every person 
within the States against arbitrary discrimination, whether occasioned 
by the express terms of the statute or by their improper application 
through duly constituted agents. This was clearly laid down in 
Sunday Lake Iron Co. v. Wakefield™ In this case, the complaint 
was against a taxing officer, who was alleged to have assessed the 
plaintiff’s properties at their full value, while all other persons in 
the county were assessed at not more than one-third of the worth 
of their properties. It was held that the equal protection clause could 
be availed of against the taxing officer, but if lie was found to have 
acted bona fide and the discrimination was the result of a mere error 
of judgment on his part, the action would fail. The position, therefore, 
lis that when the statute is not itself discriminatory and the chargo 
lot violation of equal protection is only against the official, who is 
Icntrusted with the duty of carrying it into operation, the equal 
protection clause could be availed of in such cases; but the officer 
would have a good defence if he could prove bona fides. But when 


59 . 1952 S C 75 (Pr 46) [AIR V 29 G 18] : 1952 SCR 284 : 1952 Cri L Jour 
510 (SC , State of West Bengal v. Anwar AH. 

60. 1951 Cal 539 (Pr 28a) [AIR V 38 C 158], S. 1J. Trading Co. v. Shyamlal. 

61. 1952 S C 123 (131) (Pr 34) [AIR V 39] : 1952 SCR 435 : 1952 Cri L Jour 
805 (SC), Kathi Railing v. State of Saurashtra. 

[See 1952 S C 75 (92) (Pr 50) [AIR V 39 C IS] : 1952 S C R 284 : 1952 Cri L 
Jour 510 (SC), State of West Bengal v. Anwar Ali.] 

See also Note 9 an l the eases in the foot-notes to that Note under the appro¬ 
priate point in the body of the Note. 

62. 1952 S C 75 (92) (Pi 50) [AIR V 39 C 18] : 1952 S C R 284 : 1952 Cri L Jour 
510 (SC). 

63. (1918) 247 U S 350 : G2 Law Ed 1154. 
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the statute itself makes a discrimination without any proper or 
reasonable basis, the statute would be invalidated for being in 
I conflict with the equal protection clause, and the question as to how 
jit is actually worked out may not necessarily be a material fact for 
^consideration.” 

In Katlii Ban mg v. State of Saurashtraf 4 the same learned 
Judge again observed as follows : 


It is a doctrine of the American Courts, which seems to me to 
be well founded on principle, that the equal protection clause can be 


invoked not merely where discrimination appears on the express 
terms of the statute itself, but also when it is the result of improper 
or prejudiced execution of the law : vide Weaver on Constitu¬ 
tional Law, page 404.” 


Similarly, in Kedar Nath v. State of West Bengal , 6 ° Patanjali 
Sastri, C. J., delivering the majority judgment observed : 

If it be shown in any given case that the discretion (entrusted 
to the Executive) has been exercised in disregard of the standard or 
contrary to the declared policy and object of the legislation, such 
exercise could be challenged and annulled under Art. 14 which 
includes within its purview both executive and legislative acts.” 

Thus, according to the authorities, deliberate or systematic 
discrimination practised by an executive or administrative officer or 
body in carrying out the provisions of an Act, which are themselves 
! fair, is within the prohibition of this article. But any discrimination 
i which occurs, in practice, in the working of such an Act, owing to a 
I bona fide error, and in the absence of any deliberate or systematic 
• discrimination practised by the officers concerned, is not treated as a 
breach of the equal protection clause. 66 


64. 1952 S C 123 (131) (Pr 34) [AIR V 39] : 1952 S C R 435 : 1952 Cri L Jour 
805 (SC). 

65. 1953 S C 404 (409) (Pr 14) [AIR V 40 C 89] : 1953 Cri L Jour 1621 (SC). 

66. (1948) 332 U S 463 (465) : 92 Law Ed 76 (78), Patton v. Mississippi. (Syste¬ 
matic exclusion of Negroes from jury is bad whether it is done by statute or by 
administrate practices of state jury selection officials.) 

(1945) 89 Law Ed S57 (864) : 324 U S 182 (190), Charleston Fed. Sav. & 
Lj. -dsso. v. Alder son. (The equal protection clause of the Fourteenth Amend¬ 
ment does not prohibit inequality in taxation which results from mere mistake 
or error in the judgment of tax officials or which is not shown to be the result 
of intentional or systematic undervaluation of some, but not all, of the taxed 
property in a single class.) 

(1943) 321 U S 1 (8) : 88 Law Ed 497 (502), Snowden v. Hughes. (The unlawful 
administration by state officers of a statute fair on its face resulting in its 
unequal application to those who are entitled to be treated alike, is not a denial 
of the equal protection of the laws as guaranteed by the Fourteenth Amendment 
unless there is shown to be piesent in it an element of intentional or purposeful 
discrimination.) 

(1931) 284 U S 23 (28, 29) : 76 Law Ed 146 (150), Cumberland Coal Co. v. Board 
of Bevision. (Intentional systematic undervaluation by state officials of taxable 
property of the same class belonging to other owners denies the equal protection 
of the laws to one taxed upon the full value of his property.) 
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But in some decisions, the discrimination practised by individual 
officers , unless it can be said to be part of the policy of the State , is 
held not to be hit by this article. Thus, in Dhanraj 21 ills v. B. X. 
Kocher , 67 the Bombay High Court observed as follows : 


“A clear distinction must be borne in mind between the law 
and the administration of the law. If the law itself permits discri¬ 
mination, even though the law may appear to be fair and undiscri- 
minatory, the Court may interfere and say, we are more concerned 
with how the law r actually works rather than how it appears in 
black and white in the statute book’. One may even have a case 
w’here in exercising the discretion vested in officers under the 
statute the State may, as a policy of administration, require its 
officers to exercise the discretion unfairly and unequally. We can 
imagine that even in such a case the Court may interfere and say 
that although administrative orders are being challenged, the 
administrative orders suggest behind them a policy of the State, of 
discrimination. But to our mind the position is different when a 
subject comes to the Court and challenges a specific act of an indi¬ 
vidual officer as being in contravention of Art. 14. The officer in 
acting contrary to Art. 14 is really acting contrary to the law and 
not in conformity with or in consonance with the law. When the 
law invests an officer with a discretion, the law assumes that the 
officer will exercise the discretion bona fide and not dishonestly, 
arbitrarily or capriciously, and if he exercises the discretion 
dishonestly, arbitrarily or capriciously, he is really going contrary 


(1918) 247 U S 350 (352, 353) : 62 Law Ed 1154 (1156), Sunday Lake Iron Co. v 
Wakefield. (Discrimination in tax assessment—Intentional violation of principle 
of practical uniformity is essential to support plea.) 

(1894) 154 U S 362 (399) : 38 Law Ed 1014 (1024), Reagan v. Farmers Loan & 
Trust Co. (Where a railroad commission fixes and enforces unjust and unrea¬ 
sonable rates, it amounts to denial of the equal protection of the laws ) 

(1886) 30 Law Ed 220 (227) : 118 U S 356, Yick Wo v. Hopkins. (Though a law 

be fair on its face and impartial in its appearance, yet if it is administered by 

public authority with an evil eye and an unequal hand so as practically to make 

illegal discriminations between persons in similar circumstances material to 

their rights, the denial of equal justice is still within the prohibition of the 
Constitution.) 

(1880) 25 Law Ed 676 (679) : 100 U S 339, Ex parte Commonwealth of Virginia 

(The 14th Amendment means that no agency of the State, nor of the officers 

or agents by whom its powers are exert el, shall deny to any person within its 
jurisdiction equal protection of the laws.) 

C ‘!f® i 1 ® 14 * 23 ® U ^ 151 (160) : . 59 Law Ecl 109 < 174 ). McCabe v. Atchison, 
1 . <£ S. I. R. Co. (Race discrimination — Separate accommodations_The 

doctrine that a State statute, although fair on its face, may be so unequally and 

oppressively administered by the public authorities as to amount to an 

unconstitutional discrimination by the State itself, is not applicable where it is 

the administration of the provisions of a separate coach law by common 

carriers which is claimed to produce the alleged discrimination )] 

[See also 1953 Mad 326 (Pr 11) [AIR V 40 C 110], S. I. Bank v. Pichuth- 

ayappan. (Law must be applied by public authority without arbitrariness or 
discrimination.)] 

67. 1951 Bom 132 (Pr 5) [AIR V 38 C 28] : ILR (1952) Bom 335 (DB). 
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to the law. In such a case the subject come3 to Court not for 
protection under Art. 11, but for protection against the dishonest, 
arbitrary or capricious act of the officer. The Court is not powerless 
to give the subject protection against a dishonest officer, but that 
protection cannot be sought under Art. 11 or under Art. 226. We 
arc only concerned in this case with the question as to whether the 
petitioner has a right to maintain a petition against, what he 
chooses to call, a dishonest exercise of his discretion by an officer. 
There is no suggestion here that the State as a policy has laid down 
that licenses should be issued or quotas should be allotted not in a 
fair manner but in order to benefit a particular class of citizens.” 


Thus, their Lordships have visualised three possibilities 68 : 
Firstly , the law itself might permit discrimination, in which case 
even though the law may appear to be fair and indiscriminatory, the 
Court may interfere. Secondly , the law may vest discretion in certain 
authorities, and in exercising that discretion the State may, as a 
policy of administration, require its officers to exercise the discretion 
unfairly and unequally. Even in such a case the Court may interfere 
and say that although administrative orders are being challenged, the 
administrative orders suggest behind them a policy of the State, of 
discrimination. Thirdly , the challenge may only be against a specific 
act of an individual officer as being in contravention of Art. 14. In 
such a case, if the officer exercises his discretion dishonestly, arbi¬ 
trarily or capriciously, lie is really going contrary to law. The Court 
may not be powerless to give the subject protection against a dishonest 
officer, but that protection cannot be sought under Art. 14 or under 


Art. 226 of the Constitution. 


See also the undermentioned cases, 69 which take a similar view, 
namely, that the article does not apply to discrimination practised by 
an individual officer in carrrying out an Act. 

It is submitted with respect that this view does not seem to be 
correct in view of the clear pronouncements contained in the judg¬ 
ments of the Supreme Court to the effect that this article includes 
within its purview both executive and legislative acts. 70 


68. 1952 Mad 11 (Prs 10, 12) [AIR V 80 0 2] : I L B (1952) Mad 604 (DB), 
Krishnamurthy v. Venkatcsivaran. 

1952 Raj 74 (75, 76) [AIR V 39] : I L R (1951) 1 Raj 674 : 1952 Cri L Jour 732 
(DB), Nathmal v. Commr ., Civil Supplies. 

69 . 1953 Madh B 165 (Pr 13) [AIR V 40 C 62], Dineshoharan v. State of M. B . 

1953 Sau 46 (48, 49) (Pr 5) [AIR V 40 C 21], Kanti Cotton Mills v. State of 
Saurashtra. 

1952 Cal 16 (Pr 13) [AIR V 39 C 6], Krishna v. Director of L. H. & D. E. 
Command. 

70. 1952 S C 123 (131) (Pr 34) [AIR V 39] : 1952 S C R 435 : 1952 Cri L Jour 
805 (SC), Katlii Bailing v. State of Saurashtra. 

1953 S C 404 (409) (Pr 14) [AIR V 40 C 89] : 1953 Cri L Jour 1621 (SC), Kedar 
Nath v. State of West Bengal. 

1952 S C 75 (92) (Pr 50) [AIR V 39 C 18] : 1952 S C R 284 : 1952 Cri L Jour 510 
(SC), State oj West Bengal v. Anwar Ali. 
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But the unlawful administration of an Act (which Act itself is not 
violative of this article) does not aiTect the constitutional validity of 
the Act. 71 


It has sometimes been remarked that the principle of equality 
before the law does not come into play in any controversy as to the 
legality of a law enacted by the State, but that it really comes into 
play in the sphere of the enforcement of law. 73 It is submitted with 
respect that this observation is not correct. 73 


An Act cannot be questioned as violating this article merely 
because it confers a certain amount of discretion on the Executive and 
such discretion lends itself, in practice, to abuse and to be exercised 
in a discriminatory manner. 74 The mere fact that there is a zone for 
the exercise of the discretion by an administrative officer will not 
make the Act unconstitutional where it has described the general 
standard.' 5 As already seen above, where the Legislature itself 
has laid down the general classification, and within the class indicated 
or described, the Executive is given power to select the persons to whom 
or the things to which the Act should be applied, then the Act is not 
open to objection. 76 Some instances of this classification have already 


71. 1953 Sau 46 (48, 49) (Pr 5) [AIR V 40 C 21], Kanti Cotton Mills v. State 
of Saurashtra. 

1952 Punj 3S9 (Pr 12) [AIR V 39] (DB), Firm Sahib Dayal v. Asst. Casta- 
dian , E. P. 


72. 1951 Mad 147 (Pr S3) [AIR V 38 C 10] : 52 Cri 
v. State of Madras. 


L Jour 515 (FB), V. G. How 


73. 1951 Bom 132 (Pr 4) [AIR V 38 C 28] : ILR (1952) Bom 335 (DB), Dhanraj 
Mills v. B. K. Kocher. (There can be no doubt that if a law is so passed as 
to make discrimination or deny its application equally to all subjects such a law 
can be challenged under Art. 226 as offending Art. 14.) 


7 4. 1951 Nag 58 (Prs 110, 191) [AIR V 38 C 20] : I L R (1951) Nag C4G : 52 Cri 
L Jour 1140 (FB), Sheoshanhar v. M. P. State Gout. ((1943) 321 U S 1 : 88 Law 
Ed 497, Snowden v. Hughes , Rel. on.) 

1953 Mad 351 (353) [AIR V 40 C 120], Dr. K. C. Namliar v. State of Madras. 

(Power reserved to State Government to exempt from operation of Rent Control 
Act is not violative of Art. 14.) 


75. 1951 All 718 (Pr 27) [AIR V 38 C 192] : ILR (1951) 2 All 745: 51 Cri L Jour 
1251 (DB), Deodat Eai v. State. (Legislature may leave it to the discretion of 
an authority to apply different laws to people in different circumstances pro¬ 
vided it lays down a rational standard to guide its < iscretion or such a standard 
can be presumed to exist. It cannot leave it to its arbitrary or naked power.) 

(1943) 321 U S 503 (51G) : 88 Law, Ed 892 (904), Bowles v. Willingham. 

76. 1953 S C 404(407) [AIR V 40 C 89]: 1953 Cri L Jour 1021 (SC), Kedar Hath 
v. State of West Bengal. 

1952 S C 123 (131) (Pr 34) [A I R V 39] : 1952 S C R 435 : 1952 Cri L Jcur 805 
(SC), Kathi Bailing v. State of Saurashtra. 

[But see 1952 Cal 644 (Pr 17) [A I R V 39] : 1952 Cri L Jour 1447 (FB), J. K. 
Gupta v. The State. (Overruled by 1953 S C 404 [AIR V 40 C 89] : 1953 Cri L 
Jour 1021 (SC), Kedar Nath v. State of West Bengal.) 

1952 Cal G39 (643, 044) [A I R V 39] : 1952 Cri L Jour 1441 (SB), Pam Kisscn 
v. State. (W. B. Black Marketing Act (1948), S. 12 (1)—Absolute discretion given 
to Executive to prosecute an offender for the same act either under Black Market¬ 
ing Act which prescribes heavier punishment or under Essential Supplies Act 
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been referred to above. As another instance, it may be mentioned 
that the fact that an administrative tribunal is empowered to exercise 
its discretion and dispose of cases in different ways according to the 
circumstances of each case does not make the Act, under which the 
tribunal is constituted, open to challenge under this article. 77 

But where the Legislature does not lay down or indicate any 
standard for the guidance of the Executive but confers absolute, naked 
and arbitrary power on the Executive, the validity of such an Act will 
be open to challenge under this article/ 8 A typical and oft-quoted 
example of such naked arbitrary power is that contained in Yiclc Wo 
v. Hopkins.'* In that case, what was questioned was the validity of a 


1946, which prescribes a lighter sentence is violative of Art. 14. Must be 
deemed as overruled by 1953 S C 404 [AIR V 40 C 39] : 1953 Cri L Jour 1621 
(SC). Kedar Nath v. State of West Bengal.)’] 

TJ. 1953 S C 10 (16) (Pr 22) [AIR V 40 C 4] : 1953 S C R 254 • 1953 Cri L Jour 
180 (SC), State of Punjab v. Ajaib Singh. (Fact that Tribunal dealing with 
cases under Abducted Persons (Recovery and Restoration) Act (65 of 1949), is 
empowered to exercise their discretion and dispose of cases in different ways is 
not discrimination.) 

78. (18S6) 30 Law Ed 220 (226) : 118 U S 356, Tick Wov. Hopkins. 

1952 S C 75 (Pr 51) [AIR V 39 C 18] : 1952 S C R 284 : 1952 Cri L Jour 510 (SC), 
State of Tl cs£ Bengal v. Anwar Ali. (Power given to State Government to 

order ‘ any case” to be tried by special Court under special procedure — Statute 
is unconstitutional.) 

1951 Nag 58 (Prs 116, 191) [A I R V 38 C 20] : I L R (1951) Nag 646 : 52 Cri L 
Jour 1140 (FB), Sheoshanlar v. M. P. State Govt. (Act conferring arbitrary 
power with the sole or dominant intention that it should be used for favouring 
or oppressing a particular class, community, race or other group.) 

1953 Raj 158 (Pr 7) [A I R V 40 C 56] : I L R (1952) 2 Rij 511 (DB), Bahadur 
Singh v. Jaswant Baj. (Under S. 48 of the Matsya Customs Ordinance the 
Superintendent, Customs, has been given an unrestricted power to send any case 
he likes to a court of law aDd retain any case of the same type to be dealt with 
departmentally at his discretion by his own self. It is clearly hit by the provi¬ 
sions of Art. 14.) 

1953 Trav-Co 146 (Pr 12) [AIR V 40 C 50] : ILR (1952) Trav-Co 960 (DB), P. J. 
Joseph v. Asst. Excise Commr. (Cochin Abkari Act (1 of 1077). S. 29 — Rules 
under, R. 7—The power given to the officer in R. 7 to fix the quantity is a 

( ‘‘naked and arbitrary” power and has a potency of being exercised with unjust 
discrimination as *there are no principles or standards prescribed guiding or 
regulating the exercise of the power.) 

1952 Mad 565 (570) (Prs 15, 16, 17) [A I R V 39] : I L R (1952) Mad 957 (DB), 
Balakrishnan v. State of Madras. (Absolute and unfettered discretion conferred 
on Textile Commissioner to permit the acquisition and installation of new looms 
—Held unreasonable and repugnant to Arts. 14 and 19.) 

1951 All 718 (Pr 27) [A I R V 38 C 192] : I L R (1951) 2 All 745 : 52 Cri L Jour 
1251 (DB), Deodat Bai v. State. 

[See also 1951 Mad 974(Pr 9)[AIR V 38 C 338](DB), Sree Meenalcshi Mills v. State 
of Madras. (The entrustment of industrial disputes to administrative tribunals, 
without enunciating even the general principle on which the disputes should be 
decided, is fraught with the risk of grave,injustice being done to either party. 

If the decision of the dispute were to depend entirely on the unfettered 
discretion of the tribunal there may be occasions when the very object of the 
legislation under which these tribunals function may not be achieved. It is for 
the Legislature to have regard to this aspect of the matter. But the Act cannot 
be held to be invalid because of this defect.)] 

79. (1886) 30 Law Ed 220 (225) : 118 U S 356. 
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certain order of tbe city and county of San Francisco, providing that 
it should be unlawful for any person to engage in the laundry business 
within the corporate limits “without having first obtained the consent 
of the Board of Supervisors, except the same be located in a building 
constructed either of brick or stone”. The impugned order did not 
prescribe rules and conditions for the regulation of the use of laundry 
property, to which all similarly situated might conform. It was held 
by the Supremo Court of America that the order conferred a naked 
arbitrary power upon the Board to give or withhold consent and made 
all engaged in the business the tenants at will as to their means of 
living, under the Board of Supervisors. 

Where the Act conferring power lays down expressly principles 
or rules for the guidance and control of the Executive in the exercise 
of the power conferred or there are statutory rules governing the 
matter, or otherwise there is sufficient indication of the policy and 
object of the legislation for the guidance of the Executive, the validity 
of the Act cannot be questioned under this article. 60 In several cases 
express rules for the guidance of the officers are not made by or under 
the enactment, hut the matter is left to the discretion of the officer or 
administrative body concerned to he exercised in ticcordance with the 
policy of the Act. In such cases also, the entrustment of discretion to 
administrative bod.v or officer with regard to a certain matter may not 
necessarily amount to infringement of this article or the principle 
underlying it. 81 -Thus, the discretion granted to an executive officer 
under rent control legislation to grant permission to a landlord to sue 
a tenant for ejectment has been upheld as validly conferred though it 
is not hedged in by statutory rules. 82 Similarly, the discretion to grant 
licences in different matters is not ordinarily made subject to rigid 
statutory rules. 83 4 

The true principle applicable in such cases is that it is not the 
entrustment of discretion to an executive officer or body that is 
objectionable but it is the conferment of “naked arbitrary power” on 
an administrative officer or body. In the former case, the “discretion” 
conferred must he such that it implies an obligation to exercise the 
power according to certain principles and in conformity with a certain 
policy of the Act, and not arbitrarily or capriciously. This distinction 

80. 1953 S C 404 (Pr 7) [AIR V 40 C 89]:1953 Cri L Jour 1621 (SC), Kcdar Nath 
v. State of West Bengal. 

1952 S C 123 (Pr 34) [A I R V 39] : 1952 SCR 435 : 1952 Cri L Jour 805 (SC), 
Kathi Bailing v. State of Saurashtra. 

81. 1953 All 25 (29) (Prs 24, 25) [AIR V 40 C 7], Jyoti Swamp v. Board of Bev., 
U. P . (Al solute and unfettered discretion given to Board cf Revenue to grant or 
refuse permission to assessee under S. 6 (1) Proviso, U. P. Agricultural Injome- 
tax Act (3 of 1949), to make a change ia the method of computation of income 
dees not infringe this article : AIR 1952 All 699 and AIR 1952 All 859, Ref.) 

82. 1952 All 699 (703) (Pr 10) [AIR V 39] (DB), Karam Chand Thapar £ Bros. 
v. Vi jay Anand. 

83. 1952 All 699(703) (Pr 10) [A I R V 39] (DB), Karam Chand Thapar Bros. 
v. Vi jay Anand. 
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has been brought out and explained by Mukherjca, J., in Eathi 
Railing v. State of Saurashtra? 4 where he observed as follows : 

“A statute will not necessarily be condemned as discrimina¬ 
tory, because it does not make the classification itself but, as an 
effective way of carrying out its policy, vests the authority to do it 
in certain officers or administrative bodies. Illustrations of one 
class of such cases are to be found in various regulations in the 
U. S. A., which are passed by States in exercise of Police Powers 
for the purpose of protecting public health or welfare or to regulate 
trades, business and occupations which may become unsafe or 
dangerous when unrestrained. Thus, there are regulations where 
discretion is lodged by law in public officers or boards to grant or 
withhold licence to keep taverns or sell spirituous liquors, Crowley 
v. Christensen , 85 or other commodities like milk. New York ex rel. 
Lieberman v. Van De Carr, 86 or cigarettes, Gundhng v. Chicago* 1 
Similarly, there are regulations relating to appointment of river 
pilots, Kotch v. River Port Pilot Covimrs ., ba and other trained 
men necessary for particularly difficult jobs and in such cases, 
ordinarily, conditions are laid down by the statute, on compliance 
with which a candidate is considered qualified. But even then the 
appointment board has got a discretion to exercise, and the fact of 
the candidate for a particular post is submitted to the judgment of 

the officer or the board as the case mav be. It is true that these 

• 

cases arc of a somewhat different nature than the on'e we are dealing* 
with; but it seems to me that the principle underlying all these cases 
i is the same. The whole problem is one of choosing the method hyjj 
j which the legislative policy is to be effectuated. As has been observed? 
* by Frankfurter, J., in Tinner v. Texas , 8U ‘laws are not abstract pro- 
positions—but are expressions of. policy arising out of specific diffi¬ 
culties addressed to the attainment of specific ends by the use of 
specific remedies’. In my opinion, if the legislative policy is clear and 
definite and as an effective method of carrying out that policy a dis¬ 
cretion is vested by the statute upon a body of administrators or 
officers to make selective application of the law to certain classes or 
groups of persons, the statute itself cannot be condemned as a piece of 
discriminatory legislation. After all ‘the law does all that is needed 

when it does all that it can, indicates a policy.and seeks to 

bring within the lines all similarly situated so far as its means 
allow’: Vide Buck v. Bell? 0 In such cases, the power given to the’ 
executive body would import a duty on it to classify the subject- * 


84 . 1952 S C 123 (131, 132) (Pr 34) [AIRY 39] : 1952 SCR 435 : 1952 Cri L 
Jour 805 (SO). 

85. (1S90) 137 U S 86 : 34 Law Ed 620. 

86. (1905) 199 U S 552 : 50 Law Ed. 305. 

87 . (1900) 177 U S 183 : 44 Law Ed 725. 

88. (1947) 330 U S 552 : 91 Law Ed 1093. 

89 . (1940) 310 U S 141 (147) : 84 Law Ed 1124. 

90 . (1927) 274 U S 200 (208) : 71 Law Ed 1000 
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matter of legislation in accordance with the objective indicated in 
the statute. I he discretion that is conferred on official agencies in 
such circumstances is not an unguided discretion; it has to be 
exercised in conformity with the policy, to effectuate which the 
discretion is given and it is in relation to that objective that the 
propriety of the classification would have to be tested. If the 
administrative body proceeds to classify persons or things on a basis 
which lias no rational relation to the objective of the Legislature, 
its action can certainly be annulled as offending against the equal 
protection clause. On the other hand, if the statute itself does not 
disclose a definite policy or objective and it confers authority on 
another to make selection at its pleasure, the statute would be held 
on the face of it to be discriminatory irrespective of the way in 
which it is applied. Ibis, it seems to me, is the true principle 
underlying the decision of the Supreme Court of America in Yick 
Wo v. Hopkins yl .” 

See also the observations of Patanjali Sastri, C. J., in Kedar 
Nath v. State of West Bengal." 2 The case of Yick Wo v. Hopkins 93 
has. already been referred to above. The following observations from 
that case in regard to the order impugned before the Court may also 
be usefully quoted here : 

There is nothing in the ordinances which points to such a 
regulation of the business of keeping and conducting laundries. 
They seem intended to confer, and actually do confer, not a discre¬ 
tion to be exercised upon a consideration of the circumstances of 
■ each case, but a naked and arbitrary power to give or withhold 
f consent, not only as to places, but as to persons. So that, if an 
applicant for such consent, being in every way a competent and 
qualified person, and having complied with every reasonable condi¬ 
tion demanded by any public interest, should, failing to obtain the 
requisite consent of the supervisors to the prosecution of his busi¬ 
ness, apply for redress by the judicial process of mandamus to 
require the supervisors to consider and act upon his case, it would 
be a sufficient answer for them to say that the law had conferred 
upon them authority to withhold their assent, without reason and 
without responsibility. The power given to them is not confided 
to their discretion in the legal sense of that term, but is granted 
to their mere will. It is purely arbitrary, and acknowledges neither 
guidance nor restraint. 

As to wooden buildings, constituting nearly all those in 
previous use, it divides the owners or occupiers into two classes, 
not having respect to their personal character and qualifications for 
the business, nor the situation and nature and adaptation of the 
buildings themselves but merely by an arbitrary line, on one side 
of which are those who are permitted to pursue their industry by 

91 . (1S8G) 118 U S 356 : 30 Law El 220. 

92. 1953 S C 404 (Pr 9) [AIR V 40 C 69] : 1953 Cri L Jour 1021 (SC). 

93 . (1880) 30 Law Ed 220 (225, 22G) : 118 U S 35G. 
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the mere will and consent of the supervisors, and on the other those 
from whom that consent is withheld, at their mere will and 
pleasure. And both classes are alike only in this, that they are 
tenants at will, under the supervisors, of their means of living. The 
ordinance, therefore, also differs from the not unusual case, where 
discretion is lodged by law in public officers or bodies to grant or 
withhold licenses to keep taverns, or places for the sale of spirituous 
liquors, and the like, when one of the conditions is that the 
applicant shall be a fit person for the exercise of the privilege, 
because in such cases the fact of fitness is submitted to the judgment 
of the officer, and calls for the exercise of a discretion of a judicial 
nature.” 

The above principles are well illustrated in the cases relating to 
the constitutionality of entrusting the Executive with power to order 1 
cases to be tried by special courts and special procedure. This question 
has been discussed in Note 25. 

The question whether in any given case the Act confers a naked 
arbitrary power and thus intrinsically contains the seeds of inequality 
or confers a discretionary authority on the Executive to carry out the 
policy of the Act must depend on the interpretation of each Act. In 
this connection the following observations of Patanjali Sastri, C. J., in 
Kedar Nath v. State of West Bengal 94 may be quoted : 

“Whether an enactment providing for special procedure for the 
trial of certain offences is or is not discriminatory and violative of 
Art. 14 must be determined in each case as it arises, for, no general 
rule applicable to all cases can be safely laid down. A practical 
assessment of the operation of the law in the particular circumstances 
is necessary.” 

Although these observations were made with reference to a 
particular aspect of the question, namely, the entrustment of the power 
to the Executive to direct the application of a special procedure for the 
trial of certain offences, yet the observations may be taken to contain 
a general rule to be remembered in connection with the question how 
far the conferment of discretionary power on the Executive by an Act 
amounts to an infringement of this article. 

The provision in the Income-tax Act (1922), S. 5, sub-s. (8), that 
all officers under the Act are bound to follow the directions of the 
Central Board- of Revenue does not offend this article. 00 

Similarly, the fact that in S. 23 of the Income-tax Act, the 
Income-tax Officer is not bound to disclose the materials on which he 
finally makes the assessment does not constitute an infringement of 
this article. 96 

94. 1953 S C 404 (408) [AIR V 40 C 89] : 1953 Cri L Jour 1621 (SC). 

95. 1953 Mad 716 (717) (Pr 3) [AIR V 40 C 275] (DB), In re K. A. Meera Sahib 
Tharaganar & Bros. (Contention that independence of officers is affected — To 
such a contention Art. 14 does not apply.) 

96. 1953 Mad 716 (717) (Pr 3) [AIR V 40 C 275] (DB), In re K. A. Meera Sahib 
Tharaganar & Bros. 
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2. Mode of construing article. — The meaning of equality 
contemplated by this article has been explained in Note 1 and it lias 
been seen there that the article does not fetter the discretion of the 
State to pass appropriate laws to meet different situations and solve 
different problems that arise in the affairs of a State dedicated to the 
ideal of promoting the common weal of the nation entrusted to its 
charge. Hence, although the article lays down an important Funda¬ 
mental Right which should be closely and vigilantly guarded, in 
considering the article the Court should not adopt a doctrinaire approach j 
which might choke all beneficial legislation. 1 In applying the doctrine/ 
of equality, therefore, no narrow, dogmatic constitutional niceties 
should hamper the true exposition of the Constitution as a living! 
practical instrument of government of men and affairs. 2 

But at the same time it should be remembered that the article 
provides one of the most important and valuable guarantees in the 
Constitution which should not be allowed to be whittled down. 3 

3. Mode of construing an Act to test its constitutionality. 
-—For a full discussion of this topic, see notes on Preamble, Part III. 
(General) and Art. 13. As seen in Note l, the test of the validity of 
an Act impugned as infringing this article is whether the classification is 
reasonable having regard to the object of the legislation. The object 
of the legislation may be gathered from the Preamble to the Act and 
from the provisions of the Act generally. The proceedings of the 
Legislature can also be looked at for this purpose. 1 See also Note 6. 

4. American decisions—Value of. — As seen in Note 1 , the 
express enactment in the form of a constitutional provision relating to 


Article 14 — Note 2 

1. 1952 S C 235 (Pr 10) [AIR V 39] : 1952 SCR 710 : 1952 Cri L Jour 1167 
(SC), Lachmandas v. State of Bombay. (In applying the dangerously wide and 
vague language of the equality clause to the concrete facts of life, a dootrinaire 
approach should be avoided.) 

1951 S C 41 (Pr 18) [AIR V 38 C 9] : 1950 SCR 869 : ILR (1951) Hyd 461 (SC) 
C ha ranjit Lai v. Union of India. 

1951 Ilyd 1 (Prs 13, 18, 19) [AIR V 38 C 1] (FB), Mahbub Begum v. Hyderabad 

State. (Equal protection clause not intended to hamper State in discretionary 
exercise of appropriate sovereign powers.) 

1951 Cal 539 (Pr 28) [AIR V 38 C 158], S. B. Trading Co. v. Sliyamlal . 

2. 1951 Cal 539 (Pr 28a) [A I R V 38 C 158]. .S'. B. Trading Co v. 
Sliyamlal. 

I 3. 1951 S C 41 (44) (Pr 8) [AIR V 38 C 9] : 1950 S C R 869 : ILR (1951) Hyd 
1 461 (SC), Char an jit Lai v. Union of India. 

Article 14 — Note 3 

1. 1951 S C 41 (Pr 12) [AIR V 38 C 9] : 1950 S C R 869 : I L R (1951) Hyd 461 
(SC), Charanjit Lai v. Union of India. (Legislative proceedings are relevant 
for the proper understanding of the circumstances under which an Act was 
passed and the reasons which necessitated it.) 

1953 Bom 174 (175) (Pr 6) [AIR V 40 C 53] : I L R (1953) Bom 230. A. S. Ruben 
v. Narayan. (The statement of the Minister in charge of the Bill as to the 
necessity of the Bill in the Legislature may be taken into consideration, as for 
example, a Bill for adding an explanation in Rent Restriction Act for the purpose 
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the Fundamental Right of equality owes its inspiration, at least partly, 
to the corresponding provision contained in the Fourteenth Amendment 
to the Constitution of the United States of America, Although there 
aie fundamental dilterences between the approach of the American 
Constitution and that of the Indian Constitution in some resjDects to 
this question of I nndamontal Rights, owing to the recognition by the 
American Constitution of a double citizenship, namely, the Federal 
and State citizenship, and although, therefore, American decisions are 
often influenced by the special considerations arising out of the peculiar 
provisions of the Constitution hearing upon the State and the Federal 
jurisdictions, still in so far as the conception of equality before the law 
is concerned, American decisions do afford a valuable guidance as to 
the place of individual liberty in the context of the responsibility cf the 
State for a sound administration promoting the welfare of all citizens. 1 

5. Retrospective effect of the article_ Under Art. 13 (1) 

all laws in force in the territory of India immediately before the 
commencement of the Constitution, which are inconsistent with the 
provisions of Part III of the Constitution, shall, to the extent of such 
inconsistency, be void. Article 14 being one of the provisions of • 
Part III, Art. 13 (l) applies to Art. 14 also, and hence even the laws 
which were passed prior to the Constitution, and which continue to 
be applicable by force of Art. 372, will be void if they are inconsistent 
with the doctrine of equality enunciated in this article. The illustrative 
examples which are noted under several headings in the commentary 
on this article will afford plenty of instances to show this. 1 But, as 
seen in the notes on Art. 13, the meaning of cl. (1) of that article is 
that the laws which are inconsistent with the provisions of Part III 
do not become void ab initio but only become void from the date of 
the coming into force of the Constitution. Ilenqe, whatever action was 
already taken or whatever liability was incurred, before the coming 
into force of the Constitution, is not nullified after the Constitution, 
although the law under which such action was taken or liability 
incurred prior to the Constitution becomes void from the date of the 
coming into force of the Constitution. 2 But where proceedings were 
commenced before the inauguration of the Constitution under a special 


of preventing landlords purchasing houses after certain date from ejecting their 
tenants even if they require the houses for their own occupation.) 

Article 14 — Note 4 

1. See 1951 Mad 120 (Pr 13) [AIR V 39 C 14) : I L R (1951) Mad 149 (FB), 
Champalam Dorairajan v. State of Madras. (American decisions are not 
directly applicable in construing Arts. 15 (1) and 29 (2) though they may have 
some bearing in construing Art. 14.) 

Article 14 — Note 5 

1. See 1951 Mad 191 (Prs 10, 12) [A I R V 38 C 19] : 52 Cri L Jour 744 (DB), 
C. P. Snrathy v. State of Madras. 

2. 1953 S C 355 (Pr 12) [AIR V 40 C 79] : 1953 Cri L Jour 1439 (SC), Abdul 
Khader v. State of Mysore. (Mysore Special Criminal Courts Act (24 of 1942), 
S. 7—Conviction before coming into force of Constitution — Right of appeal, 
which had been expressly taken away by the special Act, is not revived on the 
coming into force of the Constitution.) 
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Act then in force and are pending at the time of such inauguration, if 
such Act is declared to have become void on the ground of infringomom of 
this article on the coming into force of the Constitution, the subsequent 
stages in the proceedings must be conducted in such a manner as to 
conform to the principle of equality which applies to procedural law as 
well as substantive law. 3 (Sec also Note 25 and notes on Art, 13.) 

6. Presumption as to constitutionality_It lias been already 

seen in the notes on Art. 13 that Courts arc required to make every 
possible presumption in favour of the constitutionality of an Actor 
other law. The same principle is applicable to the determination of a 
question as to whether an Act is void as oft ending the principle of 
equal protection of laws enacted in this article. Hence, it is for the 
fparty who challenges the constitutionality of any enactment under 
fchis article to show how the enactment is unconstitutional, and how 
the State has violated the true principles of classified legislation and 
exceeded the limits of reasonable discrimination allowed to the State 
in passing the enactment. 1 


1952 s C 235 (Pr 5) [A I R V 39] : 1952 SCR 710 : 1952 Cri L Jour 1167 (SC), 
Lachmandas v. State of Bombay. 

1952 Raj 79 (Pr 10) [AIR V 39] : 1 L It (1951) 1 Raj 692 (DB), Firm Udairaj v. 

Commr. Civil Supplies. (Order freezing stock of applicant passed in March 1949 

under Marwar Foolgrains Release Order (1940)_But order to sell freezed stock 

at certain rate per inaund to certain person passed on 3-1-1951—Order for sale 

of the grain must be deemed to be an order under Cl. 25 of the Raja-'h tn 

Food grains Control Order, 1949-Arts. 14 an 1 19 (1) (f) of the Constitution held 

had no application, for the freezing took place before the Constitution cam-* 
into force.) 

3. 1952 S C 235 (244) (Pr 26) [AIR V 39]- 1952 SCR 710: 1952 Cri L Jour 1167 
(SC), Lachmandas v. State of Bombay. (Held by majority (Pataujali Sastri, C. J., 
dissenting) — Fact that a case had already been referred to the Spe ;ial Judge to 
be tried according to special procedure which was prejudicial to accused, before 
Constitution, did not constitute a valid ground of classification for coni inning 
same procedure after the Constitution.) 

Article 14 — Note 6 

1. 1951 S C 41 (Pr 10) [A I R V 38 C 9] : 1950 SCR 8G9 : 1 L L (1951) Hyd 
461 (SC), Char an jit Lai v. Union of India. ((1919) 249 U S 152 : 63 Law Ed 
527, Middleton v. Texas Power <C L. Co., Rel. on.) 

1951 Pat 91 (Prs 42, 53, 98) [AIR V 38 C 15] : ILR 30 Pat 454 (SB), Kameshwar 
Singh v. State of Bihar. 

1953 Arad 447 (419) (Pr 3) [A I It V 40 C 170], llaugaswami v. Industrial 
Tribunal. 

1953 Mad 105 (114) [AIR V 40 C 35]: 1953 Cri L Jour 277, 1’. M. Sped 
Mohamed <0 Co. v. State of Madras. (The burden is on the one attacking the 
legislative arrangement to negative every conceivable basis which inight°sup 

port it. (1940) 309 U S 83 : 84 Law Ed 590 (593), Maddan v. KentucJ.y, Quoted 
and foil.) 

1952 Mad 11 (Pr 24) [AIR V 39 C 2]: ILR (1952) Mad GO 1 (DB), Krishnamurthy 
v. Venlcateswaran. (Burden of showing that the 'classification rests upon 
arbitrary and not reasonable basis is upon the person who impeaches the provi¬ 
sion in the statute.) 

1951 Pat 570 (Pr 24) [AIR V 38 C 1C1]: ILK 30 Pat 735 (DB), Capeslurar Prasad 
v. State of Bihar. (Do.) 
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It is for the party impugning a law as offending against the article 
to place sufficient materials before the Court to show that the dis¬ 
crimination is not justifiable on any rational basis. It will not be 
presumed by the Court that there is no such difference in the material 
facts concerning different things or persons or groups so as to justify 
a differentiation. 2 As observed by Prof. Willis in his Constitutional 
Law,” “if any state of facts can reasonably be conceived to sustain a 
f classification, the existence of that state of facts must be assumed. 
One who assails a classification must carry the burden of showing 
< that it does not rest upon any reasonable basis”. 


There is a strong presumption that the Legislature understands 
and correctly appreciates the needs of its own people, that its laws 
We directed to problems made manifest by experience and that its 
/discriminations are based on adequate grounds. 4 Thus, in Charanjit 
Lai's case , 6 where the impugned Act provided for taking over the 


(1945) 324 U S 1S2 (191) : S9 Law Ed 857 (864), Charleston Fed. Sav. tt L. 
-4sso. v. Alder son. (The harden is on a tax-payer claiming that, by reason of 
inequalities in assessment, he is deprived of the equal protection of the laws, to 
establish that differences in modes of assessment have produced inequalities in 
tax burden and that the inequality is intentional and not one resulting from 
mere mistake or error in judgment of the tax officials.) 

(1918) 249 U S 152 (157) : 63 Law Ed 5*27, Middleton v. Texas Power & L. Co. 
(1911) 220 U S 61 (78) : 55 Law Ed 369 (377), Lindslcy v. Natural Carbonic 
Ga s Co. 

[See 1951 All 718 (Prs 22, 27) [A I R V 33 C 192] :ILR (1951) 2 All 745 : 52 
Cri L Jour 1251 (DB), Deodat Rai v. State. (But a statute enacted before the 
Constitution cannot be presumed to be constitutional under it.) 

(1926) 271 U S 500 (51S) : 70 Law Ed 1059 (1066), Yu Cong Eng v. Trinidad. 
(Court in considering va’idity of statute must give it such reasonable construe, 
tion as can be reached to bring it within the fundamental law.)] 

2. 1953 Mad 105 (113; (Pr 24) [A I R V 40 C 35] : 1953 Cri L Jour 277, V. M. 
Syed Mohamed & Co. v. State of Madras.- 

3. Constitutional Law of the United States by H. E. Willis (1936), p. 579. 

4. (1919) 249 U S 152 (157,158) : 63 Law Ed 527 (531), Middleton v. Texas Poioer 
<0 L. Co. (The equal protection clause does not require that State laws shall 
cover the entire field of proper legislation in a single enactment. The burden 
being upon him who attacks a law fer unconstitutionality, the Courts need not 
be ingenious in searching for grounds of distinction to sustain a classification 
that may be subjected to criticism.) 

1953 S C 215 (220) (Pr 19) [A I R V 40 C 52] : ILR 32 Pat 375 (SC), Ram Prasad 
v. State of Bihar. 

1951 All 746 (Prs 82, 84) [AIR V 3S C 194] : I L R (1952) 2 All 838 (FB), Asiatic 
Engineering Co. v. Achhru Ram. (While the Courts have the ultimate respon¬ 
sibility of deciding whether the classification can be reasonable or not or whether 
the category of the classification can be reasonable or not the Courts are bound 
to attach the greatest weight possible to the opinion of the Legislature : (1810) 6 
Cranch 87, Fletcher v. Peclc ( Yazoo Land Fraud Case) and (1903) 47 Law Ed 
323 : 187 U S.606, Otis & Gassman v. Parker , Rel. on. The High Court cannot 
be, in the very nature of things, a better judge than the Legislature itself in a 
matter of this kind.) 

1953 Raj 53 (55, 56) (Prs 5, 7) [AIR V 40 C 18] : ILR (1951) 1 Raj 770, Ghamandi 
v. Parshadi. 

5. 1951 S C 41 (Pr 12) [AIR V 38 C 9] : 1950 S C R 869 ; I L R (1951) Hyd 461 
(SC), Charanjit Lai v. Union of India. (Majority view — Patanjali Sastri and 
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management of a textile mill on the ground of mismanagement aft ectin^ 
the production of an essential national commodity and causing a serious 
problem of unemployment, it was held by the Supreme Court that the 
burden was on the party impugning the Act to show that the Legis¬ 
lature had unjustly singled out a particular concern for its attention 
while there were other concerns about whom the same kind of com¬ 
plaints of mismanagement, etc., could be made. 

But if on the face of an enactment there is no classification at 
all or none on the basis of any apparent difference peculiar to an 
individual or class and yet the law hits him or it only, the presump¬ 
tion in favour of the validity of legislation does not apply and there¬ 
fore in such cases it is not for the person who attacks the validity of 

the law to prove that there are others who share his characteristics 
but are not hit by the law. 6 

It was on this principle that Patanjali Sastri and Das, JJ.. who 
strongly dissented from the majority view in Charanjit Lai's case 7 
based their decision. The same principle was applied by the Supreme 
Court in Ramprasad Narayan v. State of Bihar? In that case the 
Legislature had passed an Act declaring as nullity a transaction of 
lease in favour of two individuals in respect of certain property 
belonging to Bettiah Estate in Bihar, without giving the persons 
concerned the opportunity of having their rights adjudicated upon by 
a Court of law in the normal course. The Supreme Court held that 
the Act was void as infringing this article. Mukherjea, J., quoted with 
approval the following observations of Brewer, J., in Gulf C. it S. 
F. R. Co. v. Ellis'* : 


“To carry the presumption (of constitutionality) to the extent 
»of always holding that there must be some undisclosed and unknown 
I reason for subjecting certain individuals or corporations to hostile 
jand discriminatory legislation is to make the protection clauses of 
f the 14th Amendment a mere rope of sand.” 

There is a difference between this article on the one hand and 
Arts. 15 and 16 on the other. If an unfavourable bias is disclosed 
and is based on any of the grounds mentioned in Arts. 15 and 16, it 
may well be that the statute will, without more, incur condemnation 
as violating a specific constitutional pro hibition unless it is saved by 

Das, JJ., strongly dissented from this view and held that it threw an impossible 
onus on the party impugning the Act.) 

6. 1951 S C 41 (Pr 83) [AIR V 38 C 9] : 1950 S C R 8G9 : I L R (1951) Hvd 4G1 
(SC), Charanjit Lai v. Union of India. 

1953 Bom 174 (175) (Pr 4) [AIR V 40 C 58] : I L R (1953) Bom 230 (DB) A. S. 

Rub Jl l , V *. Nara y an - (When yrima facie it appears that the classification’ is not 
justified it is for the State to satisfy the Court that there was some reasonable 
consideration which led the Legislature in exempting a particular class from the 
operation of a particular Act.) 

7 - 1961 SC 41 LA I R V 38 C 9] : 1950 S C R 8G9 : I L R (1951) Hyd 4G1 (SC) 
Charanjit Lai v. Lnion of India. (Sastri J. (Para 30); Das J. (Para 83.) ) 

8. 1953SC215 (220) (Prl9| [AIR V 40 C 52] : ILR 32 Pat 375 (SC). (Bihar Sathi 
Lands (Restoration) Act (34 of 1950) is void—AIR 1952 Pat 194 Reversed ) 

9. (1897) 165 U S 150 (154) : 41 Law Ed 666. 
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one or other of the provisos to those articles. But equal protection 
claims under this article are examined with the presumption that the 
State action is reasonable and justified. 10 

7. Political rights—Where discrimination is sufficiently shown, 
the right to relief under the equal protection clause is not diminished 
by the fact that the discrimination relates to political rights. But the 
necessity of showing purposeful discrimination is no less in a case 
involving political rights than in any'other. 1 

8. Legislation affecting single person—It is well established 
that if the Legislature has not been acting in an arbitrary fashion, 
even legislation passed with reference to a single individual or orga¬ 
nisation might be sustained where such individual or organisation falls 
on account of peculiar circumstances associated with him or it, into a 
class by himself or itself. That only one person is affected is by itself 
no proof of arbitrary classification or discrimination on the part of the 
Legislature. 1 

As Professor Willis says in his Constitutional Law, 2 a law 
applying only to one person or one class of persons or one body or 
institution is constitutional if there is sufficient basis or reason for it. 2a 

A prominent instance of an Act (falling under this category), the 
validity of which has been upheld by the Supreme Court, is furnished 


10. 1952 8 C 123 (125, 126) (Pr 7) [AIR V 39] : 1952 S C R 435 : 1952 Cri L Jour 
S05 (SC), Kathi ]Inning v. State of Saurashtra. 


Article 14 — Note 7 

1. (1943) 321 U S 1 (11) : 88 Law Ed 497 (504), Snowden v. Hughes. 

ISee also 1953 S C 3S4 (385) (Pr 4) [A I R V 40 C 86] (SC), Nain Sukh Das v. 
IT. P. State. (The constitutional mandate in Art. 15 (1) to the State not to 
discriminate against any citizen on the ground, inter alia . of religion clearly 
extends to political as well as to other rights and any election held after the 
Constitution in pursuance of a law providing for election on basis of communal 
electorates must be held void.)] 

Article 14 — Note 8 

1. 1951 8 C 41 (Pr 8) [A I R V 38 C 9] : 1950 8 C R 869 : I L R 1951] Hyd 461 
(S C), Charanjit Lai v. Union of India. (Sholapur Spinning and Weaving 
Company (Emergency Provisions) Act, empowering Government of India to take 
over control and management of company by appointing their own directors held 
valid.) 

1952 Pat 194 (Pr 19) [AIR V 39 C 55 (15)] (DB), Ham Prasad v. State of Bihar. 
(Classification which takes account of different degrees in which an evil is present 
is not bad. The decision in this case has been reversed by the Supreme Court in 
AIR 1953 S C 215.) 

1951 All 718 (Pr 22) [A I It V 38 C 192] : I L R (1951) 2 All 745 : 52 Cri L Jour 
1251 (DB), Deodat Pai v. State. 

2. Constitutional Law of the United States by H. G. Willis, 1936, p. 580. 

2a. 1952 Cal 907 (912) (Pr 41) [A I R V 39], Haran Chandra v. State of West 
Bengal. (The 24 Parganas District Board (Dissolution) Ordinance (West Bengal 
Ordinance 3 of 1948), S. 1 and Act following it are not pieces of discriminatory 
legislation anl do not contravene Art. 14 — There were special circumstances 
peculiar to this District Board which necessitated such an Act in its case.) 
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by Charanjit Lai v. Union of India? In that case an Act was passed 
for taking over the management of an important textile mill on the 
ground of mismanagement affecting the production of an essential 
national commodity and causing unemployment among a considerable 
portion of the population. It was held by a majority of the Supreme 
Court that under the circumstances the company stood in a class by 
itself and the Act was not invalid under this article although it 
affected only the particular company. A parallel case is that of the 
Jupiter General Insurance Co. Bajagopalan 4 in which an Insur¬ 
ance Company was taken over by the Government on the ground of 
mismanagement under S. 52A of the Insurance Act and the action of 
the Government was upheld by the Punjab High Court. 

In Charanjit LaVs case? however, Patanjali Sastri and Das, JJ., 
strongly dissented from the view of the majority and held that the 
Act in question was void as infringing this article. According to 
them, the Act made no classification at all and therefore there was no 
question of the Act being based on a reasonable classification by the 
Legislature made with reference to the object of the legislation. This 
point of view may be best expressed in the words of Patanjali 
Sastri, J., in the above case as follows : 


It is obvious that the legislation is directed solely against a 
particular Company and shareholders and not against any class or 
category of companies and no question, therefore, of reasonable 
legislative classification arises. If a law is made applicable to a class 
of persons or things and the classification is based upon differentia 
having a rational relation to the object sought to be attained, it 
can be no objection to its constitutional validity that its application 
is found to affect only one person or thing. For instance, a law 


may be passed imposing certain restrictions and burdens on joint 
stock companies with a share capital of, say, Rs. 10 crores and 
upwards, and it may be found that there is only one such company 
for the time being to which the law could be applied. If other such 
companies are brought into existence in future, the law would apply 
to them also, and no discrimination would thus be involved. But 
the impugned Act, which selects this particular Company and 
imposes upon it and its shareholders burdens and disabilities on the 
ground of mismanagement and neglect of duty on the part of those 
charged with the conduct of its undertaking, is plainly discrimina¬ 
tory in character and is, in my judgment, within the constitutional 
inhibition of Art. 14. Legislation based upon mismanagement or 
other misconduct as the differentia and made applicable to a specified 


3. 1951 S C 41 (46) [AIR V 38 C 9] : 1950 S C R 869 : ILR (1951) Hyd 461 (SC). 
(See I'azil Ali, J. s judgment at pp. 46, 47 of AIR 1951 S C for the circumstances 
which according to the majority placed the Sholapur Mills Company in a class 
by itself.) 


4. 1952 Punj 9 (Pr 45) [AIR V 39 C 2] : ILR (1952) Ptfnj 11. 

5. 1951 S C 41 (49) (Pr 29) [AIR V 38 C 9] : 1950 S C R 869 : I L R (1951) Hyd 
461 (SC), Charanjit Lai v. Union of India, 


l.lnd.Con. 16. 
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individual or corporate body is not far removed from the notorious 
parliamentary procedure formerly employed in Britain of punishing 
individual delinquents by passing Bills of Attainder, and should not, 
I think, receive judicial encouragement.” 

As seen above, even the majority view in Gharanjit Lai's case s a is 
based upon the fact that, in their view, the particular Company that 
was affected was, in the circumstances attendant on the legislation, 
in a class by itself. Where, however, there are no circumstances which 
would enable the Court to hold that a particular person or institution 
stood in a class by itself, legislation singling out a particular person 
or institution for discriminatory treatment will be void as offending 
this article. In this category will fall Acts providing for succession to 
the estate of a single person in a special way merely on the ground of 
such person having been a big nobleman or on similar grounds. 6 The 
claimants to the estate are deprived by such legislation of their ordi¬ 
nary rights under the law and are not allowed to have such rights 
determined by the ordinary Courts and according to the ordinary law. 
In this connection it has been pointed out by the Supreme Court that 
the analogy of private Acts of Parliament is not helpful as the British 
Parliament enjoys legislative omnipotence. 7 There were a few statutes 
passed by Provincial Legislatures in British days which regulated the 
succession to the estates of certain princely families. But these Acts 
were valid as there was no equality clause as a Fundamental Right in 
those days. 8 

So also, an Act of the Legislature declaring as a nullity the 
transaction of a lease granted in favour of certain individuals by the 
owners of certain estate or by persons who were competent to grant 
leases on behalf of their owners, without allowing an opportunity to 
the grantees to have their rights in regard to the lease adjudicated 

5a. 1951 S C 41 (Pr 65) [AIR V 38 C 9] : 1950 S C R 869 : ILR (1951) Hyd 461 
(S (3), Charanjit Lai v. Union of India. 

6. 1953 S C 91 (94) (Prs 13, 14) [AIR V 40 C 25] : 1953 S C R 404 : I L R (1953) 
Hyd 98 (SC), Ameerunnissa \. Mahboob Begum. (The Hyderabad Wali-ud-dowala 
Succession Act, 1950, is void under this article.) 

1953 Hyd 105 (109) (Pr 7) [A I R V 40 C 40] : I L R (1953) Hyd 1 (FB), Tahira 
Begum v. Hyderabad State. (The proviso to Section 21 (2) of the Jagir (Abolition) 
Regulation, 1358-F, does not provide for the acquisition of any estate or any right 
therein or the extinguishment or modification of acquisition of any estate or 
right therein. The proviso safeguards only the existing law and the existing 
law of sanctioning succession proceeding is violative of the Constitution Act, as 
it saves the royal prerogative of sanctioning succession and denies the statutory 
right of appeal. The proviso is, therefore, discriminating and ultra vires the 
Constitution : Pronouncement of the majority in Kamal Yar Jzmg’s case , AIR 
1952 Hyd 163, held was obiter dicta and dissented from.) 

1953 Hyd 100 (101) [AIR V 40 C 39] : I L R (1952) Hyd 953 (FB), Abdul Fateli 
v. Government of Hyderabad. 

7. 1953 S C 91 (94) [AIR V 40 C 25] : 1953 S C R 404 : I L R (1953) Hyd 98 
(SC), Ameerunnissa v. Mahboob Begum. 

8. 1953 S C 91 (94) [AIR V 40 C 25] : 1953 S C R 404 : I L R (1953) Hyd 98 
(SC), Ameerunnissa v. Mahboob Begum. 
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upon by an ordinary Court under the ordinary law in the ordinary 
course of events, is void under this article. 1 ’ The reason is that to 
differentiate one individual from the rest of the community and pass 
a special Act to deal with his rights and liabilities, instead of allowin'' 
them to be governed by the general law of the land, is discriminatory 
and a violation of this article. 10 In this connection, the observations 

^ L Tl - i _ * 1 • Pi ■ * _ 


of Patanjali Sastri, C. J., in Bam Prasad v. State of Bihar 
worth quoting : 


ii 


are 


‘The appellants assert title to certain lands in Bettiah Estate 
under a settlement which they claim to have lawfully obtained 
from the Court of Wards, while it is now alleged on behalf of the 
Estate that the settlement was not for the benefit of the Estate and 
was contrary to law, as the Court of Wards did not then apply its 
mind to that question. This is purely a dispute between private 
parties and a matter for determination by duly constituted Courts 
to which is entrusted, in every free and civilised society, the 
important function of adjudicating on disputed legal rights, after 
observing the well-established procedural safeguards which include 
the right to be heard, the right to produce witnesses and so forth. 
This is the protection which the law guarantees equally to all per¬ 
sons, and our Constitution prohibits by Art. 14 every State from 
denying such protection to any one. The appellants before us have 
een denied this protection. A political organisation of the party in 
power decides, after making such enquiry as it thought fit, that the 
sett ement in question was contrary to the provisions of law and 
public policy, and the State Legislature, basing itself on such deci¬ 
sion, purports to declare the settlement null and void and directs 
the eviction of the appellants and the restoration of the lands to 
the Estate. The reasons given for this extraordinary procedure are 
indeed remarkable for their disturbing implications. It is said that 
there was agitation amongst the tenantry of the locality and oppo¬ 
sition on the part of persons living in the locality against the 
appellants’ possession of the lands which led to breach of the peace 
and institution of criminal cases. Whenever, then, a section of the 
people in a locality, in assertion of an adverse claim, disturb a 
person in the quiet enjoyment of his 'property, the Bihar Govern¬ 
ment would seem to think that it is not necessary for the police to 
step in to protect him in his enjoyment until he is evicted in due 
course of law, but the Legislature could intervene by making a 
law’ to oust the person from his possession. Legislation such as 
ice have now before us is calculated to drain the vitality from the 
Buie of Law which our Constitution so unmistakably proclaims , 

9. 1953 S C 215 (220) (Pr 19) [A I B V 40 C 52] : I L R 32 Pat 375 (SC) Ram 
Prasad v. State of Bihar . (AIR 1952 Pat 194, Reversed.) 

“ c sZ nS. 1 ' 1 ™ m *» 

11. 1953 S 0 215 (317) (Pr 7) [AIB V 10 C 52] : 1 L B 82 Pat 876 (SC). 
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and it is to be hoped that the democratic process in this country 
icill not function along these lines." (Italics ours.) 

See also Note 27. 

9. Personal and official privileges. —We have seen in Note 1 
that this article requires that no one should be entitled to any special 
privileges and should be subject to the same laws as everybody else in 
the State, unless he is entitled to any immunities and exemptions or 
privileges specially conferred on him by reason of special considera¬ 
tions based on some rational ground relevant to the matter in question. 
There are provisions in the Constitution itself which provide for 
certain special privileges. Under Art. 361 the President and the 
Governors and Rajpramukhs are entitled to certain important privi¬ 
leges, including that of exemption from any legal proceedings in 
regard to their official acts. So also, under Art. 362 the personal 
rights, privileges and dignities of the Rulers of Indian States which 
entered into the Union at the formation of the Republic are preserved, 
if the same have been guaranteed in their covenants of accession. So 
also, under Art. 363 disputes arising out of certain treaties, agree¬ 
ments, etc., are removed from the jurisdiction of Courts. Under 
Art. 291 also, there is provision for certain privileges in favour of 
Rulers of Indian States who joined the Indian Union, including 

exemption from income-tax for their privy purse. 

% 

It has been seen in the notes on Art. 13 that the word “law” as 
used in that article does not include the Constitution and hence special 
immunities, exemptions and privileges conferred by the Constitution 
itself may not be challenged in a Court of law on the ground of their 
being inconsistent with equal protection of laws clause. 

But such special privileges conferred upon individuals or groups 
of individuals by any other law, as for instance, by the Civil Procedure 
Code, may be challenged on the score of their being inconsistent with 
the theory of equality before the law. But even here if the particular 
provision which is challenged is justifiable on the ground of reasonable 
classification with reference to the subject-matter which the State is 
always entitled to make, the privilege or exemption or immunity 
would be upheld. Thus, the exemption from personal appearance in 
Court which had been granted to the Rana of Kothi before the coming 
into force of the Constitution was, under the circumstances of the 
case, recognised as valid even after the Constitution. 1 So also, it has 

Article 14 — Note 9 

1. 1952 Punj 97 (Prs 2, 5, 6, 7) [AIR V 39 C 27] : I L R (1951) Punj 470 (DB), 
Bashishst Chanel Bai v. Radhika Devi . (The Rana of Kothi, who by a notifica¬ 
tion of the Punjab Government made on 1-1.1909 under S. 133, Civil P. C., was 
exempted from personal appearance in Court* is still so exempted even after the 
coming into force of the Constitution, as S. 133 has not been repealed and the 
privilege has not been abrogated. The matter is not one of discretion having 
regard to the facts of a particular case before the Court. From a memorandum 
titled “Memorandum on the personal Privileges of the Rulers of the merged and 
integrated States,” issued by the Government of India apparently in August 
1949, it is clear that the exemption from appearance in Court granted under 
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been held that exemption from being sued in Courts given to Rulers 
under covenants of accession must be respected. 2 Under S. 132 of the 
Civil Procedure Code, women, who according to the customs and 
manners of the country ought not to be compelled to appear in 
public, shall be exempt from personal appearance in Court. In cases 
arising before the Constitution it was held that the exemption from 
personal appearance granted by the section was a right which no 
Court had power to refuse. The validity of the section does not seem 
to have been questioned before the Courts in any case till now after 
coming into force of the Constitution. Perhaps the provision will be 
saved under Art. 15 (3). See also Notes 8 and 20. 

10. The State.”—It must be noted that the injunction against 
denying the equality before the law or equal protection of the laws is 
directed to “the State”. The expression “the State” has been defined 
for purposes of this Part in Art. 12 and has to be taken in the sense 
there defined. The notes on Art. 12 may be referred to for the full 
discussion of the meaning of the words “the State”. But it is worth 
noting here that “the State”, as defined in Art. 12 and therefore as 
meant in this article, does not refer to the States in Parts A, B and C 
of the First Schedule which under Art. 1 constitute the members of 
the Indian Union. Exactly opposite is the meaning of the words “the 
State” in the Fourteenth Amendment of the Constitution of the 
United States of America. The injunction against not denying the 
equal protection of the laws to any person contained in the Fourteenth 
Amendment is directed to “any State” meaning, in the context, one 
of the States of the Federation. This fundamental difference in the 
meaning of the word State” in the two provisions must be borne in 
mind for the proper appreciation of American decisions and their 
bearing upon the effect of this article. 


It must also be remembered that the term “the State” in this 
article is the subject of a specific definition contained in Art. 12 and 
whatever may be the limits that follow from that definition will have 

S. m Oml P C was regarded as a substantial privilege coming under the 
guarantee of Article 4 of the Instrument of Accession. Though the immunity 
from appearance in Court granted to any person or class of persons appears to 
offend against the provisions of Art. 14, yet if the classification or discrimination 

Rel b on d Th° n reaS( !° ab,c dlsfcmc tion it would be valid: AIR 1951 S C 41, 

privne« 3 to K U I ir r r “7 me,norandum sh °«’s that the continuance of 
Ller! g ri 7. w “ ”>»de ,n recognition of the great contribution which the 
Rulers had made towards the unification and democratizition of India and there 

can be no doubt that the guarantee of continuance of privileges was an important 
factor in securing the voluntary surrender of sovereignty by the Bulers^Suffi 
Cien reason therefore, eaists for the continuance of the privilege granted under' 
s. 133, Civil P C. Moreover Art. 362 of the Constitution in’terins provides that 
ue regard shall be had to the guarantee or assurance given under anv such 
agreement or covenant as is referred to in Art. 291 ( 1 ).) 

2 Jafal ThZniV 5 m I™,’’ Da , di<1 ° ttamchand Votichand v. SUaMuddin 
* hana ^ t - (Immunity fiom being sued given to the Eulers of the covenant 

g States under Art. 14 of Saurashtra Covenant is not confined to official acts 

done as a ruler only but also covers acts done in personal capacity.) 
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Article 14 
Note 10 


to be accepted as inseparable from the meaning of the words as used 
in this article and other articles in Part III. 

It has been held by the Supreme Court of the United States that 
.the equal protection of the laws clause in the Fourteenth Amendment 
jaffects only action by the State and does not refer to the actions of 
\individuals} This view will hold good even with regard to this 
{article. But under Art. 17 (abolishing untouchability and forbidding 
its practice in any form) the enforcement of any disability arising 
out of untouchability shall be an offence punishable in accordance 
with law. Hence, even private conduct may under our Constitution 
become subject to the principle of equality. 

The expression “State” will include public officials acting on 
behalf of the State . 2 (See also Note 1 , sub-heading ‘Equality in 
Administration’.) 

It has been held that even judicial action will amount to State 
action for purposes of the Fourteenth Amendment of the United States 
Constitution . 3 It is debatable, in view of the specific definition of 
“State” in Art. 12 and the considerations submitted in the notes 
thereon, whether this article applies also to judicial action. (See notes 
on Art. 12). (See also Note 18.) But a ministerial act of a Judge 
will amount to State action . 4 

A state-aided as distinguished from a state-maintained institu- 


Article 14 — Note 10 

1. (1950) 339 U S 637 (641) : 94 Law Ed 1149 (1154), McLaurin v. Oklahoma 
S. Regents. (As regards the application of the Fourteenth Amendment to dis¬ 
criminations against Negro students, there is a vast constitutional difference 
between restrictions imposed by the State which prohibit the intellectual 
commingling of students, and the refusal of individuals to commingle where the 
State presents no such bar.) 

(1948) 334 U S 1 (13) : 92 Law Ed 1161 (1180), Shelley v. Kraemer. (Fourteenth 
Amendment is directed against State action only but does not reach private 
conduct.) 

(l883) 27 Law Ed 836 (839) : 109 U S 3, Civil Rights Cases. (It is State action of 
a particular character that is prohibited. Individual invasion of individual 
rights is not the subject-matter of the 14th Amendment.) 

2 . (1938) 305 U S 337 (343) : 83 Law Ed 208 (210), Missouri Ex Rel. Gaines v. 
Canada. (The action of the curators of a State University who are the repre¬ 
sentatives of the state in its management, in refusing to admit'a Negro to the 
law school of the university, must be regarded as state action in determining 
whether the equal protection clause of the Fourteenth Amendment has been 
infringed.) 

(1880) 25 Law Ed 676 (679): 100 U S 339, Ex parte , Commonivealth of Virginia. 

3 . (1948) 334 U S 1 (8) : 92 Law Ed 1161 (1178), Shelley v. Kraemer. (Conced¬ 
ing that 14th Amendment does not affect private action, judicial action even for 
the enforcement of private agreements is ‘State’ action and enforcement of 
restrictive covenants against certain races is none the less discriminatory because 
Courts will enforce them against any race against whom they are directed, 
including the White race.) 

4 .. (1880) 25 Law.Ed 676 (680) : 100 U S 339, Ex parte Commonivealth of 
Virginia. (The ministerial act of a Judge , viz., selection of jurors to serve in 
Courts of the county—.The Judge represents the State.) 
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tion (e. g., the Madras University) is not covered by the term the 
“State”. 6 


11. Equality before the law as between State and subject. 

—The question has arisen whether the principle of equality before the 

law applies also as between a State and its subject when the State, for 

instance, carries on a commercial undertaking not as incidental to its 

ordinary functions. It has been held by a Full Bench of the Allahabad 

High Court that the principle of equality will apply in such cases also 

and that S. 42 (3) (a) of the Motor Vehicles Act, 1939, in so far as 

it purports to exempt the State transport buses from the application 

of sub-s. (1), places the State Government in a privileged position 

and to that extent, it-is in conflict with this article and therefore 

void under Art. 13. 1 The question involved in this, it will be seen, is 

really whether the term “person” in this article would include the 

State, as obviously, equality before the law, which is assured under the 

article, is equality of all persons. The majority decision in the above 

Full Bench case is understandable on the theory that the State is a 

juristic person. 3 (See also Art. 19, Note 79.) But this would be the 

position only where the State acts in a private capacity, so to say, or 

in the capacity of a “private juristic person”, as when it engages in 

trade or commerco or enters into a contract, etc. But when the°State 

is acting in its “public capacity” and in the exercise of its ordinary 

governmental functions, it will not come within the description of “a 

person” under this article and hence a subject will not be entitled to 

claim equality with the State under such circumstances. 2a 
•• —^^ ‘ ^ 

5. 1954 Mad 67 (69, 71) (Prs 5, 7, 12) [AIR V 41 C 13), University of Madras v. 
Shanthabai. (Regulations of University of Madras restricting admission of 
women in affiliated colleges—Not liable to challenge on ground of infringement 
of equality clause by State.) 

Article 14 — Note 11 

1. 1951 All 257 (Prs 115, 248] [AIR V 38 C 51]: ILR (1951) 1 All 269 (FB), Mod 
. Lai v. Uttar Pradesh Government. 


2. 1951 All 257 (Prs 248, 390) [AIR V 38 C 51] : ILR (1951) 1 All 269 (FB) 
Moti Lai v. Uttar Pradesh Govt. {Sapru and Agarwala, JJ— State is a juristic 
person for the purposes of Art. 14 read with Art. 19 (1) (g). (Notion of State under 
various constitutions reviewed by Sapru 3 .)- Agaric ala, J .— State cannot discri¬ 
minate against person in its own favour-It will be negation of equality guaranteed 
under Art. 14 Malilc, C. J.—. When Government carries on business as incidental 
to its ordinary functions, Art. 14 cannot be invoked to put the State on same footing 
qua that business as private citizen-Where, however, it carries on a commercial 
undertaking on competitive basis and the undertaking is not incidental to its 
ordinary functions, whether the State can claim differential treatment in matters 
of permit would depend upon whether State can or cannot be separately classified. 
Article 14 does not prevent State from recognising differences in capacity—Word 
person in Art. 14, if is interpreted to include a State, then Art. 14 would appear 
to be in conflict with Art. 289—It was not intended that in Art. 14 State should 

£ sam ® footi °g as P r ’* va te person—If “person” in Art. 14 were to include 
a Mate, then S. 42 (1) requiring private persons to take out permits would be 
void and they could claim that they be placed on same footing as the State.) 

2 *' ; 1 ? 5 . 3 ^ ag 3 , 5 (3G > (Pr 3 ) E AIR V 40 C *• ILR (1952) Nag 830 (DB), Amraoti 
Electric Supply Co. v. N. H. Mujumdar. (When a Provincial Government, 
acting under statutory powers under a Public Security Measures Act, for the ac¬ 
quisition or requisition of private property for public purposes, requisitions certain 
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Article 14 It is also an established principle that a suit will lie at the 

Notes 11-12 instance of a subject against the State and that such a suit will be 

determinable according to the ordinary law of the land. The principle 
is that as between a State and it's own subjects no question of Act of 
State arises and so controversies between a State and its own subjects 
maybe taken before the Courts of the land for decision. 8 But transactions 
of independent sovereign States or sovereign princes between each other 
are governed by other laws than those which municipal Courts 
administer and hence they come under the category of Acts of State 
which are beyond the jurisdiction of Courts to euquire into. 4 See also 
A. I. R. Commentary on the Civil Procedure Code, S. 9, Note 57. 

12 “Any person.” — By virtue of Art. 367, the definitions 
given in the General Clauses Act are applicable to the interpretation 
of the Constitution also and hence the expression “any person” in 
this article will, under S. 3, cl. (42), include any company, or associa¬ 
tion, or body of individuals whether incorporated or not. Hence a 
corporation which is a juristic person will be also entitled to the 
benefit of this article 1 and also will be subject to its provisions. As to 
whether the State should be regarded as a juristic person for the 
purpose of this article, see Note 11. 

The article applies to any person and is not limited, like some 
other articles in this chapter, to citizens . 2 Hence the rule of equality 

property, e. g., electric supply undertaking, and appoints an arbitrator for fixing 
of compensation, it is not acting in a private capacity as a 'quasi private juristic 
person’ but in a public capacity as a ‘great juristic person’ as it is exercising the 
function of maintaining the security of the State or public order and in such a case 
the provisions of the law cannot be attacked as being in infringement of Art. 14 
in that the power of appointing an arbitrator is given exclusively to the State 
without the concurrence of the party whose property is requisitioned.) 

3 . 1931 PC 248 (251, 252) [AIR V 18] (P C), Eshugbayi v. Govt, of Nigeria . 
(The term “Act of State” is applied to an act of the sovereign power directed 
against another sovereign power or the subjects of another sovereign power not 
owing temporary allegiance in pursuance of sovereign rights cf waging war or 
maintaining peace on the high seas or abroad, may give rise to no legal remedy; 
but as applied to acts of the executive directed to subjects within the territorial 
jurisdiction it has no special meaning, and can give no immunity from the juris¬ 
diction of the Court to inquire into the legality of the act.) 

(’72) 18 Suth W R 349 (351) : Supp Vol Ind App 10 (PC), Forester v. Secretary 
of State for India. (Resumption of lands. Held not an act of State but an act 
done under legal title.) 

4 . (1859) 7 Moo Ind App 476 (529) : 4 Suth W R (P C) 42 (P C), Secy, of State v. 
Kamachee Boye Sahaba. (Seizure of Tanjoie Raj on the death of the last Raja 
was an Act of State.) 

Article 14 — Note 12 

1. 1951 S C 41 (52) (Pr 42) [AIR V 38 C 9] : 1950 S C R 869 : ILR (1951) Hyd 
461 (S C), Char an jit Lai v. Union of India. 

(1923) 262 U S 544 (550) : 67 Law Ed 1112 (1116), Kentucky Finance Corp. v. 

Paramount Auto Exch. Corp. 

(1897) 165 U S 150 (154): 41 Law Ed 666 (668), Gulf , C & S. F. R. Co. v. EUis. 
(1886) 30 Law Ed 118 (118) : 118 U S 394, Santa Clara County v. Southern 
Pacific R. R. Co. (14th Amendment of U. S. Constitution applies to Corporations.) 

2. 1953 Mad 729 (732) (Pr 14) [AIR V 40 C 281] : 1953 Cri L Jour 1364 (DB), 
In re C. G. Menon. 
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before the law can be invoked by citizens as well as non-citizens 
including aliens, subject of course to the powers of classification on a 
reasonable basis which the State undoubtedly has, as seen in Note 1. 
(See Notes 13 and 14.) 

The constitutional right does not depend upon the number of 
persons who may be discriminated against. It is the individual who 
is entitled to the equal protection of the laws. 3 


13. Aliens—As already seen in Note 12 the article is not con¬ 
fined in its applicability, to citizens, as some other articles in this 
Part, for example. Arts. 15, 16, 19, etc., are, but applies to citizens 
as well as non-citizens, to natives as well as foreigners, and aliens 
can, therefore, equally with natives and citizens, invoke the principle 
of equality before the law enacted in this article. 1 But this does not 
take away the power of classification on a reasonable basis which the 
State always has and in exercise of this power the State can, whenever 
it is necessary to do so, place restrictions on aliens which are not 
applicable to citizens, such as, for instance, restrictions with regard to 
entry into the country, doing business, owning immovable property, 
etc. - But even here, although the State does have extensive powers, 

3* f 1914 ) 235 U S 151 (161,162) : 59 Law Ed 169 (174), McCabe v. Atchison T. <0 
Z f . R. Co. (The constitutional right does not depend upon the number of per¬ 
sons who may be discriminated against. It is the individual who is entitled to 
the equal protection of the laws and if he is denied by a common carrier acting 
under the authority of a State law, a facility or convenience in the course of his 
journey which, under substantially the same circumstances, is furnished to ano. 

ther traveller, he may properly complain that his constitutional privilege has 
been invaded.) 

Article 14 — Note 13 

1. 1951 Mad 120 (Pr 32) [AIR V 38 C14]: ILR (1951) Mad 149 (FB), Champakam 
Uorairajan v. State of Madras. 

1951 Mad 930 (Prs 12, 13) [AIR V 33 C 329] (DB), M. B. Namazi v. Deputy Custo. 
dian of Evacuee Property , Madras. 

(1923) 263 U S 197 (216) : 68 Law Ed 955 (275), Terrace v. Thompson. 

(1915) 239 U S 33 (43) : 60 Law Ed 131 (136), Truax v. Raich. 

(1900) 178IU S,289 (299) : 44 Law Ed 1072 (1076), Sully v. American National 

i r,bUtl0D ° f aSSetB of lnsolvenfc company —Non-resident creditors are 
entitled to share equally with resident creditors.) 

U !i G) 3 °, La H ^ T 2 °a (226) : 118 U S 356 * Yick W ° v - Hopkins. (Same is the 
case undei the 14th Amendment of the American Constitution also.) 

2 C«?/ 5 “ Iad 939 (Prs 12 ’ 13 > f AIR V 39 C 329] (DB), M. B. Namazi v. Deputy 
Custodian of Evacuee Property, Madras. (Article 14 applies to aliens also but 

there can be a certain amount of discrimination so far as aliens are concerned 

which would be justified under the Police Power of the State. Persons who migrate 

< m,nl k D f af L 1947 aml have t0 be treited as non -resideut aliens cannot 

the nronprt ’ ‘ nter ® 3t of the State ’ Provision is made for taking into custody 

the property which they have left in India and for its administration under the 

dm'mstrat'on of Evacuee Property Ordinance (1949). These provisions are also 

intended to safeguard the rights and interests of the evacuees in cases where they 

, Indla Particularly abandoning their properties. There is no infringe. 

case - <1923) 263 - u s 197 (217): 68 Law Ed 2s5 ' Terrace 

‘s^tutfn 8 U „ S <262 > : 69 Law Ed 944 < 946 >' Codkrih v. California. (A 
fc te Providing for escheat of land transferred to an alien ineligible to hold it, 
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Article 14 such powers must be exercised in a reasonable manner and any unjus- 
Notes 13-14 tillable discrimination against aliens may be declared unconstitutional 

by the Courts. 3 Reference may be made in this connection to persons 
migrating to Pakistan and the special regulations, etc., that are made 
with regard to them. See also S. 83 of the Code of Civil Procedure 
expressly recognising the right of aliens to sue in the courts of the 
country. 

Under Sen. All, List 1, Entries 17 and 19, the Parliament has 
power of legislation with regard to “citizenship, naturalisation and 
aliens” and “admission into, and emigration and expulsion from, 
India; passports and visas”. 

14. Foreign corporations. — As has been seen in Note 12, 
this article applies to citizens as well as non-citizens, and natives as 
well as aliens, as it. enjoins the State not to deny equality before the 
law or equal protection of the laws to any person. We have also seen 
in that note that the word “person” is wide enough to include juristic 
persons like corporations. Hence, a foreign corporation is also entitled 
under this article to the right of equality before the law and any arbi¬ 
trary discrimination made against a foreign corporation as such will 
be questionable as violating the principle of equality before the law 
embodied in this article. 1 But it lias also been seen in Note 1 that the 
doctrine of equality under this clause does not require that the same 
laws must apply to everybody in the State irrespective of any diffe¬ 
rences that may exist with reference to particular classes or individuals. 
It has further been seen in Note 13 that on this principle a consider¬ 
able amount of discrimination against aliens necessitated by considera¬ 
tions of safety and promoting the welfare and the progress of the State 
has been regarded as justifiable. On the same principle, discrimination 
against foreign corporations on reasonable grounds relative to the 
subject-matter concerned has been upheld. 2 Thus, States may exclude 

which raises a presumption of an intent to evade the statute where land is taken 
in the name of a person eligible to hold it, and the consideration is paid by a 
person ineligible to do so, does not violate the equal protection clause of the 
Federal Constitution.) 

(1923) 263 U S 197 (217) : 68 Law Ed 255 (275), Terrace v. Thompson. (Each 
State has, in absence of treaty provisions, to contrary, power to deny aliens right 
to own land within its borders.) 

(1913) 232 U S 78 (88) : 58 Law Ed 515 (518), Lapina \. Williams. (The authority 
of Congress is plenary—It may exclude aliens altogether, or prescribe the terms 
and conditions upon which they may come into or remain in this country.) 

(19131 232 U S 138 (145, 146)’: 5S Law 539 (544), Patsone v. Pennsylvania. 

(Prohibiting of killing of wild animals by foreigners held legal.) 

3. (1915) 239 U S 33 (43) : 60 Law Ed 131 (136), Truax v. Baich. (Law discri¬ 
minating against aliens by providing that more than 80 per cent, of persons em¬ 
ployed in any establishment employing more than five persons must be natives 
held invalid.) 

Article 14 — Note 14 

1. (1926) 272 U S 494 (515, 516): 71 Law Ed 372 (382), Hanover Fire Insurance 

Co. v. Carr. - 

(1909) 216 U S 400 (418) : 54 Law Ed 536 (542), Southern B . Co. v. Greene. 

2. (1934) 294 U S 580 (583) : 79 Law Ed 1070 (1072), Metropolitan Casualty Ins. 
Co. v. Brownell. (Discrimination between foreign and domestic corporations—Test 


> 
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foreign corporations entirely from their territory. They may restrict 
the business of a foreign corporation or foreign corporations to parti¬ 
cular localities. The State may also require such conditions, as it may 
choose to impose, for the admission within its limits of foreign corpo¬ 
rations. 8 The inequality between a foreign corporation and a domestic 
corporation with respect to securing business within the State does not 
offend the rule of equality before the law. 4 For instance, a State con¬ 
stitutionally may impose on a foreign corporation for the privilege of 
doing business within its borders more onerous conditions than it 
imposes on domestic corporations and may exact from foreign corpo¬ 
rations a tax or a rate of tax not imposed on domestic corporations. 5 
But the State’s power of making a distinction between foreign and I 
domestic companies is subject, to the overriding principle that the? 
distinction must have a rational basis and must have a bearing upon * 
the subject dealt with by the legislation. 0 Thus, it has been held 
that a law, which permits a foreign corporation to be sued in any 
district in the State, irrespective of the question whether it is actually 
doing business there or not or whether it has any representative in 
that district or not, while domestic corporations can onlv be sued in a 
district where they are formed, or do business, or have a representa¬ 
tive, is a violation of the equal protection clause. 7 


15. Territorial discriminations. - The State is entitled to 
classify according to objects or territories when such classification is 
based upon a rational ground which is relevant to the matter in 
question. Apart from this, it has been held by the Supreme Court 

of validity of legislation is whether there are any differences between them which 
are pertinent to the subject with respect to which the classification is made and 

ra , ti0Dal rdatlonshi P to the legislative command.) 
(1868) 19 Law Ed 357 (360) : 8 Wall 168, Paul v. Virginia. (A law of a State re- 

quiring insurance companies of other States to file security before they can issue 
policies in the State is constitutional.) 

3. (1883) 31 law Ed 650 (654) : 125 U S 181, Pembina Con. Silver Mining etc 
Co. v. Pennsylvania. 

4. (1926) 272 U S 494 (511):71 Law Ed 372 (360), Hanover Fire Ins. Co. v. Carr 
5 «’n« 9 Co ffelrf 073 (677):89 Law Ed 186 1 (1864), Lincoln National Life Insur. 

6 v. TawidJri U 8 490 (494) : 71 LaW E<3 1105 (11GS) ' P0Wer Manufacturing Co. 

7 v. faulurt U S 490 <494> : 71 La "' Kd 1165 (116S) ’ Fouer Manufacturing Co. 

Article 14 _ Note 15 

X mtc) 22) / AIR J 1° ° : 1953 « 0 » 254 : 1953 Cri L Jour 

180 (SC), S ate of Punjab v. Ajaib Singh. (As classification can be made on 

Act"(G5 of C 1949 Abducted PerS0DS Recovery an 1 Restoration 
tnl Md und!r irt ^ t0 , 5p€cified Sfcates does not «*ke * 

f ^ The consenfc of fche several States to the passing of the 

et indicates that the Muslim abluetel persons in those States form one class 

definUion m o a Vd nte , re f t0 Pr ° teCt ’ Therofore ' the inclusio “ of all of them in the 
1 o d “ D ‘ tIOn °i abductcd rersons cannot be called discriminatory.) 

1953 Eom 1,0 (173) (Pr 7) [AIR V 40 C 52] : I L R (1953) Bom 200 Eamnratav 

cuLrTawT 1 °il ' <The State ‘ S not com P elled t0 out-end application of partL 
culnr law to all territories within the jurisdiction of the State.) 1 
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Article 14 
Note 15 


of the United States that the equal protection clause contemplates 
persons and classes of persons, that it has no reference to local and 
municipal regulations that do not injuriously affect or discriminate 
between persons or classes of persons within places or municipalities 
for which such regulations are made. 2 Hence, the equal protection 
clause does not prevent a State from arranging and parcelling out the 
jurisdiction of its several Courts at its discretion. The equal protection 
clause is not violated by any diversity in the jurisdictions of the several 
Courts as to subject-matter, amount or finality of decision, if all persons 
within the territorial limits of their respective jurisdictions have an 
equal right, in like cases and under like circumstances, to resort to 
them for redress. Each State has the right to make political sub¬ 
divisions of its territory for municipal purposes and to regulate their 
local justice. It may establish one system of Courts for cities and 
another for rural districts, one system for one portion of its territory 
and another system for another portion. 3 Thus, it was held in one 
case that where a right of appeal to the Supreme Court of the State 
was provided in cases arising in certain districts, while in cases arising 
in certain other districts a right of appeal only to another Court was 
provided, the equal protection clause was not violated. 4 

The above principles are applicable in the construction of this 
article. The words “within the territory of India” at the end of the 
article do not mean that there must be one uniform rule throughout 
all the territories comprised within the Union. A law which applies 
only to one State and not to the others cannot be attacked under 
this article on that ground. 6 The mere fact tha a different 
procedural law r has been laid down for a particular Court or for the 
Court in a particular town does not make the law void as infringing 
the equal protection clause. 6 

But even classification on a territorial basis must be reasonable 
regard to the object of the legislation. 

Where the difference in the law applicable to one part of a State 
is not due to anything in the law itself, but due to extraneous causes, 
the question arises whether there would be an infringement of this 


| having 


1953 Hyd 157 (Pr 7) [AIR V 40 C 68] : I L R (1953) Hyd 147 (DB), Md. Habib - 
uddin v. Govt, of Hyderabad. (Administration of Evacuee Property Act (1950) 
is not bad—It is based on valid classification—Territorial classification also has 
been recognised as good ground of classification.) 

2. (1879) 25 Law Ed 989 (992) : 101 U S 22, Bowman v. Lewis. 

3. (1879) 25 Law Ed 989 (992) : 101 U S 22, Bowman v. Lewis. 

4 . (1879) 25 Law Ed 989 (992) : 101 U S 22, Bowman v. Leivis. 

5. 1951 All 746 (Pr 78) [AIR V 38 C 194]: I L R (1952) 2 All 838 (FB), Asiatic 

Engineering Co. v. Achhru Ram. (The Administration of Evacuee Property Act 
cannot be held to infringe Art. 14 on the ground that it applies to certain States 
and not to others.) 

1953 Pat 259 (264) (Pr 10) [AIR V 40 C 92] : ILR 31 Pat 963 (DB), Jugal Prasad 
v. Bhadai Das. 

6 . (1914) 234 U S 91 (98, 99) : 58 Law Ed 1231 (1235), Ocampo v. United States. 
(Equal protection clause does not require territorial uniformity.) 

(1879) 101 U S 22 (30) : 25 Law Ed 989 (992), Bowman v. Lewis. 
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article. In Ramjilal v. Income-tax Officer? the question was about Article 14 

the applicability of different rates of income-tax to different parts of Notes 15-16 

the Patiala and East Punjab States Union. The question arose in this 

way. There was no Income-tax Act in the Nablia State prior to its 

inclusion in the above Union. But there was such an Act in force in 

the Kapurthala State. At the formation of the Union (Pepsu), there 

was a provision made that assessees whose cases were pending at that 

date, should be assessed at the old rates that were applicable to them 

according to the Acts in force previously in their respective States. 

As a result of this provision, the people of Nabha became subject to a 
higher rate of income-tax under the Patiala Act which was applied to 
the whole of the Union, than was applicable to the assessees of 
Kapurthala whose cases were pending at the time of the Union. The 
question was raised whether there was an infringement of this article 
involved in this position. Their Lordships of the Supreme Court pointed 
out that the discrimination, if any, was not brought about by the law 
which exempted pending cases but by the circumstance that there was 
no Income-tax Act in Nabha previous to the formation of the Union 
and that, therefore, there was no pending case against any Nabha 
assessee at the date of the formation of the Union. But their Lordships 
held that in any case, the provision that pending proceedings should 
be concluded according to the law applicable at the time when the 
rights or liabilities accrued and the proceedings commenced, was a 
reasonable law founded upon a reasonable classification of the assessees, 
which is permissible under the equal protection clause. 

The observations in the above case suggest that where different 

territorial units having different laws are combined in one State, but 

the laws previously applying in the respective component territories 

continue to apply in such territories, there is no infringement of the 

principle of equality. But the case has been distinguished in the 

undermentioned decisions 8 which proceed on the view that even in 

such a case there would be an infringement of the principle of 
equality. 

16. “Within the territory of India.” — For the meaning of 
“territory of India”, see Art. 1 and notes thereon. 

The words “within the territory of India” do not mean that there 

must be one uniform rule throughout all the territories comprised within 
the Union. See Note 15. 


7. 1951 S C 97 (Pr 9) [AIR V 38 C 11] : 1951 S C R 127 (SC). 

8 1953 Raj 22 (Prs 20, 40) [AIR V 40 C 8]: ILR (1951) 1 Raj 888 (DB), Manohar 
Singh v. Stale of Rajasthan. (Inequality prior to the coming into force of the 
Constitution will not affect the validity of the concerned law for the period before 
the Constitution but the law will cease to be valid on the coming into force of 
the Constitution : AIR 1951 S C 97, Disting.) 

1953 Sau 58 (62) (Pr 6) [AIR V 40 C 25] (DB), Desai Nagardas v. Jagsi. (Bhav. 

• * n was not in the Act itself but 

it arose on the integration of the Bhavnagar State and other States into the 

State of Saurashtra in March 1948, because most of the other States did not 
have a similar law.) 
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Article 14 
Note 17 


17. Taxation laws. — The principle of equality before the law 
with its attendant limitations applies to taxation laws also. 1 This means 
that where there is no ground for a rational distinction between two 
individuals or companies, etc., the imposition of unequal taxes will not 
be justifiable. If there is such a ground of distinction, the imposition of ' 
unequal taxes will not offend the equal protection clause. 2 In taxation 
even more than in other fields Legislatures possess the greatest freedom 
in classification. 3 

In Bell's Gap Railroad Go. v. Commonwealth of Pennsylvania, 41 
Mr. Justice Bradley of the Supreme Court of the United States, who 
delivered the opinion of the Court, observed as follows : 

“The provision in the Fourteenth Amendment, that no State 

shall deny to any person within its jurisdiction the equal protection 

- - --- 1 _ 

Article 14 — Note 17 

1. 1953 Mad 105 (Prs 22, 26) [AIR V 40 C 35]: 1953 Cri L Jour 277, V. M. Syed 
Mohamcd & Co. v. State of Madras. 

2. 1953 Mad 105 (114) [AIR V 40 C 35] : 1953 Cri L Jour 277, V. M. Syed 
Mohamcd & Co. v. State of Madras. 

(1945) 826 U S 620 (623): 90 Law Ed 358 (363), Hillsborough Tounship v. Crom¬ 
well. (Equal protection clause protects individual from State action which selects 
him for discriminatory treatment by subjecting him to taxes not imposed on others.) 
(1945) 324 U S 182 (190) : 89 Law Ed 857 (863), Charleston Fed-Sav. <0 L. Asso. 
v. Alderson. (The equal protection clause of the Fourteenth Amendment applies 
only to taxation which in fact bears unequally on persons and property of the 
same class and mere differences in methods of assessment do not deny equal 
protection unless they are shown to produce such inequality.) 

(1940) 309 U S 157 (162) : 84 Law Ed 670 (675), Illinois Central R. Co. v. Minne¬ 
sota. (Tax on Railroads of certain classes upheld.) 

(1938) 203 U S 573 (581) : 82 Law Ed 1024 (1031), New Yarlc Rapid Transit 
Corporation v. New York. (Administrative convenience may justify a classifica¬ 
tion for purpose of taxation.) 

(1930) 282 U S 19 (24): 75 Law Ed 140 (143), Klein v. Board of Tax Supervisors. 
(1921) 256 U S 658 (660) : 65 Law Ed 1151 (1156), Kansas City S. R. Co. v. Road 
Improvement Dist. No. 6. (Reasonable classification for taxation purposes is valid 
—But where the taxation law produces an arbitrary discrimination it is invalid.) 
(1920) 254 U S 122 (124, 125): 65 Law Ed 170 (175), Watson v. State Comptroller. 
(Imposition of additional transfer tax upon certain bonds and other obligations 
held by a resident at his death upon which neither the general property tax nor 
an optional stamp tax had been paid for a fixed period, held did not deny equal 
protection of laws.) 

(1895) 159 U S 526 (539) : 40 Law Ed 247 (252), Winona <& St. Peter Land Co. v. 
Minnesota. (The difference to the mode of assessment of property which has 
escaped taxation in prior years from the general mode of assessment of property 
under the Minnesota statutes, does not deprive the property owner of any consti¬ 
tutional right.) 

(1890) 134 U S 232 (237) : 33 Law Ed 892 (895), Bell's Gap Railroad Co. v. Com- 
momvealth of Pennsylvania. 

3. 1953 Mad 105 (Pr 26) [AIR V 40 G 35] : 1953 Cri L Jour 277, V. M. Syed 
Mohamed & Co. v. State of Madras. (With reference to taxing statute, Legislature 
has considerable latitude in making classifications. It can select persons or things 
as it chooses for purpose of taxation.) 

(1940) 84 Law Ed 590 (593) : 309 U S 83, Madden v. Kentuctiy. 

4 . (1890) 134 U S 232 (237) : 33 Law Ed 892 (895). 

ISee also (1940) 310 U S 362 (368, 369) : 84 Law Ed 1254 (1257, 1258), 
Nashville , C. <& St. L. Railway v. Brotoning. (Law laid down in similar terms.) 
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of the laws, was not intended to prevent a State from adjusting its 
system of taxation in all proper and reasonable ways. It may, if it 
chooses, exempt certain classes of property from any taxation at all, 
such as churches, libraries and the property of charitable institutions! 
It may impose different specific taxes upon different trades and 
professions, and may vary the rates of excise upon various products, 
it may tax real estate and personal property in a different manner; 
it may tax visible property only, and not tax securities for payment 
of money; it may allow deductions for indebtedness, or not allow 
them. All such regulations, and those of like character, so long as 
they proceed within reasonable limits and general usage, are within 
the discretion of the State Legislature, or the people of the State in 
framing their Constitution. But clear and hostile discriminations 
against particular persons and classes especially such as are of an 
unusual character, unknown to the practice of our Governments 
might be obnoxious to the constitutional prohibition. It would, how. 
ever, be impracticable and unwise to attempt to lay down any general 
rule or definition on the subject, that would include all cases. They 
must bo decided as they arise. We think that we are safe in saying 
that the Fourteenth Amendment was not intended to compel the 
States to adopt an iron rule of equal taxation. If that were its 
proper construction, it would not only supersede all those consti 
tutional provisions and laws of some of the States, whose object is 
to secure equality of taxation and which are usually accompanied 
w-ith qualifications deemed material; but it would render nugatory 
those discriminations which the best interests of society require, 
which are necessary for the encouragement of needed and useful 
industries, and discouragement of intemperance and vice, and which 
every State, in one form or another, deems it expedient to adopt.” 

It has also been seen in Note 14 that foreign corporations may 
be required to pay certain taxes which domestic corporations are not 
required to pay. Apart from the distinction between foreign and domestic 
corporations, it is well established that a very wide discretion must be 
conceded to the Legislature in the classification of trades, callings 
businesses or occupations which may be subjected to special forms of 
regulation or taxation through an excise or license tax. 5 So also 
carriers or other utilities with the right of eminent domain, the use of 
public property, special franchises, or public contracts may constitu- 
tionally be treated as a separate class for purposes of taxation. The 
reedom from unlimited, direct and private competition is of itself a 
sufficient advantage over ordinary businesses to warrant the imposition 


(1931) 283 U S 527 (537) : 75 Law Ed 1248 (125G), State Board of Tax Com 
mxsswners v. Jackson. (Law is laid down in similar terms )] 

Com 31 ’ 283 U 8 027 (537 ' 538) 1 75 Law Ed 1248 < 1236 >- Slate Board of Tax 
upTJrir’XrVaretbT- ‘^5“*“°" f taxes wi.T be 

ss arzzswzzs - ■» 
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of a heavier tax-burden. 6 Similarly, an occupation tax upon the 
operation of a mercantile establishment, graduated according to the 
number of stores owned, is not bad, although it may so happen that 
the actual turnover of a person, owning a single store, exceeds the 
turnover of another who owns several stores and therefore becomes 
liable for a greater amount than the person who makes more profit, 
although owning only a single store. 7 This also shows that an occupa¬ 
tion tax is not bad merely because it is unrelated to total earnings. 8 
Similarly it has been held that assessing certain classes of property at 
full value while undervaluing other property for purposes of taxation 
does not necessarily offend the equal protection clause. 6 

The principle of equality before the law was held not to have been 
violated in the undermentioned Indian case. 10 As instances where 
inequality of taxation was held to have violated the equal protection 
clause, see the undermentioned cases. 11 

As to imposition of license fee, see under Note 33. 

The fixing of a minimum taxable turnover for purpose of sales 
tax is a reasonable classification and is not open to question under this 
article. The reason is that each State must, in imposing a tax of this 
nature, fix its own limits below which it does not consider it adminis¬ 
tratively feasible or worthwhile to impose the tax. 12 

6. (193S) 303 US 573 (579,5801:82 Law E1 1024 (1030,1031), New York 

Eapid Transit Corporation v. Neio York. 

7. (1931) 283 U S 527 (535) : 75 Law Ed 1248 (1255), State Board of Tax Com - 

missioners v. Jackson. 

8. (1931) 283 U S 527 (53G) : 75 Law Ed 1248 (1255), State Board of Tax Com - 

missioners \. Jackson. 

9. ( 1940 ) 310 U S 362.(366) : 84 Law Ed 1254 (125C), Nashville , C. W St. L. 
Bailway v. Browning. (Assessing railroad property at full value while under¬ 
valuing other property does not offend equal protection clause.) 

(1890) 134 U S 232 (237) : 33 Law Ed 892, Bell's Gap Bailroad Co. v. Common - 
wealth of Pennsylvania. (Assessment of tax of three mills upon the nominal or 
face value of corporate securities instead of assessing upon the actual value is not 
a discrimination which the State is not competent to make where all corporate 
securities are subject to the same regulation.) 

[See also (1918) 62 Law Ed 1154 (1156) : 247 U S 350, Sunday Lake Iron Co. 
v. Wakef ield.] 

10. 1952 Pat 359 (360) (Pr 16) [AIR V 39] : ILR 31 Pat 493 (SB), Atma Ram v. 
State of Bihar. (Tax of two annas in the rupee paid as fare or freight by all 
passengers by bus and provision that bus owners must collect the tax and pay 

held valid.) , , _ _ . „ D a 

11 (1931) 284 U S 23 (25) : 76 Law Ed 146 (148), Cumberland Coal Co. v. Board 

of Revision. (Taxes-Discrimination-Deliberate and systematic assessment for 
taxation of all the coal lands in a township at the same sum per acre, notwith¬ 
standing differences in actual or market-value due to distances from transporta¬ 
tion facilities and other factors, violates equal protection clause, although none 
of such lands are assessed for more than their fair market-value.) 

(1907) 207 U S 20 (37) : 52 Law Ed 78.(88), Raymond v. Chicago Lmon T. Co. 
(Taxation — Assessing property of certain corporations at different rate and y 
different method from that employed for other corporations of the same class for 
same year, resulting in enormous disparity, was held to be bald 
12, 1953 S C 252 (263) (Pr 29) [AIR V 40 C 62] (SC), State of Bombay v. United 

Motors (India) Ltd. (Reversing (’53) 55 Bom L R 246.) , . - 
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If it is competent to the Legislature to select some commodities 
and impose a tax on them, such imposition is not open to attack on the 
ground that it is not imposed on all commodities. 13 A law imposing a 
tax only on the sale of hides and skins and making the purchaser liable 
therefor cannot be challenged under this article on the ground that 
purchasers of other commodities were not also taxed. 14 

Applying the principles relating to the proper scope and meaning 
of the equality clause in connection with taxing statutes, the Madras 
General Sales Tax Act (9 of 1939), and the Rules which impose sales- 
tax in some cases on the purchaser, while levying it on the seller in 
other cases, cannot be held to offend against this article. 15 The classifi¬ 
cation of merchants for the purpose of sales-tax under the Madras 
Turnover and Assessment Rules, 1939, into those who take out licenses 
and those who do not, has been held to be one resting on a rational 
basis and not to be repugnant to this article. 16 

There^is no violation of the principle of equality before the law 
in treatieg more generously lower income groups for purpose of 
income-tax. 17 The Income-tax Officer is not bound to disclose materials 
on which he makes the final assessment, and the assessment proceedings 
cannot be attacked on the ground that the provision that the Income- 
tax Officer is not bound to disclose materials on which he makes 
assessment, is inconsistent with this article. 1 * The contention that the 
independence of Income-tax Officers is affected by the provisions of 
S. 5 (8), Income-tax Act, 1922, under which Income-tax Officers are 
bound to follow the directions of the Central Board of Revenue does 
not raise any question under this article. 1 '' Where there is a change in 

13. 1953 Mad 105 (114) [AIR V 40 C 35] : 1953 Cri L Jour 277, V. M. Syed 
Mohamcd & Co. v. State of Madras. 

14. 1953 Mad 105 (114) (Pr 28) [AIR V 40 C 35] : 1953 Cri L Jour 277, V. M. 
Syed M ohamed <& Co. v. State of Madras, (ii among purchasers of hides and 
skins a differentiation was made without i rational basis therefor, different 
considerations would arise.) 

15. 1953 Mad 105 (Pr 29) [AIR V 40 C 35] : 1953 Cri L Jour 277, V. M. Syed 
Mohamcd & Co. v. State of Madras. 

16. 1953 Mad 105 (Pr 35) [AIR V 40 C 35] : 1953 Cri L Jour 277, V. M. Syed 
Mohamcd d Co. v. State of Madras. 

17. 1953 Cal 548 (559) [AIR V 40 C205], Atulya Kumar v. Director of Procure¬ 
ment (C Supply. 

18. 1953 Mad 716 (717) [AIR V 40 C 275] (DB), hire K. A. Mccra Sahib 
Tharaganar iC Bros. 

19. 1953 Mad 716 (717) (Pr 3) [AIR V 40 C 275] (DB), In re K. A. Meera Sahib 
I haraganar & Bros. (There is nothing in S. 5 (8) of the Income-tax Act which 
is inconsistent with the rights guaranteed under Art. 14 of the Constitution, 
bection 5 (8) dees not contemplate orders, instructions and directions from the 
Central Board of Revenue to the assessing officer in any particular case. What 
is contemplated is the issue of general orders, instructions and directions to 
guide the subordinate officers in the execution of the duties laid on them by the 
several provisions of the Act. The issue of directions by the Central Board of 
Revenue which is the chief income-tax authority under the Act is not in the 
nature of outside or executive pressure or interference.) 

l.Iud.Con. 17. 
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the law of income-tax, the provision that pending assessment proceedings 
should he concluded according to the law applicable at the time when 
the rights and liabilities accrue and the proceedings commence, is a 
reasonable law founded upon reasonable classification of assessees which 
is permissible under the equal protection clause. 20 See also the 
undermentioned case. 21 */ 


18. Racial laws. — In Plessy v. Ferguson 1 it was held by the 
Supreme Court of America that a law which required the separation of 
white and coloured races in public conveyances was a reasonable 


exercise of the Police Power of the State and that such a statute did 
not deprive a coloured person of any rights under the Fourteenth 
Amendment. But the trend of subsequent and recent decisions in the 
United States is definitely against encouragement of any discrimination 
by the State on grounds of race and colour. Thus, in Shelley v. 
j I\.raciner~ it was held that a State statute or local ordinance, imposing 
\restrictions based on colour or race on the right to acquire or occupy 
^property, offends the equal protection clause of the Fourteenth 
Amendment. Discrimination imposed by State Courts in'denying the 
equal protection of property rights to a designated class of citizens of 


j a specified race and ancestry cannot be justified as proper exertion of 
l State power. 3 Hence, the judicial enforcement by State Courts of 
covenants restricting the use or occupancy of real property to persons 
of Caucasian races was held to violate the equal protection clause. 4 
\ Similarly, the systematic exclusion of Negroes as such from grand and 
| petit juries, whether by statute or by administrative practice, is bad. 5 
. So also, it has been held that a State which excludes Negroes from a 

! State-maintained law school open to white students, offends against the 
equal protection clause of the Fourteenth Amendment. 6 


In Henderson v. United States' it was held, in direct contradiction 

20. 1951 S C 97 (Pr 9) [AIR V 38 C 11] : 1951 S C R 127 (S C), Ramjilal v. I. T. 
Officer. 

21. 1951 Bom 438 (Pr 5) [AIR V 38 C 99] : ILR (1952) Bom 590 (DB), 
Jamnaclas v. 7, T. Coinmr. (The Income-tax (Amendment) Act (71 of 1951), 
does not offend the Constitution and is not void on that ground. It is no 
doubt true that a discrimination has been made under S. 3 of that Act in favour 
of a particular assessee who has obtained judgment from the Supreme Court 
before 7-10-1950, but it cannot be said that the exception made in favour of 
such assessee is not justified on a reasonable basis.) 

Article 14 — Note 18 

1. (1896) 163 U S 537 (550) : 41 Law Edn 256 (260). 

2. (1948) 334 U S 1 (12) : 92 Law Ed 1161 (1180). 

3. (1948) 334 U S 1 (21) : 92 Law Ed 1161 (1185), Shelley v. Kraemer. 

4. (1948) 334 U S 1 (8) : 92 Law Ed 1161 (1178), Shelley v. Kraemer. 

5. (1948) 332 U S 463 (465) : 92 Law Ed 76 (78), Patton v. Mississippi. 

6. (1938) 305 U S 337 (342, 343) : 83 Law Ed 208 (209, 210), Missouri Ex Pel. 

Gaines v. Canada. 

7. (1950) 339 U S 816 (818) : 94 Law Ed 1302 (1307). (A Negro passenger on an 
inter-state train was denied dining service, although at least one seat at the 
tables reserved for Negroes was unoccupied, the other seats at these tables being 
taken by White passengers—After the incident the railroad modified its regula- 
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to Plessy v. Ferguson referred to above, that a railway regulation 
for provision of separate accommodation for Negroes and Whites in 
dining cars is a violation of the Inter-State Commerce Act. In 
McLaurin v. Oklahoma S. Regents 8 it was held that the equal protection 
clause of the Fourteenth Amendment is violated where a State, alter 
admitting a Negro student to graduate instruction in its State 
University, affords him, solely because of his race, different treatment 
from other students, as by requiring him to occupy a seat in a row in 
the class-room specified for coloured students or at a designated table in 
the library or at a special table in the cafeteria. In Sweatt v. Painter'' 
the facts were that a Negro was refused admission to the University of 
Texas Law School on the ground that substantially equivalent facilities 
were offered by a Texas Law School open only to Negroes. It was held 
by the Supreme Court without affirming or disaffirming the decision 
in PI ess g v. Ferguson, 1 " above referred to, that the Negro was entitled 
to admission as the other school did not afford equal facilities. In 
considering whether equal facilities were offered by the two schools, 
the Supreme Court included also prestige, facilities for contacts with 
1 professors, etc., as tests of the equality of facilities. 

19. Who can raise objection as to unconstitutionality. _ 

Articles 32 and 220 provide for remedies for the infringement of 
Fundamental Rights, including the right of equality before the law 
under this article. The question as to who can move for the remedies 
provided by the Constitution in case of unconstitutionality of any law 
is discussed under those articles. But it may be noted here that no one 
except those whose rights are directly affected by a law can raise the 
question of the constitutionality of that law. 1 

This principle has been very clearly stated by Hughes, J., in 
McCabe v. Atchison T. & S. F. R. Cc. la in these words • 
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Notes 18-19 


tions—The new regulations provided for the reservation of ten tables, exclusively 
and unconditionally, for White passengers, and of one table in the same waylor 
Negroes, and called for a curtain or partition between that table and the others 
—The Supreme Court unanimously, in an opinion given by Burton J., held that 
the Negro passenger had a standing to challenge the new regulations’ and that 
they violated S. 3 (1) of the Inter-State Commerce Act, which makes it unlawful 
for a railroad in inter-state commerce to subject any particular person to any 
undue or unreasonable prejudice or disadvantage in any respect whatsoever.) 

8. (1950) 339 U S 637 (642) : 94 Law Ed 1149 (1154). 

9. (1950) 339 U S 629 (636) : 94 Law Ed 1114 (1120). 

10 . (1896) 163 U S 537 (550) :.41 Law Ed 256 (260). 

Article 14 — Note 19 

1. 1953 S C 384 (385) [A I B V 40 C 80] (SC). Nain Snktt Das v. U. P 
btate . 

8 ° , 75 < P ' 46 > [A I R V 39 C 18] : 1952 S C R 284 : 1952 Cri L Jour 510 
(SC), otate of U eat Bengal v. Anwar All. 

h 9 "! ? ° 4 g (prs 7 '..f' 6 ?> [A I R V 38 C 9] : 1950 S C R 869 : I L R (1951) Hyd 
461 (SC), C liar an j it Lai v. Union of India. 

la. (1914) 235 U S 151 (162) : 59 Law Ed 169 (174). 
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“It is an elementary principle that in order to justify the 
tgranting of this extraordinary relief, the complainant’s need of it 
{and the absence of .an adequate remedy at law must clearly appear. 
The complainant cannot succeed because someone else may be hurt. 
Nor does it make any difference that other persons who may be injured 
me persons of the same race or occupation. It is the fact, clearly 
{established, of injury to the complainant—not to others—which 
! justifies judicial interference.” 

In Charanjitlal v. Union of India, 2 the facts were that an Act 
was passed providing for the business and management of a company, 
(which was said to be mismanaged) being taken over by the Govern¬ 
ment through directors appointed by itself, and the validity of this 
Act was challenged before the Courts inter alia on the ground of its 
violating the equal protection clause in this article and the question 
was raised whether a shareholder of the company can take objection 
to the Act on the ground of its unconstitutionality. It was held that 
as in law a company and its shareholders are distinct entities, a 
shareholder was not entitled to raise the objection of unconstitu¬ 
tionality with regard to Art. 19 on the ground that property belonging 
to the company was taken possession of by the Government without 
compensation, but it was open to a shareholder of the company to 
take objection under this article on the ground of the violation of 
the principle of equality before the law, inasmuch as his complaint 
was that, apart from the discrimination made against the company, 
the impugned legislation had discriminated against him and the other 
shareholders of the company as a group vis-a-vis the shareholders of all 
other companies governed by the Indian Companies Act, who had not 
been treated in a similar wav. The fact that there were other share- 
holders of the same company who had been similarly treated is 
immaterial and does not affect the right of an individual shareholder 
to agitate the question. Although a person whose interests are not 
affected cannot complain about the infringement of this article by a 
piece of legislation, yet, if his rights are affected, it is not necessary for 
him to show that the Legislature was actuated by hostile intention 
against a particular person or class. 8 

20. Foreign States and Princes and their properties. — 

The relations between one sovereign State and another sovereign 
{ State are not governed by municipal law but are regulated by inter- 
| national law and treaty arrangements. Hence, when this article 
speaks of the State not denying to any person equality before the law 
or the equal protection of the laws, it has not in contemplation the 
rights of foreign sovereigns who may be residing in the country or 
who may have properties in the country and also the rights of their 
diplomatic representatives. Hence, the special privileges and immuni- 

2. 1951 S C 41 (Prs 7, 63) [A I R V 38 C 9] : 1950 S G R 869 : I L R (1951) Hjd 
461 (SC). 

3. 1952 S C 75 (Pr 46) [AIR V 39 C 18] : 1952 S C R 284 : 1952 Cri L Jour 510 
(SC), State of West Bengal v. Anwar Ali. 
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ties enjoyed by foreign sovereigns do not offend the doctrine of equality 

before the law laid down in this article. The undermentioned 1 are 

some important decisions bearing upon the subject of foreign sovereigns 

and ambassadors and their special privileges and immunities. 

• 

21. Personal law, inequality in matters relating to._ 

Legislation aftecting the personal law of one community, such as the 
Hindus, alone, cannot bo attacked as an infringement of this article on 
the ground that it leaves alone the personal law of another commu¬ 
nity. Thus, the Bombay Prevention of Hindu Bigamous Marriages 


Article 14 — Note 20 

1; (1S94 > 1 Q B D 149 (159, 100): 70 L T 64 t Mighell v. Sultan of Johorc. (Courts 

have no jurisdiction over an independent foreign sovereign, unless he submits to 

the jurisdiction — Such submission cannot take place until the jurisdiction is 

invoked — Therefore, the fact that a foreign sovereign has been residing in this 

country, and has entered into a contract here, under an assumed name, as if a 

private individual, does not amount to a submission to the jurisdiction, or lender 

him liable to be sued fcr breach of such contract — A certificate from the 

foreign or Colonial Office, as the case may be, is conclusive as to the status of 
such a sovereign.) 

(1918) 1 Ch 176 (193) : 87 L J Ch 173, In re Suarez. (An ambassador or public 

minister can, with the consent of his Government, effectually waive his 
privilege.) 

(1912) 1912 Prob 92 (96) : 105 Law Tim 991, Statham v. Statham . (A foreign 

ru mg prince is not capable of being made a cc-respondent in a suit for divorce 
in the High Court of justice in England.) 

(1898) 1 Ch D 190 (195) : 77 Law Tim 555, South African Republic v. La Com- 
pagnie Franco-Beige Du Chemin De Fcr Du Ford. (A foreign sovereign suing 
in the Courts of a country submits to the jurisdiction to the extent only that 
(1) he must give discovery; (2) cross proceedings in mitigation of the relief 
claimed by him can be taken against him.) 

(1880) 5 P D 197 (214, 215, 217) : 42 Law Tim 273, The Parliament Beige. (As a 
consequence of the absolute independence of every sovereign authority and of 
the international comity which induces every sovereign State to respect the 
independence of every other sovereign State, each State declines to exercise by 
means of any of its Courts any of its territorial jurisdiction over the person of 
any sovereign or ambassador, or over the public property of any State which 
is destined to its public use, or over the property of any ambassador, though 
such sovereign, ambassador, or property be within its territory _ Held theie- 

inTh^h 7 U , Dar “ ed Iacket belonging to the sovereign of a foreign State; and 
t e hands of officers commissioned by him, and employed in carrying mails 

hia ,n,n -7 ^ '? a Suit '" rem to recover for.a collision, and 

and passengers for hire.)° S ^ ? reaS ° D ° f ** P a <*efs also carrying merchandize 

(1859) 2 El & El 94 ( 111 ) : 121 E B 37 (43) Magdalena Steam Navigation 
Company v. Martin. (The public minister of a foreign State, accredited to and 
receded by the sovereign at England, having no real property in England 
and having done nothing to disentitle him to the general privileges of snch public 
minister, cannot, while he remains such public minister, be sued against his will 
in England m a ci«PU action, although such action may arise out of counter. 

y ' h ' m her6 ’ aDd alfch0ugh neither his P erson nor bis goods be 
touched by the suit.) 

(185i) 17 QBD 171 (207) : 117 E R 1246 (1259), Wadsworth v. The Queen of 
pain. (Property in England belonging to a foreign sovereign prince in his 
public capacity cannot be seized under process in a suit instituted against him.) 
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Act (25 of 194G). 1 and the Madras Hindu (Bigamy Prevention and 
Divorce) Act (6 of 1949), 2 are not void on the ground that they 
prohibit bigamy or polygamy among Hindus and thereby modify the 
personal la.w of the Hindus, while the Muslim law allowing Muslim 
men to marry four wives is left intact. The principle, as has been seen' 


in Note 1 . is that the State is not bound to make its legislation all 
embvacive and social reform may be brought about by stages, and the 
stages may be territorial or according to the communities. 3 

In such cases there is also no discrimination against Hindus on 
ground only of religion so as to vitiate the legislation under Art. 15 
or Art. 25. -1 The applicability of personal law to Muhammadans and 
Hindus is not based solely on religionM 

The Bombay Act referred to above has also been held not open 
to attack under this article on the ground that it deals with Hindus, 
contracting a bigamous marriage, more severely than with members 
of other communities in whose case also bigamy may be prohibited by 
law. The more severe law adopted with reference to the Hindus in 
this matter by the Legislature is called for and justified by the special 
circumstances connected with Hindu manners and customs. 6 


The Bombay High Court has also held that the term “law” in 
Art. 13 (1) does not include personal laws of Hindus and Muham¬ 
madans and therefore the t^st of conformity with Fundamental 
Rights is not applicable to such law,, and hence where the personal 
law is not altered by legislative enactment as, for instance, by the two 
Acts above referred to, it will continue to be operative after the 
coming into force of the Constitution in the same manner as before. 
Hence, the validity of Muslim law allowing Muslim men to marry 
four wives is not affected by Art. 15 (1) on the ground that Muslim 
women are not allowed to marry more than one husband and as such 
are discriminated against*under the Muslim law on the ground of sex. 6 
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1. 1952 Bom 84 (87) (Pr 10) [AIR V 39 C 16] : ILR (1951) Bom 775 : 1952 Cri L 
Jour 354 (DB), The State of Bombay v. Narasu Appa. 

2. 1952 Mad 193 (196) 'Pr 5) [AIR V 39 C 95] : ILR (1953) Mad 78 : 1952 Cri L 
Jour 434, Srinivasa Aiyar v. Saraswathi Animal. 

3. 1952 Bom 84 (87, 95) (Prs 10, 30) [AIR V 39 C 16] : I L R (1951) Bom 775 : 
1952 Cri L Jour 354 (DB), The State of Bombay v. Narasu Appa. 

4. 1952 Bom 84 (89) (Pr 14) [AIR V 39 C 16] : ILR (1951) Bom .775 : 1952 Cri L 
Jour 354 (DB), The State of Bombay v. Narasu Appa. 

1952 Mad 193 (195) (Pr 3) [AIR V 39 C 95] : ILR (1953) Mad 78 : 1952 Cri L Jour 
434, Srinivasa Aiyar v. Saraswathi Animal. 

4a. 1952 Bom 84 (69) [AIR V 39 C 16] : I L R (1951) Bom 775 : 1952 Cri L Jour 
354 (DB), The State of Bombay v. Narasu Appa. 

1952 Mad 193 (195) [AIR V 39 C 95] : ILR (1953) Mad 78 : 1952 Cri L Jour 434, 
Srinivasa Aiyar v. Saraswathi Animal. 

5. 1952 Bom 84 (88) (Pr 11) [AIR V 39 C 16] : ILR (1951)%om 775 : 1952 Cri L 
Jour 354 (DB), The State of Bombay v. Narasu Appa. 

6. 1952 Bom 84 (88) [AIR Y 39 C 16] : I L R (1951) Bom 775 : 1952 Cri L Jour 
354 (DB), The State of Bombay v. Narasu Appa. 

[See 1952 Mad 193 (195, 196) [AIR V 39 C 95] : ILR<1953) Mad 78 : 1952 Cri L 
Jour 434, Srinivasa Aiyar v. Saraswathi Ammal. (The question whether 
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22. Hindu religious and charitable endowments. _The 

classification of institutions and endowments based on religion us 
Hindu, Muhammadan and Christian cannot be said to be either arbi¬ 
trary or unreasonable having regard to the object sought to be 
attained by the Madras Hindu Religious and Charitable E ndowments 
Act (19 of 1951), namely, the better administration and management 
of such institutions. 1 As seen in Note 1 and Note 21, the Legislature 
is not bound to include in the same piece of legislation passed for the 
purpose of social reform, the entire field that is in need of reform, but 
may select particular subjects for legislative attention. 

23. Classification on religious basis. — See NOTES 21 and 22. 

24. Principle of equal protection of laws as affected by cost 
of litigation. — It is obvious that the doctrine of equality before the 
law will be reduced to an empty farce if justice is not within the equal 
reach of all aggrieved persons and if, either on account of the costliness 
of judicial processes or of the complicated nature of legal procedure, 

{ of State in vindicating the justice of a cause is actually 

•available only to a minority who are able to piy heavily for it. But, 

, unfortunately, it is true that tlie cost of litigation is prohibitive to the 
vast majority of people and to that extent the ideal of equality before 
the law undoubtedly sutlers a continuous blow. In modern countries 
there is a trend, however, for getting over the difficulties created by 
this state of affairs. For instance, in England there has been passed 
recently an Act known as Leg al Aid and Advice Act, 1919,.(12, 13 
and 14 Geo. \I, Ch. 51). There is also a movement in India for 
similar steps being taken. In the meanwhile, it may be noted that 
there are provisions in the Criminal Procedure Code for giving free 
legal aid to poor accused who are charged with offences punishable 
with death. See also the provisions of the Civil Procedure Code as to 
suits and appeals in forma pauperis (O. 33 and O. 44). 

25. Special Courts and special procedure. _ Rules of 

procedure laid down by law' come within Article 14 quite as 
much as substantive law and it is necessary that all litigants who 
are similarly situated are able to avail themselves of the same proce¬ 
dural rights for relief and for defence with like protection and without 
discrimination. In other words, the ar ticle condemns discrimination 

expression “all laws in force” in Art, 13~(1) includes personal law was left 
undecidel — Bat the observations imply that as there were fundamental differ¬ 
ences between Hindu Law and MahomeJan Law, there would be infringement 
of equality clause if personal law was held included. It is submitted that this 
may not be necessary. The application of the personal law of different comma. 

article ^ &S “ leasonab,e classification” for the purpose of this 

Article 14 — Note 22 

[AIK v 39L s ~ 
Article 14 — Note 25 

(126) (P ', 7) , [AI V 393 : 1952 S C H 435 : 1952 Cti L Jour 805 
Kcithi liamng v. State of Saurashtra . 
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not only by substantive law but also by the law of procedure, and 
provisions introducing departures from the ordinary law of procedure 
to the prejudice of the accused constitute discrimination against the 
persons tried. 2 But at the same time, the principle of classification 
is equally applicable to procedural law as well as to substantive law, 
and it is competent to the State to make different provisions as 
to procedure and tribunals to suit different types of cases. 3 In Kathi 
Railing v. State of Saurashtraf Patanjali Sastri, C. J., observed as 
follows : 

“The power of the State to regulate criminal trials by eonsti- 
tuting different courts with different procedures according to the 
needs of different parts of its territory is an essential part of its 
Police Power (cf. Bowman v. Lewis)**. Though the differing proce¬ 
dures might involve disparity in the treatment of the persons tried 
under them, such disparity is not by itself sufficient, in my opinion, 
to outweigh the presumption and establish discrimination unless the 
degree of disparity goes beyond what the reason for its existence 
demands as, for instance, when it amounts to a denial of a fair and 
impartial trial. It is, therefore, not correct to say that Article 14 
provides no further constitutional protection to personal liberty than 
what is afforded by Art. 21. Notwithstanding that its wide general 
language is greatly qualified in its practical application by a due 
^recognition of the State’s necessarily wide powers of legislative 
[classification, Article 14 remains an important bulwark against 
[discriminatory procedural laws.” 

Hence, the establishment of special courts or the laying down of 

1952 S C 75 (Pr 45) [AIR V 39 C 18] : 1952 S C R 284 : 1952 Cri L Jour 510 
(SC), State of West Bengal v. Anwar Ali. 

1953 Hyd 105 (108) (Pr 6) [AIR V 40 C 40] : I L R (1953) Hyd 1 (FB), Taliira 
Begum v. Hyderabad State. 

1953 Hyd 33 (52) (Pr 56) [AIR V 40 C 20] : I L R (1952) Hyd 877 : 1953 Cri L 
Jour 454 (FB), Mohd. Hydar v. Hyderabad State. 

2. 1952 S C 235 (242) [AIR V 39] : 1952 S C R 710: 1952 Cri L Jour 1167 (SC), 
Lachmandas v. State of Bombay. 

3 . 1952 S C 123 (Pr 7) [AIR V 39] : 1952 S C R 435 : 1952 Cri L Jour 805 (SC), 
Kathi Bailing v. State of Saurashtra. 

1952 S C 221 (Pr 8) [AIR V 39] : 1952 S C R 737 : 1952 Cri L Jour 1147 (SC), 
Gurbachan Singh v. State of Bombay. (City of Bombay Police Act, S. 27 (1) — 
Difference of procedure from that under ordinary law is based on reasonable 
classification.) 

1951 Mys 72 (Pr 35) [AIR V 38 C 33] : ILR (1951) Mys 284 : 52 Cri L Jour 992 
(FB/, Abdul Khader v. State of Mysore. (Equal protection of law affords no 
guarantee as to a particular form of procedure, or the usual form of evidence, or 
fhe right of appeal so long as there is.equal protection in the treatment of all 
persons equally circumstanced ) 

(’51) 4 Sau L R 234 (236, 237) (DB), Rana Kanubha Sensabhai v. State. (No 
person has a vested right in any particular procedure. It is for the State to 
legislate about the forum and procedure of seeking remedies for infringement of 
substantial rights and such forum and procedure are bound to vary.) 

4. 1952 S C 123 (Pr 7) [AIR V 39] : 1952 S C R 435 : 1952 Cri L Jour 805 (SC) 

4a. (1880) 101 U S 22 : 25 Law Ed 989. 



EQUALITY BEFORE LAW 


265 


special procedure for dealing with special cases is not per se an infringe¬ 
ment of this article. 5 

Whether an enactment providing for special procedure for the 
trial of certain offences is or is not discriminatory or violative of this 
article must be determined in each case as it arises, and no general 
rule applicable to all cases can safely be laid down. 0 The test to see 
whether the provision that certain offences should be tried by a special 
Court and according to a special procedure is valid, is whether having 
regard to the purpose and policy of the Act as disclosed by its title” 
preamble and provisions, the classification of the offences for the trial 
of which the special Court is set up and the special procedure is laid 
down can be said to be arbitrary and unreasonable. 7 If, for example, 
an Act makes certain offences triable by special Courts not according 
to the nature of the offences but according to the race, creed, religion, 
etc., of the accused person, the Act would be an infringement of this 
article. 8 In this connection, reference may be made to the special 
provisions in the Code of Criminal Procedure as to the trial of 
European accused that were formerly in existence, but have, since 
the advent of independence, been repealed. Provisions like these 
would be an infringement of this article. 

As pointed out by Patanjali Sastri, C. J., in the passage quoted 
above, any deviation in the normal procedure must not curtail essen- i 


5. 1953 S C 287 (Pr 5) [AIR V 40 C 67] : I L R (1953) Hyd 345 : 1953 Cri L Jour 

1158 (SC). Habeeb Mohamed v. State of Hyderabad. (It is not. possible to say 

that the appointment of a special Judge was in itself an inequality in the eve 
of the law.) 

1953 S C 156 (162) (Pr 21) [AIR V 40 C 41] : I L R (1953) Hyd 211 : 1953 Cri L 

Jour 862 (SC), Qasim Razvi v. State of Hyderabad. 

1951 All 746 (Prs 69, 70) [AIR V 38 C 194] : I L R (1952) 2 All 838 (FB), Asiatic 

Engineering Co. v. Achhra Ram. (A'lministration of Evacuee Property Act 

laying down a special procedure and constituting special court for declaring any 

property as evacuee property — Procedure of summary nature _This does not 

offend Art. 14.) 


1933 n/d, 145 < Pr 14 > [AIR v 40 C 64] : I L K (1951) Hyd 895 : 1953 Cri L Jour 
785, Abdul Munim Khan v. State of Hyderabad. 

1933 WW?' 7) [AIR V 40 C 8] : ILK U953) Nag 936 : 1953 Cri L Jour 
(DI3) Shrilnsan v. Dattu. (Constitution of different classes of courts for 
rying different offen 2 es is not a violation of the equal protection clause—C. P & 
Berar Panchayats Act (1 of 1947) is valid.) 

[See also 1951 Mys 72 (Pr 40) [AIK V 38 C 33] : ILR (1951) Mys 284 • 52 Cri L 
Jour 992 (FB), Abdul Khader v. State of Mysore .] ' 

6 ’ 1953 S „ C 404 < Pr I°> [AIR V 40 C 89] : 1953 Cri L Jour 1621 (SC) Kedar 
Nath v. State of West Bengal. K U 

[S« 1953 Mai 105 (115) [AIR V 40 C 35] : 1953 Cri L Jour 277, V. M. Syed 
Mohamed £ Co v. State of Madras. (A reading of the judgments in Anwar 
h s case : AIR 1952 S C 75, (West Bengal Special Courts Act ease) and Kathi 
Ranmg s Case : AIR 1952 S C 123 (Saurashtra State .Public Safety Ordinance 

annlic'w U u that the difference is not in regard to the principles 

7 i P q« a b r jnj m ?M>hcaHon of the principles to the facts of the ease )] 

v lot r w p ’ T J 40 ° 89] 1 1953 Cri L Jour 1621 < S °). Kedar Nath 

c « ! 1L »< IS5 »> »»«•• •»=»«I. 
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Uml safeguards, for a just trial of the accused. 9 Where in spite of 
'deviation the accused has substantially the benefit of a normal trial, 
there will be no infringement of this article. 10 

Where a new law of procedure makes an exception in favour of 
pending proceedings, such a saving clause will not amount to an 
infringement ot this article, as pending proceedings can very well be 
treated by the Legislature as a class by themselves having regard to 
the exigencies of the situation which such pendency calls for. 10a 

in so far as an Act makes provision for the setting up of special 
courts and of special judges, and in so far as the Act itself selects 
classes of offences which can be tried by them, the Act will be valid 
where it is based on the principle of reasonable classification. 11 But 
where the Act confers on the Government or the Executive the power 
.; of allotting cases for trial by special courts, the question arises whether 
| the entrustment of such a power to the Executive does not make the 
U Act discriminatory on its face. On this question it is well settled that 
the entrustment of such power to the Executive does not per se make 
the Act discriminatory. 12 In such cases, the general principles as to 
reasonable classification having regard to the object of the legislation 
will apply as in all other cases where the legislation is impugned as 
discriminatory. As already observed above, whether an enactment 
providing for special procedure for the trial of certain offences is or is 

9 1951 Hyd 11 (Pr 2) [AIR V 38 C 2] : I L R (1951) Hyd 1 : 52 Cri L Jour 1333 
(FB), Abdur Rahim v. J. A. Pinto. / 


it 


10 1953 S C 15C (163) (Pr 22) [AIR V 40 C 41] : ILR (1953) Hyd 211 : 1953 Cri 
L Jour 862 (SC), Qasim Razvi v. State of Hyderabad. 

1953 Nag 14 (16) (Pr 9) [AIR V 40 C 8] : ILR (1953) Nag 936 : 1953 Cri L Jour 251 
(DB), Shriliisan v. Dattu. (Although some offences are made triable b} r a new set 
of Courts i.e., the Village Panchayat Courts, and a different procedure is allowed 
to be followed by them, there is no infringement of the equality clause if the pro¬ 
cedure of the Courts is not fundamentally inconsistent with the essential princi¬ 
ples of judicial procedure.) 

10a. 1953 S C 394 (397) (Pr 6) [AIR V 40 C 88] : 1953 Cri L Jour 1480 (SC), 
Shiv Bahadur Singh v. State of Vindhya Pradesh. (There can arise no question 
as to such a saving provision infringing Aft. 14 so long as no scope is left for 
any further discrimination inter se as between persons affected by such pending 
matters. Part C States (Laws) Act (30 of 1950), S. 4, Proviso 1 is valid.) 

11 . 1953 S C 404 (410) (Pr 25) [AIR V 40 C 89] : 1953 Cri L Jour 1621 (SC), 
Kcdar Nath v. State of West Bengal. 

1953 Nag 14 (16) (Pr 7) [AIR V 40 C 8] : IL R (1953) Nag 936:1953 Cri L Jour 251 
(DB), Shrildsan v. Dattu. (Where an Act is passed making certain offences under 
the general law of the land triable by a new set of Courts as, for example, the C. P. 
and Berar Panchayats Act (1 of 1947), this does not ipso facto make the Act one 
in infringement of Art. 14, inasmuch as the discrimination is made with 
reference to the offences charged and the punishment prescribed therefor and 
not with reference to the birth, race, creed, religion etc., of the accused 
persons.) 

12 . 1953 S C 404 (Pr 12) [A I R V 40 C 89] : 1953 Cri L Jour 1621 (SC), Kedar 
Nath v. State of West Bengal. 

1952 S C 123 (Pr 34) [A I R V 39] : 1952 SCR 435 : 1952 Cri L Jour 805 (SC), 
Kathi Raning v. State of Saurashtra. 
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not discriminatory and violative of this article must be determined in 
each case as it arises and no general rule applicable to all cases can 
safely be laid down. The practical assessment of the operation of the 
aw in particular circumstances is necessary. 13 Subject to this reserva¬ 
tion, it may be stated that if the impugned legislation indicates the 
policy which inspired it and the object which it seeks to attain, the 
mere fact that the legislation does not itself make a complete and 
precise classification of the persons or things to which it is to be 
applied, but leaves the selective application of the law to be made by 
the executive authority, in accordance with the standard indicated or 
the underlying policy or object disclosed, is not a sufficient ground for 
condemning it as arbitrary and therefore obnoxious to this article 14 
in the case of such a statute, it could make no difference in principle 
whether the discretion which is entrusted to the executive Government, 
is to make a selection of individual cases or of offences, or whether it 
is to select classes of offences or classes of cases. 15 For, in either case 
he discretion to make the selection is a guided and controlled discre- 

' affin" un£otteml one - ail(1 equally liable to be ' 
, ’ Bl,t ; f . '* !’° shown 111 an >' K'von case that the discretion has 

been exercised in disregard of the standard or contrary to the declared 

poicy or object of legislation, such exercise could be challenged and 
annulled under tins article. 16 

15ut where no standard is laid down and no principle or policy is 
disclosed m the impugned legislation to guide the exercise of the discre¬ 
tion by he Government or the Executive in selecting a case for refer 

m Gie aS° tl P ° A t C ° n rl l ^ ^ Un<lei ‘ the Sp0cial P^edure provided 
n the Act, the Act will be m contravention of this article. 17 . 

« TSfA v 10 0 W1: 

« : “V m : ;»•,« S : „„ c.L L Jon, 8 „, (SC) 

lissassas 

Mol,awed £ Co. v. Stale of Madras ’ 1 ' U ' S « ed 

“y SiS T * °"'‘ rn. 
XXStSSHTSSt 'Sf i«• - 

case he likes to be tried bv a Court and S t Upetl f ntende “ t of Customs to send any 
with by him departmentaUy—This is bad°) ^ CRSe he hkeS to bo dealt 

msm? fc L 1441 (sb) ' *- 

more severe punishment, is violative o t this nrtide.E ' ACt P resclibes 
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These principles are illustrated by three decisions of the Supremo 
Court: 

(i) State of West Bengal v. Anwar Ali , 18 

(ii) Kathi Baning v. State of Sauraslitra , 19 

(iii) Kedarnath v. State of West Bengali 
These cases may be briefly considered here : 

(i) The State of West Bengal v. Anwar Ali. 21 

In this case the validity of S. 5 (l) of the West Bengal Special 
Courts Act (10 of 1950) was in question. That section ran as follows: 

A special Court shall try such offences or classes of offences or 
cases or classes of cases as the State Government may, by general or 
special order in writing, direct.” 

Acting under this section, the State Government by notification 
ordered that the case of certain specified accused persons should be tried 
by the Special Judge in accordance with the special procedure. It was- 
held by a majority of the Supreme Court that in so far as the section 
empowered the State Government to refer for the trial of the Special 
Judge a particular case it was void under this article. The majority 
decision was based on the view that the impugned legislation did not 
lay down any principle or disclose any policy to guide the exercise 
I °f the discretion of the Government in selecting a “case” for reference 
to the special Court. All that was relied on as indicative of a guiding 
principle for selection was the object, as disclosed in the preamble of 
the Act, of providing for the “speedier trial of certain offences”. The 
| majority of the learned Judges brushed that aside as too indefinite and 
vague to constitute a reasonable basis for classification. 

Speedier trial of offences,” observed Mahajan, J. (page 86 of 
the A. I. R.), ‘may be the reason and motive for the legislation. 
But it does not amount to a classification of offences or of cases.. 
In my opinion it is no classification at all in the real sense of the 
term, as it is not based on any characteristics which are peculiar to- 
persons or to cases which are to be subject to the special procedure 
prescribed by the Act.” 

(ii) Kathi Baning v. State of Saurashtra. 22 

In this case, the impugned Ordinance had been passed to provide 
for public safety, maintenance of public order and preservation of 
peace and tranquillity in the State” and provided for the establish¬ 
ment of special courts of criminal jurisdiction in certain areas to try 
j certain classes of offences in accordance with the simplified and 
shortened procedure. The section relating to the power of the Govern¬ 
ment to allot cases for trial by special Courts was practically in the 

18. 1952 S C 75 [AIR Y 39 C 18] : 1952 S C R 284 : 1952 Cri L Jour 510 (SC). 

19. 1952 S C 123 [AIR V 39] : 1952 SCR 435 : 1952 Cri L Jour 805 (SC). 

20. 1953 S C 404 [AIR V 40 C 89] : 1953 Cri L Jour 1621 (SC). 

21. 1952 S C 75 (Prs 50. 51) [AIR V 39 C 18] : 1952 S C R 284 : 1952 Cri L Jour 
510 (SC). 

22. 1952 S C 123 (Pr 20) [AIR V 39] : 1952 SCR 435:1952 Cri L Jour 805 (SC>. 
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Jsame terms as S. 5 (1) of the West Bengal Act above quoted. Acting 
under the section, the State Government directed that certain specified 
offences (which included offences under Ss. 302, 307 and 392 read 
with S. 34, Indian Penal Code, with which the appellant in the case 
was charged) should be tried by the special court. It was held by a 

majority of the Supreme Court that the impugned legislation was not 
violative of this article. 

The majority view proceeded on the basis that the clear recital in 
the enactment in question of a definite objective furnished a tangible 
and rational basis of classification to the State Government for the 
purpose of applying the provisions of the law, and for choosing only such 
offences or cases as affected public safety, maintenance of public order 
and the preservation of peace and tranquillity. The State Government 
was expected only to select such offences or class of offences or class 
of cases for being tried in a special court in accordance with the special 
procedure as were calculated to affect the public safety, maintenance 
of public order, etc. 

It will be noted that in this case the impugned legislation had 
made a twofold classification of offences with reference to type as well 
as territory. Further, it was not a particular case which was referred 
for trial to the special court but certain specified offences which 
included the offences charged against the accused. But in the light of 
the decision in Kedarnath's case 23 (discussed below) this last men- 
tioned characteristic cannot be regarded as the decisive factor. The 
real basis of the decision of the majority was that the impugned provi¬ 
sion was based on a rational classification having regard to the object 
of the legislation. Patanjali Sastri, C. J., referred to the affidavit filed 
on behalf of the State giving facts and figures relating to the increas¬ 
ing number of incidents of looting, robbery, dacoity, nose cutting and 

murder by marauding gangs of dacoits in certain areas of the State 
and concluded as follows : 

“The impugned Ordinance having thus been passed to combat 

the increasing tempo of certain types of regional crime, the two 

fold classification on the lines of type and territory adopted in the 

impugned Ordinance, read with the notification issued thereunder 

is in my view reasonable and valid and the degree of disparity of 

treatment involved is in no way in excess of what the situation 
demanded.” 




(Hi) Kedarnath v. State of West Bengal. 2 * 

In this case, S. 4 of the West Bengal Criminal Law Amendment 
( peeial Courts) Act (21 of 1949), was impugned on the ground that 
it enabled the Government to single out a particular case for reference 
to the special court for trial by special procedure, which denied to 
persons tried under it certain material advantages enjoyed by those 
' tned by the ordinary procedure . It was contended that such a provi. 

v 40 c S9]: 1953 Cri L Jour 1621 (SGJ - Natk 
24. 1953 S C 404 (Prs 10, 11) [AIR V 40 C 89] : 1953 Cri L Jour 1621 (SC). 
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.sion was void under the Supreme Court ruling in Anwar AH Sarkar's 
case.- 0 The majority of the Supreme Court overruled this contention 
and held that the case came within the rule of the Saurashtra Ordi¬ 
nance case.-' 0 The majority judgment of the Supreme Court delivered 
by Patanjali Sastri. C. J., explained the two decisions and pointed out 
that there was no conflict in principle between them, and expounded 
the true principle applicable to such cases. 


In this case also, the impugned law had classified the offences 
triable by the special Court as to territory as well as the typ& pf 
offence. The object of the enactment was given as being the need to 
provide for the more speedy trial and more effective punishment of 
certain offences, set out in the schedule annexed to the Act. Patanjali 
Sastri, C. J., who delivered the majority judgment, referred to the 
peculiar conditions with which the Act was intended to deal. He" 
observed, “viewed against this background it will be seen that by and 
large the types of offences mentioned in the schedule to the Act are 
those that were common and widely prevalent during this period and 
it was evidently to prevent or to place an effective check upon the 
commission of such offences that the impugned legislation was con- 
sidered necessary.” He concluded : “Hence the system of special 
Courts to deal with the special types of offences under a shortened and 
simplified procedure was devised and it seems to us that the legisla¬ 
tion in question is based on a perfectly intelligible principle of classi¬ 
fication having a clear and reasonable relation to the object sought to 
be attained.” 


As regards the objection that the impugned provision vested in 
the State Government an unfettered discretion to choose any particular 
case of a person alleged to have committed an offence falling under 
any of the specified categories for allotment to the special Court, the 
learned Chief Justice observed : 

“The argument overlooks the distinction between those cases 
where the Legislature itself makes a complete classification of 
persons or things and applies to them the law which it enacts and 
others where the Legislature merely lays down the law to be applied 
to persons or things answering to a given description or exhibiting 
certain common characteristics, but being unable to make a precise 
and complete classification, leaves it to an administrative authority 
to make a selective application of the law to persons or things 
within the defined group, while laying down the standards or at 
least indicating in clear terms the underlying policy and purpose in 
accordance with, and in fulfilment of, which the administrative 
authority is expected to select the persons or things to be brought 

under the operation of the law.It is not, therefore, correct to 

say that S. 4 of the Act offends against Art. 14 of the Constitution 

25. 1952 S C 75 [A I R V 39 C 18] : 1952 S C R 284 : 1952 Cri L Jour 510 (SC), 
State of West Bengal v. Anwar Ali. 

26. 1952 S C 123 [AIR V 39] : 1952 S C R 435 : 1952 Cri L Jour 805 (SC), Kathi - 
JRaning v. State of Saurashtra. 
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merely because the ‘Government is not compellable to allot all cases 
of offences set out in the schedule to Special Judges but is vested 
with a discretion in the matter.” 

Thus, the mere fact that the Government or Executive is em¬ 
powered to lefer for trial by the special court individual cases will 
not vitiate an Act under this article, where the Act makes a reason¬ 
able classification of offences having regard to the object of the Act. 
The undermentioned cases , 27 in so far as they have adopted as a 
conclusive test of distinction, the question whether the State Govern¬ 
ment has been empowered to refer to the special court individual 
cases or whether it has been empowered to refer classes of offences or 
cases, should be treated as superseded by the decision of the Supreme 
Court in Kedarnath v. State of West Bengal. 2 * But where the Execu¬ 
tive is empowered to allot for trial by the special court under the 
Jjspecial procedure aj^ case whatsoever without any classification of 
f offences out of which the Executive is to make its selection or without 
|any_clear indication of legislative policy or object for the guidance of 
I the Executive, the provision .will be invalid. 2 " It must also be noted 
that even where the Legislature makes a classif ication and the Execu¬ 
tive is empowered to allot cases out of the group or groups indicated 
by the Legislature, the classification made by the Legislature must be 
a reasonable one having regard to the object of the Legislature . 30 As 


27. 1952 S C 235(242) [AIR V 39] : 1952 SCR 7l() : 1952 Cri L Jour 1167 (SC) 
Lachmandas v. State of Bombay. (Section 12 of the Bombay Public Security. 
Measures Act in so far as it authorises the Government to direct specific and.’ 
particular ‘cases’ to be tried by the Special Judge is unconstitutional and void ; 
AIR 1951 S C 75 and AIR 1952 S C 123, Rel. on.) 

1953 Hyd 33 (35) (Pr 7) [AIR V 40 C 20] : ILR (1952) Hyd 877 : 1953 Cri L Jour 
454 (FB), Mohd. Hydar v. Hyderabad State. (Hyderabad Special Tribunals 
Termination and Special Judges Appointment Regulation, 10 of 1359F, is hit bv 
Art. 14 and is void : AIR 1951 Hyd 11, Overruled, AIR 1952 S C 75 and 41R 
1952 S C 235, Rel. on.; AIR 1952 S C 123, Disting.) 

i£>52 Ca! 644 (Pr n) [A I R V 39] : 1952 Cri L Jour 1447 (FB), J. K. Gupta 

(21oM949f s T 11 i Bcngal Criminal Law Amendment (Special Courts) Act 
(21 of 1949), S. 4 (1), is invalid : Overruled by AIR 1953 S G 404 ) 

““““ (pr 10 > t-B V 40 C 150] : 1953 Cri L Jour S99, Badri Pra,ad v. 

2 The%?aU.' S1) CA 1 E V 40 C 9G] : 1953 Cri L Jour G73 (DB), Edward 

1953 Had 105 (115) (Pr 29) [A I B V 40 C 35] : 1953 Cri L Jour 277 F 1 I Sued 
Mohamed & Co. v. Stale of Madras. ’ ' * yed 

1959 Nttg 413 < P « 2G ' 27) [A 1 B V 39 C 45 (10)] : 1LB (1952) Nag 14 • 1952 Cri 
L Jour 646 (DB), Jagjivanrao v. The State. ° 

28. 1953 S C 404 (Pr 14) [AIR V 40 C 89] : 1953 Cri L Jour 1021 (SC). 

2 (SC) 19 /nW C 23 '? (Pr / A ^ V 39] : 1952 S C B 710 : 1952 Cri L Jour 1167 
Lachmandas v. State of Bombay. 

"(SC ISllu 17 wL 1b,1 s “i 7“ ,°.wli, 1 ’ 52 S 0 “ " ‘“““•■‘H 

17X ll T 40 C SW : >»“ “ 1 ”*■ m. K,a.r 

l^SaurashWa^ ® ° ® *** ' 1952 ^ L Jonr 8 ° 5 
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Article 14 
Notes 25-27 


to the power of the State Government to order offences to be tried by 
jury in Sessions Court, see Note 26. 


Retrospective 

Effect 


The question has arisen as to the validity of proceedings before 
special Courts commenced before the coming into force of the Consti¬ 
tution and continued thereafter. For a discussion of this question, see 

notes on Art. 13 ; see also Note 42, sub-heading “Evacuee property 
law.” 


26. Power of State Government to order trial before Ses¬ 
sions Court to be by jury—Under S. 268, Criminal Procedure Code, 
all trials before a Court of Session shall be either by jury or with the 
aid of assessors. Under S. 269 of the Code the State Government may, 
by order, direct that the trial of all offences or any particular class 
of offences before any Court of Session shall be by jury in any district 
and may revoke or alter such order. Thus, the State Government has 
been given the power of determining whether the trial of a certain 
offence in a Sessions Court is to be by jury or with the aid of assessors. 
The conferment of this discretion on the State Government does not 
amount to an infringement of the principle of equal protection of the 
laws and so does not invalidate S. 269 of the Criminal Procedure Code. 1 

27. Denial of right of suit or of other legal remedy. —The 
right of applying under the ordinary law to the Courts of the land in 

^appropriate form for redress of grievances is a Fundamental Right and 
any action taken by the State which affects this right in the case of 
| any particular person or class of persons, prima facie violates the 
* principles of equality under this article. Thus, the denial to a person, 
by means of the law of a Legislature, of the right of civil suit is a 
denial of equal protection of the laws, unless there is a reasonable ground 

for the exclusion of such a right in any case. This article means that 

% 

all persons should have like access to the courts of the country for the 
protection of their persons and property, the prevention and redress of 
wrongs and the enforcement of contracts. 1 The right to institute a suit 


Article 14 — Note 26 

1. 1953 Cal 394 (Pr 10) [AIR V 40 C 150] : 1953 Cri L Jour 899, Badri Prasad 
v. The State. (Principle that the classification should be deducible from the Act 
itself applies only to special Acts, and not to the general law of procedure — 
S. 269, Criminal P. C., is not invalid, inasmuch as under that section, the State 
Government is not given power to allot individual cases, but only classes of 
offences.) 

[See also 1953 All 123(128)(Pr 27) [AIR V 40 C 53]:1953 Cri L Jour 356(DB), Dal 
Chand v. State. (Notification under S. 269. Cr. P. C., by Government directing 
that the trial in certain districts of certain offences shall be by jury, held not dis- 
criminatory, as the classifications made were based on reasonable considerations.) 
1953 Cal 602 (Pr 16) [A I R V 40 C 231] : 1953 Cri L Jour 1377 (DB), Badha 
Nath v. State. (Notification under S. 269 for trial by jury being in respect of 
classes of offence there is no contravention of Art. 14 : AIR 1953 Cal 394 and 
AIR 1953 All 123, Rel. on.)] 

Article 14 — Note 27 

1. (1921) 257 U S 312 (339) : 66 Law Ed 254 (266), Truax v. Corrigan. (Prohibi¬ 
tion against interference by injunction between employers and employees in cases 
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in Qj Court of law regarding one’s claim is a civil right and if a person 
is to be deprived of his right to claim property under his personal law 
by his claim being dismissed under an enactment of the Legislature, 
it would prima facie amount to a denial of the equal protection of 
laws. 2 (See also Note 8.) 


28. Procedure of administrative tribunals. — There is no 
contravention of this article in providing a procedure for administrative 
tribunals like the Industrial Courts which is different from that of the 
ordinary courts. 1 The discrimination made between a litigant in the 

growing out of disputes concerning terms or conditions of employment denies 
equal protection of laws when applied to defeat injunctive relief.) 

[Compare 1958 Trav.Co 327 (332) (Pr 19) [AIR V 40 C 122] : ILR (1952) Trav. 
Co 670 (DB), Vishnu v. Poulo. ((Travancore-Cocliin) Holding (Stay of Execution 
Proceedings) Act (8 of 1950)—Act dees not offend Art. 14— Object of legislation 
is to afford temporary relief to particular class of persons, viz. tenants of holdings 
as defined in the Act.)] 


2. 1951 Hyd 1 (Prs 21, 22, 23) [AIR V 38 C 1] (FB), Mahbub Begum v. Hydera¬ 
bad State. ((Hyderabad) Wali-ud-Daula Succession (Decision of Disputes) Act 
(16 of 1950) — Act infringes Art. 14 of the Constitution of India inasmuch 
as by S. 2 (1) it dismisses the claims of the persons mentioned therein. The 
Act takes away the property of those persons, viz., the decree obtained by 
them, in contravention of Art. 31 of the Constitution and also infringes the rights 
of those persons to hold property accruing to them under the decree as per 
Art. 19 (f) of the Constitution. The Act is, therefore, void under Art. 13 (2) in so 
far as it relates to the claims and rights of those persons. Section 2 (1), and S. 3 
so far as it relates to S. 2 (1) are declared void.) 

1952 Pat 166 (Prs 45, 46) [AIR V 39 C 55 (12)] : ILR 30 Pat 1085 (DB), Banlcey 
Singh Jhingan Singh. (Applying this test, S. 3 of the Barahiya Tal Land (Decla¬ 
ration ol Possession) Act (26 of 1950) is found to offend the provision of Art. 14. 
Ihe Act makes differential treatment between the landlords and tenants for 
wlio.se benefit it is intended. The landlords, including the plaintiffs, are forbidden 
to seek relief in Court but there is no such limitation imposed upon the tenants, 
including the defendants, or any other landlord of the locality. Thus there is a 
complete denial of equality before the law to the landlords governed by the Act 
which is, therefore, idtra vires the State Legislature.) 

[See also 1934 P C 81 (86) -[AIR V 21] (PC), Itamayya v. Lahshminarayana. 

(Where evidence is inconclusive as to whether the iuam grant conveyed the 

kudivaram right or not, the burden of proof that the inam is an estate within 

the Act is on the defendant because the terms of S. 9, Civil P. C., lay down a 

general rule in favour of the jurisdiction of the civil Court, and the burden of 

proof is on the party who maintains an exception to the general rule : AIR 1915 
Mad 738, Rel. on.) 

(04) 28 Mad 42 (50) : 32 Ind App 45 (PC), Maharaja of Jeypore v. Gunupu- 
ravi Deenabandhu. (Held (reversing the decision of the Governor of Madras 
in Council), that the legal right to bring a suit, and to have it determined by 

C ° Uld DOt be barred by considerations of political expediency.) 
(1908) -09 U S 123 (147) : 52 Law Edn 714 (724), Ex parte Young. (A statute 
providing for the establishment of rates for railroad transportation without 
giving the corporation an opportunity to be heard, which fixes penalties for 
disobedience of its provisions by fines so enormous and imprisonment so severe 
as to intimidate the corporations and their officers from resorting to the Courts 
to test the validity of the rates, is unconstitutional, as depriving the corpora¬ 
tions of the equal protection of the laws.)] 

' Article 14 — Note 28 

Viw“ ad 447 (449) (Pr 3) [AIR V 40 ° 170] ’ Ba ^ ami v - Industrial 


Article 14 
Notes 27-28 


# 


1 Ind.Con. 18. 
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ordinary court of law and before a tribunal, like the Industrial Tribunal, 
can easily be justified on the basis of reasonable classification. The 
classification is not arbitrary but is based upon the nature of the tribunal 
and the purpose for which it is constituted. 2 Hence, S. 36 (4) of the 
Industrial Disputes Act, 1947, under which a party is not entitled as 
of right to be represented by a legal practitioner but can only be so 
represented with the consent of the other parties to the proceedings 
and with the leave of the tribunal, is not repugnant to this article. 3 
The justifiability of such a provision has been explained as follows 4 : 

llie object of the constitution of labour tribunals was to have 
an expeditious and just settlement of disputes between the employers 
and employees in the interests of industrial peace. It was also 
apparently intended as a convenient device to avoid costly and 
prolonged litigation in courts of law and to place the two categories 
of disputants, i. e., the employees and employers with obvious dis¬ 
parity in wealth and influence, as far as possible on an equal level. 
To achieve this object labour tribunals are constituted. The makers 
of the law might have thought that an unrestricted right to be 
represented by an advocate would defeat the aforesaid purpose. Such 
restrictions on the right of a party to be represented by an advocate 
before tribunals are not unknown in other parts of the world.\> 

29. Right to be represented by legal practitioner in litiga¬ 
tion—The denial of a right to be represented by a legal practitioner 
except by consent of the other parties and by permission of the Court 
under S. 36 (4), Iudustrial Disputes Act, 1947, is based on the principle 
of reasonable classification and does not constitute a violation of the 
equal protection clause. 1 v 


30. Kstate abolition legislation. — The validity of what may 
compendiously be termed, for the sake of convenience, as estate abolition 
legislation, has been questioned before the Courts. There was a difference 
of judicial opinion on the matter. The H igh Courts of Allahabad, 1 

2. 1953 Mad 447 (449) (Pr 3) [AIR V 40 C 170], Rangasivami v. Industrial 
Tribunal. 

3. 1953 Mad 447 (451) (Pr 6) [AIR V 40 0 170], Rangasivami v. Industrial 
Tribunal. 


[See also 1951 Trav.Co 203 (Pr 22) [AIR V 38 C 81] : ILR (1951) Trav.Co 458, 
Nagalinga Nadar Sons v. A. T. H. L. C. Workers' Union. (In this case also it 
was held that S. 36 (4) of the Industrial Disputes Act, 1947, was not repugnant to 
this article. But the ground of attack was different. It was that the provision would 
lead to the result that the disputants in some cases will have legal aid but the 
disputants in other cases will not have such aid—The contention was rejected.)} 

4. 1953 Mad 447 (449-450) [AIR V 40 C 170], Rangasivami v. Industrial 
Tribunal . 


Article 14 — Note 29 

1. 1953 Mad 447 (449). (Pr 3) [AIR V 40 C 170], Rangasivami v. Industrial 
Tribunal. 


Article 14 — Note 30 


1. 1951 All 674 (Pr 88) [AIR V 38 O 182] :ILR (1952) 2 All 46 (FB), Surya- 
palsing v. U. P. Oovt. (Section 4 (2), U. P. Abolition of Zamindari and Land 
Reforms Act, 1950 (1 of 1951) does not offend Art. 14 as it cannot be said that 
such classification as may result from S. 4 (2) does not rest on a reasonable basis.) 
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Nagpur 2 and Madhya Bharat 3 upheld such legislation, while the Patna 
High Court 4 regarded it as unconstitutional. The matter has now been 
settled by the decision of the Supreme Court 4 * that the legislation in 
the different States on the subject is valid. The constitutionality of the 
legislation was attacked on various grounds under this Part relating 
to Fundamental Rights. One of the grounds was that the legislation 
offended the principle of equality embodied in this article inasmuch as 
it made a distinction, which was said to be unwarranted, between the 
richer and the poorer landlords as regards the rate at which the com¬ 
pensation payable to them was to be calculated. In view of the recent 
decision of the Supreme Court, the question has become purely one of 
academical interest now. But the principle is established now that a 
distinction based on the economic condition of different classes or 

groups cannot be treated as unreasonable. 6 See also the undermentioned 
cases.V 


See also notes on Art. 31. 


31. Rent reduction in estates- Under the Madras Estates 

Land (Reduction of Rent) Act (30 of 1947), the rents payable by 
tenants in estates were reduced to the level of ryotwari assessment, 


2. ( 53) I L R (1953) Nag 1 (Gl) (FB), Ganpatrcio Pandc v. The State. 

3. 1952 Madh B 57 (Prs 43, 44) [AIRY39C 25] : I L R (1952) Madk B 178 
(FB), Bam Duhey x.Govt. of Madhya Bharat. (Madhya Bharat Zamindari Aboli - 
ti°n Act (13 of 1951) is not discriminatory. The provisions relating to the 
award of rehabilitation grants though discriminatory are not void The 
distinction between the bigger and the smaller Zamindars cannot be said to be 
arbitrary or capricious. A distinction based on the economic condition of the 
different classes cannot be said to be unreasonable.) 

4. 1951 Pat 91 (Prs 16, 62, 106) [AIR V 38 C 15] : ILR 30 Pat 454 (SB) Kame 
shicar Singh v. State of Bihar. (Per Special Bench:- The Bihar Land Reforms 
Act, 1950, is unconstitutional and void as it contravenes the provisions of Art 14 
of the Constitution — Having regard to the scheme of operation of S. 3 it gives 
such an unrestrained power that it is bound to result in discrimination between 
members of the same class standing in like circumstances and conditions Per 
Reuben J -Object of Bihar Land Reforms Act, 1950-Giving of compensation - 
It is not reasonable classification which assesses value at 20 times the net 
income m the case of a poor man and three times in the case of a rich man — 

acquired 6 ) ^ Pr ° greSS1Ve taxation does apply to compensation for land 


4 a a 65 19 (sc) S Vtl % 2 P 7 ! [AIE V 9]: , 1952 s c R 889 ' 102 °' 1050 : ILE 31 ™ 

1 6 ° : a .[. 0f t '' - V - Kamcshunr Si»9h. (The argument that the 

ttZhU H le 6'slat.on violated Art, 14 of the Constitution is no longer 

a" <"* *-—» 

s i.r D l * <itw 

mV Ah ( ,v 8) C tr R V 40 °, 46] (FB) ’ Mal °^ ao - of Madhya 

anaiat. (M. B. Abolition of Jagirs Act (28 of 1951) S 4 (1) (p) ia hoA wiv t 
2? v « 7P- 55- perpetrating a frL^on 

1953 All 92 L)Tp r ra 9H e AIB V P 40 V C 3"1 V? “ Constituti “-) 

/ Tf -i A LAli * V 4U 0 3 'J. Mohammad Baza v. State of U P 

( annot be said that merely because the provisions of a Zamindari Abolition Act 
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Article 14 but there was no provision for the enhancement of rent where it, was 
Notes 31-32 below the ryotwari assessment level. It was held that it did not 

invalidate the Act under this article and that the Act was only an 
illustration of the constitutional practice of classification which was 
reasonable and permissible. There was no discrimination when the 
scope and intendment of the Act were taken into consideration. In the 
light of the Preamble of the Act, provision for enhancement of rent 
would be completely out of place in the enactment. There was no 
discrimination between one landholder and another and between one 
tenant and another. 1 

32. Prohibition laws. — There is nothing wrong prima facie 
in the Legislature according special treatment to persons of the armed 
forces who form a class by themselves in many respects and who have 
been treated as:such in various enactments and statutory provisions. 
Hence, S. 39 of the Bombay Prohibition Act, 1949, in so far as it 
affects the military and naval messes and canteens, warships and 
troop ships, cannot be held to be invalid on the ground that it contra¬ 
venes Art. 14. 1 But the classification of persons who are used to 
drinks on the basis of wealth or social position, clearly amounts to 
invidious discrimination and any rule or law permitting or based on 
such classification will be void. 2 

Similarly, where liquor permits are granted to foreign nationals, 
the exclusion of citizens of French and Portuguese Settlements in 
India from the general category of foreign nationals and refusal to 
issue liquor permits to them, is an infringement of this article. Such 
settlements, although geographically situated in India must be treated 
as part of the territory of France or Portugal, as the case may be, 
and the citizens of such settlements cannot be treated as Indian 
citizens and not as foreign nationals for the issue of liquor permits. 
It is not open to the State Government to exclude citizens of French 
and Portuguese Settlements in India from the general category of 

relating to the payment of compensation are different from the principles laid 
down in the Land Acquisition Act, this article is contravened.) 

Article 14 — Note 31 

1. 1952 Mad 203 (213, 224) (Prs 31 & 66) [AIR V 39 C 98], Rajah of Bobbili v. 
State of Madras. 

Article 14 — Note 32 

1. 1951 S G 318 (Pr 21) [AIR V 38 C 55] : 52 Cri L Jour 1361 : 1951 SCR 682 
(SC), State of Bombay v. F. N. Balsara. (AIR 1951 Bom 210, Reversed.) 

2. 1951 Nag 58 (Prs 115, 116, 202) [A I R V 38 C 20] : 1LR (1951) Nag 646 : 52 
Cri L Jour 1140 (FB), Sheoshankar v. M. P. State Govt. (Rule 7 of the C. P. 
and Berar Foreign Liquor Rules, 1938, enables any person who satisfies the 
appropriate authority that ‘his social and economic status and habits’warrant the 
granting to him of a permit, to obtain a permit for the consumption of intoxica¬ 
ting liquor, not as a medicine but for his enjoyment as a beverage. Rule 7 has, 
therefore, become void under Art. 13 (1) after the commencement of the 

Constitution. Per Hidayatullali , J -The permit system envisaged by S. 29 (2) 

and Rr. 7 and 7A of the Central Provinces and Berar Foreign Liquor Rules, 
1938, creats an inequality. By reason of this inequality, these rules and S. 29 (2), 
which enables the Provincial Government to enaot such rules are void under the 
Constitution.) 
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foreign nationals on the ground that the grant of permits to them 
might lead to abuse. 3 

For a discussion of the validity of Prohibition Laws from the 
point of view of Art. 19, see notes on that article. 


Article 14 
Notes 32~33 


33. Labour laws. — The provisions of the Industrial Disputes 
Act, 1947, do not contravene this article. Both the employer and 
employee are given similar right to invoke the application of the 
provisions of the Act. The Act does not make any discrimination 
between employers and employees or between employers or employees 
inter se. There is nothing in the Act which ex necessitate compels 
the Industrial Tribunal to make any discrimination, though perforce 
the Tribunal may have to make a classification in deciding a dispute. 1 

Sections 27A and 30 of the Bombay Industrial Relations Act 
(11 of 1947), are not inconsistent with this article. Though the provi¬ 
sions of the sections make a distinction between Union and Union, 
inasmuch as only a ‘representative’ Union is held to be entitled to 
represent labour before the Industrial Court, that cannot be said to be 
a provision -which violates the principle of equality before the law. It is 
no bieach of this article for the Legislature to make a classification 
on rational grounds. 2 A provision entitling a party to an industrial 
dispute to be represented by legal practitioner before an Industrial 
Tribunal with the consent of the other parties and with the leave of 
the Tribunal cannot be attacked as violating the principle of equality 
under this article on the ground that such a provision would lead to 
the result that the disputants in one case may get legal aid while the 
disputants in another may not. 3 The reason is that the test can only 
be whether the contending parties to a particular dispute have the 
equal protection of the law. But where in legislation relating to indus¬ 
trial disputes, an arbitrary distinction is made not having any rational 
bearing upon the sub ject in question, the relative provisions will be 

S. 1952 Mad 734 (735) (Pr 6) [AIR V 39] (DB), Luis Caetano Henzes v. State 
of Madras. 

Article 14 — Note 33 

1 - , 1951 , Mttd 974 (Pr 9 > f AIR V 38 C 338] (DB), Sree Meenakshi Mills v. Slate 
of Madras. (Award made in pursuance of reference under the Act, re-instating a 
dismissed employee and granting additional bonus to the workers, are not incon¬ 
sistent with the Fundamental Rights conferred by Part III of the Constitution ) 

n if 3 Madh B 231 (PrS 14 ’ 16) [AIR V 40 0 87 1 (DB), Jivajirao Cotton 
MM* v - Ch n a n lr J na / n > Industrial Court. (Bombay Industrial Relations Act (11 of 

. 4 7” S< 73 - A (“adapted in M. B. State) — S. 73-A is not discriminatory 
within scope of Constitution of India, Art. 14. The fact that a registered 
Umon of Employees is given the right of making a reference to the Industrial 
Oourt but in the case of an employer , he has no similar right, but only the 
Government can refer industrial dispute, does not invalidate the Act.)] 

2 ; 1951 195 (Prs 18 ’ 40 > £ AIR V 38 C 22] : I L B (1951) Bom 318 : 52 Cri 

L Jour 779 (DB), Baja Kulkarni v. State of Bombay. 

fo^ 9 ^ 3 4 1 ? l 449 * ^ AlR V 40 0 17 °]» Bangaswami v. Industrial Tribunal. 

It j Z' C ° 203 (Pr 22) [MR V 38 C 81] : ILR < 1951 ) T rav-Co 458, Nagalinga 
Nadar Sons v. A. T. H. L. C. Workers' Union . 


Industrial 
disputes legisla¬ 
tion 
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Article 14 
Note 33 

Regulation of 
hours of work 
for employees, 
etc. 


Shops and 
Establishments 
Act 


void under this article. 4 

The State has ample powers of regulating hours of work of 
employees in industrial and commercial establishments, etc., and in 
doing so the State has got the power also of classifying the employees 
in any reasonable and rational manner with reference to the circum¬ 
stances connected with the nature of work and other factors. In 
making such laws or regulations the State does not violate the principle 
of equality before the law or the equal protection of the laws. 4a Thus, it 
has been held that restrictions as to the hours of work of women 
employees of certain establishments like hotels, etc., at night time 

were quite within the power of the State and did not violate the equal 
protection clause. 5 

The Madras Shops and Establishments Act (36 of 1947), S. 41, 
provides against arbitrary dismissal of employees by enacting that 
they must not be dismissed without reasonable cause and without at 
least one month’s notice. The provision is not invalid under this 
article on the ground of discrimination between employer and employee, 
the alleged discrimination consisting in the fact that while the 
employee is entitled to resign with impunity at any time, restrictions 
are placed on the employer’s right of dismissing him. The reason is 
that there are obvious differences between the two classes of persons 

4. 1951 Mad 191 (Prs 10, 12) [A I R V 38 C 19] : 52 Cri L Jour 744 (DB), G. P. 
Sarathy v. State of Madras. (Sections 5 and 6 of the Industrial Disputes (Madras) 
Amendment Act, 1949, by validating awards which have not been quashed by 
Courts and by validating awards which though apparently are void but have not 
been so declared by Courts, has discriminated between persons to whom the 
same set of circumstances applied, and therefore, offended Art. 14 of the Con¬ 
stitution. Though the Legislature recognised that the awards are invalid, it has 
afforded protection to persons who have approached Courts and have secured 
declarations that awards based on the same footing as those which have been 
legislatively held valid are not current and valid.) 

(1921) 257 U S 312 (339) : 66 Law Ed 254 (266), Truax v. Corrigan. (Prohibition 
against interference by injunction between employers and employees in cases 
growing out of dispute concerning terms or conditions of employment denies 
equal protection of laws when applied to defeat injunctive relief.) 

4a. (1908) 52 Law Ed 551 (556) : 208 U S 412, Muller v. Oregon. (Rights under 
14th Amendment not infringed by limitation of hours of labour of women 
employees in laundries to 10 hours daily although like legislation affecting male 
employees may be invalid.) 

5. (1924) 264 U S 292 (296, 297) : 6S Law Ed 690 (695), Badice v. New York. 
(Act forbidding employment of women in restaurants between 10 P. M. and 
6 A. M. not bad though it is not applicable to entertainers in such places, 
attendants in cloakrooms, etc.) 

(1915) 236 U S 383 (395) : 59 Law Ed 632 (636), Bosley v. McLaughlin. (Statute 
forbidding employment of women in certain specified establishments for more 
than 8 hours in one day or 48 hours in one week—Exempting graduate nurses 
does not render statute unreasonably discriminatory although such prohibition 
applies to student nurses in hospital training school, etc.) 

(1915) 236 U S 373 (383, 384) : 59 Law Ed 628 (631, 632), Miller v. Wilson. 
(Limiting hours of work of women employees in hotel establishments upheld. So 
also exempting women employees of certain establishments from the regulations 
as to working hours. Hours of work may be limited in hotels, though they are 
not limited in boarding houses, etc.) 
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which do not yield to common treatment. 6 So also, the Act is not bad 
on account of the fact that it applies only to certain classes of 
employers and not to all. 7 The provisions of the Act are not also 
invalid on the ground of its conferring arbitrary power on the Labour 
Commissioner, because his decision is appealable and the appellate 
authority has to act quasi judicially which means that it cannot act 
arbitrarily. 8 The exemption granted by a shops and establishments 
enactment in respect of certain formalities and requirements, to certain 
classes of persons such as those conducting restaurants, etc., with the 
members of their own family without employing outside labour, is not 
open to objection under this article. ,J 


34. Refusal of admission into College to students. _ It 

has been held by the Punjab High Court that the article can have no 
application to a case where certain students are refused admission to 
a college under rules for admission. 1 The decision proceeds upon the 
basis that the article does not take away from the State the power to 
classify on a reasonable basis having regard to the peculiar circum¬ 
stances and characteristics of each problem. It is obvious that any 
rule which the State may make as regards admission of students into 
colleges and other educational institutions will bo void if it is not 
based on any reasonable ground of distinction and discriminates 
against any particular class or group of persons. 2 Regulations of 


6 1953 Mad 326 (Pr 12) [AIR V 40 C 110], SouTn^TBank vTlw 
thayappan. (One is rich, the other poor; one is powerful, the other is weak- one 

wTh . . the , f erV,ce of another and reappoint another in his place 

without detriment to h.s interest, but the other, if discharged, may have to 

staive and go without any appointment — Purpose of the law is to protect this 
class of employees from the arbitrary action of the employers ) 

1 'thayapjmn^ ““ <P ' 13) [AIE V 40 C 110 J’ South *’««« Bank v. Pichu. 


\mya V yau A ““ ^ ^ [AIE V 4 ° 0 110] ’ Souih India Bank v. Pichu. 

V. 9 * 2 A11 7 J 3 (775) (P . r T1 14 > W1 V 39] (DB), Matru'mal v. Chief Inspector of 

1947 * i Kan r ir \ { ?: P - and Commercial Establishments Act (22 of 

b. 4 is not invalid.) 

lS J e L al C°o (Thel 63 , LaW E t S2 , 7 (532) : 249 U s 152 ' MMl'ton V. Terns Forcer 
"T C °- , (The exclusl0 ° of railway employees, domestic servants, farm labourers 

f m ^ P Oyee3 ? enera " y Where there are less than five under a single employer’ 

1913 which sub trf ^ thC . ?’ exas Workmen’s Compensation Act of 16th April 

dhLbhW or izUl iT 3 ' a T ‘° DegMgence ’ a »‘ated compensation for 

disabling or fatal injuries, fixed with relation to the employee’s average weeklv 

wage., in lieu of the common.law liability confined to cases of negligence is not 
such an arbitrary classification as to deny the eqpal protection ofthe iaws to 
an employee not in the excepted classes.) 

Article 14 — Note 34 

ajr vss o,a ’ iL >< <™>> *»i*« <■>»>. 

VS.Z i°cZ!£Z IHZ? ** c ‘ 0 > ' s c - «<9. 

1951 Mad 120 (Pr. u. 15) [ 4 l B V 38 C 14] : I L B (1951) M ad 149 rpm 
Champakam Dorairajan v. State of Madras. * 

Loee also 1954 Mad 67 (Pr 12) TAIR V 41 O l tt • • , , , 

SJiantha Bai. ] L ] ( ° B) ’ Umversit y of Madras v. 
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Article 14 
Notes 34-36 


University that colleges should provide certain facilities for women 
before they could be admitted are not discriminatory on the ground 
of sex. Reference may be made in this connection to the racial dis¬ 
crimination cases considered in Note 18. See also notes on Arts. 15 
and 29. 


35. Monopoly rights. — It has been held by the Orissa High 
Court that an Act under which a joint-stock company is formed and 
is granted a monopoly right for taking over the entire business of 
public transport in the State is not arbitrary but is reasonable in the 
interests of the general public and hence not void under this article. 1 
(See also Note 11.) (See also Art. 19 (6) (ii).) 

36. Discrimination as to sex. — Article 15 (1) provides that 
the State shall not discriminate against any citizen on grounds, inter 
alia, only of sex. Under Art. 15 (3) it is provided that the State may 
make special provision for women and children. Thus, the Constitution 
expressly authorises special provisions being made for the benefit of 
women and children, although the general rule laid down is that 
discrimination on the ground of sex alone will be unconstitutional. 
Article 15 expresses a particular application of the general principle of 
equality embodied in this article. Where a law comes within the 
prohibitory line of Art. 15, it cannot be validated by recourse to this 
article and by applying any principle of reasonable classification which 5 
is applicable only to this article and not Art. 15. 1 Where, however, 

3. 1954 Mad 67 (Pr 12) [AIR Y 41 C 13] (DB), University of Madras v. 
Shantha Bai. (NOTE—In this case it was also held that the Madras University 
was not covered by the term “State” and its regulations cannot be called in 
question as an infringement of the equality clause by the State.) 

Article 14 — Note 35 

1. 1952 Orissa 42 (Prs 17, IS) [AIR V 39 C 10] (DB), Lolianath Misra v. State 
of Orissa. (The object of the Orissa Motor Vehicles (Regulation of Stage Carriage 
and Public Carrier’s Services) Act (36 of 1947), is to secure more efficient 
administration of transport services, through a monopolistic agency controlled 
by the State. The provisions of the Act tend towards the accomplishment of the 
object and do not go beyond the reasonable demands of the occasion. There are 
distinct advantages to the public that are inherent in the control of the under¬ 
taking by a monopolistic company. The private permit holders who are plying 
the motor vehicles for hire on public roads, however rich and influential they 
may be, will never be able' to offer the same facilities to the public. Hence, the 
choice of a joint stock company, in which the State Government and the Union 
Government together woul^ have controlling interests, for the grant of a mono¬ 
poly rights with a view to take over the entire business of running stage carriage 
and public carrier’s services in the State is not arbitrary, but is reasonable and 
in the interests of the general public. Hence the Act is not invalid under Art. 14 
of the Constitution of India: AIR 1951 S C 41, Rel. on.) 

Article 14 —- Note 36 

1. 1952 Mad 193 (195) [AIR V 39 C 95] : I L R (1953) Mad 78 : 1952 Cri L Jour 
434 (DB), Srinivasa Aiyar v. Saraswathi Ammal . 

[See also 1952 S C 123 (125) (Pr 7) [AIR V 39] : 1952 SCR 435 : 1952 Cri I* 
Jour 805 (SC), Kathi Baning v. State of Saurashtra. (Per Patanjali Sastri, 

C. J.: — If unfavourable bias is disclosed and is based on any of the grounds 
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sex is only one of the grounds of discrimination, this article will come 
into play and the matter will have to be considered from the point of 
view of the principle of reasonable classification discussed in Note 1. 
-'he discrimination made between sexes may be justified on this 
principle even in the absence of a provision like Art. 15, cl. (3). 2 

The validity of various laws has been attacked on the ground of 
the law making a discrimination between the sexes. For instance, the 
rule of Muhammadan Law allowing a man to wed four wives while 
enjoining monogamy for the woman has been attacked as making an 
invidious distinction between sexes and as therefore violating” the 
principle of equality under this article. The Bombay High Court 3 
repelled the contention on the ground that the provisions oAhis part 
on Fundamental Rights do not apply to personal laws, a ground the 
correctness of which seems to be debatable. (See Art. 13, Note 2.) 

Under S. 10 of the Divorce Act, a wife suing her husband for 

divorce must prove not only adultery by her husband but also desertion 

and cruelty, while proof of mere adultery by the wife is sufficient to 

entitle the husband to get a divorce from the wife. This provision also 

is not invalid on the ground of discrimination. 1 In justification of 

discrimination between husband and wife made in this provision 

Panchapagesa Iyer, J„ of the Madras High Court observed as follows 
in Dr. Dwarkabai v. Prof. Nainan 5 : 


Section 10, as it stands, is not prima facie repugnant to 
Arts. 13 to 15 of the Indian Constitution. It appears to be based on 
a sensible classification, and after taking into consideration the 
abilities of man and woman, and the results of their acts, and not 
merely based on sex, when alone it will be repugnant to the Constitu¬ 
tion. Nothing in Arts. 13 to 15 of the Constitution can be urged 
for proving that women also ought to be conscripted as soldiers alorn* 
with men, or that girls also ought to be allowed, under the law, to 
^ taken in adoption like boys. It is obvious that, under the second 
example, the discrimination is against women, because they would 
ose by not being adopted by persons having vast properties and yet 
even Mr. Thyagarajan was not prepared to urge that the Hindu Law 
of adoption as it stands is invalid and that girls oug ht to be allowed 

mentioned in Arts. 15 and 16, it may well be that the statute will without 

unless T UT COnde ’ nnatlon as violating a specific constitutional prohibition 
unless it is saved by one or other of the provisos to those articles But the 

that t°he Sta^e atr ‘ ^ ^ diBerB ?^ as under fchafc article there is a presumption 
tnat the btate action is reasonable and justified.)] * 

2. See (1908) 52 Law Ed 551 (556) : 208 U S 412, Muller v. Oregon (Inherent 

n^lTeSSr 68 Whi ° h make SPedal le8i6,atiOQ f ° r ~ 

3. 1952 Bom 84 (Pr 13) [AIR V 39 C 16] : I L R ( 1951 ) Bom 775 • 1959 r.; r 
our 354 (DB), The State of Bombay v. Narasu Appa 

s 1953 SI IZ { Z 8 nT AIR V 40 ° 302L Bai v. Pro/. 

5. 1953 Mad 792 (799, 800) [AIR V 40 C 302]. 
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to -be adopted like boys. I may add also that an adultery by a wife 
is different from an adultery by a husband. A husband commits an 
adultery somewhere, but he does not bear a child as a result of such 
adultery, and make it a legitimate child of his wife to be main¬ 
tained by the wife. He cannot bear a child, nor is the wife bound to 
maintain the child. But if the wife commits adultery, she may bear 
a child as a result of such adultery and the husband will have to 
treat it as his legitimate child and will be liable to maintain that 
child under S. 488, Criminal P. C., read with S. 112 of the Indian 
Evidence Act, which has been made applicable to civil, criminal and 
revenue Courts alike. It is obvious that this very difference in the 
result of the adultery may form some ground for requiring a wife 
in a petition for divorce not only to prove adultery by the husband 
but also desertion and cruelty, whereas the husband need prove only 
adultery by the wife.” 

Regulations of a University requiring that colleges should provide 
certain facilities for women before they could be admitted are not 
discriminatory on the ground of sex but are only reasonable restrictions. 
And hence the denial of admission into a college to a woman student 
under such Regulations is not unconstitutional. 6 

Section 8 (l) (b) of the United Provinces Court of Wards Act 
(4 of 1912) is void on the ground of discrimination against women as 
such. 7 Under that section, females declared by the Provincial Govern¬ 
ment to be incapable of managing their own property come within the 
definition of disqualified proprietors whose estate can be taken over 
by a Court of Wards for management. In the case of male proprie¬ 
tors it is provided that they can be declared “incapable” only on 
certain grounds and after being given an opportunity to contest the 
proposed order. In the case of female proprietors, no such reservations 
are made. This discrimination between the sexes invalidates the law 
as the mere fact of classification is not sufficient to relieve a statute 
from the reach of the equality clause of this article, but it is further 
necessary that the classification must be based on reasonable ground 
and on some difference which bears a just and proper relation to the 
attempted classification and is not a mere arbitrary selection. 8 

Reference has already been made above to Art. 15 (3). 

* 

The validity of S. 497 of the Penal Code (adultery) was attacked 
as offending the principle of this article inasmuch as the section makes 
only the man punishable for adultery and does not make the woman 
punishable as an abettor. The Bombay High Court 9 rejected this 

6. 1954 Mail 67 (Pr 12) [AIR V 41 G 13] (DB), University of Madras v. 
Shantha Bai. 

7. 1952 All 746 (748) (Pr 9) [AIR V 39] : 1LR (1953) 1 All 29 (DB), CracJmell v. 
State of Uttar Pradesh. 

8. 1952 All 746 (Pr 10) [AIR V 39]: ILR (1953) 1 All 29 (DB), CrachneU v. State 
of Uttar Pradesh. 

9. 1951 Bom 470 (Pr 2) [A I R V 38 C 103] : I L R (1952) Bom 449 : 1952 Cri h 
Jour 23 (DB), Yusuf Abdul Aziz v. State. (Once the nature of the offence of 
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argument and held that S. 497 of the Penal Code does not offend the 
pnncip 10 of equality under this article. Similarly, the provisions of 
b. 488 of the Criminal Procedure Code have also been attacked as 
violating the principle of equality under this article inasmuch as the 
right to maintenance is conferred under that section only on a wife as 
against the husband and not on the husband as against the wife. In 
this instance also the argument was rejected by the Court and the 
validity of the section was held unassailable under this article. 10 

Section 354 of the Penal Code which makes assault or use of 
criminal force with intent to outrage the modesty of any woman (and 
does not include man’ within the protection of the article) is not 
invalid as being a violation of the equal protection clause. 11 

The reservation of seats for women in a municipality in accord¬ 
ance with the municipal law has been held not to offend the princinle 
of equality before the law. 12 1 

As seen in Note 33, special legislative provisions for the protec¬ 
tion of women employees in establishments based on their inherent 
need for such protection is not unconstitutional. 13 


It cannot be said that the classification in favour of women, more 
particularly wives and that too tho se deserted by their husbands, are 

adultery is understood and appreciated, it is clear that there could be no question 

women at aT r ThemT s Tf y -' be T U ? th ! laW WaS Dot intended to °Pe»te U P™ 

aeaTnst Md f Under S ' 497 is on ')- against men and not 

shal/not' be anabett* at‘alf-!- 7Z 

not operate equally upon all persons.) 

10. 1952 Mad 529 (Pr 3) [A I B V 39 C 118] : 1952 Cri L Jour 1143 Thamsi 
Ooundan v. Kanni Ammal. (AIR 1951 S C 16, Rel. on ) 

"w 3 v J “f h 4) C t IK V 40 C 51] : 1953 Cri L Jour 964 . Girdhar 

open v. btate . (Under the section, even a woman committing the assault on 

:r,i" ,’r ,t ■■ lk „.„„ 

s as'sr v -, sr 

reservation of seats for women and the rules madJhv U ~ lC ' val Borou g hs Act for 
to*the reservation of seats for their election to flip T i ^ °vemment with regard 

ssiis tx* r::; r“T fr* sks 

s.“ r? '“srs 1 ', 

i j “ ue ’-'onscicution on the manner in which Hip T , 

may decide to constitute the municipal corporation Leg,slatuie 

-Therefore, unless there is some prov^sionTThe ?on^ t authorifcies 

hibits the State Legislature from S , he Consfclfc ution itself which pro- 

the mere fact that the Constitution has no® provid P e ft d ra for any""^ 011011 , 10 " T™*’ 
for women in Parliament or in State Legislatures cannot beUed »T 561118 
against the competency of the State Legislature ) an argumenfc 

,^L s " ( “hi,r„r ,**;'■ 

women necessary, explained.) special legislation for protection of 
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Madras Agri¬ 
culturists’ Relief 
Act 


arbitrary and that it does not bear a reasonable and just relation to 
the case in respect to which a classification is made. Therefore, S. 488 
of the Criminal Procedure Code, which is intended to prevent starva¬ 
tion of wives deserted by their husbands, cannot be questioned as 
inconsistent with the principle of equality under this article on the 
ground that the section only provides for maintenance of the wife and 
contains no similar provision in favour of men as against wives. 14 
Under Art. 15 (3), the power of the State to make special provision 
for women and children is expressly reserved. • 

37. Discrimination in favour of agriculturists and agri¬ 
cultural activities and produce. — The more recent decisions of 
the United States of America are in favour of recognising the validity 
of distinctions made for the benefit of agricultural activities and so it 
has been held that the exemption of agricultural activities from 
criminal proceedings under Anti-Trust Laws is not void. 1 The trend 
to show special consideration for the 4 difficulties of agriculturists is 
also apparent in various pieces of legislation in India, for example 
the Madras Agriculturists’ Relief Act and other similar Acts of various 
States for the relief of agricultural debtors. 

Section 4 of the Madras Agriculturists’ Relief Act does not offend 
this article. The inclusion of simple mortgagees within the term 
“agriculturists”, which, by the way, was due to the judicial interpre¬ 
tation of the term “saleable interest in land”, is not a case of discri¬ 
mination against money-lenders and would not amount to a case of 
class of persons being singled out as a subject for hostile legislation. 
On the other hand, it is conferring a benefit on these non-agriculturists 
and would also take them in for purposes of the benefit of the Act. So 
also, exemptions in clauses (a) to (i) of S. 4 are based upon reasonable 
classification and come within the ambit of the principles showing 
that they have not singled out a person or class of persons for discri¬ 
minating and hostile legislation. 2 

38. Requiring of licences, etc. — Although under Art. 19 
(l) (g) every citizen has a right to practise any profession or to carry 
on any occupation, trade or business, the State is not precluded from 
imposing in the interests of the general public any reasonable restric¬ 
tions on the exercise of the right, especially in the matter of prescribing 

14. 1952 Mad 529 (530) (Pr 3) [AIR V 39 C 118] : 1952 Cri L Jour 1143, Thamsi 
Goundan v. Kanni Ammal. 

Article 14 — Note 37 

1. (1940) 310 U S 141 (145, 146) : 84 Law Ed 1124 (1127), Tigner v. Texas. 

((1902) 184 U S 540 : 46 Law Ed 679,. Connolly v. Union Sewer Pipe Co., Over¬ 
ruled.) 

[But see (1902) 184 U S 540 (560) : 46 Law Ed 679 (690), Connolly v. Union 
Seiver Pipe Co. (Discrimination in favour of agricultural products or livestock 
exempting them from certain provisions of the Anti Trust laws offends the 
equal protection clause.)] 

2. 1952 Mad 11 (Pr 14) [A I R V 39 0 2] : I L R (1952) Mad 604 (DB), Krishna - 
murtliy v, Venhateswaran. 
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the qualifications for the practice of any profession or carrying on of 
any occupation, trade or business. Express provision is made reserving 
the power of the State in this matter under Art. 19 (G). The imposi¬ 
tion of reasonable restrictions of the kind contemplated by Art. 19 (G) 
will not amount to an infringement of the equal protection clause. 1 

The restrictions imposed may be invalid both as imposing an 
unreasonable burden on a trade or business and also as violating the 
principle of equality under this article. Thus, where a license fee 
charged from persons carrying on a particular trade is excessive, it 
will be an unreasonable restriction under Art. 19 (6). At the same 
time, if an arbitrary discrimination is made between two classes of 
dealers in the same article and a much heavier fee is charged from one 
of them than from the other without any reasonable basis for such 
discrimination, the imposition of the higher license foe will be an 
infringement of this article. 2 (See also Notes on Art. 19.) 

39. Tenancy laws. —See the undermentioned cases. 1 


. 40. Rent control laws. — The power of the State to make 
reasonable classification according to the circumstances can also be 
illustrated with reference to rent control legislation. 1 


Article 14 — Note 38 

V 1 , 926 ). 27 L U 8 425 (428 ' 429) : 71 Law Ed 331 > McCardle v. Indianapolis 
n ater Co. (Glassification requiring diploma to practise dentistry is valid.) 

(1915) 240 U S 342 (357): 60 Law Ed 679 (687), Bast v. Van Deman <£ Lems Co. 
(Extra License tax —Imposition of, on certain kinds of business in which goods 
were offered for sale with certain special inducement held not bad.) 

(190°) 180 US 452 (469): 45 Law Ed 619 (627), W. W. Cargill Co. v. Minnesota. 
(Requiring licenses from elevators and warehouses situated in certain places does 
not offend equality clause merely because license is not required from owners of 
warehouses and elevators elsewhere.) m 

(1900) 179 U S 89 (95) : 45 Law Ed 102 (105), American Sugar Defining Co. v. 
Louisiana. (Manufacturer engaged in business of refining sugar is not denied 
equal protection of laws because of the discrimination made imposing a license 
tax upon manufacturers engaged in such business, but exempting from the tax 
those who refine the products from their own plantations.) 

2. 1952 Mad 764 (Prs 13, 14) [A I R V 39] : I L R (1953) Mad 217 (DB), Varada- 
chariv. State of Madras. (Test of reasonableness of liceuce fee — Distinction 
bewteen tax and license fee explained — Licence fee is intended only to cover 
expense of regulating the trade and not for general purpose of State.) 

Article 14 — Note 39 

1 1953 Orissa 171 (177, 178) [AIR V 40 C 59] : I L R (1953) Cut 45 (DB) 

Sashtbhusan v. Man gala. (Discrimination between rycts on the one hand and 

proprietors and tenure-holders on the other is reasonable. Orissa Tenants Pro¬ 
tection Act held not invalid.) 

1952 Sau 114 (Pr 19) [AIR V 39] (SB), Kalika Kumar v. Saurashtra Stale. 

(Saurashtra Land Reforms Act (25 of 1951), Ss. 21, 22, 24 — Classification of 

Oirasdani into A, B and C classes _ Allotment of lands on a varying scale laid 
down to them is not discriminatory.) 

Article 14 — Note 40 

. A “ m 123 < P ' S 6 - 8) [AIR V 38 C 59] : I L R (1951) 3 Assam 407 (DB), 
fnd /qi al ^" nd ° 1 ^ Board, Dhubri. (The provisions contained in els. (2) 

challenLd O BSam U / b ? n Areas Kent Contro1 Act ' 13 0{ 1949 > cannot be 
r,n„r„n t l V™ that it violates the Fundamental Bight of a citizen 

g ranteed tq him by Art. 14 of the Constitution of India. If the classification 
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Thus, the exemption from rent control law of buildings belonging 
to Government and local authorities has been held to be valid. 2 
Similarly, it has been held that the power reserved to the Government 
to exempt a house from the operation of the rent control law does 
not affect the Fundamental Right under this article. 3 A provision in a 
rent control law classfying houses into those built before a specified 
date and those that were built after the specified date and exempting 
the latter class of houses from the rigours of the rent control law, has 
been held to be valid on the ground that the provision was intended 
to encourage house building at a time where there was a shortage of 
houses. 4 The vesting of discretion in the District Magistrate to grant 
permission to a landlord to sue his tenant for ejectment is not violative 
of this article although it is not hedged in by rigid statutory rules. 5 


41. Fugitive offenders —The article applies also to Acts which 
were made by the British Parliament and which were applicable to 
British India, which Acts, by force of Art. 372, continue to be appli¬ 
cable to India. Thus, the Fugitive Offenders Act of 1881 is within the 
mischief of this article in its application to India. Section 14 of the 


of houses made by the Act into those belonging to Government and local autho¬ 
rities and those not so belonging does not offend the provisions of Art. 14 of the 
Constitution of India. The classification of landlords into (1) Government and 
local authorities, and (2) the rest equally does not suffer from the taint of dis¬ 
crimination.) 

1951 Cal 539 (Pr 24) [AIR V 38 C 158], S. B. Trading Co. v. Shyamlal. (Section 18 
(5), W. B. Premises Rent Control (Temporary Provisions) Act (17 of 1950), as 
amended by W. B. Act 62 of 1950, does not infringe the Fundamental Right under 
Art. 14 of the Constitution of India. The Legislature is free to classify tenants 
who incurred statutory forfeiture of their tenancies and it is free to choose to 
grant them relief wl^pre suits are pending against them on the ground. That is 
a matter of legislative policy with which the Courts are not concerned and so 
long as, within that class of tenants in pending suits, no inequality or unequal 
treatment is made, such legislation is free from any unconstitutional taint on 
the ground.—AIR 1951 S C 41, Ref.) 

2. 1953 Bom 170 (174) (Pr 8) [AIR V 40 C 52] : I L R (1953) Bom 200, Bam - 
pratap v. Dominion of India. 

1951 Assam 126 (Prs 6, 8) [A I R V 38 C 59 : I L R (1951) 3 Assam 407 (DB), 
Shyamlal Mandal v. Municipal Board, Dhubri. 

3. 1953 Mad 351 (353) (Pr 8) [AIR V 40 C 120], Dr. K. C. Nambiar v. State of 
Madras. (Madras Buildings (Lease and Rent) Control Act (25 of 1949), S. 13, 
power under—W. P. No. 132 of 1951 (Mad) (DB), Foil.) 

[See also 1951 Assam 126 (Prs 6, 8) [AIR V 38 C 59] : I L R (1951) 3 Assam 407 
(DB), Shyamlal Mandal v. Municipal Board , Dhubri. (Classification of houses 
into those belonging to Government and local authorities and other houses, and 
the classification of landlords as Government and local authorities on the one 
hand and other persons on the other are valid.)] 

4. 1952 All 703 (706) (Pr 10) [AIR V 39] (FB), Raman Das v. State of Uttar 
Pradesh. (U. P. Temporary Control of Rent and Eviction Act (3 of 1947), 

S. 7, Proviso, in so far as it makes discrimination between owners of houses built 
prior to and after 1-7-1946 does not violate the equality clause under Art. 14 of 
the Constitution and the article as such does not affect the validity of the Act.) 

5. 1952 All 699 (703) (Pr 10) [AIR V 39] (DB), Karam Chand Thapar & Bros. 
v. Vijay Anand. (U. P. Temporary Control of Rent and Eviction Act (3 of 1947 
as amended in 1948), S. 3 is not invalid.) 
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Act, which discriminates between fugitive offenders from some parts Article 14 
of the British Commonwealth and those from other parts and provides Notes 41-42 
that in one class of cases extradition is to be ordered although a prima 
facie case is not made out against the accused while in the other it 
provides that extradition is to be ordered only if a prima facie case 

is made out, violates this article and is void so far as India is 
concerned. 1 


42. Illustrative examples — Miscellaneous.— The grant of Special faci- 
special facilities to corporations for realisation of their claims from Hties for cor- 
debtors is no violation of the Fundamental Right of equality. 1 The P orations 
principle is that a special privilege may be given to particular enter¬ 
prises or employments in the interests of economic stability and 
general welfare. 2 


The award o£ a different sentence for same offence according to 
circumstances of each case does not infringe the principle of equality 
before law. 3 The object of punishment is to reform society by holding 
out deterrents as precedents and it must be such as would be felt as 
punishment by the offender and must be commensurate with the degree 
of shock that it causes to the conscience of society. This is a rule of 
natural justice on which all laws are based. 1 


But where the same act constitutes an offence under two separate 
laws under one of whcih it is more severely punished than under the 

Article 14 — Note 41 

\' l 29 (73 f! <PlS 39, 42 ' 62 ' 63) [ A 1 R V 40 C 281] : 1953 Cri L Jour 

1364 (DB), In re C. G. Mcnon. (Geographical contiguity and frequency of 

intercommunication was the basis of classification — It was held that this did 
not furnish sufficient ground for difierentiation_It was too vague and uncertain 
a criterion for a valid and reasonable classification.) 


Article 14 — Note 42 

1. 1952 Vin Pra 18 (Pr 5) [AIR V 39 C 11], Badri Iiatan Lai v. V. P Govern 
ment .(Rules framed by Durbar of Datia, Vinrlhja Pradesh, under which no 
CwU Court proceedings would bo necessary or legal for realization of claims of 
btate Bank from its debtors—AIR 1951 Vin Pra 11 Foil) 

195! Vin Pra 11 (Prs 9, 11) [AIR V 38 C 6], Sikhar Chand v. Bank of Baghel. 
khana. (Equality before the law or equal protection of the laws does not at all imply 
absolute equality and does not exclude classification on the basis of difference in 
status. Corporations, such as banks, can be treated separately from individuals- 
special privileges may be given to particular enterprises or employments in the 
interests of economic stability and general welfare. Hence Ss. 3 and 5 of the 
Vindhya Pradesh Ordinance, No. LVII of 1949, cannot be said to ofiend against 
Art. 14 of the Constitution and therefore to be void on that account) 

*5-2*“ “ (p " M1> tAIBV »«* sm " ** •/ 


3 „;““ C ‘°, <16 > <?' ’?> way10 0 « . MM B C E Ml: 1M1 C„ L J,„, 

18U (S C), State of Punjab v. Ajaib Singh. 

193 ' 0ri s “ (pr ®> tAIB V 88 O 61] : I L R (1951) Cut 98 : 52 Cri L Jour 700 
J DB) : Slba Prasad v * State of Orissa. (Sentencing a Marwari merchant to 

hewas“h manTnot 7°°“ ^ ^ ^ CaSe aS 

™S££.'S2£ .'iZ.VSSS' 1L B “ 88 ' “ “ ^ '«■ 
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Partition Act 
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Civil servants 


other and the Executive has been given the absolute power to order 
under which of the two laws the prosecution is to take place and there 
is nothing to regulate the exercise of the power by the Executive 
according to any principle, there will be an infringement of this 
article. 5 

The provisions of S. 61 (3) of the Income-tax Act, 1922, laying 
down that a dismissed Government servant or a lawyer or a public 
accountant found guilty of professional misconduct, shall not be entitled 
to appear before income-tax authorities to represent an assessee, does 
not infringe the equal protection clause. There is nothing in the provi¬ 
sion which is contrary to principles of natural justice. 6 

The Partition Act, 1893, S. 4, is not invalid under this article. 
It is not an illegal discrimination to enable a member of the same 
family to buy a share of the family property purchased by the stranger 
at a valuation by the Court and deny the same right to a stranger. 7 

If the Government frames a rule fixing a certain date and says 
that anybody who completes 55 years of age or 30 years’ qualifying 
service on that date would be retired, there is no discrimination within 
this class and therefore the rule cannot be hit by this article. 8 

Where a person is appointed on special contract by Government 
on a temporary basis and his services are terminated in accordance 
with the rules which form part of the contract, after notice, he cannot 
complain that the provisions of Art. 311 were not applied to him and 
that he was discriminated against in violation of the equal protection 
clause under this article. 9 

A fire insurance company is not deprived of the equal protection 
of laws by an Act applicable to fire insurance companies only which 
makes the entire amount of insurance payable in case of total loss. 10 

5. 1952 Cal 639 (Prs 41, 45) [AIR V 39] : 1952 Cri L Jour 1441 (SB), Ram Kissen 
v. State. (West Bengal Black.nmrketing Act (1948), S. 12—Same act punish¬ 
able both under Black-marketing Act and Essential Supplies Act—Punishment 
under former more severe — Executive having absolute power to direct under 
which Act accused should be prosecuted—Art. 14 is infringed.) 

6. 1951 Mad 897 (Pr 11) [AIR V 38 C 320] : I L R (1952) Mad 451 (DB), 
Chandrasekhara v. J. T. Commissioner. 

7. 1952 Mad 33 (Pr 6) [AIR V 39 C 13], Krishna Pillai v. Parulcutty Ammal. 

8. 1953 Madh B 165 (Pr 13) [A I R V 40 C 62] (DB), Dineshcharan v. State of 
M. B. (Petitioner cannot challenge omission of Government to pass under 
Gwalior Civil Service Rules a pension payment order as contravening Art. 14— 

It dees not apply to administrative acts—AIR 1951 Bom 132, Foil_For a dis¬ 

cussion of the principle whether the act of administrative officers can be 
questioned under this article, see Note 1, sub-heading “Equality in administra¬ 
tion”.) 

1952 Raj 17 (Pr 10) [AIR V 39 C 11] : I L R (1951) 1 Raj 405 (DB), Ketval Mai 
v. Beta Ram. 

9. 1953 S C 250 (252) (Pr 10) [AIR V 40 C 61] (SC), Satish Chandra v. The 
Union of India. (Under this article, it must be shown that a person has been 
discriminated against in the exercise of some legal right which is open to others 
who are similarly situated.) 

10. (1899) 172 U. S. 557 (561, 563) : 43 Law Ed. 552 (554), Orient Insurance Co . 

v. Daggs. . . V 
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Under Art. 17 the enforcement of any disability arising out of 
untouchability shall be an offence punishable in accordance with the 
law. Hence, a law under which a person is punished for refusing his 
professional service to another on the ground of his being a member 
of a low caste does not offend the principle of equality laid down by 
this article. 11 

Section 16 (1) (ix) of Orissa Municipal Act, 1950, comes well 
within the test of reasonable classification and does not offend this 
article. The disqualification of a legal practitioner, who is engaged on 
behalf of or against a municipality, from standing for a municipal 
election may be said to bear a just relation to the evil sought to be 
remedied. 12 

The Indian Majority Act which prescribes two different ages of 
majority for two classes of persons does not violate any principle of 
equality before the law. Hence, the provision in S. 3 of the Act that 
the age of majority for wards of Court or for wards of whose estates 
the Court of Ward has taken charge, etc., shall be 21 is not invalid 
under this article. It cannot be said that the classification adopted in 
S. 3 is unreasonable. 13 

Public safety legislation — 

See the undermentioned cases. 14 

Suppose a statute provides for the sterilization of habitua 
criminals, defined, for the purpose of the statute, as persons convicted 

11. 1951 Cal 167 (Pr 11) [AIR V 38 C 30R] : 52 Cri L Jour 1399 (DB), Banamali 
Das v. Palchu Bhandari. (The West Bengal Hindu Social Disabilities Removal 
Act, 1948, does not offend against Art. 14 of the Constitution. The Act does not 
discriminate, but penalises and abolishes tendencies in Hindu society to discri¬ 
minate. The Act tends to make all persons equal in society and before the law 
by directing that persons rendering services to other Hindus are not entitled to 
discriminate and refuse to perform such services on the ground of caste or class 
of particular Hindus.) 

12. 1952 Orissa 11 (Pr 37) [AIR V 39 C 2], Bishnu Charan v. State of Orissa. 

13. 1951 Pat 570(Prs23, 24) [AIRV 38 C 161]: ILR30 Pat 735 (DB), Gopeshicar 
Prasad v. State of Bihar. 

14. 1953 S C 404 (407) [AIR V 40 C 89] : 1953 Cri L Jour 1621 (SC), Kedar 
Nath v. State of West Bengal. (Preventive Detention Law is an instance where 
Legislature indicates the general classification and leaves it to the executive to 
pick out persons to whom the law should be applied.) 

1953 S C 52 (53/ (Pr 10) [AIR V 40 C 14] : 1953 SCR 210 : 1953 Cri L Jour 508 
(SC), Godavari v. State of Bombay. (Example of reasonable classification_Pre¬ 

ventive Detention Law—Classification of detenus into those who were detained 
before a certain date and those that were detained after that date for fixing the 
maximum period of their detention is not unreasonable.) 

1 ?qov S o 324 ^ PrS 14, 15 * l ‘ AIR V 39 ^ : 1952 S C R 683 : 1952 Cri L Jour 1503 
(SC ), Shamrao x. District Magistrate , Thana. (Preventive Detention (Amend¬ 
ment) Act (1952), S. 3—Classification made by section is reasonable and fair_ 

Classification is not hit by equality clause in Art. 14 of the Constitution.) 

1952 S C 221 (Pr 8) [AIR V 39] : 1952 SCR 737 : 1952 Cri L Jour 1147 (SC), 
Gurbachan Singh v. State of Bombay. (City of Bombay Police Act (4 of 1902),' 
B. 27 (1)_Externment from Greater Bombay—Discrimination in procedure—Dis¬ 
ci imination is based upon reasonable classification.) 

l.Ind.Con. 19. 
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Article 14 
Note 42 


Control legis¬ 
lation 


two or more times for crimes amounting to felonies involving moral 
turpitude. The statute is made applicable to persons convicted of 
larceny, including larceny by fraud, but expressly exempts from its 
operation persons convicted of embezzlement although, under many 
circumstances, the nature of the two crimes is intrinsically the same, 
and under the law, they are punishable in the same manner. It has 
been held by the Supreme Court of America that such a statute consti¬ 
tutes a violation of the equal protection clause. 16 Similarly, in India it 
has been held by the Allahabad High Court that the discrimination 
between habitual criminals who have a bad reputation and others who 
have not, made by the U. P. Prevention of Crimes (Special Powers) 
(Temporary) Act, 1949, is opposed to the provisions of this article, 
inasmuch as the difference in the treatment meted out to the two 
classes of habitual criminals under the Act has no intelligible connec¬ 
tion with the acquisition or non-acquisition of a reputation as a bad 
character. 16 

But where there is a reasonable classification of habitual criminals 
and the Executive is empowered to deal -with the different classes in 
different ways, the legislation cannot be impugned. 17 

The regulation of prices in private business falls well within the 
powers of the State. It has been held that in the exercise of this power 
the State can introduce such reasonable distinctions as appear to be 
just and necessary according to the circumstances of each case. Thus, 
it has been held that the fixing of a higher price for milk when pur¬ 
chased from middlemen than when purchased from the producer is 
not bad. 18 


Clause 15 of the West Bengal Rice Mills Control Order, 1949, 

does not infringe this article. 19 

Clause 25 of the Rajasthan Foodgrains Control Order, 1949, is 

15. (1942) 316 U S 535 (538) : 86 Law Ed 1655 (1658), Skinner v. Oklahoma . 

16. 1951 All 718 (Pr 28) [AIR V 38 C 192] : I L R (1951) 2 All 745 : 52 Cri L 
Jour 1251 (DB), Deodat Rai v. State. (Even within the class of habitual criminals 
who have acquired a bad reputation the Act makes an unconstitutional discri¬ 
mination between some and others in that some are left to be prosecuted under 
S. 110, Criminal P. C., while others are prosecuted under the Act. The Act has 
laid down no standard to guide the Magistrate’s choice of one of the two proce¬ 
dures and no standard can even be imagined by the Court.) 

17. 1953 Mad 664 (668) (Prs 9,11) [AIR Y 40 C 254] :ILR (1953) Mad 937 : 
1953 Cri L Jour 1174 (DB), P. Arumugham v. State of Madras. (Madras Restric¬ 
tion of Habitual Offenders Act (6 of 1948), Ss. 2 (4) and 16 do not contravene 
Art. 14. The Act cannot be said to be discriminatory merely because it left to the 
discretion of Government or the Magistrate to take action in respeot of the same 
class of persons, viz., habitual offenders either under S. 110, Criminal P. G., 
or under the provisions of the Act or because it made a discrimination between 
persons coming under S. 2 (4) and persons coming under S. 16 (1) of the Act. 
All persons against whom action can be taken under S. 110, Criminal P. C., 
would not necessarily fall within the definition of habitual offenders under 
S. 2 (4) : AIR 1951 All 718, Disting.) 

18. (1934) 291 U S 502 (520, 521) : 78 Law Ed 940 (947), Nebbia v. Neio York . 

19. 1951 Cal 90 (Pr 12) [AIR V 88 C 26], Anumathi Sadhukhan v. A . K. 

Chatterjee, ~ 
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equally applicable to all persons who come within the purview of the 
Order and therefore there is no discrimination in the law itself. 20 

The prohibition of carriage of rice by rail or motor without 
permit while not imposing such a restriction on other forms of 
conveyance has been held not to be invalid. 21 See also the under¬ 
mentioned cases. 22 

As to the violation of the principle of equality before the law, 
committed by officials in the administration of controls, see Note 1 
Yinder sub-heading “Equality in administration.” 

A scheme for the levy of a larger amount of grain from larger 
producers under the rationing law is not invalid. 22 

Classification of motor operators as new and dislodged operators 
from the date from which the policy of nationalization of bus service 
came into force and the policy of making special provision for the 
benefit of dislodged operators is reasonable and not discriminatory. 24 
(See also Art. 19 (6) (ii).) 

It has been held in the United States that a law providing for 
damages by way of punishment against a railway company in certain 
circumstances is not bad as offending the equal protection clause. So 
it has been held that the railway company may be made liable for 

20. 1952 Raj 74 (Pr 6) [AIR Y 39] : I L R (1951) 1 Raj 674 : 1952 Cri L Jour 732 
(DB), Nathmal v. Commr ., Civil Supplies. 

21. 1953 All 545 (546) (Pr 7) [AIR V 40 C 266] : 1953 Cri L Jour 1269 (DB), Har 
Murat v. State. (U. P. Foodgrains Movement Control Order (1949), Cl. 3 (vii), is 
not unconstitutional—Government may have acted on the idea that it is only 
by such means that grains are generally carried for trading purposes.) 

22. 1952 Cal 639 (643, 644) (Prs 45, 46) [AIR V 39] : 1952 Cri L Jour 1441 (SB), 
Ram Kissen v. State. (West Bengal Black Marketing Act (32 of 1948), S. 12 (1).) 

1953 Him Pra 41 (47) [AIR V 40 C 19], Hazari Lai v. State of Himachal Pra¬ 
desh. (Himachal Pradesh Cotton Cloth Dealers Licensing Order, 1948—Order 
directing retail dealers in cloth to carry on business through co-operative societies 
—Order is valid—On account of prevalence of blackmarketing State was perfectly 
justified in singling out retail cloth dealers in Himachal Pradesh and imposing 
the restriction on them.) 

1952 Ajmer 56 (Pr 6) [AIR V 39], Firm Sohanlal Ranglal v. Directory F. & C. S. 
(Licensed dealer in cotton bales directed under Cotton Control Order to hand 
over cotton to particular mill—There is no question of denial of right of equality.) 

1952 Mad 715 (Prs 6, 7, 9, 11, 13) [AIR V 39] (DB), V. Menon v. Dev. Dept., 
Madras. (Cotton Textiles (Control) Order (1948)—All India Yarn Distribution 
Scheme—Preferential treatment to consumer quota holders not bad : (1950) 94 
Law Ed 381: 338 U S 604, Secretary of Agri. v. Central Roig. Ref. Co., Rel. on. 
Where some of the master-weavers, though they were getting supplies direct 
from the mills during the basic period of 1940-42, were excluded from the list 
of “consumer quota holders” because they had not been doing business in the 
first control period there is nothing unreasonable in this policy of the Govern¬ 
ment. Such persons ought to be really included among the new comers.) 

23. 1952 Pat 220 (Prs 10, 26) [AIR V 39 C 55 (22)] : I L R 31 Pat 203 : 1952 
Cri L Jour 710 (SB), Mohd. Anzar Husnain v. State of Bihar. 

1953 Cal 548 (559) (Prs 47, 48) [AIR Y 40 C 205], Atidya Kumar v. Director of 
Procurement & Supply. (If surplus foodgrain has to be procured, the class most 
likely to have surplus is the large grower.) 

24. 1952 Nag 353 (954) (Pr 7) [AIR V 39] : I L R (1953) Nag 110 (DB), Shah 
Transport Co. v. State of M. P. 


Article 14 
Note 42 


Grain p ro- 
curement 

N ationaliza- 
tion of transport 


I mposing of 
higher liability 
on certain 
classes of com¬ 
panies 



292 


EQUALITY BEFORE LAW 


Article 14 
Note 42 
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perty law 


double the amount of all damages for injury to animals, etc., straying 
on the railway road, caused by railway engines, etc., where the railway 
line was not fenced. 25 Similarly, it has been held that an Act making 
the railway company liable for injury to employee by negligence of a 
fellow employee does not offend the equal protection clause as there are 
peculiar hazards in the operation of a railway road. 26 (Under the ordi¬ 
nary law the employer was not liable for injury to an employee caused by 
the negligence of a fellow employee.) But a State statute imposing an 
attorney’s fee not exceeding $ 10 in addition to costs, upon railway, 
corporations omitting to pay certain claims within a certain time after 
presentation, which provision applied to no other corporations or 
individuals, was held to be unconstitutional as denying to railway 
corporations the equal protection of the laws. 27 

The Administration of Evacuee Property Act, 1950, is not uncon¬ 
stitutional as contravening this article. 28 The Act cannot be attacked 
on the ground that it applies only to certain States and not to others. 
India is a vast country and conditions differ in various parts ofi t. So 
one cannot insist on having one uniform rule applicable throughout 
the country. 29 (See also Note 15.) There is nothing unreasonable in 
the definition of “evacuee” given in S. 2 (d) of the Act and the Act 
cannot be held to be invalid on the ground that the evacuee cannot be 
treated as a class and that being an evacuee cannot be the basis for any 
reasonable classification. 80 The fact that the Act has laid down a special 
procedure and constituted special courts for declaring any property as 
evacuee property and that the procedure is of a summary nature is 
not sufficient to hold that the Act violated this article. 31 (See also 
Note 25.) 

See also the undermentioned cases. 32 

25. (1885) 115 U S 512 (523) : 29 Law Ed 463 (466), Missouri Pacific R. Co. v. 
Humes. 

26. (1899) 175 U S 348 (353, 354) : 44 Law Ed 192 (195), Tullis v. Lalcc Erie & 
Western R. Co. 

27. (1896) 165 U S 150 : 41 Law Ed 666 (672), Gulf. C. & S. F. R. Co. v f Ellis. 

28. 1953 Hyd 157 (Prs 5, 6) [AIR Y 40 C 68] : I L R (1953) Hyd 147 (DB), 
Mohamcd Habibuddin v. Govt, of Hyderabad. 

1953 Sau 73 (Pr 5) [AIR V 40 C 31] : 4 Sau L R 268 (DB), Samsudin v. Asst. 
Custodian, Evacuee Property. (AIR 1951 Bom 440 and Miss App 198 of 1950 
(Bom), Rel. on.) 

1952 Punj 389 (Pr 12) [AIR V 39] (DB), Firm Sahib Dayal v. Asst. Custodian 
Evacuee's Property. (The unlawful administration by the Custodian of the 
provisions of the Administration of Evacuee Property Act does not affect the 
constitutional validity of the Act. See also Note 1, sub-heading “Equality in 
administration”.) 

29. 1951 All 746 (Pr 8) [AIR V 38 C 194] : I L R (1952) 2 All 838 (FB), Asiatic 
Engineering Co. v. Achhru Ram. 

30. 1951 All 746 (Prs 80, 81) [AIR V 38 C 194] : I L R (1952) 2 All 838 (FB), 
Asiatic Engineering Co. v. Achhru Ram. 

31. 1951 All 746 (Pr 78) [AIR V 38 C 194] : I L R (1952) 2 All 838 (FB), Asiatic 
Engineering Co. v. Achhru Ram. 

32. 1951 All 746 (Prs 82, 84) [AIR V 38 C 194] : I L R (1952) 2 All 838 (FB), 
Asiatic Engineering Co. v. Achhru Ram. (Though undoubtedly, at first sight, a 
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The Abducted Persons (Recovery and Restoration) Act (65 of 
1949) is not unconstitutional under this article. 33 Muslim abducted 
persons constituted a well/ defined class for purpose of legislation and 
an Act specially dealing with such persons and providing for their 
recovery and restoration, does not contravene this article. 31 

Refugees from Pakistan form a class by themselves and a legislation 
for their benefit, under which discrimination is made in their favour 
as compared with other citizens, is not unconstitutional under this 
article. 35 


Article 14 
Note 42 

Abducted 

persons 


Refugees from 
Pakistan 


provision (S. 2 (d) read with S. 10 of the Administration of Evacuee Property 
Act, 1950) which amounts to this that on account of a cosharer being declared an 
evacuee, the property of other co-sharers will also become evacuee property and 
subject to the control of the Custodian seems to be harsh and opposed to principles 
of natural justice on account of the Court’s unawareness of the various reasons 
which may have actuated the Legislature in coming to the conclusion that provi¬ 
sions of this drastic nature were needed for the purpose of safeguarding not 
only evacuee property but the interest of displaced persons in this country and 
of the country itself, the Court would not be justified in declaring this part of 
the Act as ultra vires of the Constitution on this ground : 6 Crunch 87 and 47 
Law Ed page 323, Rel. on.) 


1952 Pepsu 12 (Pr 7) [AIR V 39 C 8] : 3 Pepsu L R 4G5, Sardara Singh v. 
Custodian, Muslim Evacuee's Property. (Section 12 of the Act which empowers 
the Custodian to vary the terms of allotment and leases made by himself irres¬ 
pective of the fact whether the other side agrees to it or not is not repuguant to 
Art. 14 of the Constitution and as such is not void. The power given to the 
Custodian is by virtue of the office that he holds and a law which vests a public 
officer or even a class of public officers with powers not possessed by an ordinary 
citizen cannot be regarded as denying to the citizen the equality before the 
law. According to S. 12, the Custodian has power to vary the terms of all allot¬ 
ments and leases granted or entered into after 14th August 1947 irrespective of 
the fact whether the other party belongs to a particular class or community. So 
it cannot be said that any distinction has been made between persons who 
obtain allotment and leases of evacuee property.) 

1952 Punj 389 (Pr 12) [AIR Y 39] (DB), Firm Sahib Dayal v. Asst. Custodian , 
E. P. (Section 48 of the Act does not deal with the powers of the Custodian to 
adjudicate upon the debts which may be due to an evacuee from a non-evacuee 
and is not void as violating the Fundamental Rights guaranteed by Art. 14 of the 
Constitution : AIR 1951 Mad 930 and AIR 1951 Bom 440, Rel. on.) 

3 i 3 aVwan 3 \ S « 0 10 (16) (Pr ^ [AIR V 40 C ^ : 1953 SCR 254 : 1953 Cri L Jour 
180 (SO), State of Punjab v. Ajaib Singh. (The fact that the Tribunal dealing 

wdh cases of Muslim abducted persons under the Abducted Persons (Recovery 

and Restoration) Act (G5 of 1949) is empowered to exercise its discretion and 

dispose of the cases in different ways does not amount to discrimination.) 

3 i 4 on X /2Sl*° 10 (I6) (Pr 22) [AIR V 40 C 4 ] : 193 3 S C R 254 : 1953 Cri L Jour 
180 (SB), State of Punjab v. Ajaib Singh. 

35. 1952 Cal 679 (682) (Pr 6) [AIR V 39], Aswini Kumar v. State of West 
Bengal. (West Bengal Land Development and Planning Act (21 of 1948), 
cannot be held to offend Art. 14, on the ground that it discriminates between 
tne citizens and non-citizens. It may be that the Act deprives a citizen of his 
property with a view to provide accommodation for refugee but that does not 
onend Art. 14. The refugees form a class by themselves. They do nob stand on 
e same footing as a citizen. Their status and position are different. They 
1 ^ circumstanced. Moreover, the Act does not expressly purport 

e ea ing with aliens. All immigrants need not necessarily be aliens or 

A°t was enacted for various oth^r purposes which are 
e m . (d) of the Act. Further, merely because the application of a 


\ 
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Civil Procedure Code — 

See the undermentioned case. 36 

Sections 523 and 524 of the Criminal Procedure Code cannot be 
said to deny to any person equality before the law or the equal protec¬ 
tion of the laws. 3 ' It has already been seen above that S. 488 of the 
Code is not liable to attack under this article on the ground of the 
provision being only in favour of a woman and not in favour of a man 
as against a woman. See also Note 36. 

Freedom of association is one of the Fundamental Rights gua¬ 
ranteed by this Constitution under Art. 19 (1) (c). But the State has 
power under Art. 19 (4) to impose reasonable restrictions on this right 
in the interests of public order or morality. It has been held in the 
United States that the members of the Ku Klux Klan are not deprived 
of the equal protection of the laws by being required to file their 
constitution, bye-laws, rules, regulations and roster of membership, 
merely because members of labour unions, Masonic fraternities, etc., 
are not required to do so. 38 

It has been held that Chinese merchants in Philippine Islands, 
who are chiefly affected by the statute requiring their account books to 
be kept in English, Spanish, or Philippine dialects, are thereby denied 
the equal protection of the laws. 39 

The Madras Restoration of Village Officers (Validating) Act (18 of 
1939) only purports to restore to persons who were justly entitled to the 
office, what they lost for political reasons. Such a policy of justice can 
never be said to be discriminatory. Hence, the Act cannot be held to be 
unconstitutional on the ground of discrimination. 40 

The Sholapur Spinning and Weaving Company (Emergency Pro¬ 
visions) Act (28 of 1950) cannot be assailed on the ground of its 
violation of this article. 41 (The Act empowered the Government of 
India to take over the control and management of the company in 


particular statute may in some cases actually result in discrimination, does not 
make the whole Act void as offending Art. 14 of the Constitution : AIR 1951 
S C 41, Foil.; AIR 1951 Cal 539. Rel. on.) 

36. 1953 Ajmer 40 (1) (Prs 3, 5) [AIR V 40 C 43], Cloth Merchants Association , 
Ltd. v. Bamrikh Jasraj. (The provisions of the Code of Civil Procedure provi¬ 
ding for a different method of service of processes (i. e., by registered post) on 
residents of Part B States is not inconsistent with the Constitution of India. 
All residents of Part B States have been treated alike. The classification cannot 
be considered offensive to the Constitution.) 

37. 1951 Madh B 159 (Pr 9) [AIR V 38 C 64] : 52 Cri L Jour 1953, Madan V. 
The State. 

38. (1928) 278 U S 63 (73) : 73 Law Ed 184 (189), New York Ex. Bel. Bryant 

v. Zimmerman . « 

39. (1926) 271 U S 500 (528) : 70 Law Ed 1059 (1071), Yu Cong Eng v. Trini¬ 
dad. (The statute deprives the Chinese merchants of something indispensable to 
the carrying on of their business and is obviously intended chiefly to affect them 
as distinguished from the rest of the community.) 

40. 1952 Mad 150 (Pr 5) [AIR V 39 C 65] (DB), Purushotliam v. V enkatappa. 

41. 1951 S C 41 (Pr 65) [AIR V 38 C 9] : 1950 S C R 869 s.ILB (1951) Hyd 461 

(SC), Char an jit Lai v. Union of Lidia. (Per Kania t C.J.; Fazl Ali and 
Mukherjea, JJ.; Patanjali Sastri and Das, JJ., contra.) .. •• 
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question and its properties and effects by appointing their own direc¬ 
tors and to delegate all or any of their powers to the Provincial 
Government.) (See also Note 8). 

A Court of Wards Act providing for taking over of management 
of estate by Court of Wards in certain cases for purpose of protecting 
land revenue and for the protection of persons who are incapable of 
managing their own estates, is not unconstitutional under this article. 42 
But any provision therein which makes an invidious distinction between 
different proprietors on a basis which is not admissible in law can bo 
attacked as a violation of this article. Thus, a provision which enables 
the Government to declare a female proprietor, as such, as incapable 
of managing her estate, will be invalid under this article. See Note 3G^ 

Other examples — 

See the undermentioned cases. 43 

15 . (1) The State shall not discriminate against 
any citizen on grounds only of religion, race, caste, 
sex, place of birth or any of them. 

(2) No citizen shall, on grounds only of religion, 
race, caste, sex, place of birth or any of them, be 
subject to any disability, liability, restriction or 
condition with regard to— 

(a) access to shops, public restaurants, hotels 
and places of public entertainment; or 

42. 1953 Punj 30 (37) (Pr 45) [AIR V 40 C 9] (DB), Harmahcndra Singh v. 
Punjab State. 

43. 1953 Cal 508 (509) [AIR V 40 C 192] (DB), Narayan Chandra v. Ananda 
Bisni. (Sugar (Temporary Excise Duty) Act (9 of 1947), S. 3, cannot be said to 
benefit only a limited class, viz., the wholesale dealers and not retail dealers — 
Hence it is not invalid under this article.) 

1952 Cal 16 (Pr 13) [AIR V 39 C G], Krishna v. Director of L. H. & D. E. 
Command. (Requisitioned Land (Continuance of Powers) Act (17 of 1946) does 
not contravene Art. 14 or Art. 31 and is not void under Art. 13—Though in the 
matter of disputed premises requisitioned under the Act the local officers may 
have discriminated its owners from the persons owning lands near about, this 
cannot be regarded as discrimination within Art. 14.) 

1952 Pat 194 (Pr 19) [A I R V 39 C 55 (15)] (DB), Bam Prasad v. State of Bihar. 

(Sathi Lands (Restoration) Act cannot be held to be invalid under this article.) 
(’51) 4 SauLR 234 (236, 237) (DB), Bana Kanubha Scnsabhai v. State. (Saurashtra 
Gharkhed Tenancy Settlement and Agricultural Lands Ordinance (41 of 1949), 

S. 29(2)—Validity—Tenant or agricultural labourer or artisan entitled to possession 
of any land or dwelling house may take possession with the consent of the person 
in whose possession such land or dwelling house is. But a landlord is debarred 
from obtaining possession except under an order of the Mamlatdar even when his 
tenant is willing to surrender possession to him— Held not discriminatory.) 

(1894) 154 U S 362 (399) : 38 Law Ed 1014 (1024), Beagan v. Farmers Loan & 
Trust Co. (Fixing and enforcing by railroad commission of unjust and unreason¬ 
able rates for transportation by railroad companies, is an unconstitutional denial 
of equal protection of the laws.) 
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(b) the use of wells, tanks, bathing ghats, 
roads and places of public resort main¬ 
tained wholly or partly out of State funds 
or dedicated to the use of the general 
public. 

(3) Nothing in this article shall prevent the 
State from making-any special provision for women 
and children. 


\(4) Nothing in this article or in clause (2) of 
Article 29 shall prevent the State from making any 
special provision for the advancement of any socially 
and educationally backward classes of citizens or for 
the Scheduled Castes and the Scheduled Tribes. ] 

.a. Added by the Constitution (First Amendment) Act, 1951 [18-6-1951]. 


Constitution of 
the United 
States of Ame¬ 
rica 


Government of India Act, 1935 

iSote. — For text of S. 298 of the Government of India Act, 
1935, which corresponds to this article, see Note 1 of this article. 


Cognate provisions 

- See ART. 12. 

Tribes-^-Interpretation of—See ART. 366 (24) 

Synopsis 


The State — Interpretation of - 
Scheduled Castes and Scheduled 
and (25). 

1. Analogous law. 

Constitution of the United 
States of America. 

Government of India Act, 1935, 
S. 298. 

Cognate articles in the Consti¬ 
tution. 

2. Amendment. 

3. Scope and applicability of the 

article. 

4. Who can question constitution¬ 

ality. 

5. Retrospective effect. 

6. Value of American decisions. 

7. “The State.” 

8. “Discriminate against.” 

9. “Citizen.” 

10. “On grounds only of religion, 
etc.” 


11. Discrimination on ground of 

religion. 

Communal electorates. 

12. Discrimination on ground of race 

or caste. 

13. Discrimination on ground of sex. 

Discrimination as to admission 
into educational institutions. 

14. Discrimination on ground of 

place of birth. 

15. “Or any of them.” 

16. Customary law. 

17. Personal law. 

17a. Admission into educational 
institutions. 

17b. Electoral law. 

18. Clause (2). See Note 3. 

19. Dedicated to the use of general 

public. 

20. Clause (3). 

21. Clause (4). 


1. Analogous law. — It has been seen in the notes on Art. 14 
that it corresponds to the “rule of law” under the English law and to 
the clause as to the equal protection of the laws in the 14th Amend¬ 
ment to the Constitution of the United States of America. It has also 
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been seen in the notes on Art. 14 that Art. 14 enacts the general 
principle of equality before the law and the succeeding articles, namely, 
Arts. 15, 16, 17 and 18 constitute specific applications of that general 
principle. The Constitution of the United States of America does 
not contain any exact parallel to this article. There are, however, 
certain analogous provisions in the Constitution of the United States 
of America to which reference may be made. There is a provision 
in that Constitution which states that citizens of each State shall he 
entitled to all the privileges and immunities of citizens of the several 
States. 1 The 19th Amendment of the American Constitution provides 
that the right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account 
of sex. It has been pointed out by a learned Judge of the Calcutta 
High Court that both the language and theme of the above Amend¬ 
ment are different from those of Art. 15 of our Constitution and that 
the Court should not be guided by American decisions in determining 
questions arising under this article. 2 

In the absence of specific provisions relating to discrimination on 
the ground of religion, race or sex, the equal protection of the laws 
clause in the 14th Amendment has itself been considered as prohibiting 
hostile discrimination against any person on such grounds. 3 Reference 
may be made to the commentaries on Art. 14 where several American 
decisions bearing on the subject have been cited and discussed. 


Government of India Act, 1935, S. 298 runs as follows : 


298. (1) No subject of His Majesty domiciled in India shall 
ersons not to be on grounds only of religion, place of birth, des- 
subjectcd to dis. cent, colour or any of them be ineligible for 
ability by reason of office under the Crown in India, or be prohibited 
race, religion, etc. on any such grounds from acquiring, holding or 

disposing of property or carrying on any occupation, trade, business 
or profession in British India. 

(2) Nothing in this section shall affect the operation of any 
law which_ 

(a) prohibits, either absolutely or subject to exceptions, the 

sale or mortgage of agricultural land situate in any particular 

area and owned by a person belonging to some class recognised 

by the law as being a class of persons engaged in or connected 

with agriculture in that area, to any person not belonging to 
any such class ; or ° 

(b) recognises the existence of some right, privilege -or dis¬ 
ability attaching to members of a community by virtue of 

_ some Personal law or custom having the force of law. 


- ^ Article 15 — Note 1 

1. bee Article IV, Section 2 (1). 

l 951 “? 63 (Pr 37) [AIB v 38 C 165], Mahadeb Jiew v. B B Sen 
3 ‘« “l 87 f ! Law Ed 394 (410) : 16 Wa “ 36 ' Slaughter House Case (The 

Clear ‘ y iDtended 40 Pr6Vent h ° Stile discrimination 
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Note 1 


Government of 
India Act, 1935, 
S. 298 
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(3) Nothing in this section shall be construed as derogating 
from the special responsibility of the Governor-General or of a 
Governor for the safeguarding of the legitimate interests of 
minorities.” 

4 

It will be seen that the above section does not enact any general 
prohibition against discrimination against a citizen solely on grounds 
of religion, race, etc. The section more or less corresponds to Art. 16 
providing for equality of opportunity in matters of public employment 
and to Art. 19 as regards acquiring, holding or disposing of property 
or carrying on any occupation, trade, business or profession. The 
section expressly preserves the validity of laws restricting the powers 
of alienation of agricultural property by members of agricultural com¬ 
munities. The section also excepts from its operation rights, privileges 
and disabilities attaching to members of a community by virtue of 
some personal law or custom having the force of law. 

# 

Some of the decisions bearing upon the above section (S. 298, 
Government of India Act, 1935) are referred to below. 4 


4. 1947 F C 1 (Pr 11) [AIR V 34 C 1] : 1946 F C R 67 : ILR (1946) Kar (F G) 27 
(F C), Manikkasundara v. B. S. Nayudu. (The Madras Temple Entry Authorisa¬ 
tion Act (22 of 1939) does not amount to a prohibition of the holding of property 
on grounds only of religion. Section 298, Government of India Act, therefore, 
does not apply to it.) 

1942 F C 27 (29) [AIR Y 29] (F C), Megh Baj v. Allah Bakhia. (When a parti¬ 
cular piece of legislation is impeached as contravening S. 298, the Court has to 
consider the provisions of the impugned Act and to determine whether directly 
or in effect it prohibits any person from acquiring, holding or disposing of pro¬ 
perty or carrying on any occupation, trade, business or profession, on grounds 
only of religion, place of birth, descent, etc. The Punjab Restitution of Mortgaged 
Lands Act (4 of 1938) cannot be said to prohibit persons of particular descent, 
namely, communities classed asnon-agricultural, from holding property inasmuch 
as under the provisions of that Act agriculturist mortgagees though they may be 
fewer in number are as much liable to be dispossessed by order of the Collector 
as non-agriculturist mortgagees.) 

1941 Lah 182 (186, 187, 188, 189) [A I R V 28] (FB), Punjab Province v. Daulat 
Singh. (The pith and substance of the Punjab Alienation of Land (Second Amend¬ 
ment) Act (10 of 1938) was to penalize certain transactions resulting in the ac¬ 
quiring of a beneficial interest in land by certain persons on the ground of descent 
alone and it cannot be said that it was the nature of the transaction which 
was attacked by the Act. The Act would therefore be invalid as offending 
against the provisions of S. 298 (1) of the Government of India Act, 1935, and 
is not saved by the provisions of S. 298 (2) (a) qua sales or mortgages which had 
been effected before the commencement of the Act. In other words, the Act is 
intra vires qua sales or mortgages of agricultural land effected by agriculturists in 
favour of agriculturists who are benamidars for non-agriculturists after the com¬ 
mencement of the Act but it is ultra vires qua transactions affecting rights in 
agricultural land, whether sales or mortgages, effected before the passing of the 
Act.) 

1946 Bom 216 (235) [AIR V 33 C 59] : ILR (1946) Bom 517 : 47 Cri L Jour 594, 
Tan Bug Taim v. Collector of Bombay . (What was sought to be enacted by the 
sections in Part XII of the Government of India Act commencing with S. 292, 
was not a restriction on the powers of the Legislature but was certain fundamen¬ 
tal principles of British jurisprudence international law, His Majesty’s preroga- 
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Article 14 enunciates the general principle of equality before the Article 15 
law and equal protection of the laws. Article 1G guarantees equality Note 1 
of opportunity in matters of public employment. Article 17 abolishes Cognate articles 
untouchability and makes the enforcement of any disabilities arising 'i 1 the Constitu - 

____ • _ tion 

tive to grant pardons, remissions of punishments and the like which should 
not be in any manner whatsoever affected or departed from in the exercise of 
the legislative powers invested in the Indian Legislature under the terms of the 
Act. Examples of this are to be found, inter alia , in the provisions of S. 298 (1) 
and S. 299 (1) and (2), which are not merely restrictions on the legislative powers 
of the Indian Legislature but are in * reality the statutory recognition of the 
fundamental principles of British jurisprudence enacted therein.) 

1943 Lah 233 (235, 236) [AIR V 30] (DB), Sajawal Balchsh v. Md. Hussain. (The 
prohibition referred to in S. 298, means absolute prohibition. It does not mean 
prohibition to hold property which may be dependent on the wishes of certain 
persons who are entitled to purchase land in preference to the vendees. There¬ 
fore, no prohibition is imposed on any person so far as acquisition of property 
is concerned by S. 15( a), Punjab Pre-emption Act. There is no prohibition to 
the holding of any property because when a collateral of the vendor chooses to 
exercise his right and is successful in a suit for preemption, he gets the land 
because “priority of acquisition” is accorded in his favour by the Punjab Pre¬ 
emption Act and not because the defendant is prohibited from acquiring or holding 
property. The pre-emptor under S. 15 (a), Punjab Pre-emption Act, does not 
succeed on the ground of descent alone but because in addition to descent from 
vendor he fulfills the conditions laid down in S. 14, Punjab Pre-emption Act. He 
succeeds firstly because on the date of the sale he is a member of an agricultural • 
tribe as the vendor and secondly because he is a descendant of the vendor. Sec¬ 
tion 15, Punjab Pre-emption Act, therefore, does not fall within the express 
language of S. 298, and is valid and binding and has not been invalidated on 
the ground that it is repugnant to the provisions of S. 298.) 

1942 Lah 243 (248, 251) [AIR V 29] (DB), Madho Singh v. James Skinner . 

(Since two forms of alienation alone, namely, sales and mortgages, are specifically 
mentioned in the saving clause in S. 298 (2), the others must be taken to have 
been excluded on the rule of construction that what it expressed makes what 
is not expressed cease. Consequently, S. 298 (2), limits the operation of S. 3, Punjab 
Alienation of Land Act, only to sales and mortgages. Therefore, only those parts of 
the Punjab Alienation of Land Act are nowin force in the Punjab, which relate to 
sales and mortgages of agricultural land and the remaining provisions of that Act 
prohibiting or restricting other forms of alienations, being repugnant to S. 298 (1) 

Government of India Act, 1935, and not being within the exception contained in 
sub-s. (2) of that section are no longer law after 1st April 1937. The effect of S. 298, 

Government of India Act, therefore, is that on and after 1st April 1937 a person 
belonging to a notified agricultural tribe under S. 3, Punjab Alienation of Land 
Act is free to exchange, gift or bequeath agricultural land or grant occupancy 
rights in it to a person who does not belong to any of the agricultural tribes in 
the same group. Section 292, Government of India Act, no doubt saves the 
existing law but it is clearly laid down there that the saving clause is subject to 
the other provisions of the Government of India Act. Since S. 298, Government 
of India Act, comes directly into conflict with S. 3, Punjab Alienation of Land 
Act so far as exchanges are concerned, S. 292 must be read subject to S. 298 
with the result that the latter section will prevail over any other existing law 
in force. Similarly, S. 293, Government of India Act, cannot be successfully in¬ 
voked in support of the contention that the Punjab Alienation of Land Act has 
not been in any way altered or affected by S. 298, Government of India Act. 
bection 293 can in no way be treated as a saving clause merely because by an 
Order m Council the Punjab Alienation of Land Act too was in some respects 

altered or modified so as to be brought into accord with the Government of 
India Act.) 
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out of untoucbability an offence punishable in accordance with law. 
Article 29 (2) provides that no citizen shall be denied admission into 
any educational institution maintained by the State or receiving aid 
out of State funds on* grounds only of religion, race, caste, language or 
any of them. Article 46 provides that the State shall promote with 
special care the educational and economic interests of the weaker 
sections of the people, and, in particular, of the scheduled castes and the 
scheduled tribes and shall protect them from social injustice and all 
forms of exploitation. The Constitution contains special provisions 
relating to scheduled castes and scheduled tribes and the Anglo-Indian 
community and the safeguarding of the interests of these communities 
(Arts. 330-342). 


2. Amendment. — Clause (4) was added by the Constitution 
(First Amendment) Act, 1951, S. 2. For the genesis of this amend¬ 
ment and for the scope of the clause, see Note 21. 


3. Scope and applicability of the article. — As seen in the 
notes on Art. 14, this is one of the articles which contain a specific 
application of the principle of equality before the law declared by 
Art. 14. To adopt the words of Kania, C. J., in Gopalan v. State of 
Madrasf it is “one of the constitutional provisions limiting legisla¬ 
tive power and controlling the temporary will of a majority by a 
permanent and paramount law settled by the deliberate wisdom of 
the nation.” The article prohibits discrimination against any citizen 
solely on grounds of religion, race, caste, sex or place of birth. 

The article contains four clauses. The first clause enacts the above 
prohibition which is directed against “the State.” Clause (2) is of 
wider import. It extends the prohibition of discrimination on the 
grounds mentioned in cl. (l) to private individuals and institutions 
also in certain cases. The clause provides that no citizen shall be 
subjected to any disability or other restriction with regard to access 
to shops, public restaurants, hotels and places of entertainment or the 
use of wells, tanks, bathing ghats, roads and places of public resort 
maintained wholly or partly out of the State funds or dedicated to 
the use of the general public. 


It has been seen in the notes on Art. 14 that in America it was 
held in certain cases that the equal protection clause was only aimed 
at State action and did not affect the infringement of the principle of 
equality by individuals against individuals or groups of private 
individuals against other groups of private individuals. Such a view 
will be wholly untenable under our Constitution in cases covered by 
Art. 15 (2). It may also be noted that under Art. 17 the enforce- 


Article 15 — Note 3 

1. 1950 S G 27 (Pr 26) [A I R V 37 C 6] : 1950 S G B 88 : 51 Cri L Jour 1383 
(SC). 

[See also 1951 Mad 120 (Pr 43) [AIR V 38 G 14] : ILR (1951) Mad 149 (FB), 
Dorairajan v. State of Madras. 

1951 Punj 93 (Pr 15) [AIR V 38 C 22] : ILR (1951) Punj 344 (DB), Om Parkash 
v. State of Punjab. (AIR 1950 S C 27, Foil.)] 
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ment of any disability arising out of untouebability is specifically 
made punishable as an offence according to law. 

Clauses (3) and (4) are by way of exception to the general rule 
enacted in cl. (1) and are intended to enable the State to make special 
provisions for the benefit of the weaker members of society. 

The rights protected under this article are personal rights of the 

citizens and not their rights as members of any caste or community. 2 

Hence, where a citizen is denied equality of treatment on the ground 

solely of his belonging to a particular caste or community, it would 

be no answer to say that it is not every member of his community 

that is so treated and that the rights of any caste or community as 
such are not affected. 3 

The Fundamental Right conferred by this article is conferred 
on a citizen as an individual and is a guarantee against his being 

subjected to discrimination in the matter of the rights, privileges and 

immunities, pertaining to him as a citizen generally. 4 The mandate 

m the article extends to political as well as other rights. 5 The article 

prohibits discrimination in all matters including admission intoeduca. 
tional institutions. 


... Tile a *' ticle prohibits the State from discriminating against anv 
citizen solely on the grounds specified therein. The words of paramount 
importance in cl. (1) are the words “discrimination” and “only.” 
What the article forbids is discrimination and discrimination based 
solely on all or any of the grounds mentioned in the article. 7 The 
discrimination referred to is invidious discrimination and not any 
difterentiation (see Note 8). In Anjali v. State of West Bengal 8 
Chakravartti, Acting Chief Justice, observed as follows : 

All differentiation is not discrimination, but only such difi'e. 
rentiation as is invidious and as is made, not beca use of any real 

2. 10 5i Mad 120 (Pr 46) [A I R V 38 C 14] : I L R (1951) Mad 149 (FB) 

Champaham Dorairajan v. State of Madras. 1 ' 

3. 1951 Mad 120 (Pr 4G) [AIR V 38 C 14] : ILR (1951) Mad 149 (FB) Dorai 

Lw V ' State of Madras - (Brahmin students denied admission into State 
educational institution under Communal Government Order fixing the number 

sirsr* is ao aas ' ver to say that an 

4 SMi 53 fw C ; 38 M 385, ' Pr7 . ) CAIB V 40 c 86] < S C >' Snkh Das v. U P 

State. (Where the citizen’s right individually has not been violated he cannot 

apply to the Supreme Court under Art. 32 merely because there is’ law wWch 
discriminates between different communities.) CQ 

5. 1953 SC 384 (385) (Prs 3, 4) [AIR V 40 C 86] (SC), Nain Sulk v V P 
(System of elections to local bodies on basis of communal electorates is bad ) 

; 19 fmt' *1* (824) < Pr 9) [AIR V 39] ’ An i° U S ‘“‘° of rest Bengal So it 
was held by Bose, J . that Art. 29 (2) which deals with admission , 

mstitutions ie controlled by Art. 15 (1) and so dT^~in 

on ground of sex alone is prohibited under this article although Art. 29 (2) does 

var™ n l OD c e T?T - prohibited - But cLtZ. 
arm, Ag. C. J., doubted the correctness of this view when the case 

7^2 c°i U 825 h fR2 d qfi n0t **“ fina ‘ ° pinion : see An < 1952 Cal 825 (831)). 

»■' S c“ Zl s Y w ’■ s ‘ w - 
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Article 15 difference in the conditions or natural difference between the 

Note 3 persons dealt with, which makes different treatment necessary, but 

because of the presence of some characteristic or affiliation which is 
either disliked or not regarded with equal favour but which has no 
rational connection with the differentiation made as a justifying 
reason. Next, the discrimination which is forbidden is only such 
discrimination as is based solely on the ground that a person 
belongs to a particular race or caste or professes a particular religion 
or was born at a particular place or is of a particular sex and on 
no other ground. A discrimination based on one or more of these 
grounds and also on other grounds is not hit by the article.” 

See also the observations of Patanjali Sastri, C. J., in Kathi 
Raning’s case 9 quoted in Note 8. 

Comparing this article with Art. 14, discrimination by the State 
against any citizen solely on grounds of religion, race, caste, place of 
birth, or any of them, is ipso facto condemnable under this article. 
But in the case of a breach of a rule of equality under Art. 14, there 
is a presumption in favour of the State’s action being justifiable as a 
reasonable exercise of the State’s power of classification of subjects, 
persons and territories for purposes of good government. The mere 
fact of inequality will not be a blemish under Art. 14, unless the 
inequality perpetrated is shown to be arbitrary and unjust and based 
on considerations irrelevant to the matter in issue. 10 In the words of 
Patanjali Sastri, C. J., if bias based on any of the grounds mentioned 
in Arts. 15 and 16 is disclosed, “it may well be that the statute will, 
without more, incur condemnation as violating a specific constitutional 
prohibition unless it is saved by one or other of the provisos to those 
articles. But the position under Art. 14 is different. Equal protection 
claims under that article are examined with the presumption that the 
State action is reasonable and justified”. 11 

This article may also be .compared with Art. 19. The various 
freedoms and rights guaranteed by Art. 19 are hedged in by provisions 
reserving the power of the State to impose reasonable restrictions on 
such freedoms and rights, in general public interests. It is noteworthy 
that this article does not contain any such general exception, giving 
power to the State to abridge the right guaranteed by this article in 
general public interests. There are no doubt the specific provisions 
giving power to the State to make special provisions for the benefit 
of some of the weaker members of society, but there is no general 
power of abridging the right guaranteed by this article in public 
interest. 12 

9. 1952 S C 123 (125) [AIR Y 39] : 1952 S G R 435 : 1952 Cri L Jour 805 (S C), 
Kathi Kaning v. State of Saurashtra. 

10. 1952" S C 123 (Pr 7) [AIR Y 39] : 1952 SCR 435: 1952 Cri L Jour 805 (S C), 
Kathi Eaning v. State of Saurashtra. 

11. 1952 S C 123 (Pr 7) [AIR V 39] : 1952 SCR 435 : 1952 Cri L Jour 805 (S C)> 
Kathi Eaning v. State of Saurashtra. 

12. 1952 Yind Pra 17 (Pr 5) [AIR V 39 C 10], Jangi Lai v. Baijnath Singh . 
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Suppose a law is passed prohibiting persons not born in a 
particular State from holding or acquiring land in that State, 
although they may be citizens of India. Such a law will bo void under 
this article as discriminating against a citizen of India solely on the 
ground of the place of his birth. Can the law be validated by recourse 
to Article 19 (5) which enables reasonable restrictions to he imposed 
m the interests of the general public on the right granted under 
Art. 19 (1) (f) to acquire, hold, and dispose of property ? It is appre¬ 
hended that such a course is not open under the Constitution. 13 

As to the mutual effect of this article and Article 29 (2), see 
Note 17a. 


4. Who can question constitutionality. _ Although this 

article only applies to citizens , a person who is not a citizen of India 

may rely on the Fundamental Rights guaranteed by this Part, not 

for enforcing those rights, but merely in order to point out to the Court 

that a particular law under which he is being prosecuted is void as 

being repugnant to the Fundamental Rights and that, therefore, no 

penal consequences can follow from such law. 1 In the United States of 

America also it has been held that the unconstitutionality of a law on 

the ground of its making an illegal and unjustifiable discrimination 

against a person solely on the ground of his belonging to a particular 

race may be raised by a person who is not himself discriminated 
against. 2 

But the right granted under this article is an individual right 

and it is only a person who has himself been injured in the exercise 

of his right that can move the Supreme Court under Art. 32 for its 
enforcement . 3 


5. Retrospective effect.—It has been seen under Art. 13 that 
the effect of cl. (1) of that article is not to rend er the laws affected 

13. 1952 Vind Pra 17 (Pr 5) [AIR V 39 C 10J, Janrji Lai v. Baijnath Singh. 

• Article 15 — Note 4 

1054 ®°™ 470 < Pr 3 > t AIR V 38 C 103] : ILK (1952) Bom 449 : 1952 Cri L 
Jour 23 (DB), Yusuf Abdul Aziz v. State. 

2. (1917) 62 Law Ed 149 (164) : 245 U S 60, Buchanan v. Warley. (A white per- 
son who has sold land to a coloured person under a contract providing that the 
purchaser shall not be required to accept a deed unless he shall have a right 

Ztl h V W ° th6 ° ity , “ d State ’ t0 ° eCapy the same as residence, may" in an 
b K h T, *° 0 °n>pel the specific performance of the contract, attack the 

bn eolourd Srl", 01 ^ ° rdinanCe ^ Pr ° hibUS the pUrchase ot ^ 

3 ('pt 9 r 8 ? 384 (385) ( , Pr 5) [AIE V 40 C 86] < SC )- Sukh Das v. U. P. State 
(Election to municipality on a system of communal electorates is bad _ But one 

wlmhas not been personally afiected cannot move the Supreme Court under Art 3-> 

-He may have his remedy under Art. 226 to enforce his ordinary legal right 

as a rate paycrtosoo that a legally constituted municipality is functioning ) 

u\"£T : «’'««■» ’ 

[ H°7 4 a 6 T C? 41 (44 1 ) i Pr , 7) tAIR V 38 O 9] : 1950 S C B 869 : ILB (1951) 
J. 4 “. (S C), Charanpt Lai v. Union of India. (Unless the complainant him. 

(1914) 35 if’s iru relie f mere 'y because somebody else may be hurt- 
(1014) 235 U. S. 151, McCabe v. Atchison T. & S. F. R. Co. } Foil.)] 
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thereby void ab initio so as to nullify anything already done or suffered 

or any liability incurred before the coming into force of the new 

Constitution and that the effect of that clause is only that such laws 

become void from the date of the coming into force of the Constitution. 

This rule can have no application when nothing has been done or • 

suffered already before the Constitution and there is no attempt to 

nullify what lias already happened. Thus, when after a suit has been 

filed and during the pendency of the suit, before a decree is passed in 

the suit, the new Constitution comes into force, thereby rendering void 

certain law, which would have otherwise governed the suit, there is 

no objection to the Court passing a decree which will take note of the 

fact that the particular law in question has become void during the 

. * • ° 

pendency of the suit. 

6. Value of American decisions. — American decisions are 
not directly applicable in considering Art. 15 (1). Implicit reliance 
should not be placed on American precedents without due regard to 
the fact that the Indian Constitution, unlike the American, runs into 
details and considerably narrows the scope for judicial interpretation, 
and without paying due attention to the difference in language between 
the articles of the two Constitutions. 1 So, a learned Judge of the Calcutta 
High Court observed as follows, while considering the question whether 
the rule contained in O. 25, R. 1, cl. (3) of the Code of Civil Procedure 
empowering the Court to demand security from a woman plaintiff was 
void as being repugnant to cl. (1) of this article: 

“I refuse to be guided in this case by the American precedents. 
The 19th Amendment of the American Constitution provides that 
the right of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any State on account of sex. 
Both the language and the theme of the 19th Amendment of the 
Americau Constitution are different from those of Art. 15 of the 
Constitution of India. The craze for American precedents can soon 
become a snare. A blind and uncritical adherence to American 
precedents must be avoided, or else there -will soon be a perverted 
American Constitution operating in this land under the delusive garb 


Article 15 — Note 5 

1. 1952 Vind Pra 19 (Pr 4) [AIR Y 39 C 12], Baijnath Singh v. Jangi Lai. (A 
suit for pre-emption was filed by a non-resident of Rewa State before the coming 
into force of the Constitution — A pre-emption decree was passed in his favour 
in spite of the fact that under S. 49, Rewa Land Revenue and Tenancy Code, 
the pre-emptor could not acquire the property except with the permission of the 
Chief Revenue Authority— At the time of passing the decree the disability under 
S. 49 of the Code had ceased in view of Art. 15 of the Constitution of India and 
it was no longer necessary to take the permission of Chief Revenue Authority— 
Held that the Court in taking notice of Art. 15 of the Constitution had not com¬ 
mitted any mistake and as such there was no mistake in passing the pre-emption 
.decree.) 

Article 15 — Note 6 

1. 1951 Mad 120 (Prs 13, 28) [A I R V 38 C 14] : I L R (1951) Mad 149 (FB). 
Champakam Dorairajan v. State of Madras. 
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of the Indian Constitution. We are interpreting and expounding our 
own Constitution.” 2 

7. “The State. ”—The expression “the State” has been defined 
in Art. 12 for purposes of this Part. Hence the words “the State” in 
this article also must be taken in the sense defined in Art. 12. Refer, 
ence is made to the commentary on Art. 12 for a fuller discussion of 
the meaning of the term “the State”. As seen in Note 3, the right to 
non-discrimination on the ground of religion, race, caste, sex or place 
of birth, falls into two types according to the provisions of this article; 
(i) the right to non-discrimination by State (cl. (1)), and (ii) the right 
to non-discrimination in regard to matters specified in cl. (2). In regard 
to matters specified in cl. (2), although the discrimination may be 
perpetrated by private individuals, or by the public, or any section of 
the public, the citizen who is the victim of such discrimination has a 
legal right to complain and get appropriate relief. 

The definition of “the State” in Art. 12 declares that the State 
shall include the Government and the Parliament of India, the Govern¬ 
ment and the Legislature of each of the States and all local or other 
authorities within the territory or under the control of the Government 
of India. The question can legitimately bo raised whether with refer¬ 
ence to personal law or customary law , it can be said that the State 
as defined in Art. 12, namely, in the context, the Legislature or the 
Executive of the Union or of any of the States, discriminates against 
any citizen on grounds of religion, etc., seeing that such a law is not 
made by the State. But the same question can be raised with reference 
to all laws which were in force before the Constitution and which 
under Art. 372 will continue to be applicable, because even in such 
cases the laws will not be those made by the State as defined in Art. 12. 
And notwithstanding this, it is established that even law's prior to the 
Constitution may be declared void as being in contravention of this 
article. The same reasoning will conceivably apply to personal and 
customary law. The basis of this seems to be that under Art. 13 all 
laws in force in the territory of India immediately before the commence, 
ment of the Constitution, in so far as they are inconsistent with the 
provisions of Part III, shall to the extent of such inconsistency be 

T* r, lf T 1S . SUCh that oann °t be promulgated by the State 
after the Constitution by reason of any of the prohibitions contained in 

this 1 art, then presumably it must be considered inconsistent with 
he provisions of this Part. It is on this reasoning that personal 
laws and usages haying the force of law, and laws made prior to the 
Constitution would be subject to the provisions in the Part on Funda¬ 
mental Rights which prohibit “the State” from making certain types 


2. 1951 Cal 563 (Pr 37) [AIR V 38 C 165], Mahadeo Jie,c v. B. B. Sen. 

, o Article 15 _ Note 7 

cfse Punia^S T r' 7) [A 1 R V 38 C 142], Natku v. Balia. (In this 
male r u eStrIctin 8 ri B ht of alienation of ancestral land of 

so was not bad ) baSed ° n distinction sole ‘y ot race and caste and 

l.Ind.Con. 20. 
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Article 15 According to Art. 53, the executive power of the Union shall be 

Note 7 vested in the President. The term “Government” is ordinarily used 

as synonymous with the Executive and hence it clearly includes the 
President of the Union. Hence, the President cannot discriminate 
against any citizen solely on grounds of religion, race, caste, etc., in 
any official act of his. 3 It is also clear that the power of making special 
provision by way of exception to cl. (1) of this article conferred by 
els. (3) and (4) of this article upon the State, would also apply to the 
President. Hence, the President can take appropriate action under 
els. (3) and (4) for purposes mentioned therein. 3 It has, therefore, been 
held that the Constitution (Scheduled Castes) Order, 1950, passed by the 
President under Art. 341 of the Constitution is not ultra vires , because 
it must be treated as passed by “the State” for purposes of cl. (4) of 
this article. 41 

The prohibition against the State contained in cl. (1) of this article 
will also apply to public officials acting for and on behalf of the State 
in the discharge of their official duties in carrying on the administra¬ 
tion of the country. 5 As observed by Mr. Justice Matthews in Yick Wo 
v. Hopkins G : “Though the law itself be fair on its face and impartial 
in appearance yet, if it is applied and administered by public authority 
with an evil eye and an unequal hand so as practically to make unjust 
and illegal discriminations between persons in similar circumstances, 
material to their rights, the denial of equal justice is still within the 
prohibition of the Constitution.” (See also notes on Art. 14.) 

In America it has been held that even judicial action may be 
regarded as State action for purposes of the law against discrimination 
on ground of race, birth, etc. 7 But the tenabilifcy of this view under 
this Constitution is open to question. See notes on Art. 12. 

2. 1952 Punj 143 (Pr 4) [A I R V 39 C 52] : ILE (1951) Punj 321 (FB), Gur- 
mukh Singh v. Union of India. 

3. 1952 Punj 143 (Pr 4) [AIR V 39 C 52] : ILR (1951) Punj 321 (FB), Gurmukh 
Singh v. Union of India. 

4. 1952 Punj 143 (Prs 6, 7) [A I R V 39 C 52] : ILR (1951) Punj 321 (FB), Gur- 

mukh^Singh v. Union of India. (Special treatment given to certain castes in 
the Punjab.) . 

5. (1938) 83 Law Ed 208 (210): 305 U S 337, Missouri Ex Eel Gaines v. Canada. 
(Curators of State university refusing admission to Negro students—Equal protec¬ 
tion clause is vi-olated.) 

[See also (1879) 25 Law Ed 676 (679) : 100 U S 339, Ex parte Commonwealth 
of Virginia. (‘State’ includes agents of’state.) 

1951 Mad 930 (Prs 20, 21) [A I R V 38 C 329] (DB), M. B. Namazi v. Deputy 
Custodian of Evacuee Property , Madras. ((1886) 118 U S 356: 30 Law Ed 220, 
Yick Wo v. Hopkins , Ref. to.)] • 

6. (1886) 30 Law Ed 220 (227) : 118 U S 356. 

7. (1948) 334 U S 1 (14) : 92 Law Ed 1161 (1181), Shelley v. Kraemer. (Judicial 
enforcement of covenants restricting use or occupancy of real property to persons 
of Caucasian race violates equal protection clause—Though 14th Amendment is 
directed against State action only and does not reach private conduct, however 
discriminatory, judicial action even for enforcement of private agreements is 
State action and within 14th Amendment and enforcement of restrictive covenants 
against certain races is none the less discriminatory because it will enforce them 
against any race against whom they are directed.) 
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Educational institutions will be within the purview of Art. 15 (1) 
only if they are State maintained and not otherwise. 8 


8. “Discriminate against.”_The words “discriminate against” 
imply an unfavourable bias affecting the differentiation which the « 
State is making. 1 In Kathi Baning v. State of Saurashtra? Patanjali f 
Sastri, C. J., observed as follows : 

. “All legislative differentiation is not necessarily discrimina-j 
tory. In fact the word ‘discrimination’ does not occur in Art. 14. i 


The expression ‘discriminate against’ is used in Art. 15 (1) and 
Art. 16 (2) and it means according to the Oxford Dictionary, • 
‘to make an adverse distinction with regard to’; ‘to distinguish 
unfavourably from others’. Discrimination thus involves an element 


of unfavourable bias and it is in that sense that the expression has 
to be understood in this context. If such bias is disclosed and is based 
on any of the grounds mentioned in Arts. 15 and 16, it may well be 
that the Statute will, without more, incur condemnation as violating 
a specific constitutional prohibition unless it is saved by one or 
other of the provisos to those articles.” 

In Mahadeb Jieiv v. B. B. Sen , 3 P. B. Mukharjee, J., of the 
Calcutta High Court observed as follows : 


“Discrimination is comparative in its connotation. Discrimi¬ 
nation on the ground of sex alone must mean that one sex is 
discriminated as against the other. Discrimination is double-edged. 
To discriminate against one sex is to discriminate in favour of the 
other, but inherent in the very notion of every discrimination is a 
measure of comparison. The language used in Art. 15 (1) of the 
Constitution‘discriminate against’should, in my view, be understood 
in the above light. There cannot be any discrimination ‘against’ 
without a resulting and corresponding discrimination in favour of 
someone else which would be commonly known as preference for 
that someone else. Discrimination and preference are twin and 
inseparable ideas. Etymologically the word ‘discriminate’ comes 


V 95 », M rf 67 ,p 9) , (P , r 7) [A t 1 R V 41 0 13] < DB >- University of Madras v. 
Shantha Bai. (Regulations of University of Madras which is State-aided and 

not State-maintained are not within the prohibition of Art. 15 (1).) 

Article 15 — Note 8 

*• 1 ®®? ® C 123 (P E, 7) [A4R V 39 J ; 1952 S G B 435 : 1952 Cri L Jour 805 (SC) 
Kathi Railing v. State of Saurashtra. ’ 

1951 Mad 120 (Pr 15) [AIR V 38 C 14]: I L B (1951) Mad 149 (FB), Champakav* 
Dorairajan v. State of Madras. (Per Itajamannar, C. J —The words “discrimi 
nate against in Art. 15 (1) mean “make an adverse distinction with regard to” 

„ tr’l unfa 1 vourab >y from others” What the article says is that no person 
ol a particular religion or caste shall be treated unfavourably when compared with 

KstsL'XUsa.T - ,h " sro “ a “•'«“« - 

^Onlv 0 ? 825 (829 |. (Pl d 6) [A IR V 39 1 < DB >. ^jali v. State of West Bengal. 

hom t.his .“i 18 invidious that is objectionable-See the observations 

from this case quoted in Note 3.) 

3 1951 Ca?568 3 fP r ,m C rf ? V 39] = 1952 S C R 435 : 19b2 Cri L Jour 805 (SC) 
a. 1951 Cal 563 (Pr 30) [A I R V 38 C 165]. 
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Article 15 
Note 8 



from the Latin origin discriminare which means to divide, separate 
or distinguish. James Murray’s New English Dictionary, pub¬ 
lished by Oxford Clarendon Press (1897), Vol. Ill, p. 436 gives the 
meaning of the expression ‘to discriminate against’ as ‘to make an 
adverse distinction with regard to or to distinguish unfavourably 
from others’.” 


Although it is stated in the above quotation that there cannot be 
discrimination against any one without resulting in a corresponding 
discrimination in favour of someone else, it is clear that where two 
persons are situated in circumstances which are exactly similar to 
each other in all material particulars and yet the State takes some 
action which places one of them alone under a disadvantage, the 
action of the State must be deemed to be discriminatory against him. 
Conversely, discrimination in favour of a person solely on the ground 
of his caste or religion, etc., may be legitimately regarded as discrimi¬ 
nation against, persons of other castes. 4 5 This has been recognised even 
by Mukharjee, J., in the above case where he points out that the 
moment a special provision for the benefit of women or children is 
made under cl. (3) of this article, that would necessarily mean that a 
discrimination is made against those who are not women and children 
and such persons would be entitled to challenge the special provision 
under cl. (1) of this article but for the special exception provided in 
clause (3). 


Merely because members of a particular community, for example, 
Muslims, constitute a large majority of persons affected by a certain 
Act, it does not necessarily follow that it is discriminatory against 
them. 6 


The law which discriminates against some citizens solely on the 
ground of their religion, race, etc.,.does not cease to be discriminatory 
merely because provision is made for compensating such citizens in 
some other way. 6 


4. 1952 Punj 143 (Pr 6) [AIR V 39 G 52] : ILR (1951) Punj 321 (FB), Ourmukh 
Singh v. Union of India. 


5. 1951 Mad 930 (Pr 20) [A I R V 38 C 329] (DB), M. B. Namazi v. Deputy 

Custodian of Evacuee Property , Madras. (Evacuee Property Ordinance 1949 is 
not ultra vires.) 


6. (1938) 83 Law Ed 208 (209): 305 U S 337, Missouri Ex Pel. Gaines v. Canada. 
(Exclusion of Negroes from State-maintained law school open to White students 
discriminates against Negroes in violation of equal protection clause although it 
provides by statute for payment of tuition at university of adjacent State for any 
Negro resident of the State — Such conditions do not affect the fact of 
discrimination.) 

[See also (1950) 339 U S 629 (636) : 94 Law Ed 1114 (1129), Sweatt v. Painter. 

(Negro student denied admission to University of Texas Law School_Student 

asked to join another law school alleged to -supply substantially equtfl facilities 
— Held by the Supreme Court of America that as the privileges, advantages 
and opportunities offered by the new law school were not substantially 
equivalent to those offered by the State to the White students at the University 
of Texas, the equal protection clause of 14th Amendment had been violated and 
the Negro student petitioner was entitled to mandamus.)] 
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A law which does not itself discriminate against any citizen on 
the ground of his caste or community, but penalises discrimination 
being practised by persons of a particular religion, does not offend 
cl. (l) of this article and is not ultra vires? In this connection, refer¬ 
ence may be made to Art. 17 under which the enforcement of any 
disability based on untouchability is an offence punishable in accord¬ 
ance with law. 


Where the State is granting an indulgence under powers which it 
has under the Constitution, as for instance by allowing fee concessions 
for Harijan boys in schools (under cl. (4),) it is entirely for the State 
to decide how far the indulgence should go and those who are outside 
the limit marked by the State are not entitled to complain of discrimi¬ 
nation against them. 8 

9. Citizen. — Unlike Art. 14, which applies to all persons 
whether citizens or non-citizens, natives or aliens, this article applies 
only to citizens. 1 As to the meaning of the word “citizen” for the 
puipose of this Constitution, see Arts. 5 to 11 and the commentary 
thereon. As seen in Note 3 on Art. 5, a corporation is not a citizen 
for the purpose of this Constitution, the reason being that the defini¬ 
tion of citizen in Art. 5 only contemplates natural persons and not 
juristic persons. There are also American decisions to the effect that 
a corporation is not a citizen. 2 


It has been seen in Art. 5 that under our Constitution only one 

type of citizenship is recognised whereas under the Constitution of the 

United States of America there is a double citizenship, a citizenship 

of the State and another of the Federation. Citizenship of each State 

entails certain special privileges so far as that State is concerned, 

which are not open to citizens of other States. The undermentioned 

are some of the decisions of the Supreme Court of the United States 
bearing upon this aspect. 3 

7. 1951 Cal 167 (Pr 12) [AIR V 38 C 30R] : 52 Cri L Jour 1399 (DB), Banamali 
Das v. Pakhu Bhandari. (West Bengal Hindu Social Disabilities Removal Act 
(37 of 1948) does not discriminate against any citizen only on the ground of 
caste, religion or race — It makes it impossible for some Hindus to discrimi¬ 
nate against other Hindus — That does not offend against Art. 15 of the 
Constitution.) 


8 ' 1963 ^ ad 21 (Pr 5) CA I R V 40 C 8], In re M. Thomas. (Fee concession t 
Harijan boys extended to Harijan boys who were converted to Christianity c 
whose parents were so converted but not to boys whose grandfathers or othe 
ancestors were converted—No discrimination.) 

Article 15 — Note 9 

4 l° (P ‘' 3 > f AIli V 38 C 103] : I L E (1952) Bom 449 : 1952 Cri 1 
Jour 23 (DB), Yusuf Abdul Aziz v. State. 

“ ad 93 °. < Pr 12 > [A 1 B V 38 C 329] (DB), M. B. Namazi y. Deput. 
Custodian of ZvMuee Property, Madras. (A. perBon who has migrated from th 

rWir!°1 Indla . t0 the te rntory included in Pakistan after 1-3-1947 cannot b< 
deemed to be a citizen of India, and Art. 15 does not apply to him ) 

fisesfffl I 72 fl I 2 ® 9 ! : 43 Iaw Ed 432 < 440 >. Blake v. McClung. 

(1868) 19 Law Ed 357 (359) : 8 Wall 168, Paul v. Virginia 

enS hv Ed 35 li 360): 8 WaU 168 ’ Paul V * Vi W™- (Speeds privileges 
J J by citizens in their own States are Dot secured in other States by this 
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Article 15 
Note 10 


10. “On grounds only of religion, etc.”—Clause (1) of this 

article only applies where the discrimination against a citizen is 
solely based on the ground of religion, race, etc. If a law is based 
upon several factors and the religion, race, etc., of a person is only 
one of the factors concerned, the law would not be ultra vires under 
clause (l). 1 


provision such, as grants of corporate existence and powers — State may exclude 
foreign corporations.) 

(1898) 43 Law Ed 432 (438) : 172 US 239 (254), Blake v. McClung . (State 
statute giving to residents priority over non-residents in distribution of assets 
of foreign corporation is against U. S. Constitution, Art. 4 giving equal 
privileges and immunities to citizens of several States.) 

(1877) 24 Law Ed 248 (249): 94 U S 391, James W. McCready v. Commonwealth 
of Virginia. (A State can grant to its own citizens exclusive use of lands covered 
by water for raising oysters and prohibit such use to citizens of other States.) 
(1876) 23 Law Ed 806 (807) : 93 U S 72, Chemung Canal Bank v. Lowery. 
(A State statute, which provides that when defendant is out of State, limitation 
shall not run against plaintiff if latter resides in State but shall if he resides 
out of State, does not produce any constitutional discrimination between citizens 
of different States.) 

(1871) 20 Law Ed 449 (453) : 12 Wall 418, Ward v. Maryland. (State statute 
requiring license for sale of goods by non-residents is unconstitutional—It is 
repugnant to Art. 4, S. 2 of the U. S. Constitution.) 

Article 15 — Note 10 

1. 1951 Bom 470 (Prs 4, 5) [AIR V 38 C 103] : I L R (1952) Bom 449 : 1952 Cri 
L Jour 23 (DB), Yusuf Abdul Aziz v. State. (What led to discrimination in 
S. 497, Penal Code, in this country is not the fact that women had a sex 
different from that of men, but that women in this country were so situated 
that special legislation was required in order to proteot them, and it was from 
this point of view that one finds in S. 497 a position in law which takes a 
sympathetic and charitable view of the weakness of women in this country. 
Therefore S. 497 does not contravene Art. 15 (1).) 

1952 Punj 309 (332) (Pr 144) [A I R V 39] : I L R (1952) Punj 381 : 1952 Cri L 
Jour 1313 (FB), Ajaib Singh v. State of Punjab. 

1951 Mad 120 (Prs 12, 37, 57) [A I R V 38 C 14] : I L R (1951) Mad 149 (FB), 
Champaham Dorairajan v. State of Madras. 

1953 Madh B 147 (Pr 5) [AIR V 40 C 51] : 1953 Cri L Jour 964, Girdhar Gopal 
v. State. (Indian Penal Code, S. 354 is not invalid on the ground of discrimination 
in favour of women by extending the protection only to them —- Discrimination 
is not based solely on ground of sex — Discrimination also based on propriety, 
public morals, decency decorum and rectitude is not bad.) 

1953 Bom 311 (313) (Pr 7) [AIR V 40 C 98] (DB), Dattatraya v. State of 
Bombay. (Reservation of seats for women in a municipal eleotion under the State 
municipal law is not a discrimination made solely on ground of sex but on 
various other considerations.) 

1952 Bom 451 (452) [A I R V 39] : I L R (1943) Bom 51 : 1952 Cri L Jour 1600 
(DB), Vithal Maruti v. State. (Bombay Beggars Act (23 of 1945), S. 5 is not 
unconstitutional—To discrimination based not only on place of birth but also on 
some other considerations, along with place of birth, the bar of the Constitution 
does not apply.) 

1952 Cal 825 (829, 830) (Prs 14 to 17) [A I R V 39], Anjali v. State of West 
Bengal. (On appeal from. 1952 Cal 822 (824) (Pr 15) [AIR V 39], Anjali v. State 
of West Bengal.) 

1952 Cal 61 (Pr 6) [AIR V 39 C 19-20], Indra Narayan v. State of West Bengal. 
(The West Bengal Food Grains (Movement Control) Order (1951) no doubt 
requires a permit for foodgrains to be moved from a cordoned area to a place 
outside it but this restriction is not motived by the fact that a citizen was 
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A girl student was refused admission to a mixed college ; but the 
refusal was not’ merely due to her sex but was due to the fact that 
• under a scheme of better orginasation of both male and female educa¬ 
tion at the centre, which covered development of the women’s college 
there as a step towards the advancement of female education, and also 
for the purpose of relieving pressure on the mixed college at that 
centre, it was considered reasonable to restrict further admissions of 
women students to the mixed college. It was held that there was no 
discrimination on the ground of sex alone. 2 

Discrimination on the basis of the political or social importance 
of a family is not hit by this article. 3 

Article 16 (2) refers to certain additional grounds of discrimina¬ 
tion which are not referred to in this article, namely, descent and 
residence. 


11. Discrimination on ground of religion_The mere fact 

that a law such as an Act abolishing bigamy among Hindus or provid¬ 
ing for the better management of Hindu religious institutions affects 
only the followers of a particular religion, cannot be a ground for say¬ 
ing that in enacting such a law the State is discriminating against a 
certain body of citizens solely on the ground of their religion. 
Similarly, as has been seen in Note 8 , the mere fact that the majority 
of people affected by the working of a particular Act happen to be 

born at a particular place. The cordoned areas have to be dateirained because 

of the fact that in the interest of the general public it may be necessary to 

forbid foodgrains from being moved out of a cordoned area unless a permit 

is taken. The delimitation of the cordoned areas is made on entirely different 

grounds. It is not made merely on the ground that a person is born within a 
certain area.) 

1951 Cal 563 (Prs 28, 29) [AIRY 38 C 165], Mahadeo Jicio y. B. B. Sen. 
(Superadded to sex, if there are proprietary considerations, then the discrimina¬ 
tion cannot be said to be on the ground of sex alone. The important 
consideration in O. 25, R. 1 (3), Civil P. C., is “sufficient immoveable property 
in India’’. Provision in O. 25, It. 1 (3) cannot be read as meaning that security 

of costs is to be ordered only on the ground of sex and only because the plaintiff 
is a woman.) 

1951 Punj 93 (Prs 14, 17) [A I It V 38 C 22] : I L It (1951) Punj 344 (DB), Om 
Parkash v. State of Punjab. (Article 15 (1) would apply when a person is 
kept out from or is admitted into any college or educational institution on the 
ground solely of caste, religion, race or sex or any of them. Though under the 
Constitution race, caste, religion, language or any of them cannot be the basis 
of selection other grounds can be taken into consideration when the question 
of admission of candidates is being decided. No such ground of exclusion held 

oufc ln the P reseQfc ^se. A I R 1951 Mad 120, Rel. on; AIR 1950 


2. 1952 Cal 825 (829, 830) (Prs 16, 17) [A I R V 39] (DB) 
West Bengal . h 


Anjali v. State of 


CS C a ^° 19 p 4 M m 67<Ptl2)[A 1 K v 41 0 University of Madras v. 

Bai ' (University regulations which required certain facilities to be 
P before girls could be admitted into a college were not unconstitutional)] 

3 S^ 53 lp Unj -i°^ r 35) [AIR V 40 C 9] < DB >. Sarmahendra Singh v. Punjab 
State. (Punjab Court of Wards Act (2 of .1903), S. 5 is not invalid.) 
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Note 11 


Muslims, is not sufficient to characterise the Act as a discriminatory 
measure offending cl. (1) of this article. On these principles, it has 
been held that the Madras Hindu Bigamy Prevention and Divorce Act 
(6 of 1949) 1 and the Bombay Prevention of Hindu Bigamous Marriages 
Act (25 of 1946) 2 are not repugnant to cl. (1) of this article. The mere 
fact that monogamy is enforced on Hindus and not on Muslims does 
not make these Acts repugnant to this article. It was for the Legisla¬ 
ture to take into account the social customs and beliefs of the Hindus 
and other relevant considerations before deciding whether it was neces¬ 
sary to provide for special provisions dealing with bigamous marriages 
among them. If the Legislature acting on these considerations wanted 
to provide for a special procedure in dealing with bigamous marriage 
among Hindus, it cannot be said that the Legislature was discrimina¬ 
ting against Hindus only on the ground of religion. 3 As seen in 
Note 1 on Art. 14, it is perfectly competent to the Legislature to 
take account of the degree of evil which is prevalent under various 
circumstances and the Legislature is not bound to legislate for all evils 
at the same time, and an Act passed by the Legislature cannot be 
attacked merely because it tackles only some of the evils prevalent in 
society and does not tackle other evils of the same or worse kind which 
may be prevalent. (See also Note 16.) Under Sch. VII, List 3, 
Entry 5, the Union Parliament and the State Legislatures have con¬ 
current jurisdiction to make laws about marriage, divorce, adoption, 
joint family and partition, etc., which means that they have power to 
affect the personal law of Hindus and Muhammadans by legislative 
enactments. This is an indication of the basis of the classi¬ 
fication in such matters and shows that religion does not constitute 
such basis. At the same time, if religion is actually made the sole 
basis of legislative differentiation, a Fundamental Right under the 
Constitution will be violated, and the mere fact that the subject falls 
within the legislative jurisdiction of the Parliament or of a State 


Article 15 — Note 11 

1. 1952 Mad 193 (Pr 4) [AIR V 39 C 95] : ILR (1953) Mad 78 : 1952 Cri L 
Jour 434 (DB), Srinivasa Aiyar v. Sarasivati Ammal. (The Act; makes no 
discrimination between Hindus and Muhammadans on the ground of religion. 
The essence of the classification is not the religion of Hindus but that they have 
all along been preserving their personal law peculiar to themselves which was 
derived from the Smritis, commentaries, custom and usage, in the same manner 
m which the Muhammadans are subject to their personal law. It is that personal 
law that was now sought to be affected by the Act to the extent of modifying 
and abrogating the rule that a Hindu is entitled to marry any number of wives 
without restriction; in other words, abolition of polygamy: AIR 1951 S C 226 
and AIR 1951 S C 318, Ref.) 

2. 1952 Bom 84 (Pr 26) [AIR V 39 C 16] : I L R (1951) Bom 775 : 1952 Cri I* 
Jour 354, The Stale of Bombay v. Narasu Appa. (It cannot be held that the 
Bombay Prevention of Hindu Bigamous Marriages Act discriminates against the 
Hindus in preference to the Christian and the Parsi citizens of the State, in so 
far as it subjects the Hindus alone to the specially severe provisions as to punish¬ 
ment and procedure.) 

3. 1952 Bom 84 (Pr 26) [AIR V 39 C 16] : I L R (1951) Bom 775 : 1952 Cri I* 
Jour 354. The State of Bombay v. Narasu Appa. 
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Legislature, will not validate the law. 4 


The Madras Hindu Religious and Charitable Endowments Act 
(19 of 1951) has been held as not repugnant to cl. (1) of this article. 
The classification of institutions and religious endowments based on 
religion, as Hindu, Muhammadan or Christian, cannot be said to be 
either arbitrary or unreasonable having regard to the objects sought 
to be attained, namely, better administration and management of such 
institutions. Nor is such a classification made for the first time by the 
Legislature. The classification is not based solely on religion, as insti¬ 
tutions included in the class covered by the legislation are religious as 
well as secular and having regard to the object in view, institutions 
having several characteristics in common have been classified in one 
group. The Legislature is not precluded from taking up one set of 
institutions for legislative consideration at one-time and enacting laws 

in respect of them, reserving other types of institutions for future 
consideration. 6 


It cannot be said that under the provisions of the Administration 
of Evacuee Property Ordinance, 1949, discrimination has been made 
against Muslims as such, though actually most of the persons to whom 
the provisions of the Ordinance may apply are likely to be Muslims. 
There is nothing in the Ordinance necessarily leading to any discrimi¬ 
nation. If a non-Muslim falls within the definition of “evacuee”, then 
the Ordinance equally-applies to him. 0 


A discrimination as regards fee concessions in educational insti¬ 
tutions between Harijan boys, who were converted to Christianity or 
whose parents were converted to Christianity, and Harijan boys whose 
grandfathers or other ancestors were converted to Christianity, is not 
a discrimination based on religion. 0 * 1 

Any law providing for elections on the basis of separate electo¬ 
rates for members of different religious communities offends against 
cl. (1) of this article. The constitutional mandate to the State not to 
discriminate against any citizen on the ground, inter alia , of religion 
clearly extends to political as well as to other rights and any election 
held after the Constitution in pursuance of such a law, subject to cl. (4), 
mus t be held void as being repugnant to the Constitution. 7 But it is 

4 I^ 9 mm ra v 193 (Pr 4 i CAIR V 39 ° 95] : ILR (1953) Mad 78 : 1952 Cri L Jour 
4S4 (DB), Srinivasa Aiyar v. Saraswathi Animal. 

5 1952 Mad 613 (Pr 29) [A I R V 39], Lakshmindra Theertha Swamiar v. 
°mmr., I. R. E., Madras. (But Act held ultra vires under Art. 19 (1) (f) as the 
restrictions imposed were too drastic in scope and unreasonable.) 

6. 1951 Mad 930 (Pr 20) [AIR V 33 C 329] (DB), M. B. Namazi v. Deputy 
Custodian of Evacuee Property , Madras. 

6a. 1953 Mad 21 (Pr 5) [AIR V 40 C 8], In re M. Thomas. 

7 '^nT 3 tr 1 °f 384 . ( *? 5) (Pr 4 ) [AIB V 40 ° 86] (S C) ' Nain Sukh Das U. P. 
State. (Election to Municipal Board.) 

'(In fhT 3U ^ (Pr , 7) ,, [A1B V 40 0 9 « (DB >- Dattatraya v. State of Bombay. 
in Vn ?' ” as h / ld that provision for separate representation for women 
Municipal Board under State made law is not unconstitutional and that such 
reservation was covered by cl. (3).) 
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Article 15 not each and every citizen that can move the Supreme Court under 

Notes 11—12 Art. 32 in such a matter. It is only a citizen who has individually 

suffered an injury or who is individually threatened with an injury to 
his Fundamental Right that can move the Supreme Court under 
Art. 32 for the enforcement of his Fundamental Right. 8 

12. Discrimination on ground of race or caste. — The 

requisitioning of land by the Government for construction of a colony 
intended for the exclusive benefit of a particular caste or community 
will be unconstitutional under this article, 1 unless the case is covered 
by cl. (4) of the article. Similarly, an Act, which is made applicable 
only to members of certain communities in certain areas, and subjects 
them to various restrictions, is unconstitutional. 2 

The Punjab Customary Law restricting the right of alienation of 
ancestral land in the hands of a male proprietor is not repugnant to 
cl. (l) of this article as being a discrimination based on race or caste 
as it is equally applicable to all persons living in Punjab irrespective 
of race or caste. 8 

8. 1953 S C 384 (385) (Pr 7) [AIR V 40 C 86] (S C), Nain Sukh Das v. U. P. 
State. (Election to Municipal Board on basis of communal electorates—Petition 
under Art. 32 — It was not petitioners 1 case that any discrimination was being 
practised against them or was threatened against them—Grievance was that on 
account of the system of communal representation, they could not vote for or 
stand for the seats allotted to the community other than their own — No 
allegation that they actually sought to assert those rights by taking appropriate 
proceedings to have the bar removed and the election conducted in accordance 
with the Constitution — Held that the alleged discrimination was in respect of 
rights which they in fact never sought to exercise and took no steps to assert 
while there was still room for doing so, and for the exercise of which the 
opportunity is now lost.) 

Article 15 — Note 12 

• 

1. 1952 Bom 461 (462) (Pr 3) [AIR V 39] : I L R (1953) Bom 44 (DB), Jag want 
Kaur v. State of Bombay. (Action of the State Government in requisitioning 
land under S. 5, Bombay Land Requisition Act, 1948, for the construction of a 
colony intended for the benefit only of Harijans is of a discriminatory nature 
and can be successfully challenged under Art. 15 of the Constitution of India, as 
it was before its amendment by the insertion of cl. 4.) 

2. 1952 Sau 124 (125) [AIR V 39] : 1953 Cri L Jour 21 (DB), Sanghar Umar v. 
State. (Nawanagar Pass Hajari Dhara Act (Sint. 2063) (1947 A D). The Act 
which has been made applicable to certain communities of the villages men¬ 
tioned in the schedule and subjects them to the restrictions contained in the 
Act discriminates against them on the ground of their caste or communities 
only. It, therefore, offends Art. 15 (1) of the Constitution and is void. Further 
the important restrictive provisions of the Act, namely, Ss. 4, 5, 6, 10, 11, 13 
and 14 impose restrictions not depending upon the individual propensities of the 
persons to whom the Act has been applied. Since a person who might not have 
committed a single offence and might be living a pure life would legally be 
subjected to the restrictions as a result of the provisions of the sections and since 
no public interest can be served by subjecting a person to the severe restrictions 
undeservingly these sections are void and of no effect as being in contravention 
of the provisions of Art. 19 (1) (d) and (e). The other provisions of the Act being 
merely ancillary to these main provisions cannot stand independently. The 
whole Act, therefore, fails and must be declared void.) 

3. 1951 Punj 445 (Pr 7) [AIR V 38 C 142], Nathu v. Balia. 
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The Communal G. 0. of the Madras Government fixing the pro¬ 
portion of seats for each community for admission of students into the 
State educational institutions has been held by the Supreme Court 
in State of Madras v. Sin. Champakam Dorairajan 4 as invalid 
being repugnant to the specific provisions of Art. 29 (2). It was 
held by the Supreme Court that the provisions of Part III on Funda¬ 
mental Rights are nob controlled by the provisions in Part IV 
dealing with the Directive Principles of State Policy and therefore it 
was not open to the State to make any such regulations as those in 
the above Communal G. O. under Art. 4G. The undermentioned decisions 
of the Supreme Court of America dealing with the racial segregation 
laws and practices against Negroes in America may be of interest with 
reference to cl. (l) of this article in its aspect relating to discrimination 
on the ground o f race. 6 Reference may also be made to notes on 

4. 1951 S C 226 (Prs 8, 11) [AIR V 38 C 40] : 1951 SCR 525 (S C). (Affirming 
on appeal : A I R 1951 Mad 120.) 

5. (1950) 94 Law Ed 1149 (1154) : 339 U S 637, McLaurin v. Oklahoma S. 
Regents. (Negro student given different treatment solely because of his race by 
being required to occupy a seat in a row specified for coloured students in the 
library, cafeteria, etc—Equal protection clause broken.) 

(1950) 339 U S 629 (636) : 94 Law Ed 1114(1120), Sweatt v. Painter. (Negro 
refused admission to University of Texas Law School on ground that sub¬ 
stantially equivalent facilities were offered by a Texas Law School open only to 
Negroes — Refusing either to affirm or disaffirm doctrine of Plessy v. Ferguson, 
163 U S 537, that separate but e^ual facilities for Negroes satisfy requirements. 
Supreme Court held that equal protection clause required that Negroes should be 
admitted since the school for Negroes did not afford equal facilities.) 

(1948) 334 U S 1 (14) : 92 Law Ed 1161 (1181), Shelley v. Kraemer. (Restrictive 
covenants against use or occupancy of real property by persons other than those 
of Caucasian origin—Enforcement of such covenants by judicial action is against 
equal protection clause.) 

(1946) 328 U S 373 (391) : 90 Law Edn 1317 (1324), Morgan v. Commonwealth 
of Virginia . (Race segregation statute requiring bus passengers to change seats 
from time to time is as applied to inter-state passengers an undue burden on 
inter-state commerce.) 

(1941) 313 U S 80 (93, 94) : 85 Law Edn 1201 (1210), Mitchell v. United States. 
(An unjust discrimination by a railroad in the furnishing of accommodation to 
a coloured passenger is a proper subject for relief by the Interstate Commerce 
Commission Discrimination by refusing to first class coloured passenger 
accommodation equal in comfort and conveniences to those afforded to first class 
white passengers is violation of Inter-state Commerce Act.) 

(1939) 83 Law Ed 208 (209) : 305 U S 337, Missouri Ex Rcl. Gaines v. Canada. 

(Exclusion of Negroes from State owned educational institutions is violation of 

equal protection clause—Making provision in University in another State does 
not make a difference.) 

(1917) 245 U S 60 (82) : 62 Law Ed 149 (164), Buchanan v. Warley. (Coloured 
person has the right to acquire property without State legislation discriminating 
against him solely because of colour, under 14th Amendment and other provit 
sions—City Ordinance prohibiting Negroes from occupying lot in a block where 
the majority of the residences are occupied by white persons is bad. (1901) 46 
Law Ed 623 (626) : 184 U S 425 (429), Booth v. Illinois and (1903) 47 Law Ed 
323 (327) : 187 U S 606 (609), Otis & Gassman v. Parker, Rel. on.) 

(1910) 54 Law Ed 936 (938) : 218 US 71, Chiles v. Chesapeake ct O. R. Co. 
(Congressional inaction is equivalent to a declaration that a carrier may by its 
regulations separate White and Negro inter-state passengers.) 


Article 15 
Note 12 
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Article 15 
Notes 12-13 


Art. 14 in this connection. See also the undermentioned case. 6 But 
subsequent to the decision of the Supreme Court in State of Madras 
v. Svi. Champakam Dorairajan referred to above, cl. (4) was added 
to this article by the Constitution (First Amendment) Act, 1951. (See 
Note 21). 


13. Discrimination on ground of sex_Section 497 of the 

Penal Code (adultery) is not repugnant to cl. (1) of this article on the 
ground of its discriminating against men as such solely by reason of 
their sex. It cannot be said that merely because the woman is not 
liable as an abettor , the section discriminates against men solely on 
the ground of sex. The reason is that the differentiation in favour of 
women was not due to the fact that woman had a different sex from 
man, but that women in this country were so situated that special 
legislation was required for their protection. 1 It has been seen in the 
notes on Art. 14 that S. 488 of the Criminal Procedure Code is not 
repugnant to that article merely because it only entitles a woman to 
obtain maintenance from her husband and not vice versa. 

Section 354 of the Penal Code, which only protects the modesty 
of a woman by making punishable assault or use of criminal force 
with the intention of outraging the modesty of a woman, is not un¬ 
constitutional on that ground. la 

The provisions of Order 25, Rule 1 (3) of the Code of Civil 

Procedure under which a woman plaintiff may be required to deposit 

security for costs if she has not sufficient immovable property, has been 

held not to be ultra vires on the ground of discriminating against 
women as such. 2 


(1896) 163 U S 537 (548, 549) : 41 Law Ed 256 (260), Plessy v. Ferguson. (A law 

which requires the separation of white and coloured races in public conveyances 

is a reasonable exercise of Police Power of a State—Statute providing for separate 

railway carriages for the white and coloured races by railway companies 
is valid.) 

(1879) 25 Law Ed 676 : 100 U S 339, Ex parte Commonwealth of Virginia. 

(State’ includes ‘agent of the State’—Ministerial act of a Judge in selecting 

jurors — Systematic exclusion of persons of African race and black colour held 
bad.) 

See aiso Annotation—Race Discrimination—Supreme Court Cases : (’49) 94 Law 
Ed 1121 (1149). v ' 

®; ' ( * 9 . 48) 332 . , U S ® 33 , < 644 ) :92 Law Ed 249 (258), Oyama v. California. 
a l ornia len and Law— Held that as applied in this case the statute 
unconstitutionally discriminated against the son because of his parents’ country 
o origin by saddling him with an onerous burden of proof not generally borne 
by California children for whom parents purchase property.) 

Article 15 — Note 13 


1. 1951 Bom 470 (Prs 4, 5) [AIR V 38 C 103] :ILR (1952) Bom 449 : 1952 Cri 
L Jour 23 (DB), Yusuf Abdul Aziz v. State. 


la. 1953 Madh B 147 (Pr 3) [A I R V 40 C 51] : 1953 Cri L Jour 964, Girdha 

Gopal v. State. (The objection on this head is only an objection to the policy c 

the law in not creating a particular offence and not as to infringement of Art. 1 

of the Constitution — The section is not open to objection on the ground c 

discrimination as to the sex of the offender—Even a woman may be guilty unde 
the section.) 

2. 1951 Cal 563 (Prs 28, 29) [AIR V 38 C 165], Hahadeb Jiew v. B. B. Sen. 


* 
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Even if it be held that personal laws fall within Art. 13 (1), (as 
to which question see Note 17), the provisions of personal laws per¬ 
mitting polygamy do not amount to discrimination against women 
only on the ground of sex. 3 

Under cl. (3) of this article, special provision for the benefit of 
women and children may be made by the State and any such special 
provision will not be liable to be attacked as contravening cl. (l). 1 

Section 10 of the Divorce Act, as it stands, is not prima facie 
repugnant to the Constitution although under it a husband is entitled 
to divorce merely on proof of adultery, while a wife is entitled to 
divorce only on proof of adultery and cruelty. The differentiation seems 
to be based on a sensible classification after taking into consideration 
the abilities of man and woman and the results of their acts and not 
nBrely on ground of sex. 6 

Women of mature age, sui juris , cannot constitutionally be sub¬ 
jected to restrictions upon their liberty of contract which cannot be 
lawfully imposed upon men in similar circumstances. 6 

A prohibition in a Court of Wards Act that a woman may be 
declared incapable of managing her estate, by the State Government, 
without assigning any reasons and without being given an opportunity 
to contest the position, while in the case of men they can be declared 
incapable of managing their estates only on certain grounds and after 
being given an opportunity to contest the proposed declaration, is un¬ 
constitutional under this article. 7 

Under Article 29 (2), it is provided that no citizen shall be denied 
admission into any educational institution, maintained by the State 
or receiving aid out of State funds on grounds only of religion, race, 
caste, language or any of them. Sex is not mentioned as a forbidden 
ground of discrimination under this provision. Article 29 (2) being a 
special provision applying particularly to admission to educational 
institutions, Art. 29 (2) and not Art. 15 (1) would, on the principle 
of generalia specialibus non derogant , appear to be the governing 
provision for determining whether refusal of admission to a college on 
the ground of sex is constitutional. It has been held by the Madras 
High Court in University of Madras v. Shantha Bai 7a that the 

a. 1952 Bom 84 (Prs 24, 25) [AIR V 39 C 16] : ILR (1951) Bom 775 : 1952 Cri L 
Jour 354 (DB), The State'of Bombay v. Narasu Appa. 

4 m S lV 1908 J 208 Y S 412 (422) : 52 Law Ed 551 ( 556 )> Muller v. Oregon. 
(Rights under 14th Amendment not infringed by limitation of hours of labour 

of women employed in laundries to ten hours daily, although like legislation 

affecting male employees may be invalid_The inherent difference between the 

two sexes which requires that woman should be specially protected is plain.) 

5. 1953 Mad 792 (Pr 30) [AIR V 40 C 302], Dr. Divaraka Bai v. Prcf. Nainan. 

8. (1.923) 261. U S 525 (559, 562):67 Law Ed 785 (797, 798), Adkins v. Children's 
Hospital. 

7 - 1952 All 746 (Pr 11) [A I B V 39] : I L B (1953) 1 All 29 (DB), Cracknell v. 

fate of Uttar Pradesh. (U. P. Court of Wards Act (4 of 1912), S. 8 (1) (b) 
is void,) 

7a. 1954 Mod 67 (70) (Prs 8, 9) [AIR V 41 C 13] (DB). 


Article 15 
Note 13 


Di s crimination 
as to admission 
into educational 
institutions 
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Article 15 omission of “sex” in Art. 29 (2) is a deliberate departure from the 
Notes 13-14 language of Art. 15 (1) and its object is to leave it to the educational 

authorities to make their own rules suited to the conditions and not 
to force on them an obligation to admit women. 

In Anjali v. State of West Bengal , 8 Chakravartti, Acting Chief 
Justice, although he did not express a final opinion on the point, was 
inclined to the view that discrimination in regard to the admission 
of students into educational institutions on the ground of sex might 
not be unconstitutional. He observed as follows : 

“The framers of the Constitution may have thought that because 
of the physical and mental differences between*men and women and 
considerations incidental thereto, exclusion of men from certain 
institutions serving women only and vice versa would not be hostile 
or unreasonable discrimination.” % 

But, apart from the above consideration, where the admission of 
girls into a mixed college is restricted not merely on the ground of 
sex but on various other considerations, such as the existence of a 
scheme of better organization of both male and female education at 
the centre, the development of a women’s college as a step towards 
the advancement of female education and the relief of pressure on the 
mixed college, there is no violation of this article. 9 

(See also Notes 10, 20 and Art. 14, Note 29.) 

\ 

14. Discrimination on ground of place of birth. — Under. 
S. 27 (2A) of the City of Bombay Police Act, a person can be externed 
from Bombay if he has been convicted of the offences specified in the 
section, in case he was born outside Greater Bombay. But action on 
the same ground cannot be taken against a person convicted for the 
same offences if he was born within the limits of Greater Bombay. 
This provision discriminates against persons solely on the ground of 
their place of birth and as such is repugnant to cl. (l) of this article. 1 
The West Bengal Foodgrains (Movement Control) Order, 1951, Para¬ 
graph 3, requiring permit for removal of grains outside the cordoned 
area is not repugnant to cl. (1) of this article, because the delimitation 

8. 1952 Cal 825 (831) (Pr 22) [AIR V 39] (DB). (His Lordship was not willing 
to accept without further consideration the view of Bose J. in the lower Court 
(AIR 1952 Cal 822) that Art. 15 (1) controls Art. 29 (2) and that discrimination 
on ground of sex alone in the matter of admission to educational institution is 
unconstitutional though sex is not mentioned as a forbidden ground of discrimi¬ 
nation in Art. 29 (2).) 

9. 1952 Cal 825 (830) [A I R V 39] (DB), Anjali v. State of West Bengal. (On 
appeal from 1952 Cal 822 [AIR V 39], Anjali v. State of West Bengal.) 

[See also 1954 Mad 67 (71) (Pr 11) [AIR Y 41 C 13](DB), University of Madras 
v. Shantha Bai. (University regulations requiring that colleges should provide 
certain facilities for women before they can be admitted cannot be said to be 
discriminatory against women on the ground of sex.)] 

Article 15 — Note 14 

1. 1951 Bom 285 (Prs 4, 6) [A I R Y 38 C 58] : I L R (1951) Bom 175 : 52 Cri L 
Jour 458 (DB), In re S. K. Husein Shaik Mahomed. (Consequently any order 
passed under that sub-section is also void and of no effect.) 
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of the cordoned area is not based merely on the fact that a person is Article 15 
born in a certain area. 2 It has been held that S. 49 of the Rewa Land Notes 14-17a 
Revenue and Tenancy Code, which prohibits non-Rewa residents from 
acquiring a Pattadari tenancy within the Rewa State, makes a dis¬ 
crimination solely on the ground of residence and as such it is void 
under cl. (1) of this article. 3 It is submitted that place of residence is 
not a forbidden ground of discrimination under this article though it 
is one under Art. 16 (2). 

15. “Or any of them.” — The words “or any of them” are 
intended to show emphatically that none of the grounds mentioned 
in the article can be made the sole basis of discrimination. 1 The clause 
means that the State cannot discriminate (solely) on the specified 
grounds either cumulatively or separately with reference to any of the 
grounds. 


16. Customary law. — Punjab customary law governing and 
limiting powers of alienation of a male proprietor does not infringe 
cl. (l) of this article on the ground of discrimination based on race or 
caste. The limitations which it imposes are not exclusively based on 
race or caste and are applicable to any person who is living in Punjab 
irrespective of all these considerations. 1 


17. Personal law. — It has been held by the Bombay High 
Court that personal law is not covered by Art. 13, cl. (l) and so its 
validity does not fall to be decided with reference to the provisions of 
this Part. 1 See also Note 11 . The correctness of this view, however, 
is debatable. (See Art. 13, Note 2). 

Under S. 23 of the Mysore Hindu Law Women’s Rights Act (10 
of 1933), a Hindu woman governed by the Mitakshara is entitled to 
claim separate maintenance from her husband on the ground of his 
keeping a concubine. This does not amount to an unconstitutional dis¬ 
crimination in favour of Hindu women governed by the Mitakshara. 2 


17a. Admission into educational institutions_Article 29, 

cl. (2) runs as follows :—“No citizen shall be denied admission into any 
educational institution maintained by the State or receiving aid out of 


2 Bengal^ 61 ^ 1 R V 39 C 19 - 2 °b Indra Narayan v. State of West 


3. m2 Vind Pra 17 (Pr 5) [AIR V 39 C 10], Jangi Lai v. Baijnath Singh. 
^JangiLal ] ^ ^ 3) [AIRV39 C 12], Baijnath Singh v; 


Article 15 — Note 15 

1. 1951 Mad 120 (Pr 37> [AIR V 38 C 14] : ILR (1951) Mad 149 (FB). Champa 
ham Dorairajan v. State of Madras. (Per Visicanatha Sastri J.) 

Article 15 — Note 16 

1. 1951 Punj 445 (Pra 5, 6, 7) [AIR V 33 C 142], Nathu v. Balia. 


Article 15 — Note 17 


(p 5 y iB V " 0 16] : ILR (1951) Bom 775 : 1952 Cri L Jour 
oc>4 lUB), State of Bombay v. Narasn Appa. 

\ ^Ta^SeUy. ^ ^ V 40 0 : 1 L » (1953) My. 41 (DB), Chennamma 
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Article 15 
Notes 
17a-17b 


State funds on grounds only of religion, race, caste, language or any 
of them.” It will be seen that while Art. 29 (2) mentions “language’* 
as a prohibited ground of discrimination, “language” is not included 
in Art. 15 (l). On the other hand, Art. 29 (2) does not refer to 
“sex” and “place of birth” which are included as prohibited grounds 
of discrimination in Art. 15 (1). Article 29 (2) is a special provision 
relating to admission to educational institutions, hence on the principle 
of gencralia specialibus non derogant, Art. 29 (2), and not Art. 15 (1), 
would be the governing provision for determining the constitutionality 
of refusal of admission to an educational institution, on the ground of 
sex or place of birth 1 and as these are not mentioned in Art. 29 (2) a 
refusal of admission on such a ground will not be unconstitutional. 2 

See also Notes 10, 12, 13, 20 and 21, and also Art. 29 (2) and 
notes thereon. 


17b. Electoral law. — In Nain Sukh Das v. U. P. State 1 the 
Supreme Court has held that any law providing for elections on the 
basis of separate electorates for members of different religious commu¬ 
nities offends against cl. (1) of this article and any election held in 
pursuance of this law, subject to cl. (4), must be held void as being 
repugnant to the Constitution. This case related to an election to a 
municipal board under a State law. In Dattatraya v. State of 
Bombay , 2 which was also a case of municipal election, it was held by 
the Bombay High Court that the Constitution only provided for the 
constitution of the Parliament and the State Legislatures, and did 
not deal with the constitution of local authorities like municipalities, 
which subject was within the exclusive jurisdiction of the State 
Legislature. Hence, it was held that unless there was some provision 
in the Constitution itself which prohibits the State Legislature from 
providing for separate representation for women, the mere fact that 
the Constitution has not provided for any reservation for women in 
Parliament or State Legislatures cannot be used as an argument 
against the competency of the State Legislature to provide for reser¬ 
vation for women in municipal boards and other local authorities. As 
regards the argument against such reservation, based on cl. (l) of this 


Article 15 — Note 17a 

1. 1954 Mad 67 (70) (Prs 8, 9) [AIR V 41 C 13] (DB), University of Madras v. 

Shantha Bai. 

1952 Cal 825 (831) (Pr 22) [AIR V 39] (DB), Anjali v. State of West Bengal. 

[See also 1951 S C 226 (228) [AIR V 38 C 40] : 1951 S C R 525 (S C), State of 
Madras v. Champaham Dorairajan. (In this case in which admission was 
refused on the ground of caste alone of the candidate, the Supreme Court held 
that the rule on which such refusal was based was unconstitutional under 
Art. 29 (2) and did not find it necessary to consider effect of Art. 14 or Art. 15.)] 

2. 1954 Mad 67 (70) (Prs 8, 9) [AIR V 41 C 13] (DB), University of Madras v. 

Shantha Bai. 

1952 Cal 825 (831) (Pr 22) [AIR V 39] (DB), Anjali v. State of West Bengal. 

(Refusal of admission to girls as such in mixed college is not unconstitutional.) 

Article 15 — Note 17b 

1. 1953 S C 384 (385) [AIR V 40 C 86] (SC). . 

2. 1953 Bom 311 (313) (Pr 5) [AIR V 40 C 98]. 
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article the Bombay High Court held that such reservation was justified 

under cl. (3). In the absence of cl. (3), it is clear that on the principle 

of the above decision of the Supreme Court in Nain Sukh Das v. 

U. P. State? reservation of seats for women in municipalities will be 
unconstitutional. 

18. Clause (2)—See NOTE 3. 

19. Dedicated to the use of general public _Under cl. (2) 

of this article, every citizen is given an equal right to the use of wells, 
tanks, bathing ghats, roads and places of public resort maintained 
wholly or partly out of State funds or dedicated to the use of the 
general public. What amounts to the dedication to the use of the 
general public is a matter that would be found discussed in the text¬ 
books on the law of easements, etc., and also in books on Hindu Law 
in the chapters relating to charitable endowments. ‘Dedication’ 
itself, apart from the use of the words “for the use of the general 
public,” means dedication to the general public. There cannot be 
‘dedication’ to a section of the public like the inhabitants of a village 
or a town. The right of the inhabitants of a village or town or mohalla 
to use a certain property for a certain common purpose may, however, 
be based on custom} The dedication to the use of the general public 
may be complete or partial. A complete dedication is not necessary for 
a bathing ghat, though it may be presumed in the case of tanks. 2 

20. Clause (3). — Under cl. (3) of this article, special power is 
given to the State to create exceptions to the provisions contained in 


3. 1953 S C 384 (385) [AIR V 40 C 86] (SC). (Election on basis of communal 
electorates is void.) 

Article 15 — Note 19 

1. 1950 P C 56 (Pr 5) [AIR V 37 C 23] : 76 Ind App 271 : ILR29 Pat 1 (PC), 
Lakshmidhd Misra v. Rangalal. (Dedication is only known to English law as 
something equivalent to an irrevocable licence granted by the owner of soil to the 
use of the public-*-Dedication of a piece of land to a limited section of the public, 
such as the inhabitants of a village, is a claim unknown in law, and evidence 

limited to such special use would not justify a finding of dedication_Claim of 

inhabitants of village to use of certain area as cremation ground of village can 
only be supported on ground of custom and not dedication or lost grant : 1945 
Pat 92 [AIR V 32], Ranglal v. Lakshmidhar Misra , Reversed; Poole v. Huskin - 
sou, (1843) 11 M & W 827 ; 152 E R 1039 and other cases cited.) 

(1843) 152 E R 1039 (1041) : 11 M & W 827, Poole v. Huskinson. (There may be 
a dedication of a way to the public, for a limited purpose, as for a footway, etc , 
but there cannot be a dedication to a limited part of the public, as to a parish.' 
Such a partial dedication is simply void and will not operate in law as dedica¬ 
tion to the public—In order to constitute a dedication of a way to the public 
by the owner of the soil, there must be an intention to dedicate, of which the 
user by the public is evidence, subjected to be rebutted by contrary evidence of 
interruption by the owner.) 

2. 1941 P C 38 (41) [AIR V 28] (PC), Uemanta Kumari v. Gauri Shankar. 
(Bathing ghat at Benaras—Dedication may be complete or partial — Difference 
between complete and partial dedication explained — Complete dedication not 
necessary for bathing ghat (though it may be presumed in case of tanks)— 
Practice of public bathing acquiesced in by owner is enough and partial 
dedication to allow of the usual acts being done is enough.) 

l.Ind.Con. 21. 
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cl. (1) if it is necessary to do so in any case or class of cases for the 
benefit of women and children. 

The inherent differences between man and woman places her at a, 
disadvantage and in order to secure a real equality of right between 
the sexes, special legislation to protect woman is often necessary. In 
this connection the following observations of Justice Brewer in Muller 
v. Oregon 1 may be quoted : 

“That woman’s physical structure and the performance of 
maternal functions place her at a disadvantage in the struggle for 
subsistence is obvious .... History discloses the fact that woman 
has always been dependent upon man. He established his control at 
the outset by superior physical strength and this control in various 
forms, with diminishing intensity, has continued to the present. As 
minors, though not to the same extent, she has been looked upon in 
the Courts as needing especial care that her rights may be preserved. 
Education was long denied her, and while now the doors of the 
schoolroom are opened and her opportunities for acquiring know¬ 
ledge are great, yet even with that and the consequent increase of 
capacity for business affairs, it is still true that in the struggle for 
subsistence she is not an equal competitor with her brother .... She 
will still be where some legislation to protect her seems necessary 

to secure a real equality of right.The two sexes differ in 

structure of body, in the functions to be performed by each, in the 
amount of physical strength, in the capacity for long continued 
labour, particularly when done standing, the influence of vigorous 
health upon the future well-being of the race, the self-reliance which 
enables one to assert full rights, and in the capacity to maintain 
struggle for subsistence. This difference justifies a difference in 
legislation, and upholds that which is designed to compensate for 
some of the burdens which rest upon her . . ..” 4 

It has been held by the Calcutta High Court that this clause only 
relates to the future and can operate only from and after the com¬ 
mencement of the Constitution. So it cannot be relied upon for 
justifying any provision already in existence if it is otherwise open to 
attack under cl. (l). 2 But the Bombay High Court has held a contrary 
view. 3 The reason given by the Bombay High Court is that the 
Fundamental Right under this article is not only that under cl. (1) but 
under cl. (1) read with cl. (3). 

Article 15 — Note 20 

1. (1908) 52 Law Ed 551 (556) : 208 U S 412. 

2. 1951 Cal 568 (Pr 32) [AIR V 38 C 165], Mahadeb Jieio v. B. B. Sen. (Civil 
Procedure Code, O. 25, R. 1 (3), is not repugnant to clause (1). But if it were, it 
could not be saved under cl. 3, as cl. (3) refers to the future and further it is 
not a provision in favour of women.) 

3. 1953 Bom 311 (314) (Pr 8) [AIR V 40 C 98] (DB), Dattatraya v. State of 
Bombay. (Reservation of seats in favour of women in municipal election, in 
accordance with pre-Constitution law is justified under cl. (3) —NOTE : 1951 Cal 
563 [AIR V 38 C 165], Mahadeb Jieio v. B. B. Sen , was not referred to in the 
judgment.) 
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“Special provision for women and children” means a special 
provision which is to the advantage of women and children and not a 
special provision merely relating to women and children. A special 
provision which is not to their advantage but to their disadvantage, 
will not be covered by this clause. 4 For instance, the provision in 
Order 25, Rule 1 (3), Civil P. C., providing for security for costs being 
taken from a woman plaintiff would not be a special provision in 
9 favour of women and so even if cl. (3) were applicable to rules already 
in existence at the coming into force of the Constitution, it would not 
cover this provision. 5 The meaning of cl. (3) is that a special provision 
in favour of women or children will be valid even though necessarily 
it implies a discrimination against those who are not women and 
children. 6 The reason is that els. (3) and (4) are exceptions to the 
general provisions of cl. (1) of this article, as the words “nothing in 
this article shall prevent the State” show. 7 


In Anjali v. State of West Bengal , 8 a girl student was refused 
admission into a mixed college. Bose, J., of the Calcutta High Court 
while proceeding on the basis that cl. (3) of this article only referred 
to a provision in favour of women, held on the facts that what had 
been done was that a special provision for the benefit of women 
students had been made in the shape of establishing a special college 
for them, and that it was in furtherance of the scheme of developing 
that college into a well-established and self-sufficient organization that 
the order, which had affected the girl student in question, had been 
.made. The learned Judge held further that the women’s college 
provided reasonably sufficient facilities to its students and as it was 
thus a suitable substitute for the mixed college, a good spe cial provision 

4. 19 S2 Cal 82 5 ( S3° 831) (Pr 20) [AIR V 39] (DB), Anjali v. State of I Vest 
Bengal. (Article 15 (3) really contemplates provision in favour of women, although 
grammatically and etymologically, ‘for’ may mean ‘concerning’ and although 
theoretically, it is possible to think of reasonable discrimination against women 
and children such as that they shall not be admitted to certain sections of a 
public museum or an art gallery where exhibits of a certain kind are to be seen 
But the ordinary meaning of ‘provision for’ is certainly ‘provision in favour of'’ 
On appeal from 1952 Cal 822 [AIRV 39], Anjali v. State of West Bengali 
In the lower Court Bose, J. was inclined to take a different view but for the 

rATR°v 38 the V i ew °l P - B - Makherii J ” ia 1951 Cal 563 
[AIB V 38 C 165], Mahadeb Jiew v. B. B. Sen, that ‘for’ means ‘in favour of’.) 

5. 1951 Cal 563 (Pr 33) [AIK V 38 C 165], Mahadeb Jiew v. B. B. Sen (Never 

theless Civil Procedure Code, O. 25, K. 1 (3) is not ultra vires as it does not 
discriminate against women on ground of sex.) 


R f Bom 311 (314) (Pr 7 [AIR V 40 C 98] (DB), Dattatraya v. State of 

Bombay. (Real meaning of ol. (1) and cl. (3) read together is that discrimination 

in favour of men is prohibited but discrimination in favour of women is allowed 

—Discrimination in favour of women is allowed though it may.involve discrimina- 
tion against men.) 

1951 Cal 563 (Pr 33) [AIR V 38 0 165], Mahadeb Jiew v. B. B. Sen. 

7 hombay BOm ® U (314) ?) [AIR V 40 0 98] < DB >’ dattatraya v. State of 


1952 Cal 825 (830) [AIR V 39] (DB), Anjali v. State of West Bengal. 
8 . 1952 Cal 822 (825) (Pr 17) [AIR V 39]. 
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within the meaning of cl. (3) had been made, and therefore the opera¬ 
tion of cl. (1) was “ousted”. This line of reasoning, however, did not 
commend itself to Chakravartti, Acting Chief Justice, in the appellate 
Court. 9 His Lordship pointed out that the question was not about the 
justifiability of a special women’s college in which case cl. (3) would 
have applied, but the refusal of admission to the girl in the mixed 
college, which could not be held to be a provision in her favour. 

The true scope of Art. 15 (3), in regard to admission to educa¬ 
tional institutions, is that notwithstanding Art. 15 (l), it will be lawful 
for the State to establish educational institutions solely for women 
and that the exclusion of men students from such institutions would 
not contravene Art. 15 (l). But as regards, educational institutions 
which are not of this type, the authorities may be clothed with the 
power to admit or exclude women students from them. In other words, 
while men students can in no case be admitted into, women’s colleges, 
the right of women to admission in other colleges is a matter within 
the regulation of the authorities of these colleges. 10 

The provision for reservation of seats for women in municipal 
elections can be justified under cl. (3). 11 

It has been pointed out that as there is nothing in cl. (1) or cl. (2) 
of this article which affects children as such, because age is not one of 
the forbidden grounds of discrimination mentioned in the article, the 
authorization in cl. (3) of special provision for children, notwith¬ 
standing anything contained in the article, is pointless. 12 

21. Clause (4). — It has been seen in Note 12 that the' 
Supreme Court in the case of State of Madras v. Sm. Champakam 
Dorairajan 1 held, confirming in appeal the judgment of the Madras 
High Court, that the Communal G. O. of the Madras Government, 
fixing the proportion of students of each community that could be 
admitted into State educational institutions, was ultra vires under 
Art. 29 (2) J and was not saved by the provisions of Art. 46 of the 
Constitution. Clause (4) of this article was enacted and introduced into 
the Constitution by the Constitution (First Amendment) Act, 1951, to 
ensure that any special provision which the State may make for 
promoting the ideal expressed in Art. 46 might not be questioned as 
discriminatory under cl. (1) of this article. la We give below extracts 

9. 1952 Cal 825 (880) [AIR V 39] (DB), Anjali v. State of West Bengal (At the 
same time, it was held, in the circumstances of the ease, that there was no dis¬ 
crimination against girl students on ground of sex alone.) 

10 . 1954 Mad 67 (70) (Pr 9) [AIR V 41 C 13] (DB), University of Madras v. 
Shantha Bai. 

11 . 1953 Bom 311 (313) (Pr 5) [AIR V 40 C 98] (DB), Dattatraya v. State of 
Bombay. 

12 . 1952 Cal 825 (Pr 21) [AIR V 39] (DB), Anjali v. State of West Bengal. 

Article 15 — Note 21 

1. 1951 S C 226 (Prs 8, 11) [AIR V 38 C 40] : 1951 S C R 525 (SC). ' 

la. See 1952 Bom 461 (462) (Pr 4)' [AIR V 39] : I L R (1953) Bom 44 (DB), 
Jagwant Kaur v. State of Bombay. (Before introduction of clause (4), special 
provisions for benefit of Scheduled Castes was unconstitutional. Hence requisi- 
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from "Objects and Reasons” and the Report of the Select Committee 
bearing upon this amendment : 

"It is laid down in Art. 46 as a Directive Principle of State 
policy that the State should promote with special care the educa¬ 
tional and economic interests of the weaker sections of the people 
and protect them from social injustice. In order that any special 
provision that the State may make for the educational, economic or 
social advancement of any backward class of citizens may not be 
challenged on the ground of being discriminatory, it is proposed 

that Art. 15 (3) should be suitably amplified.”_See Statement of 

Objects and Reasons , Gazette of India, 1951, Part II, S. 2, page 357. 

"We agree with the principle underlying the amendment of 
Art. 15 (3) proposed. ... We consider, however, that, for the sake 
of clarification, the scope of the amendment should be extended to 
cover Art. 29 (2) as well as Art. 15. . . . In this clause, instead of 
referring to the educational, economic or social advancement of 
any backward class of citizens’, we think it preferable to refer to 
‘the advancement of any socially and educationally backward classes 
of citizens’ following the language used in Art. 340 (l). 

"Some apprehensions have been expressed in respect to this 
amendment. The Select Committee is of the view that this provi¬ 
sion is not likely to be, and cannot indeed be, misused by any 
Government for perpetuating any class discrimination against the 
spirit of the Constitution, or for treating non-backward classes as 
backward for the purpose of conferring privileges on them.” See 

Report of the Select Committee , Gazette of India, 1951, Part II, 
S. 2, page 379. 

The validity of the Constitution (First Amendment) Act, 1951, was 

questioned in a case before the Supreme Court but was affirmed bv 
that Court. 2 


Under this clause, read with Art. 340, the President has passed 
the Constitution (Scheduled Castes) Order, 1950, providing for special 
treatment for certain communities in the Punjab. The validity of this 
Order has been judicially affirmed. 3 The clause serves as an exception 
not only to cl. (1) of this article but also to cl. (2) of Art. 29 which is 
a specific provision relating to the admission into educational institu¬ 
tions maintained by the State or receiving aid out of State funds. It 
may be noted in this connection that while the Madras High Court in 
the Communal G. 0. case, 3 * already referred to, based its decision on 
cl. (1) of this article and Art. 29 (2), the Supreme Court based its 

“ g ior construction of colony exclusively for Harijans was uncon¬ 

stitutional.) 


2. 1951 S C 458 (Prs 1, 16) [AIR V 38 C 60] : 1952 S C R 89 : 
(SC), Shankari Prasad v. Union of India. 


ILR 30 Pat 1176 


3. 1952 Punj 143 (Prs 6, 7) [AIR V 39 C 52] : ILR 
mukh Singh v. Union of India. 


±J Jl ULIJ 




—v 


3 a. 1951 Mad 120 (Prs 15, 42) [AIR V 38 C 14] : I L R (1951) Mad 149 (FB), 
om. Champakam Dorairajan v. State of Madras. 
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decision on Art. 29 (2) exclusively. The Supreme Court also pointed 
out that this article or Art. 29 did not contain a provision analogous 
to cl. (4) of Art. 16 which empowers the State to make special provi¬ 
sions in favour of backward classes. So, this cl. (4) has now been 
inserted into the Constitution so as to serve as an exception to both 
Art. 15 (1) and Art. 29 (2). 

The words the State” in this clause include, as already seen in 
Note / , the President of the Union acting in his official capacity. It 
will be no objection to a provision made under this clause that it dis¬ 
criminates in favour of certain persons solely on the ground of caste 
or race, etc. 4. The reason is that this clause and Art. 341 should be 
treated as exceptions to the rule that the State should not discriminate 
against any one solely on the ground of religion, race, etc. 5 

It can only be hoped, as the Select Committee did, that the provi¬ 
sions of this clause w’ill not he abused by the State Governments for 
the perpetuation of class distinction. 

Although under Art. 46, one of the Directive Principles of State 
Policy is that the State shall promote, with special care, the educational 
and economic interests of the weaker sections of the people and in 
particular of the Scheduled Castes and Scheduled Tribes, this provision 
is not enforceable by any Court and does not create any right in favour 
of any one. 6 Hence, where Government makes rules for allowing fee 
concessions to Ilarijan children and extends the concession to a certain 
class of Harijan converts to Christianity, Harijan converts who do not 
fall within the class indicated by the rules cannot claim the 'concession 
as of right or complain of discrimination being made against them. 7 

For the definition of Scheduled Castes and Scheduled Tribes, see 
Art. 366 (24) and (25). 

16. (1) There shall be equality of oppo.rtun.ity 
for all citizens in matters relating to employment or 
appointment to any office under the State. 

(2) No citizen shall, on grounds only of religion, 
race, caste, sex, descent, place of birth, residence or 

them, be ineligible for, or discriminated 
in 

the State. 

4 . 1952 Punj 143 (Pr 5) [AIB V 39 C 52] : I L B (1951) Punj 321 (FB), Gurmukh 
Singh v. Union of India. 

5. 1952 Punj 143 (Pr 6) [AIR Y 39 C 52] : I L R (1951) Punj 321 (FB), Gurmukh 
Singh v. Union of India. 

6. 1953 Mod 21 (22) (Pr 3) [AIR V 40 C 8] (DB), In re M . Thomas. (No right 
to fee concession in schools.) 

7. 1953 Mad 21 (Pr 5) [AIR Y 40 C 8] (DB), In re M. Thomas. (After all the- 

State was granting an indulgence and it was for the State entirely to decide 

how far the indulgence would go. There is also no discrimination on ground of 
religion.) 


respect of, any employment or office under 


jany of 
against 
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(3) Nothing in this article shall prevent Parlia¬ 
ment from making any law prescribing, in regard to 
a class or classes of employment or appointment to 
an office under any State specified in the First 
Schedule or any local or other authority within its 
territory, any requirement as to residence within 
that State prior to such employment or appointment. 

(4) Nothing in this article shall prevent the 
State from makingjmy provision for the reservation 
of appointments or posts in favour of any backward 
class .of citizens which, in the opinion of the State, 

is not adequately represented in the services under 
the. State. ^ 

(5) Nothing in this article shall affect the opera¬ 
tion of any law which provides that the incumbent 
of an office in connection with the affairs of any 
religious or denominational institution or any 
member of the governing body thereof shall be a 
person professing a particular religion or belonging 
to a particular denomination, v' 


Government of India Act, 1935 

Note. — Sections 275 and 298 (1) of the Government of India 

Act, 1935, correspond to this article. For text of these sections, see 
Note 1 of this article. 


Cognate provisions 

The State—Interpretation of—See ART. 12. 

Clause (3) Power to make laws under, is in Parliament and not in the Legis¬ 
lature of a Stat6 with respect to any matter under Art. 16 (3)—See ART 35 
(a) (i). 


Clause (4)-“Provision for the reservation of appointments or posts”—Manner 

in which such provision is to be made-Public Service Commission whether 
need be consulted—See ART. 320 (4). 


1. Analogous law. 

2. Scope and applicability of the 

article. 

3. Equality of opportunity. 

Equality of opportunity for 
employment under State. 


Synopsii 

4. 


5. 

6 . 

7. 


Clause (2). 
“Discriminate 
Clause (3). 
Clause (4). 


against.” 


t 1 *. Anal0gous law - — Section 298 (1) of the Government of 
India Act, 1935, contained a provisibn"simitar to that in this article 
prohibiting discrimination against any one on the ground of religion, 
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Article 16 place of birth and so on in matters of appointment to public office in 
Notes 1-2 India. The material portion of S. 298 (1) ran as follows : 

“No subject of His Majesty domiciled in India shall on grounds 
only of religion, place of birth, descent, colour or any of them be 
ineligible for office under the Crown in India.’V 

There was a similar provision in S. 96 of the Government of 
India Act, 1915, also and in S. 87 of the Act of 1833, so that the 
provision as to capacity to hold office has been on the statute book for 
nearly a century and a quarter. .. 

Section 275 of the Government of India Act, 1935, ran as 
follows : 

275. A person shall not be disqualified by sex for being 
appointed to any civil service of, or civil post under, the Crown in 
India other than such a service or post as may be specified by any 
general or special order made : 

(a) by the Governor-General in the case of services and posts 
in connection with the affairs of the Federation; * 

(b) by the Governor of a Province in the case of services and 
posts in connection with the affairs of the Province; 

(c) by the Secretary of State in relation to appointments 

made by him : r 

Provided that any such agreement with respect to joint 
services and posts as is mentioned in Chap, II of this Part of this 
Act may provide for the powers conferred by this section on the 
Governor-General and the Governor of a Province being exercised, 
with respect to the services or posts to which the agreement applies, 
by the Governor-General or a specified Governor.” 

2. Scope and applicability of the article. — This article is 
a specific application of the general principle of equality contained in 
Art. The object of the article is to ensure equality of opportunity! 
for all citizens in matters relating to appointment to public offices.* 
The article also makes provision for exceptions being made in appro¬ 
priate cases. 

The admission of students to a professional college like an 
Engineering College is not a matter relating to employment under the 
State and hence this article will not apply where certain students are 
refused admission into a State professional educational institution. 1 , 

Like Article 15 this article also only applies to citizens. As to 
the meaning of ‘citizen’, see Arts. 5 to 11 and notes thereon. / 

The article does not apply to an election to a local authority, like 
a municipality. The reason is that the article refers to employment or 


Article 16 — Note 2 

!• 1951 Punjab 93 (Pr 16) [A I E V 38 C 22] : I L B (1951) Pnnj 344 (DB), Om 
Parlcash v. State of Punjab. (The argument that unless the students were allowed 


^admission into the State College of Engineering they would not be able to get 
^employment as engineers in State service is far-fetched.) o 
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appointment to an office under the State , while a member of a 
Municipal Board (which is included in the term ‘State’ as defined in 
Art. 12) is not a person employed under the Board but is a part of 
|the Board. Hence, reservation ot seats under a State law for women 
in a municipal election is not repugnant to this article. 3 

The marginal note to the article may be looked at in order to 
understand the drift of the article and to help the Court in construing 
the article. 8 The marginal note indicates that the article relates to 
offices which are filled by employment or appointment by the State 
and not to elective offices like mei*bership of local authorities, etc. 4 

This article deals with a limited subject, namely, the subject of 

appointment or employment by the State. The term “State” is used 

in the wide sense in which it is defined in Art. 12. This article emphasizes 

that the State in this wide sense in appointing or in employing persons 

shall give equal protection to all citizens and will not make any person 

ineligible to hold an office or discriminate against him in respect of' 

that office on ground of religion, race, caste, sex, or place of birth.? 

Article 15 is more general in its application and it deals with all 

cases of discrimination which do not fall under Art. 16. Hence, even 

though Art. 16 may not apply to discriminatory laws relating to 

elections to local authorities, Art. 15 will apply and such discrimina-] 

tions will be constitutional only within the limits permitted by ! 
Art. 15. 5 

3. Equality of opportunity. — The principle of equality of 
opportunity enunciated in clause (i) of this article cannot be regarded 
as violated by a process of selection according to the merits of 
candidates offering themselves for employment under the State, where 
all the candidates are subjected to the same tests. 1 


2 1953 Bom 311 (315) (Pr 11) [AIR V 40 C 98] (DB), Dattatraya v. State of 

Bombay. (The provision made in S. 10 (1) (c) of the Bombay Municipal Boroughs 

Act for reservation of seats for women and the rules made by Government with 

regard to the reservation of seats for their election to the Jalgaon Municipality 

are intra vires and they do not offend against any provision of Arts. 14, 15 and 
16 of the Constitution.) 

3. 1953 Bom 311 (Pr 3) [AIR V 40 C 98] (DB), Dattatraya v. State of Bombay 

4. 1953 Bom 311 (Pr 3) [AIR V 40 C 98] (DB), Dattatraya v. State of Bombay 

5. 1953 Bom 311 (315) [AIR V 40 C 98] (DB), Dattatraya v. State of Bombay. 

Article 16 — Note 3 

1. 1952 Trav. Co. 7 (Pr 7) [AIR V 39 C'3], Vishnukrishnan v. K. N. Kripal. (Dis¬ 
crimination as between those ‘acceptable’ and those ‘unacceptable’ is'inevitable in 
tny process of selection and grading and there can be nothing wrong in such a 
discrimination. Thus, where all officers of certain Part B State Forces were sub- 
jected to the screening by the Selection Board, and those who were graded as 
acceptable were given Commission as Officers in the regular Indian Army, and 
as between Officers similarly situated there had been no discrimination in the 
matter of being subjected to ‘screening’, the OMcers who were graded as un¬ 
acceptable as the result of such screening cannot complain that there was any 
discrimination violating the Fundamental Right guaranteed by Art. 16 of the 
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Article 16 
Notes 3-4 



Where a civil servant is employed on a special contract and his 
services are terminated in accordance with the terms of such contract, 
he is not entitled to be dealt with under Art. 311 of the Constitution, 
which does not apply to him. Hence, non-compliance with the provi¬ 
sions of Art. 311 in his case will not amount to discrimination against 
him in respect of employment under the State. In such a case, there 
is also no denial of equality of opportunity in regard to employment 
under the State. There can be no grievance merely because a person 
is offered an appointment on special terms on a temporary basis whieh 
he accepts, and not permanent empj^yment. There is no compulsion 
to accept such temporary employment and there is no discrimination 
when the State deals with the employees according to the terms of the 
special contract of service entered into by them. 2 t 


4. Clause (2)—Under Art. 15 (1) the State is prohibited from 
discriminating against any citizen on grounds only of religion, race, 
caste, sex, place of birth or any of them. Clause (2) of this article 
re-enacts in a slightly extended form the same provision with special 
reference to employment under the State. Article 15 (1) in enumerating 
the grounds on which discrimination is forbidden does not include 
descent and place, of residence. These two grounds are added in 
Art. 16 (2) to the grounds mentioned in Art. 15 (1). The separate 
mention of residence in Art. 16 (2) indicates that place of birth and 
that of residence are distinct matters and a law which discriminates 
on the ground of residence against any citizen will not be repugnant to 
.Art. 15 (1), although possibly it may be affected by Art. 14 in case 
| it amounts to an infringement of the principle of equality before the 
| law enunciated in that article. But in a matter of employment under . 
.the State, discrimination against a citizen even on the ground of the 1 
^place of residence will be repugnant to the Constitution under this 
^article. 


The word ‘only’ after the word ‘grounds’ should be noted. That 
shows that ch (2) only applies where a citizen is held as ineligible for 
a certain public appointment solely on the ground of his religion, 
race, etc., and not where his religion or race, etc., constitutes but one 
of the factors that decide his eligibility for public appointment. A 
similar interpretation has been placed upon Art. 15 (l). (See Art. 15, 
Note 10.) 


The words “or any of them” corresponding to the same words in 
Art. 15 (1), indicate that the grounds of discrimination enumerated 
should not be made the basis of discrimination either cumulatively or 
separately. In other words, whether all the grounds mentioned exist 
together in a case or only one of them exists, no discrimination should 
.be based solely upon them. 

For the meaning of the words “the State”, see Art. 12 and notes 
thereon and also Art. 15, Note 7. , 

2. 1953 S G 250 (Pr 10) [AIR V 40 C 61] (SO), Satish Chandra v. XJnion of 
India. 
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This clause applies not only where a citizen is held ineligible for 
a public appointment solely on the ground of any of the factors men¬ 
tioned but also where a citizen is discriminated against solely on such 
a ground in matters of appointment to public office. As to the mean¬ 
ing of the words “discriminate against”, see Note 8 on Art. 15 and 
also Note 5 on this article. “Discrimination” comes in when there 
are two persons or two classes of persons and one of them is treated 
with favour and the other is not treated with the same favour or when 
one is treated with disfavour -whereas the other is spared that dis¬ 
favour. Thus, holding a citizen as ineligible for public appointment is 

not the same thing as discriminating against him in regard to public 
appointment. 


A glaring example of discrimination against citizens in matters 
of public appointment was contained in a certain Order of the Madras 
t Government generally known as the Communal G. O. This Order 
came up for consideration of its validity in an appeal before the 
Supreme Court and it was declared to be repugnant to cl. (2) of this 
article. According to that Order the proportion of posts open to each 
community was fixed in a certain manner. The communities for whom 
the proportion was fixed were not all of them backward communities 
within the meaning of cl. (4). The result of fixing the proportion was 
that a candidate belonging to a particular community could not be 
.eligible for a certain vacancy even though he might be better qualified 
;than other candidates, if the number of posts reserved for his com¬ 
munity had already been filled up. It was held by the Supreme Court 

I that, inasmuch as caste and community were the sole grounds for the 
ineligibility, the Government Order abovementioned was repugnant 
to this clause and therefore w r as void. 1 , 


Under els. (3), (4) and (5) of this article provision has been made 
for exceptions to the general rule enacted in els. (1) and (2). Clause (3) 
refers to special provisions being made by way of reserving provincial 
appointments to natives of the particular province. Clause (4) gives 
power to the State to make special provision for backward classes and 
cl. (5) relates to religious or denominational institutions. 


5. Discriminate against.” —The phrase “discriminate against” 

bears the same meaning in this article as in Art. 15. As pointed out 
by Patanjali Sastri, C. J., it implies differentiation with a bias against 
a particular class or individual. If the differentiation and the bias are 
based upon any of the grounds specified" in the article the law or the 
action taken by the State becomes ipso facto repugnant to the Consti- 
tutmn. In this matter there is a difference between this article and 
Art. 15 on the one hand and Art. 14 on the other. Where mere 
infringement of equality before the law under Art. 14 is alleged, the 
Court will appraise the question with a presumption that the alleged 


Article 16 — Note 4 

^Afacfras^ ^ 22 ^ ^A I R V 38 C 41] (SC), Venhataramana v. State of 


Article 16 
Notes 4-5 




I 



332 


EQUALITY IN MATTERS OF APPOINTMENTS 


Article 16 
Notes 5-7 


breach of equality is justified by reason of the State’s plenary powers 
of classification according to the needs and circumstances of the situa- 
. tion ; but where discrimination in respect of any of the matters under 
1 Art. or this article is established, the impugned law will, without 
3 anything more, be condemnable as unconstitutional. 1 

For further discussion of the meaning of discrimination see 
Note S on Art. 15. 


Where a selection of candidates is made on merits there is no 
f question of discrimination.^ 

6. Clause (3). — This clause is by way of an exception to the 
main provisions of the article which prohibit discrimination against 
any citizen in the matter of appointment to public office solely on the 
grounds enumerated in cl. (2) which include place of birth and resi¬ 
dence. Under this clause it is provided that in regard to certain 
appointments in any State (as distinct from an appointment under 
the Union) the Parliament can make residence within the State a 
necessary qualification for appointment. It will be noticed that it is 
only Parliament that can make such a law and such a restriction can 
only be made in regard to State appointments and not the Union 
appointments. And lastly, restriction can only relate to residence of the 
proposed appointee and not to any other factors such as religion, or 
even place of birth 

Article 35 (a) (i) again provides that it is only the Parliament 
k that can make a law under clause (3) of this article and the State 
| Legislature has no power in the matter. 


! 


7. Clause (4). — Clause ^) is another exception to the general 
provisions of the article. The clause is intended to enable the„State to 
make such .provision as it may deem necessary for the benefit of back¬ 
ward classes of citizens. The conditions for the applicability of the 
clause are that the community or class for which the State makes 
special provision must be a backward class of citizens. Secondly, it 
must be a class which in the opinion of the State is not adequately 
represented in the services under the State. The special provision 
jjcontemplated is by the reservation of posts in favour of any backward 
Jclass. ^^here reservation of appointments is made in favour of cla sses 
which are not backward, such a reservation is not saved under jbhe 
claus e and- is repugnant to els. (l) and (2) of Art. JiL. A glaring 
example of a reservation of posts for classes which were not backward 
and therefore which was repugnant to this clause was seen in the 
.Communal G. 0. of the Madras Government which fixed the propor¬ 
tion of appointments for each community and included in the Order 
/not only backward communities but also communities which were not 
^backward. I t was held by the Supreme Court that the G. 0. was 

Article 16 — Note 5 
¥ 1. 1952 S C 123 (Pr 7) [AIR V 39] : 1952 S C R 435 : 1952 Cri L Jour 805 (SO), 
Kathi Raning v. State of Saurashtra. 

2. 1952 Trav. Co. 7 (Pr 7) [AIR V 39 C 3], Vishnukrishnan v. K. N. Kripal. 
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irepugnant to the article in so far as it related to the classes which 
I were not backward. 1 

The words “backward class” have not been defined anywhere but 
they do not seem to be identical with Scheduled Castes and Scheduled 
Tribes, as Art. 15 (4) mentions socially and educationally backward 
classes of citizens and Scheduled Castes and Scheduled Tribes as sepa¬ 
rate categories. In the Communal G. O. case, already referred to, the 
Supreme Court was not inclined to treat Muslims, non-Brahmin 
Hindis, Christians and Brahmins as backward classes.. 

Article 15 (4^ refers only to socially and educationally backward 
classes of citizens while Article 16 (4) does nonqualify the word “back¬ 
ward” which therefore is wide enough to include any kind of back¬ 
wardness s ocia l, edu cation al or any other kind. 

Under the clause it is necessary not only that the class must be 
| backward but that in the opinion of the State it must not be adequately 
I represented in the services of the State. 

In the Communal G. O. case of Madras, above referred to, the 
Supreme Court was inclined to treat Harijans and backward Hindus 
as backward classes. But in view of the specific mention of backward 
Hindus ^n the G. 0., the Supreme Court did not accept the contention 
that all the communities which were mentioned in Sch. Ill to Part I 
of the Madras Provincial and Subordinate Service Rules should be 
treated as a backward class. Although Art. 15 (4) specifies Scheduled 
Castes and Scheduled Tribes and socially and educationally backward 
classes separately, in view of the decision of the Supreme Court, above 
referred to, holding Harijans to be a backward class, it would appear 
that Scheduled Castes and Scheduled Tribes would be backward classes 
within the meaning of cl. (4), although there is no definition of back¬ 
ward class anywhere in the Constitution. As regards the meaning of 
Scheduled Castes and Scheduled Tribes, see Art. 366, els. (24) and (25). 


17 . “Untouchability” is abolished and its prac¬ 
tice in any form is forbidden. The enforcement of 
any disability arising out of “untouchability” shall 
be an offence punishable in accordance with law. 

Gognate provision 

Power to make laws is in Parliament, and not in the Legislature of a State, 

for prescribing punishment for an offence under this article_See ART. 35 

(a) (ii). 

1. Scope — This article formally declares that untouchability is 
abolished and its practice in any form is forbidden. This constitutes 
an authoritative declaration that in law there is no such thing as 
untouchability and the practice of untouchability in any form is 

Article 16 — Note 7 

1. 1951 S C 229 (Pr 4) [AIR V 38 C 41] (SC), Venkataramana v. State of Madras. 


Article 16 
Note 7 


Abolition of 
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constitutionally forbidden. It is not clear, however, what will constitute 
the practice of untouchability and what sanction is contemplated for the 
enforcement of the prohibition against the practice of untouchability 
in any form. A question may be asked whether a suit for injunction 
or damages will lie for the enforcement of the right declared by this 
article. The provisions of Art. 15 (2) seem to enact whatever is reason¬ 
ably possible for the suppression of the evil known as untouchability. 
That clause, by providing that no citizen shall, on- grounds only of 
religion, race, caste, etc., be subjected to any disabilities in regard to 
access to shops, public restaurants, hotels, and places of public enter¬ 
tainment and with regard to the use of wells, tanks, bathing ghats, 
roads and places of public resort maintained wholly or partly out of 
State funds or dedicated to the use of the general public,enacts all that 
is reasonably possible to give effect to the ideal involved in the abolition 
of untouchability. It is not clear what further purpose is served by the 
formal provision contained in the first sentence of Article 17. The 
question naturally arises whether the practice of untouchability in the 
privacy of one’s own home or in a social matter is also legally forbid¬ 
den so as to be actionable at law, as being an infringement of a 
legal right conferred by the Constitution. 

The provision in the second part of the article that the^enforce- 
ment of any disabilities arising out of untouchability shall be an 
offence punishable in accordance with law does not make such enforce¬ 
ment ipso facto punishable under the article itself but contemplates a 
law making such enforcement punishable as an offence. Hence, in the 
absence of such law, the observance of untouchability will not become 
a criminal offence. 

As instances of laws making the enforcement of disability arising 
out of untouchability a punishable offence, see West Bengal Hindu 
Social Disabilities Removal Act, 1948, referred to in the notes on 
Article 14 and the U. P. Removal of Social Disabilities Act, 1947. 
Under Art. 35, such laws can be made by Parliament and not by 
State Legislatures. 

The law referred to in this article includes law passed before the 
coming into force of the Constitution. 1 

Even assuming otherwise however, and even on the supposition 
that the article contemplates a law to be made after the coming into 
force of the Constitution making the enforcement of disabilities arising 
out of untouchability a punishable offence, it is only an enabling 
provision which does not affect the validity of laws already made prior 
to the Constitution. 2 

The law which makes it an offence to refuse one’s professional 
services to another merely on the ground of the low caste of the latter 
does not amount to subjecting a person to forced labour or begar 

Article 17 — Note 1 

1. 1951 All 615 (Pr 5) [AIR V 38 0 162] : 52 Cri L Jour 899, State v. Banwari. 

2. 1951 All 615 (Pr 5) [AIR Y 38 C 162] : 52 Cri L Jour 899, State v. Banwari . - 
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which are forbidden under Art. 23 and so such a law cannot be 
questioned as being in violation of Art. 23. 3 


Article 17 
Note 1 


*.8* S 1 ).^° not being a military or acade¬ 

mic distinction, shall be conferred by the State. 

(2) No citizen, of India shall accept any title 
from any foreign State. 


( 3 ) No person who is not a citizen of India 
shall, while he holds any office of profit or trust 

under the State, accept without the consent of the 
President any title from any foreign State. 

(4) No person holding any office of profit or 
trust under the State shall, without the consent of 
t ^ L ® President, accept any present, emolument, or 
office of any kind from or under any foreign State. 

Cognate provisions 


The State—Interpretation of— See Art. 12. 

Foreign State—Interpretation of—See Art. 367 (3). 

,.V Mlhtar y or academic distinction— Although this article 
abohshes the system of award of titles by Government, it makes an 
exception in the case of military and academic distinctions. 

2. ‘‘The State ’ Meaning—See ART. 12 and notes thereon. 

3. ‘ Citizen” See ARTS. 5 to 11 and notes thereon. 

4. Foreign State—Meaning—See ART. 367 (3). 


Abolition of 
titles 


Right to Freedom 

19. (1) All citizens shall have the right — 
(a) to freedom of speech and expression ■ 

(h) tft assemble peaceably and without arms; 

(c) to form associations or unions; 

(d) to move freely throughout the territorv of 

India; J 


(e) to reside and settle in any part of the ten 

tory of India; 

(f) to acquire, hold and dispose of propertv • 

and ’ 


aaJSKssst ’s s&rs 2 22 :,xr 


Protection of 
certain rights 
regarding free¬ 
dom of speech, 
etc. 
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(g) to practise any profession, or to carry on 

any occupation, trade or business. 


a [(2) Nothing in sub-clause (a) of clause (1) shall 
affect the operation of any existing law, or prevent 
the State from making any law, in so far as such 
law imposes reasonable restrictions on the exercise 
of the right conferred by the said sub-clause in 
the interests of the security of the State, friendly 
relations with foreign States, public order, decency 
or morality, or in relation to contempt of Court, 
defamation or incitement to an offence.] 

(3) Nothing in sub-clause (b) of the said clause 
shall affect the operation of any existing law in so 
far as it imposes, or prevent the State from making 
any law imposing, in the interests of public order, 
reasonable restrictions on the exercise of the right 
conferred by the said sub-clause. 

(4) Nothing in sub-clause, (c) of the said clause 
shall affect the operation of any existing law in so 
far as it imposes, or prevent the State from making 
any law imposing, in the interests of public. order 
or morality, reasonable restrictions on the exercise 
of the right conferred by the said sub-clause. 

(5) Nothing in sub-clauses (d), (e) and (f) of the 
said clause shall affect the operation of any existing 
law in so far as it imposes, or prevent the State 
from making any law imposing, reasonable ^restric¬ 
tions on the exercise of any of the l’ights conferred 
by the said sub-clauses either in the interests of 
the general public or for the protection of the 

interests of any Scheduled Tribe. 

« 

(6) Nothing in sub-clause (g) of the said clause 
shall affect the operation of any existing law in so • 
far as it imposes, or prevent the State from making 
any law imposing, in the interests of the general 
public, reasonable restrictions on the exercise of the 
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right conferred by the said sub-clause, and, in parti¬ 
cular, b [nothing in the said sub-clause, shall affect 
the- operation i of any existing law in so far as it 

relates to, or prevent the State from making any 
law relating to,— 

(i) the professional or technical qualifications 

necessary for practising any profession 

or carrying on any occupation, trade or 
business, or 


(ii). the carrying on by the State, or by a cor¬ 
poration owned or controlled by the 
State, of any trade, business, industry 
or service, whether to the exclusion, 

complete or partial, of citizens or other¬ 
wise.] 


«. Clause (2) ^substituted by the Constitution (First Amendment) Act, 1951, 
b. 3(i) (a), -The said clause is to be deemed always to have been enacted in 

f ° ri " . g,Ven ab . ova ' Bef °« its substitution the clause was as follows 
(2) Nothing in sub-clause (a) of clause (1) shall affect the operation of any 
existing law in so far as it relates to, or prevent the State from making any 
iaw relating to, libel, slander, defamation, contempt of Court or any matter 

which offends against decency or morality or which undermines the security 
of, or tends to overthrow, the State”. ^ 


b. Substituted by the Constitution (First Amendment) Act, 1951 S 3 fl) (b) 
[18-6-1951] for •‘nothing in the said sub-clause shall affect the operation of 
an> existing law in so far as it prescribes or empowers any authority to 
prescribe, or prevent the State from making any law prescribing or empower, 
ing any authority to prescribe, the professional or technical qualifications 
necessary for practising any profession or carrying on any occupation, trade 


Objects and Reasons 

ln ,, Th6 ” ain ob j e ° ts of the Constitution (First Amendment) Act 
1951, are to amend Art. 19 for the purposes indicated as follows : ’ 

“During the last fifteen months of the working of the HnncHtni; a • 
difficulties have been brought to light by judicial decision* orwl ° D ’ CerfcaiD 
specially in regard to the Chapter on 

fieedom of speech and expression guaranteed by ART 19 (1) (&) Jiaq h \ ° 

some Courts to be so comprehensive"as not to relder a plrson’ u p“l“ nt hi 
advocates murder and other crimes of violence Tn ntUr . • .*7 11 he 

constitutions, freedom of speech and ot the press il TreZZ™ 71 7"^“ 

State from punishing or preventing abuse of this freedom.°The citizeo’s“ight to 

by a wil)t)T 0U W ?, Carry °“ r 7 ° CCUpati0D ’ trade business conferred 
A . 19 Y.? 8 V subject to reasonable restrictions which the laws of the 

may impose “in the interests of the general public” While 7b ' 7 a f ? 

India, ° f ^ ^ IieaS0US ' GaZe “ e ° f 

l.Ind.Con. 22. 


Article 19 
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Amendment made in Art. 19 —Note on 

Article 19 of the Constitution is amended by S. 3 of the Consti¬ 
tution (First Amendment) Act, 1951. Sub-section (2) of S. 3 of this 
amending Act is as follows : 

“(2) No law in force in the territory of India immediately before 
the commencement of the Constitution which is consistent with the 
provisions of Art. 19 of the.Constitution as amended by sub-section (1) 
of this section shall be deemed to be void, on the ground only that, 
being the law which takes .away or abridges the right conferred by 
sub-clause (a) of clause (1) of the said article, its operation was not 
saved by clause (2) of that article as originally enacted. 

Explanation. — In this sub-section, the expression ‘law in force’ 
has the same meaning as in clause (1) of Art. 13 of the Constitution.” 


Government of India Act, 1935 
Note. — Section 298 (l) of the Government of India Act, 1935, 
corresponds to this article. For text of that section, see Note 1 on 
Art. 15. 

Cognate provisions 

The State—For interpretation of, see Art. 12. 

Proclamation of Emergency in operation—Suspension of provisions of ART. 19 
during emergencies—See ART. 358. 

Scheduled Tribe—For interpretation of, see ART. 366 (25). 

Existing law—For interpretation of, see ART. 366 (10). 

Foreign State—For interpretation of, see ART. 367 (3). 

Offence—Definition of—See ART. 367 (1) read with the General Clauses Act, 
1897, S. 3 (38). 

Synopsis 


1. Amendment. 

2. Scope and applicability of the 

article. 

3. Analogous law. 

(a) English law. 

(b) The Constitution of the 
United States of America. 

(c) Government of India Act, 
1935, S. 298. 

4. Meaning of “liberty” under the 

Constitution of the United 
States of America and under 
this Constitution. 

5. Due process of law clause in 

the Constitution of the United 
States of America. 

6. “Police Power.” 

7. This article and Art. 21. 

8. This article and Art. 31. 

9. Rights which are not funda¬ 

mental. 

10. Conflicting rights. 

11. Contracting out of Fundamental 

Rights. 

12. Infringement of right by private 

individuals. 


13. Construction of laws restricting 

Fundamental Rights. 

(a) Statutory rules and bye-laws. 

14. Principles for determining if an 

Act is ultra vires. 

15. Citizens. 

16. “Right.” 

17. Who can raise question of un¬ 

constitutionality. 

18. Retrospective effect. 

19. Onus. 

20. Restrictions on the Fundamental 

Rights under this article — 
General. 

(a) Introductory. 

“Restriction,” meaning of — 
See Note 24. 

“Existing law,” meaning of. 

“Law” and order under “law” 
—Distinction. 

(b) Court’s power to enquire into 
reasonableness of restrictions. 

Objective standard. 

(c) Tests of reasonableness. 
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21 . 

22 . 

23. 

24. 

25. 

26. 


27. 

28. 

29. 

30. 

31. 
31a 

32. 

33. 

34. 

35. 

36. 

37. 

38. 

39. 

40. 

41. 

42. 

43. 


44 . 


General. 

Both substantive and procedu¬ 
ral aspects to be considered. 

Presumption of reasonable¬ 
ness. 

Excessive restriction. 

Principles of natural justice — 
Right to be heard. 

Vagueness and uncertainty. 

Provision excluding judicial 
inquiry. 

Vesting of discretionary au¬ 
thority in executive officers. 

Safeguards against abuse. 

Ultra vires laws. 

(d) Power of taxation and Funda¬ 
mental Rights. 

“Interests of the general public.” 

“For the protection of the inter¬ 
ests of any Scheduled Tribe.” 
“Public order.” 

Restriction”—Meaning of. 
“Existing law.” 

Clause (1) (a)—(General). 

Effect of amendment of cl. (2). 

(b) Importance of freedom of 
speech. 

(c) Freedom of speech under 

American Constitution_ 

Rule of ‘‘clear and present 
danger”. 

Freedom of the press. 
Pre-censorship. 

Demanding security from the 
press. 

Security of the State. 

Sedition. 

. Promoting enmity between 
classes. 

Friendly relations with foreign 
States. ° 

Decency or morality. 

Contempt of Court. 

Defamation. 

Incitement to offence. 

The film as a medium of expres¬ 
sion. 

Revolutionary movements. 

Distribution of handbills, etc., in 
public streets. 

Restriction of canvassing, soli¬ 
citation of business, etc. 

Loudspeakers, ban of. 

Picketing, prohibition of. 

Restrictions on freedom of speech 

examp, P es eSSi ° n - MiSCeIlane0US 

Clause (1) (b)—(General). 


45. 

46. 

47. 

48. 

49. 

50. 

51. 

52. 

53. 

54. 

55. 

56. 


57. 

58. 

59. 

60. 
61. 

62. 


63. 

64. 

65. 

66 . 

67. 

68 . 

69. 

70. 

71. 

72. 

73. 

74. 

75. 

76. 


77. 

78. 

79. 

80. 
81. 
82. 


Right to take procession along 
highway. 

Clause (1) (c)—(General). 

Nationalisation of industry_See 

Note 79. 

Labour and trade unions. 

Right of businessmen to form 
combinations. 

Supersession of local board, 
municipality, etc. 

Secret society. ' 

Clause (1) (d). 

“Throughout the territory of 
India”—Clause (1) (d). 

Externment and internment 
orders. 

Restrictions on entry into India. 

Clause (1) (d)—Illustrative exam¬ 
ples. 

Clause (1) ( e ). 

Clause (1) (f). 

“Property.” 

“Acquire.” 

“Hold.” 

Taking away right of manage¬ 
ment of property, etc. 

Control of accommodation and 
rents. 

Tenancy laws. 

Law of pre-emption. 

Acquisition of lands. 

Restriction on alienation. 

Evacuee property legislation. 
Clause ( 1 ) (f)__l 11 u s t r a t i v e 
examples—Valid restrictions. 
Clause (1) (f)—Illustrative 
examples—Invalid restrictions. 
Prohibition law. 

Clause (1) (g)—(General). 

“Any” profession, etc. 

“Carry on” any occupation, etc. 
Legal profession __ Restrictions 

as to. 

Licence, requirement of. 

(a) Distinction between permit 
and licence. 

(b) Distinction between income- 
tax, profession-tax, and 
licence fee. 

Trade restrictions. 

Price control. 

Monopolies. 

Labour laws. 

Industrial Disputes Act. 

Clause (1) (g) _ Illustrative ex- 
amples of valid and invalid 
restrictions. 


Article 19 
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83. Clause (6) (i) — Professional or 

technical qualifications. 

84. Clause (6) (ii). 

85. Taxation powers of the State and 

Fundamental Rights. 

86. Stamp duty — Levy of. 

87. Right to strike. 


88. Franchise. 

89. Right to stand for election. 

90. Preventive detention. 

91. Freedom of contract. 

92. Compulsory vaccination. 

93. Compulsory military training. 


1. Amendment_This article has been amended by the Consti¬ 

tution (First Amendment) Act, 1951, S. 3. The amendments relate to 
els. (2) and (6). The article as printed above incorporates the amend¬ 
ments. But the amendments are pointed out and explained in the 
notes given immediately below the text of the article. The relative parts 
of the article as they stood before the amendment have also been repro¬ 
duced above. The objects and reasons for the amendment have also 
been given in the notes following the text of the article. The scope of 
the concerned clauses as amended and before amendment has been 
more fully discussed in Notes 26 and 36. See also Note 18. 

2. Scope and applicability of the article. — This article 
enumerates seven rights which may be said to epitomise the essential 
hall-marks of freedom of the citizens of any free country. 

In Halsbury’s Laws of England, 2nd End., Yol. VI, p. 391, 
are enumerated the most important liberties of the subject under the 
British Crown. These are : 

(1) The right of personal freedom or immunity from wrongful 

detention or confinement ; 

(2) the right of security of property ; 

(3) freedom of speech ; 

(4) the right of public meeting ; 

(5) right of association ; 

(6) the right of the subject to have any case affecting him tried in 

accordance with the principles of natural justice; and 

(7) the right of the subject to withhold his labour, so long as he 

commits no breach of contract, or tort, or crime. 

(See also Part Ill-General.) 

It must be noted that there being no written constitution in 
England containing a chapter corresponding to Part III of this Consti¬ 
tution guaranteeing certain rights as Fundamental Rights, the liberties 
of the subject in England can be affected by a simple law passed by 
the Parliament and where such a law is made, the Courts cannot 
question the validity of the law on the ground of their affecting any 
rights or liberties of the subject. 

The rights guaranteed by this article are the rights of a free 
citizen. They assume as their basis that the citizen to whom they 
relate is not under detention either by way of punishment for crime 
or as a matter of preventive precautionary action taken by the State 
6r otherwise. The question of the citizen’s personal or bodily freedom 
has been dealt with in Arts. 21 and 22 and it is only in cases in 
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which the personal .or bodily freedom of a citizen has not been taken 
away in accordance with a valid law under those articles that the 
question of applying Art. 19 to him will arise. As observed by 
Patanjali Sastri J., (as he then was), in the case of Gopalan v. State 
of Madras} Art. 19 presupposes that “the citizen to whom the posses¬ 
sion of these Fundamental Eights is secured, retains the substratum 
of personal freedom on which alone the enjoyment of these rights 
necessarily rests . Eut where, as penalty for committing a crime or 
otherwise, a citizen is lawfully deprived of his freedom, there could no 
longer be any question of his exercising or enforcing the rights referred 
to in cl. (1) of this article. Deprivation of personal liberty in such a 
situation is not within the purview of Art. 19 at all but is dealt with 
by the succeeding Arts. 20, 21 and 22. In other words, Art. 19 
guarantees to the citizens the enjoyment of certain civil liberties 
while they are free , while Arts. 20 to 22 secure to all persons, citizens 
and non-citizens, certain constitutional guarantees in regard to punish¬ 
ment and prevention of crime. 

In Bam Singh v. State of Delhi 2 , the same learned Judge observ¬ 
ed as follows : 


“Although personal liberty has a content sufficiently compre¬ 
hensive to include the freedoms enumerated in Art. 19 (l), and its 
deprivation would result in the extinction of those freedoms, the 
Constitution lias treated these civil liberties as distinct Fundamental 
Eights and made separate provisions in Art. 19 and Arts. 21 and 
22 as to the limitations and conditions subject to which alone they 
could be taken away or abridged. The interpretation of these articles 
and their correlation were elaborately dealt with by the full Court 
in Gopalan s case 3 . ... It was decided by a majority of 5 to 1 that 
a law which authorises deprivation of personal liberty did not fall 
within the purview of Art. 19 and its validity was not to be judged 
by the criteria indicated in that article but depended on its compli¬ 
ance with the requirements of Arts. 21 and 22 and as S. 3 of the 

Preventive Detention Act, 1950, satisfied those requirements, it was 
constitutional.” 

See also Notes 7 and 8. 


The next point to note about this article is, it is not an exhaus 
tive enumeration of all the Fundamental Rights of a citizen under the 
Indian Constitution. There are several other rights guaranteed by the 
provisions of this Part. As seen already, such a vital right as that 

°. f be,ng . subjectecl to illegal detention by mere executive fiat is 
itself the subject-matter of an independent article, namely, Art 21 
and is not covered by this article. 


Article 19 — Note 2 

1. 1950 S C 27 (Pr 102) [AIB V 37 C 6]:1950 SCR 88:51 Cri L Jour 1383 (SC). 

2. 1951 S C 270 (Prs 5, 6) [AIR V 38 C 45]:1951 SCR 451:52 Cri L Jour 904 (SC) 

W aUof MahVaf. ^ ^ ° ^ 8 0 R 88; 51 ^ri L Jour 1383 (SC) .Gopalan 
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Article 19 Even in regard to the rights of a free citizen this article is not 

Note 2 exhaustive in its enumeration. It only protects some of the important 

attributes of personal liberty, even of a free citizen. A free man has 
far more and wider rights than those enumerated in cl. (l) of this 
article. As pointed out by Das J., in Gopalan's case* besides the 
several rights mentioned in the several sub-clauses of Art. 19 (l), 
there are many other personal liberties which a free man, that is, a 
man who has the freedom of his person, may exercise. Das J. expressed 
his complete agreement with the observations of Harries C. J. in an 
unreported case 4 5 which Das J. quoted. Harries C. J. had observed as 
follows : 

“It must be remembered that a free man has far more and 
wider rights than those stated in Art. 19 (l) of the Constitution. 
For example, a free man can eat what he likes subject to rationing 
laws, work as much as he likes, or idle as much as he likes. He can 
drink anything he likes subject to the licensing laws, and smoke and 
do a hundred and one things which are not included in Art. 19. If the 
freedom of person was a result of Art. 19, then a free man would 
only have the seven rights mentioned in that article. But obviously 
the free man in India has far greater rights.” 

As pointed out by Das, J., if the position were otherwise than as 
stated above, the citizen’s right to eat what he likes will be liable to 
be taken away by the executive fiat of the Civil Supplies Department 
without any necessity of any rationing laws and the Government may 
enforce prohibition without prohibition laws, or licensing laws, etc. 
It cannot be that the Constitution intended to give no protection to 
the bundle of rights of a citizen which, together with the rights men¬ 
tioned in sub-cls. (a) to (e) and (g), make up personal liberty. 6 

According to Das, J., in Gopalan's case, 7 the several rights 
which together constitute the free status of man but which have not 
been specifically enumerated in Art. 19, are covered by the expression 
“personal liberty” in Art. 21, which guarantees that no person shall 
be deprived of his personal liberty except according to procedure 
established by law. His Lordship observed as follows : 

“In my judgment, Art. 19 protects some of the important 
attributes of personal liberty as independent rights and the expres¬ 
sion ‘personal liberty’ has been used in Art. 21 as a compendious 
term, including within its meaning all the varieties of rights which 
go to make up the personal liberties of men.” 

4. 1950 S C 27 (Prs 219, 220) [AIR Y 37 C 6] : 1950 S G R 88 : 51 Cri L Jour 
1383 (SC), Oopalan v. State of Madras. 

5. Misc Case No. 166 of 1950 (Full Bench. Ref. No. 1 of 1950), D/- 6-4-1950 (FB), 
Kshitindra Narayan v. Chief Secretary Government of West Bengal. 

6 . 1950 S C 27 (110) (Pr 218) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. (Per Das J.) 

7 . 1950 S C 27 (111) (Pr 220) [AIR V 37 C 6] : 1950 S C R 88 : 51 CriL Jour 
1383 (SC), Gopalan v. State of Madras. 
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It has been established in Gopalan's case 8 that “law” in Art. 21 
refers to positive State-made law and not principles of natural justice. 
Hence, the attributes of personal freedom which are not enumerated 
in Art. 19 but which, according to Das, J’.s view, above referred to, 
may be taken as constitutionally guaranteed by Art. 21, are not 
immune from legislative interference. In this respect such rights lack 
that characteristic of a Fundamental Right which consists in its being 
paramount to ordinary State-made laws. 0 (See Part Ill-General). But 
the rights cannot be affected by mere executive action without the 
sanction of law . The position with regard to these rights will be the 
same as the position with regard to the liberty of the subject under 
the English law, under which the executive cannot interfere with 
such liberty except when it is according to law. It was observed by 
Lord Atkin in Eshugbayi v. Government of Nigeria 10 : 

“In accordance with British jurisprudence no member of the 
Executive can interfere with the liberty or property of a British 
subject, except on the condition that he can support the legality of 
his action before a Court of justice. And it is the tradition of British 
justice that Judges should not shrink from deciding such issues in 
the face of the executive.” 


Where a Fundamental Right, which is beyond the competence of 
a Legislature to affect, is involved, the proceedings of a statutory body 
can be questioned in a Court of law, even though such body may be 
acting within the limits of its statutory powers. But where no such 
Fundamental Right is involved, the proceedings of the statutory body 
cannot be questioned so long as it acts within the limits of its statutory 
powers. 11 (See also Part Ill-General.) 


The next characteristic of the rights under this article is that none 
of them is an absolute right. 12 Each of the sub-cls. (a) to (g) in cl. (l) 
is saddled with a restrictive provision enacted in els. (3) to (6) of the 
article. The liberty contemplated by the Constitution is ordered liberty 
and the Constitution has provided for securing the validity of such 
laws as it may be found necessary to make in the interests of good 
government, although they may involve a limitation pro tanto of any 
of the Fundamental Rights enumera ted in sub-cls. (a) to (g) of cl. (l). 

(6 7 °’ 61) i Pr 77) CAIR V 37 0 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC), Oopalan v. State of Madras. 

9 ;Jf° 8 C 7 27 (74 J (Pr 415) £ AIR V 37 C 6] : 1950 S C R 88 :51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. (Patanjali Sastry J .) 

10. 1931 P C 248 (252) [AIR V IS] (PC). 

"• 279 < 295 > < P ' 51 ] [AIR V 40 0 102] :ILE (1953) Mad 304 (DB). 

RiaV,V w M ? e 7 1 - 6 !* Madras State. (In AIR 1952 S C 192, no Fundamental 
Right was involved; in A I R 1950 S C 163 ^Fundamental Right was involved- 
Hence the difference in the approach in the two cases.) 

Mn 19 ^ 0 S ? 27 (P ' 216) J Am V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

195P An 746 < Pr 88) [AIR V 38 C 194] : I L R (1952) 2 All 838 (FB), Asiatic 

foctrTnT f P ?°‘ \ ChkrU Ram ' (lD the U> S> A - the Courts had to invent the 
o£ Pollce Rowers to enable the State to control them.) 

1952 Him Pra & B 41 (42) (Pr 5) [AIR V 39], Sihnu v. Lachman Dass. 
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Article 19 Hence, in determining the extent of a right guaranteed under any of 

Note 2 the above sub-clauses, the particular sub-clause must be taken along 

with the corresponding provision in els. (2) to (6) of the article. 

In Gopalan v. State of Madras , 13 Patanjali Sastri J. (as he then 
was) observed as follows : 

Liberty’, says John Stuart Mill, ‘consists in doing what one 

desires. But the liberty of the individual must be thus far limited_ 

he must not make himself a nuisance to others.’ Man as a rational 
being desires to do many things. But in a civil society, his desires 
have to be controlled, regulated and reconciled with the exercise of 
similar desires by other individuals. Liberty has, therefore, to be 
limited in order to be effectively possessed. Accordingly, Art. 19, 
while guaranteeing some of the most valued phases or elements of 
* liberty to' every citizen as civil rights, provides for their regulation 
for the common good by the State imposing certain restrictions on 
their exercise.” 

In State of Bihar v. Kameshwar Singh, 1 * Das J., of the Supreme 
Court, observed as follows: 

“Whatever furthers the general interest of the community as 
opposed to the particular interest of the individual must be regarded 
as a public purpose. With the onward march of civilization our 
notions as to the scope of the general interest of the community are 
fast changing and widening with the result that our old and narrower 
notions as to the sanctity of the private interest of the individual 
can no longer stem the forward flowing tide of time and must 
necessarily give way to the broader notions of the general interest 
of the community. The emphasis is unmistakably shifting from the 
individual to the community. This modern trend in social and 
political philosophy is well reflected and given expression to in. our 
Constitution. 

“Our Constitution, as I understand it, has not ignored the 
individual but has endeavoured to harmonise the individual interest 
with the paramount interest of the community .... It is thus quite 
clear that a fresh outlook which places the general interest of the 
community above the interest of the individual pervades our Consti¬ 
tution.” 

* Under the Constitution of the United States of America also, it is 
an accepted principle that none of the freedoms guaranteed by the 
Constitution is absolute and that equally fundamental with the rights 
of the individual citizen is a right of the public to regulate his rights 
in the common interest, subject to constitutional restraint. 15 As Samuel 

13 . 1950 S C 27 (69) (Pr 102) [AIR V 37 C 61 : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC). 

14 . 1952 S C 252 (290) (Pr 106) [AIR V 39]: 1952 SCR 889, 1020 & 1056: ILR 
Pat 565 (SC). 

15 . (1934) 291 U S 502 (523) : 78 Law Ed 940 (948, 949), Nebbia v. New York. 
(1936) 300 U S 379 (391) : 81 Law Ed 703 (708), West Coast Hotel Company v. 

Parrish. (The due process clause does not mean an absolute and uncontrollable 
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Griffith C. J. has observed : 

The word free does not mean extra legem , any more than 
freedom means anarchy. We boast of being an absolutely free people 
but that does not mean that we are not subject to law.” 16 

In this connection the following passage about the balancing of 

social interests from Constitutional Law 17 by Prof. Willis may bo 
quoted : 


Balancing Social Interests :—Undoubtedly there is a social 
interest in personal liberty. This, however, is only one of many 
social interests. There are other social interests just as important as 
the social interest in personal liberty. The great problem—perhaps 
the greatest problem of constitutional law—is to determine when 
the social interest in personal liberty is more important than other 
social interests and when other social interests are more important 
than personal liberty. Protection should be given to whichever social 
interest in a particular case is of greater importance. 

“Individual or personal liberty has immemorially been limited 
by the social ideal. This limitation is found not only in constitutions 
but also in the common law itself. This is illustrated by illegality in 
contracts. Here the personal liberty of individuals is delimited so as 


liberty, the liberty safeguarded being the liberty in a social organization which 

requires the protection of law against evils which menace the health, safety 
morals and welfare of the people.) ‘ ’ 

^ S U . : 49 Law Ecl 643 ( 649 > 650), Jacobson v. Massachusetts. (It 
has been recognized as a fundamental principle that persons and property are 

subjected to all kinds of restraints and burdens in'order to secure the general 
comfort health, and prosperity of the State; of the perfect right of the legisla 
ture to do which no question ever was, or upon acknowledged general principles 
ever can be, made, so far as natural persons are concerned: Hannibal a St J 11 
Co.v Husen, 95 U S 465 (471) : 24 Law Ed 527 (530); Missouri K. <£• T. R Co 

V. Haber, 169 U S 613 (628, 629) : 42 Law Ed 878 (883); Thorpe v. Rutland it 
B. II. Co ., 27 Vt 148 : 62 Am Dec 625, Rel. on.) 

(1890) 137 U S 86 (89):34 Law Ed 620 (621), Crowley v. Christensen. (The posses- 
sion and enjoyment of all rights are subject to such reasonable conditions as 
may be deemed by the governing authority of the country essential to the safety, 
health, peace, good order, and morals of the community. Even liberty itself the 

“ i°s f o al ,‘ Tl' iS , DOt UDreStrictCd according 6 tef one'i own 

will. It is only freedom from restraint under conditions essential to the enual 

enjoyment of the same right by others. It is, then, liberty regulated by law.) 

US , 'd A ° m ' V tlle Constitution of Massachusetts adopted in 1780 it 

was aid down as a fundamental principle of the social compact that the whole 

Ml°sha‘n T 6 a T° h CltiZen ’ and each Citizen with the "'hole People, that 
all shall be governed by certain laws for “the common good”, and that govern 

ment is instituted “for the common good, for the protection, safety, prosperity 

and happiness of the people, and not for the profit, honour, or private interests 

wealth °of whhi’h tT ^ °- men ” The g °° d and welfare ° f the common- 

The Police P i legislature is primarily the judge, is the basis on which 

Km usii a: 49 “e^r in " v - 

**• ( 191 ®) 22 0 L B 556 (573), Duncan v. State of Queensland. (Quoted in Com 
1950 AppCaf ii5) aUa ^ ° f ^ SoUthwaUs - < 1949 ) 2 All E E 755 (771)- 

17 . Constitutional Law of the United States by Prof. -Willis; 1936, page 644. 
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(a) English Law 

(b) The Consti¬ 
tution of the 
United States of 
America 


to prevent their making contracts. Another illustration is found in 
the law of public callings. The rule of reasonableness which has 
been developed by the Courts for various public calling duties is a 
limitation upon the personal liberty of those engaged in public 
callings. The common law has imposed limitations upon personal 
liberty wherever it has created a right in rem or a right in personam , 
antecedent or remedial. Equity has also created a great many 
limitations upon the personal liberty of individuals. It has delimited 
the right of people to hold others to contracts when the former have 
practised fraud or duress or undue influence upon the latter. It has 
imposed constructive trusts upon those who if given personal liberty 
would take unjust advantage. The constitutional limitation of due 
process is only another expression of the social ideal.” 

But in considering the validity of restrictions imposed under the 
law by the State on Fundamental Rights, it must be remembered, as 
pointed out by Bose J. of the Supreme Court, that it is the right which 
is fundamental and not the limitations . 18 (See also Note 20.) 

We have already seen above that where a person loses his freedom 
by being put in jail or under detention and ceases to be a free man, 
this article has no application. The fact that as a result of the loss of 
the freedom, the citizen loses all the freedoms enumerated in this 
article, will not amount to a contravention of this article. So, looking 
at the matter from another point of view, this article only applies 
where the Fundamental Rights conferred by it are hit directly and not 
indirectly as a consequence of the invasion of some other Fundamental 
Rights which may be covered by some other provision of the 
Constitution. 19 

3. Analogous law _We have already seen in Note 2 the com¬ 

parable provisions of English law. 

The comparable provisions of the Constitution of the United States 
are contained in the following Amendments to the Constitution: 

(i) The 1st Amendment _Under this Amendment it is provided 

that the Congress (the Legislature of the United States) shall make no 
law, inter alia , abridging the freedom of speech or of the press, or the 
right of the people peaceably to assemble and to petition the Govern¬ 
ment for a redress of grievances. It will be seen that this provision 
corresponds to sub-cls. (a) and (b) of cl. (l). 

(ii) The 5th Amendment _This amendment provides, inter alia , 

that no person shall be deprived of life, liberty or property without 
due process of law; nor shall private property be taken for public use 
without just compensation. It will be seen that this provision corres¬ 
ponds broadly to this article, Art. 21 and Art. 31 of our Co nstitution. 

18 . 1951 S C 270 (Pr 22) [AIR Y 38 C 45] : 1951 SCR' 451 : 52 Cri L Jour 904 
(SC), Ram Singh v. State of Delhi. 

19 . 1950 S C 27 (Pr 7) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. (Kania C. J.) 

1951 S C 270 (Prs 5, 6) [AIR V 38 C 45]:1951 S C R 451 :52 Cri L Jour 904 (SC) 
Ram Singh v. State of Delhi. 

1951 Cal 97 (Pr 16) [AIR V 38 C 28], Md. Safi v. State of West Bengal . 
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(iii) Section 1 of the 14th Amendment. — This Amendment 
provides, inter alia , that no State (meaning the members of the Union) 
shall deprive any person of life, liberty, or property without due 
process of law. It will be seen that this provision is directed against 
the States forming the Federation and not against the United States 
as a whole, while the provision in the 5th Amendment quoted above 
and that in the 1st Amendment refer to the United States as a whole. 
Thus, in regard to the United States as a whole, the freedom of speech 
and press and assembly have been specifically provided for in the 
1st Amendment. But there is no similar specific provision with regard 
to the States. Nonetheless, it is the consensus of view in the United 
States that the due process clause contained in the 14th Amendment 
of the Constitution is wide enough to include all the attributes of 
personal liberty, including that of free speech and free press. 

It will be seen from the above that the American Constitution 
does not contain a specific provision similar to Art. 21, nor any 
specific provision about the several Fundamental Rights guaranteed 
under this article. Excepting the right of free speech and free assembly 
guaranteed with reference to the United States as a whole under the 
1st Amendment, the general provision contained in the 5th Amendment 
and the 14th Amendment about a person not being deprived of his 
life, liberty or property without due process of law, forms the founda¬ 
tion for the civil rights of American citizens. 


This fundamental difference between the scheme of our Constitu¬ 
tion and that of the United States must be remembered in studying or 
trying to apply American decisions to questions arising under our 
Constitution. Tlite difference has led to the position that while in 
America the term “liberty” has been given a wide connotation so as to 
include all the attributes of personal liberty and give them the character 
o Fundamental Rights, immune from legislative interference, under 
the Indian Constitution, it is not all personal liberties that are 
embraced in Fundamental Rights of this character. Even assuming 
that the aspects of personal liberty not covered by Art. 19 are covered 
by Art. 21 and that Art. 21 applies not only to the total deprivation 
o personal liberty but also to all other invasions of personal libertv 
not specifically covered by Art. 19, the immunity from being affected 
by the ordinary law belongs only to the special aspects of liberty 
covere y Art. 19 and does not apply to those covered by Art. 21 
(bee Part Ill-General and also Notes on Art. 21. See also Note 4.) 

. P ° mt ° f difference whic h may be noticed is that while 

ur Constitution in this article makes detailed provisions in els. (2) to 

( ) about the limitations which may be imposed by law on the Funda- 

mental Rights declared by this article, the American Constitution 

1 lachcally leaves the limits of legislative interference to be determined 

C T tS by reference t0 the pbrase “due process of law”. But 
till broadiy speaking, the restrictions on personal freedoms permitted 

by the several clauses of this article are required to be reasonable and 

in the interests of the general public, or public order, &c. As, generally 
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speaking, the Supreme Court of America has also applied the test of 
reasonableness and of being required in public interest in the various 
cases that have come before the Supreme Court, the decisions of the 
Supreme Court are to that extent likely to be useful guides in solving 
questions under our Constitution. 

It has already been seen in the Notes on Art. 16 that under 
S. 298, sub-section (1) of the Government of India Act, 1935, contained 
a provision similar to Art. 16 forbidding discrimination against anyone 
purely on the ground of religion, place of birth, descent, colour or any 
of them, in regard to eligibility for public office in India. 

The _ latter part of S. 298 (1) provided that no subject of His 
Majesty shall be prohibited on any such grounds, namely, religion, 
place of birth etc., referred to above, from acquiring, holding, or 
disposing of property, or carrying on any occupation, trade, business 
or profession in British India. It will be seen that these provisions 
corresponded to sub-cls. (f) and (g) of cl. (1) of this article, subject to 
this that the provision is specifically confined to one class of grounds 
on which the right may be affected, viz., religion, birth, &c., while this 
article is absolutely general and is not confined to any particular type 
of grounds. But the principle in the provision in question in S. 298 of 
the Government of India-Act, 1935, may be regarded as being covered 
by Art. 15 (1) of the Constitution. Sub-sections (2) and (3) of S. 298 
of the Government of India Act, 1935, provide for certain exceptions to 
the general provisions contained in sub-section (1). For text of S. 298 
of the Government of India Act, 1935, see Art. 15, Note 1. Some of 
the decided points on S. 298 are given below. 1 


Article 19 — Note 3 

1. 1946 P C 66 (71) [AIR V 33 C 25] : 73 lad App 59 : 1946 F C R 1 : I L R 
(1946) Kar (PC) 74 (PC). Punjab Province v. Daulat Singh. (The provisions of 
S. 13A, Punjab Alienation of Land Act (13 of 1900 as amended by Act 10 of 1938), 
involve a contravention of S. 298 (1), Government of Inlia Act, 1935. The 
impugned Act is, however, authorised and protected from being ultra vires as 
regards future transactions by S. 298 (2) (a), but the benefit of sub-s. (2) (a) 
cannot be claimed for the impugned Act so far as it purports to operate retrospec¬ 
tively: AIR 1942 F C 38 (FC), Affirmed.) 

1946 Bom 216 (235) [AIR V 33 C 59] : I L R (1946) Bom 517 : 47 Cri L Jour 594, 
Tan Bug Taim v. Collector of Bombay. (What was sought to be enacted by the 
sections in Part XII, commencing with S. 292, was not a restriction on the 
powers of the Legislature but was certain fundamental principles of British 
jurisprudence, international law, His Majesty’s prerogative to grant pardons, 
remissions of punishments and the like which should not be in any manner 
whatsoever affected or departed from in the exercise of the legislative powers 
invested in the Indian Legislature under the terms of the Act. Examples of this 
are to be found, inter alia, in the provisions of S. 298 (1) and S. 299 (1) and (2), 
which are not merely restrictions on the legislative powers of the Indian Legis¬ 
lature but are in reality the statutory recognition of the fundamental principles 
of British jurisprudence enacted therein.) 

1944 Pesh 37 (39, 40) [AIR V 31] (DB), Amiruddin v. Mohd. Ghufran. 
(Section 298 (1), Government of India Act, abrogates S. 3 of Punjab Alienation 
of Land Act with regard to exchanges between agriculturists and non-agri¬ 
culturists, and such exchanges are valid and enforceable.) 
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4. Meaning of “liberty” under the Constitution of the 
United States of America and under this Constitution. __ 

We have already seen in Note 3, that under the American Constitu¬ 
tion there is no specific provision enumerating the categories of personal 
freedom, corresponding to this article, and that broadly speaking, the 
personal freedoms mentioned in this article are regarded as covered by 
the provision in the 5th Amendment and the 14th Amendment that no 
one should be deprived of his life, liberty or property without due 
process of law, although so far as the Central Legislature of the United 
States, namely, the Congress, is concerned there is a provision in the 
1st Amendment to the effect that the Congress shall make no law 
abridging the freedom of speech or of the press or the right of the 
people peaceably to assemble and to petition the Government for a 
redress of grievances, which provision in the 1st Amendment may be 
regarded as corresponding to sub-cls. (a) and (b) of cl. (1) of this 
Article. Thus, the term “liberty” under the Constitution of the United 
States of America has a wide connotation so as to embrace not only 
freedom from restraint of person as by incarceration, but also the 
right of the citizen to be free in the enjoyment of all his faculties. 1 
As was held in Meyer v. Nebraska , 2 the liberty guaranteed by the 
14th Amendment to the Federal Constitution denotes 


not merely freedom from bodily restraint but also the right 
of the individual to contract, to engage in any of the common 
occupations of life, to acquire useful knowledge, to marry, establish 
a home and bring up children, to worship God according to the 
dictates of his own conscience, and generally, to enjoy those 
privileges, long recognised, at common law as essential to the orderly 
pursuit of happiness by free men.” 

In Allgeyer v. The State of Louisiana , 3 the Supreme Court of the 
United States observed as follows: 


The liberty mentioned in that Amendment (14th Amendment) 
means not only the right of the citizen to be free from the mere 
physical restraint of his person as by incarceration but the term is 
deemed to embrace the right of the citizen to be free in the enjoy¬ 
ment of all his faculties; to be free to use them in all lawful ways- 
to live and work where he will; to earn his livelihood by any lawful 
calling; to pursue any livelihood or avocation and for that purpose 
to enter into all contracts which may be proper, necessary and 

essential to his carrying out to a successful conclusion the purposes 
abovementioned.” 


Article 19 — Note 4 

Co ( . 193G) 297 U S 233 <244) : 80 LaW Ed 6G ° (665) ’ Gros i ean v - American Press 

Urn) 16ALK 703 (707) : 131 N E 809, People of the State of Illinois v 
Amendn^nt 1 )^ 6 * Profession or occu Pation also is involved in liberty in 14th 

(1901) 180 U S 452 (4G7) : 45 Law Ed 619 (626), W. W. Carqill Co v Min-n^ntn 
2. (1928) 262 U S 390 (399) : 67 Law Ed 1042 (1045). Minnesota. 

3 * (1897) 165 U S 578 (589) : 41 Law Ed 832 (835, 836). 
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Thus, for example (as will be seen in Note 27), the term “liberty” 
in the 14th Amendment has been regarded as including the right of 
free speech and freedom of the press. 4 5 So also among the civil rights 
intended to be protected from discriminatory State action by the 
14th Amendment are the rights to acquire, enjoy, own and dispose of 
property. 6 (Compare sub-cl. (f) of cl. (1) of this article.) 

It will be noted that under the Indian Constitution, the word 
“liberty” simpliciter has not been used. In Art. 21 the expression 
“personal liberty” has been used. This expression undoubtedly refers 
to freedom from bodily restraint or confinement in a place of incarcera¬ 
tion. But it has been held that it is also wide enough to cover all the 
attributes of personal freedom. In other words, the expression “personal 
liberty” in Art. 21 does not mean only liberty of the person but it 
means liberty or the rights attached to the person (jus personarum). 
But Art. 19 protects some of the important attributes of personal 
liberty as independent rights. Where the right in question is covered 
by Art. 19, it is that article that will apply. In other cases, Art. 21 
will apply, which uses the expression “personal liberty” as a com¬ 
pendious term including within its meaning all the varieties of rights 
which go to make up the personal liberties of men. 6 See also Notes 2 
and 3, Part Ill-General.) 

5. Due process of law clause in the Constitution of the 
United States of America. — It has been seen in Notes 3 and 4 
that broadly speaking, under the Constitution of the United States, the 
constitutional basis for the civil rights corresponding to those enumerated 
in this article is supplied by the provision that no one should be 
deprived of his life, liberty or property without due process of law. 
The expression “due process of law” thus corresponds to the reasonable 
restrictions in the interest of the general public or for the other consi¬ 
derations mentioned in els. (2) to (6) of this article which the State is 
empowered by law to impose. Thus, even under the Constitution of 
the United States of America, the liberties of the citizens can be res¬ 
tricted by “due process of law”. Therefore, the words “due process of 
law” have come to play a very crucial part in the constitutional law . 
of the United States in regard to the rights and liberties of the people. 
The requirement of the due process embodies the fundamental concep¬ 
tions of justice which lie at the base of the civil and political institutions 
of the United States of America. 1 

4. (1937) 81 Law Ed 278 (283) : 299 U S 353, De Jonge v. Oregon. 

[See (1934) 293 U S 245 (262) : 79 Law Ed 343 (352), Hamilton v. University of 
California. (‘Liberty* includes the liberty of believing and teaching certain 
doctrines, viz., that war-training for war and military training are immoral, 
wrong and contrary to precepts of Christianity.)] 

5. (1948) 334 U S 1 (10) : 92 Law Ed 1161 (1179), Shelley v. Kraemer . 

6. 1950 S C 27 (110, 111) (Prs 219, 220) [AIR V 37 C 6] : 1950 SCR 88 : 51 Cri 
L Jour 1383 (SC), Oopalan v. State of Madras. (Per Das J.) 

Article 19 — Note 5 

1. (1934) 294 U S 103 (112): 79 Law Ed 791 (794), Mooney v. Holohan. 
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The due process clause does not prohibit Government regulations 

for public welfare, but merely requires that the end shall be accom 

pushed by methods consistent with due process. 3 The provision demands 

only that the law shall not be arbitrary, unreasonable or capricious 

and that the means selected shall have a real and substantial relation 

to the object sought to be attained. 3 The demands of natural justice 
should be duly complied with.' 1 


A provision of law, in order to fall within the due process clause, 
must not be too vague and uncertain. 6 (See also Notes 20 and 26.) 
But what is vague or indefinite or uncertain cannot be categorically 
defined so as to make the definition applicable to the requirements of 
each and every case that may arise. The matter is one for the Court to 
decide in each case. For instance, when a law was made prohibiting 
loud, raucous noises being produced in the public street by means of 
loudspeakers, etc., it was held that the words “loud” and “raucous” 
have through daily use, acquired the content that conveys to any 
interested person a sufficiently accurate concept of what is forbidden. 0 

The expression “due process of law” is wide enough to permit the 
Government to adopt any statutory measure which may be required 
in public interest and which is reasonable, and the State is entitled to 
adopt any economic policy it thinks fit in the exercise of its powers 
under the due process clause. 7 Thus, it may promote free competition 
oy laws aimed against monopolies or curb harmful competition by fixing 
minimum prices. 8 (See also Part Ill-General and notes on Art 21) ° 


Q . , 6> t f ohce Power.” _ Under the Constitution of the United 
States of America the provision in the 14th Amendment that no one 
should be deprived of his life, liberty, or property without due process 
of law, does not affect what is known as the “Police Power” of the 
btate,^ the same being saved by the expression “without due process of 
l aw . At the time when the Federation of the United States was 

2. (1934) 291 U 8 502 (525) : 78 Law Ed 940 (950), Nebbia v. New York 
. ^ 2® 1 U 8 502 < 525 > : 78 Ed 940 (950), Nebbia v. New York. 

ciS M /sf p Tea 'Ip r E p 155 ’ F T U ° f the Stale of Illinoi ° v - 
natural justice.) 6 P ° Wer Sh ° U ' d not override do '™uds of 

fl'9271 4 ul 3 ?T 6 « U a S .JU 79) ; 93 LaW Ed 513 < 518 >' *««« v. Cooper. 

(Statute against ‘‘criminaf^8ynd^ca!H8n^’—Defining^'tlie MpreffltorTand^mak^^ 
6 P U ( 7 9 t 9 ? 30 fiT“ 1 “ D f‘ e . aching etc ” eriminal syndicalism held not too vague.)'" 18 
7 let oof « o (80) : " LaW Ed 513 < 519 >> v. Cooper. 

s’ 1934 291 V 8 ' 78 LaW Ed 94 ° (957) ’ N$bbia V ' New York - 

s. (1934) 291 U 8 502 (537) : 78 Law Ed 940 (957), Nebbia v. New York. 

Article 19 — Note 6 

14th A 3 26 |! U S \ 9? ^ 21? ^ : 68 Law Ed 255 ( 275 )> Terrace v. Thompson (The 

were re ^ the States th ° Se powers of P olice that 
roj ? time 0f fche ad °P fc ion of the Constitution.) 

Mug£ !“ 8 S D 8 623 (657 ’ 65S - 660 ' 661 > = 31 Law Ed 205 (209, 210), 
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constituted and the Constitution was adopted, various powers were 
conferred upon the United States, that is on-the Central Legislature 
and Government, and the residuary powers were reserved to the member 
States. The powers conferred upon the Congress of the United States 
(Central Legislature) did not include the general Police Powers, which 
therefore remained reserved for the member States, though the ‘United 
States’ as a whole had Police Power in connection with the powers'given 
to it. It is these “Police Powers” of the Federal Government and the 
various State Governments that are said to be unaffected by the due 
process provision in the Constitution of the United States of America. 
These “Police Powers” may be regarded as corresponding to the reason¬ 
able restrictions by law on liberty in public interest, which are permis¬ 
sible under this article. 2 

This “Police Power” in the United States of America was originally 
given a. narrow meaning as including only public health, public morals 
and public safety. 3 But now a broader meaning is given to the phrase 
so as to include general convenience, welfare and prosperity of the 
people and so as to extend to all great public needs. 4 Thus, “Police 
Power” has been defined as that plenary power in the State to prohibit 
all things harmful to the comfort, welfare, and safety of society. 5 

7. This article and Art. 21. — The scope of this article as 
compared with Art. 21 has already been referred to in Notes 2 
and 4. It has been seen there that this article refers to the rights 
of citizens in their free state and is not concerned with the question 
of taking away that basic freedom itself and putting a citizen in 
confinement. This latter question is the subject-matter of Arts. 20, 
21 and 22. 1 Thus, this article is not applicable to the question of 
detention of a person, preventive, punitive or otherwise. 2 In other 

2. 1952 Orissa 42 (Pr 14) [AIR V 39 G 10] (DB), Lokanath Misra v. State of 
Orissa. 

3. See (1896) 169 U S 366 (395) : 42 Law Ed 780 (792), Holden v. Hardy. (The 
protection of the health and morals, as well as of the lives of citizens, is within 
the Police Power of State Legislature.) 

(1894) 152 U S 133 (136) : 38 Law Ed 385 (3S8), Lawton v. Steele. 

(1885) 113 U S 27 (31) : 28 Law Ed 923 (925), Barbier v. Connolly. (Health, 
peace, morals, education and good order—Promotion of these is included in 
Police Power.)] 

4. 1952 Orissa 42 (Pr 14) [AIR V 39 C 10J (DB), Lokanath Misra v. State of 
Orissa. 

[See also (1949) 336 U S 77 (83) : 93 Laff Ed 513, Kovacs v. Cooper. 

(1931) 283 U S 697 (707) : 75 Law Ed 1357 (1363), Near v. Minnesota , Ex. 
Bel. Olson. (The limits of the power must always be determined with appropriate 
regard to the particular subject of its exercise.)] 

5. (1923) 28 A L R 610 (615) : 138 N E 155, People of the State of Illinois v. 
Chicago M. & St. P. R. Co. 
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1. 1950 S C 27 (Prs 102, 225) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1388 (SC), Qopalan v. State of Madras. 

(’50) I L R 29 Pat 502 (509, 533, 543) (FB), L. E. Burman v. The State. 

2. 1951 S C 270 (Prs 5, 6) [AIR V 38 C 45] : 1951 S G R 451 : 52 Gri L Jour 904 

(SC), Bam Singh v. State of Delhi. * 
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words, where a person is totally deprived of his personal liberty and 
detained in confinement, Art. 21, and not this article, will apply. 3 In 
such a case, the criteria, enumerated in the several clauses of this 
article for determining whether his right of speech and various other 
rights mentioned in cl. (1) of the article have been validly restricted, 
will not apply. Thus, it is conceived, the validity of various provisions 
of the Penal Code, imposing imprisonment as a punishment, cannot be 
questioned on the ground of infringement of this article. As already 
noticed in Note 2 of this article, the criteria mentioned in this article 
will only apply where the legislation hits a citizen’s liberties as enu¬ 
merated in this article, directly and not where the restriction on or 
the deprivation of those liberties results from the application of some 
other law.* Conversely, where a person’s personal liberty is not totally 

27 (Prs 8, 176, 225) [AIR V 37 C G] : 1950 S C R 88 : 51 Cri L Jour 1383 
Gopalan v. State of Madras. 

1950 Pat 332 (Pr 9) [AIR V 37 C 88]: ILR 29 Pat 410 : 51 Cri L Jour 1251 (DB) 

[But see 1950 Cal 274 (Prs 6, 14, 1G) [AIR V 37 C 97] : 51 Cri L Jour 1110 (SB) 

Sunil Kumar v. West Bengal Government. (The Bengal Criminal Law Amend’ 

ment Act, 1930 even if it is an Act providing for preventive detention is void 

under Art. 13 (1) of the Constitution of India. The detention which may be 

imposed upon a citizen by the Act amounts to a restriction on the right of free 

movement guaranteed as one of the Fundamental Rights by Art. 19 (1)°(d) of the 

Constitution and the restriction is neither reasonable nor in the interests of 

the general public considering the fact that the Act is not an emergency 

measure—Tms view must be regarded as overruled by the Supreme Court deci¬ 
sion in AIR 1950 S C 27.)] 

3. 1953 S C 10 (16) (Pr 23) [AIR V 40 C 4] : 1953 S C R 254 : I L R (1953) Pani 
121 : 1953 Cri L Jour 180 (SC), Stale of Punjab v. Ajaib Singh. 

1952 Pun j 309 (316) (Prs 20, 21) [AIR V 39] : I L R (1952) Punj 381 : 1952 Cri 

L Jour 1313 (FB), Ajaib Singh v. State of Punjab. (A citizen of India who is 

detained in a camp under S. 4, Abducted Persons (Recovery and Restoration) 

Act (1949) cannot complain that he has been deprived of the rights guaranteed 
by Art. 19.) 

1953 All 613 (616) (Pr 13) [AIR V 40 C 306] : 1953 Cri L Jour 1384 (DB) Bimla 
Devi v. Chaturvedi. 

4 / 4954 18 °o 70 I*" 6) [AIR V 38 ° 45] : 1951 S 0 R 451 : 52 Cri L Jour 904 

(SO), Bam Smgh v. Slate of Delhi. (Order of detention under S. 3 of the Preven- 

twe Detention Act, 1950, preventing certain person from making speeches preju 
t0 “amtenance of the public order is valid even though it has the 

\ r S 'r 8 !! 6 " gRt UDder Art 19 d) M by such detention—A I R 
1950 S C 27, Foil., AIR 1950 S C 124 and AIR 1950 S C 129 Ref ) 

1 J o u r \383 ? (SCJ 3 G "V 9 ’ 2 f' [A1R V 37 0 6] ’ 1959 6 0B 88: 51 Cri L 

Jour 1383 (SC), Gopalan v. State of Madras. (Per Kania C. J., Mukherjea J 

TAw a l :Art 19 ml / 1 fr C ° nt l a) -'^ WOrds ’’throughout the territory of 

whhto hAl 9 (d) lnd, ~ ate that fr “ movement from one State to another 

Entrv 81 /t n Tr 1B , P q r t eS ° thftt Parliament "°t by a law made under 
of Art iV rt L 1 /'■ VU CUrtal1 ifc beyond the limits prescribed by cl. (5) 

the/' / P rotectlon against provincialism. It has nothing to do with 

the freedom of the person as such.) 

lour/fi'mm 6 ( f r 93 , ) V 38 C 54] : I L R (1951) 3 Assam 181 : 52 Cri L 

on convic ton , V ' (PerSOn se " te “ c « d to imprisonment 

cTs. C (7r; n )o°f f cr i «T) e ) Cann0t COmplain 0f l0Sa ° £ under sub. 

“our/stDBl 1 [AI , R V 38 G 59 ^ ; 1 L R (1951) Cut 387 : 52 Cri L 

Jour o/y (DB), T. V. Narasimhamurty v. The State. 

l.Ind.Con. 23. 
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taken away by his being kept in confinement, and only certain res¬ 
trictions are placed upon the freedom of his movement, &c., as for 
instance, by means of an externment order, this article will apply and 
not Art. 21, although the freedom of movement is necessarily an 
incident and part of that larger freedom which is contemplated by 
Art. 21, the reason being that there being a special provision contained 
in this article relating to this specific category of limitation of personal 
liberty, the special provision will apply and not the general provision 
in Art. 21. 5 Hence, unless the law under which the externment is 
ordered satisfies the requirements of cl. (5) of this article, it will not 
be valid and the provisions of Art. 21 cannot be invoked to uphold 
such a law. 

It will be clear from the above that this article does not contain 
the entire substantive law on the question of personal liberty and that 
Art. 21 does not deal merely with procedure and is not merely comple¬ 
mentary to this article. Article 21 itself is a substantive provision with 
a distinct and individual scope. 6 

It has been seen in Note 2 that under this article it is the rights 
that are fundamental and not the restrictions and that this considera¬ 
tion must be borne in mind in construing the article. Comparing this 
article with Arts. 21 and 22, we find that while this article enacts 
that a citizen shall have the various rights enumerated and proceeds 
to lay down the extent to which these rights may be curtailed by the 
State by means of laws, Arts. 21 and 22 are couched in a negative 
form and purport to enact restrictions on the power of the State. 7 

8. This article and Article 31. — Under this article in sub- 
cl. (f) of cl. (1), there is a provision guaranteeing the right of a citizen 
to acquire, hold and dispose of property. Under Art. 31 it is provided 
that no person shall be deprived of his property save by authority of 
law and the article goes on to impose certain conditions for the 
acquisition, or taking possession of any property for public purposes. 
Thus, while this article broadly guarantees the right of the citizen to 
acquire, hold and dispose of property, Art. 31 contains a specific 
provision in regard to certain aspects of that right. Where a case falls 
within the specific provision, it will not be covered by the general 

5. 1950 S C 27 (111) (Pr 220) [AIR V 37 C 6] : 1950 S C B 88 :51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. 

1951 Assam 106 (Pr 68) [AIR V 38 C 54] : I L R (1951) 3 Assam 181 : 52 Cri L 
Jour 966 (DB), Isro.il Khan v. The State. (Assuming that the case of externment 
under S. 17 of the Assam Opium Prohibition Act (23 of 1947), can be brought 
within the scope of Art. 21, it would be open to a citizen to claim that the 
impugned legislation should be examined in the light of tests laid down by cl. (5) 
of Art. 19—AIR 1950 Bom 363; AIR 1950 Bom 374; AIR 1950 Pat 322 and 
AIR 1950 S C 211, Rel. on.) 

6 . 1950 S C 27 (Pr 172, 219) [AIR V 37 C 6] : 1950 S C R 88: 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

1951 S C 270 (Prs 5, 6) [AIR V 38 C 45] : 1951 S C R 451: 52 Cri L Jour 904 (SC), 
Bam Singh v. State of Delhi. 

7. 1950 S C 27 (Pr 242)- [AIR V 37 O 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras . 
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provision, according to the well-known principle of generalia speciali - 
bus non dcrogcint. Hence, the question of depriving a person entirely 
of his property, or of acquiring or taking possession of it for public 
purposes must be treated as falling exclusively within the purview of 
Art. 31 et seq., and not within this article. 1 It follows that where a 
person has been deprived of property under Art. 31 or his property 
has been taken possession of or acquired for a public purpose, the 
validity of the proceeding can be only tested with reference to Art. 31 
and not with reference to this article. 2 In other words, this article 

Article 19 — Note 8 

1. 1951 All 674 (Pr 18) [AIR V 38 C 182] : ILR (1952) 2 All 46 (FB), Survapal 
Singh v. U. P. Govt. 

1952 Madh B 181 (Prs 8, 9) [A I R V 39] (DB), Shanta Devi v. Custodian E P 
(Administration of Evacuee Property Act (1950), S. 40 _ If petitioner has been 
deprived of his property under S. 40 of the Act, then Art. 19 (1) (f) has no application ) 

1952 Raj 74 (Pr 7) [A I R V 39] : I L R (1951) 1 Raj 074 : 1952 Cri L Jour 732. 
(DB), Nathmal v. Commr ., Civil Supplies. 

1951 Cal 111 (Pr 43) [AIR V 38 C 30B]|DB), W. B. S. K. Co-op. Society v. Bella. 

2. 1951 S C 41 (Pr 74) [A I R V 38 C 9] : 1950 S C R 869 : ILR (1951) Hyd 461 
(SC), Charanjit Lai v. Union of India. 

1950 S C 27 (35) (Pr 7) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383(SC) 
Gopalan v. State of Madras. (Per Kania, C. J.-It the legislation is not directly 
in respect of any of the subjects mentioned in Art. 19 but as a result of the 
operation of other legislation any rights guaranteed by the sub.clauses in Art. 19 
(1) are abridged, the question of the application of Art. 19 does not arise 1 

1951 S C 270 (272) (Pr 5) [AIR V 38 C 45] : 1951 SCR 451 : 52 Cri L Jour 904 
(SC), Bam Singh v. State of Delhi. 

1953 Assam 84 (Pr 13) [A I R V 40 C 35] (DB), Mahindra Mohan v. State of 

Assam. (Eminent Domain—Act of State Legislature in exercise of power of—Act 
is not subject to Art. 19 (1) (f).) 

1953 Cal 548 (Pr 28) [AIR V 40 C 205], Atulya Kumar v. Director of Procure- 
ment & Supply. 

(1953) 91 Cal L Jour 347 (353), Radheraman Das v. State of West Benqal 

1953 Him Pra 95 (Prs 18, 19, 24) [AIR V 40 C 44], Shiv Dutt v. State of 
Himachal Pradesh. J 

1953 Madh B 236 (239) (Pr 8) [AIR V 40 C 88] : 1953 Cri L Jour 1409 (DB) 

Mahendra Bahadur v. State of M. B. (Right to acquire, hold and dispose of 
property is subject to Art. 31.) 

1953 Mad 257 (Pr 6) [AIR V 40 C 96], Fathima Bi v. State of Madras. (Requi 
sition of house does not come under Art. 19 (1) (f)) 

1953 Mad 252(256)(Prs 11,12) [AIR V 40 C 95], Nataraja v. Madras State (Do ) 
1953 Raj 173 (Pr 15) [A I B V 40 C 61] (DB), Lai Singh v. State of JaasZn. 
(Marwar Land Revenue Act (40 of 1949), S. 231 _ State takes possession of 

surface of land and there is no question of imposing restrictions_Case falls 

under Art. 31 of the Constitution and not under Art. 19 (5).) 

1952 Assam 159 (165) (Pr 11) [AIR V 39] : ILR (1952) 4 Assam 275 (DB) Union 
of India v. Mohim Chandra. (Right to enforce the decree by execution which 
was allowed to the decree-holder by Art. 4, cl. (3) of the Indian Independence 
(Legal Proceedings) Order, 1947, has been taken away by the Indian Independ¬ 
ence Pakistan Courts (Pending Proceedings) Act (1952) in question and if the 

right is property, it could be taken away by authority of law, but not otherwise 
as provided by Cl. (1) of Art. 31.) 

1952 Cal 912 (914) (Pr 8) [AIR V S9Q, Tulsidas v. State of West Bengal. (West 
Bengal Land Development and Planning Act (21 of 1948)—Validity of — Def¬ 
lation relating to compulsory acquisition—Art. 19 (5) does not apply _ Reason- 
ableness of legislation not justiciable.) 

1952 Cal 874 (876) (Pr 11) [AIR V 39], Nurul Hagu v. West Bengal State. (Do.) 
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does not deal with the power of “Eminent Domain” which forms the 
subject-matter of Ar 1\ 31, but with the “Police Power” of the State to 
regulate the manner in which rights should be exercised by citizens. 2a 
But where there is no total deprivation of property or the acquisition 
or taking possession of it, Art. 31 does not apply and the validity of 
restrictions imposed on a person’s rights in regard to his property 
will fall to be considered with reference to this article. 3 

9. Rights which are not fundamental —As seen in Note 2, 
every right or every attribute of personal liberty does not constitute 
a fundamental right, beyond the power of the Legislature to affect, 

although it may be a legal right. Thus, the right to strike is not 

• ~ - -_ 

1952 Cal 870 (874) (Pr 17) [AIR V 39], Naba Kumar v. West Bengal State. 

1952 Cal 789 (796) (Prs 46, 48) [A I R V 39] : 1952 Cri L Jour 1651, Shew Pujan 
Indrasan Ltd. - v. Collector of Customs. (Provision for confiscation under Sea 
Customs Act falls under Art. 31 (1).) 

1952 Cal 679 (682) (Pr 5) [AIR V 39], Asivini Kumar v. State of West Bengal. 

(West Bengal Land Development and Planning Act (21 of 1948)—Validity.) 

1952 Cal 65 (Prs 19, 21, 24) [AIR V 39 C 21] (DB), Sudhindra Nath v.Sailendra 
Nath. 

1952 Madh B 181 (Prs 8, 9) [A I R V 39] (DB), Shanta Devi v. Custodian E. P. 
(If the petitioner has been deprived of his property under Section 40 of the 
Administration of Evacuee Property Act, 1950, then Article 19 (1) (f) has no 
application to his case. The applicant must then show that quite apart from 
Art. 19 (1) (f), the Act in question is otherwise invalid : A I R 1950 S C 27 ; 
AIR 1951 S C 41, Foil.; AIR 1951 Bom 440, Rel. on.) 

1952 Mad 756 (Pr 4) [AIR V 39] : ILR (1952) Mad 982 (DB), Thambiran Pada- 
yachi v. State of Madras. 

1951 Bom 440 (Pr 11) [A I R V 38 C 100] : I L R (1952) Bom 378 (DB), Abdul 
Majid v. P. R. Nayak. 

1951 Bom 86 (Pr 5) [aIR V 38 C 19] : ILR (1951) Bom 473 (DB), Dwarkadas v. 
Sholapur S. & W. Co. 

1951 Cal 97 (Pr 16) [AIR V 38 C 28], Md. Safi v. State of. West Bengal 
(Article 19 does not apply if the right is hit not directly but as a result of an 
act which is valid under some other article.) 

1951 Mad 979(Pr 16) [AIR V 38 C 339](DB), Narasaraopeta Electric Corporation 
v. State of Madras. 

ISee 1953 Nag 40 (49) (Pr 41) [A I R V 40 C 22] : I L R (1952) Nag 736 (DB), 
Bhaskar v. Mohc 4- Alimulla Khan. (Mere fact that by. reason of restrictions, 
a landlord is precluded from exercising certain rights in regard to his property 
will not attract Art. 31 (2) of the Constitution.)] 

[But see 1952 All 836 (838) (Pr 4) [A I R V 39] : I L R (1953) 1 All'216 (DB), 
Prabhabati Devi v. Dist. Magistrate. (Assumed that Art. 19 (1) (f) applies to 
requisitioning of house—Submitted not correct.)] 

2a. 1953 Hyd 157 (159) (Pr'8) [AIR V 40 C 68]:I L R (1953) Hyd 147 (DB), Md. 
Habibuddin v. Govt, of Hyderabad. 

3. 1953 Him Pra 95(Prs 18, 19, 24) [AIR V 40 C 44], Shiv Dutt v. State of Him. 
Pra. (Government merely remaining in possession without paying rent—Owner 
still appearing as such in the Government records—No proceedings by State for 
acquisition or requisition—Mere fact that land was required for public purpose is 
no ground for taking it without paying compensation, and without appropriate 
steps—Owner’s right under Art. 19 (1) (f) is infringed.) 

1953 Madh B 236 (239) (Prs 8, 9, 10) [AIR V 40 O 88] : 1953 Cri L Jour 1409 
(DB), Mahendra Bahadur v. State of M. B. 
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a Fundamental Right. 1 The freedom of contract is not a Funda. Article 19 

mental Right under our Constitution, although it is one under the Notes 9-10 

Constitution of the United States of America. 2 The right of franchise 

is not a Fundamental Right. 3 Similarly, the right to stand as a 

candidate for election to the Legislature is not a Fundamental Right. 1 

Such rights can be taken away or abridged by an ordinary law and if 

they are so taken away or abridged, the law cannot be questioned as 

being unconstitutional, although so long as such a law has not been 

passed, the right cannot be attacked by executive action. It must be 

noted in this connection that even the rights under Arts. 21 and 31 

are not paramount to ordinary State-made laws, and still they are 

clearly regarded as Fundamental Rights. (See also Note 2. See notes 

on Arts. 21 and 31. See also Part Ill-General.) 

10. Conflicting rights. — It is a principle recognised in the 
United States of America that a State may, when exercising its “Police 
Power,” consider the relation of rights, and accommodate their co-exis- 
tence, and, in the interests of the community, limit one right that 
others may be enjoyed. 1 A similar principle will also apply with refer- 
ence to the Fun damental Rights under this article. 2 (See Note 42.) 

Article 19 — Note 9 

1. 1951 Bom 105 (Pr 23) [AIR V 39 C 22] : ILR (1951) Bom 313 : 52 Cri L Jour 
779 (DB), Raja Kulkarni v. State of Bombay. 

2. 1952 S C 64 (71) (Pr 18) [AIR V 39 C 16]: 1952 S C R 213 (S C), N. P. Ponnu - 
swami v. Returning Officer . Namakkal. (Right to vote or stand as a candidate 
for election is not a civil right but is a creature of statute or special law, and • 
lTiust be subject to the limitations imposed by it.) 

See also cases cited under Note 91 F N (1). 

3. 1952 S C 64 (71) (Pr 18) [AIR V 39 C 16]: 1952 S C R 218 (S C), N. P. Ponnu- 
swami v. Returning Officer, Namakkal. 

1952 Cal 901 (Pr 27] [AIR V 39], Bidhu Bhusan v. State of West Bengal. 

[See also (1875) 23 Law Ed 583 (592) : 92 U S 542, United States v. Cruikshank. 

(Right of suffrage is not a necessary attribute of national citizenship in U. S A )] 

[Compare (1949) 1949 Bur L R (S C) 170 (183), Bo Thein Sice v. The Union of 

Burma . (Burma Constitution—Right to franchise is Fundamental Right though 
not expressly included.)] 

4. 1952 S C 64 (71) (Pr 18) [AIR V 39 C 16] : 1952 S C R 218 (S C), N. P. Ponnu. 
swami, v. Returning Officer , Namakkal. (The right to vote or stand as a can. 
a i date for election is not a civil right but is a creature of statute or special law 
and must be subject to the limitations imposed by it ) 

1952 Trav-Co 1 (4) (Pr 12) [AIR V 39 C 1] : ILR (1951) T C SOS (DB), In re 
Dr. John Matthai. 

mi Pepsu 141 (147) (Pr 14) [AIR V 38 G 55] (DB), Eartar Singh v. State of 
Patiala & E. P. J 

[.See 1952 Cal 901 (Pr 26) [AIR V 39], Bidhu Bhusan v. State of West Bengal.] 

Article 19 — Note 10 

1. (1920) 254 U 8 300 (315) : 65 Law Ed 276 (283), Walls v. Midland Carbon Co. 

2 1952 Mad 95 (Prs 5, 6, 8, 10) [AIR V 39 C 47] : ILR (1952) Mad 553, In re 

Vengan. (E.g., picketing of North Indian Shops in Madras — Here there is a 

conflict between the freedom of speech of the picketers and the freedom of the 

merchants under els. (d), (e) and (g). Hence law which prohibits such picket¬ 
ing is valid.) 

1951 Bom 459 (Prs 9, 11, 12) [AIR V 38 C.lOl]: 1952 Cri L Jour 37 (DB), Damo. 
dar Ganesh v. State. (Just as a person has a right of freedom of movement and 
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11. Contracting out of Fundamental Rights. — Where a 
person’s legal status and. responsibility as also his obligations arise out 
of a contract entered into between him and the Government, it is 
futile for him to avoid the restrictions imposed upon him under the 
clauses and rules of his contract by saying that they offend the Consti¬ 
tution of India, which recognises Fundamental Rights in favour of 
citizens. Such restrictions, far from being infringements of any 
Fundamental Right, are a fundamental obligation arising out of a 
formal contract entered into by a person with the Government. 1 

12. Infringement of right by private individuals. — The 

article does not contain any guarantee against infringement of rights 
by private individuals. The article was intended to protect the funda¬ 
mental freedoms assured to the citizen by cl. (1) against State action 
other than the legitimate exercise of its powers to regulate private 
rights in the public interests. 1 Thus, the violation of rights of property 
by individuals is not within the purview of sub-cl. (f) of cl. (l) of this 
article or of Art. 31. These provisions are great constitutional safe¬ 
guards against State aggression on private property and are not 
directed against the infringement by private individuals for which 
remedies should be sought under the ordinary law. 2 Thus, the remedy 
under Art. 32 was held not to be applicable to an alleged infringement 
by the Central Bank of India, of the applicant’s right of acquiring, 
holding and disposing of property under cl. (1) (f). 3 


freedom of speech, in exercise of which he wants to carry on a peaceful picketing 
at the gate of a mill, the employees who wish to go to the mill and pursue their 
occupations have also the right to move freely and to carry on their occupation, 
trade or business. Section 7 (1) of the Criminal Law Amendment Act restricts 
the right of freedom of movement of the person who wants to carry on the 
peaceful picketing. But taking into consideration the conflict between the rights 
indicated above, such a restriction can be said to have been imposed in the 
interest of the general public. Hence, S. 7 is not void : AIR1950 S C 27; AIR1951 
S C 118; AIR 1951 All 257 (FB), Ref ; (1939) 310 U S R 1093 and 1104, Disting.) 

1951 Pepsu 59 (Pr 5) [AIR V 38 C 22] : 2 Pepsu L R 506 : 52 Cri L Jour 403, 
Jang Bahadur Sant Lai v. Principal, Mohindra College. (Apart from the quali¬ 
fications enumerated in els. (2) to (6) of the article, the rights are also subject to 
the qualification that the exercise of these rights by a citizen should not infringe 
the rights of others—Abusive handbill by student of College attacking College 
authorities—Rustication of student was justified.) 

Article 19 — Note 11 

1. 1952 Trav-Co 287 (Pr 8) [AIR V 39] (DB), Krishnan v. State of Trav-Co. (It 
is not the object of the Constitution of India to enable the citizens of India to 
break obligations arising under formal contracts entered into by them under 
the guise of that obligation being something that is repugnant to the recogni¬ 
tion of a Fundamental Righfc. Such an idea is foreign to the Constitution of 
India.) 

Article 19 — Note 12 

1. 1952 S C 59 (Pr 3) [AIR Y 39 C 14]: 1952 S C R 391 (S C), P. D. Shamdasani 
v. Central Bank of India. 

2. 1952 S C 59 (Pr 7) [AIR V 39 C 14] : 1952 S C R 391 (S C), P. D. Shamdasani 
v. Central Bank of India. 

1952 Him Pra & B 41 (Pr 5) [AIR V 39], Sihnu v. Lachman Dass. 

3. 1952 S C 59(Prs 5, 7) [AIR V 39 C 14] : 1952 S C R 391 (S C), P. D. Shamda - 
sani v. Central Bank of India . 
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13. Construction of laws restricting Fundamental Rights. 

-- In Tan Bug Taim v. Collector of Bombay, 1 Bhagwati, J„ of the 

Bombay High Court, observed as follows in regard to the construction 
of the Government of India Act, 1935 : 

I am of opinion that the canon of construction which warrants 
a large and liberal construction to be put upon the various provi. 
sions of the Government of India Act, should be modified by the 
canon of construction which lays down that a strict construction 
should be put upon those provisions which go to curtail the liberties 
of the subject or impose burdens and obligations upon him. If this 
principle of interpretation he adopted, it is abundantly clear that 
the items in the lists of Sch. VII, Government of India Act, should 
not be so construed as to deprive the subject of his liberties or to 
impose burdens or obligations upon him beyond those which are 
warranted by the words used therein, in spite of the items contained 
in those lists being read as extending to all ancillary or subsidiary 

matters which can clearly and reasonably be said to be compre- 
hended in the same.” 


The above principles will equally hold good in the case of laws which 
are impeached as violating Fundamental Rights guaranteed by our 
Constitution, (bee also notes on Preamble and Part Ill-General.) 

The bye-laws of municipalities and other local authorities must 
receive a benevolent interpretation in favour of their validity. 2 In 
K ruse v. Johnson , Lord Russel of Killowen, C. J., observed as follows : 

When the Court is called upon to consider the bye-laws of 
public representative bodies clothed with the ample authority which 
I have described, and exercising that authority accompanied by the 
checks and safeguards which have been mentioned, I think the con¬ 
sideration of such bye-laws ought to be approached from a different 
standpoint. They ought to be supported if possible. They ought to 
be, as has been said, ‘benevolently’ interpreted, and credit ought to 
be given to those who have to administer them that they will be 
reasonably administered. This involves the introduction of no new 
canon of construction. But, further, looking to the character of the 
body legislating under the delegated authority of Parliament, to the 
subject-matter of such legislation, and to the nature and extent of 
the authority given to deal with matters which concern them, and 
m the manner which to them shall seem meet, I think Courts of 
Justice ought to be slow to condemn as invalid any bye-law, so made 
under such conditions, on the ground of supposed unreasonableness.” 

_I nHathras Municipality v. Narain Butt? the question was 


Article 19 — Note 13 

1. 1946 Bom 216 (234) [AIB V 35 C 59] : ILK (1946) Bom 517: 47 Cri L Jour 594 

x ssar 7 m : 

3. (1898) 2 Q B 91 (99) : 67 L J Q B 782. 

4. 1948 All 1 (6) (Pr 16) [AIR V 35 C 1] : ILR (1947) All 355 (DB). 


Article 19 
Note 13 


v 


(a) Statutory 
Rules and bye¬ 
laws 
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( whether certain bye-laws made by the municipality for the regulation 
and control of flour mills were valid or not. It was held : 

Courts of justice are slow to condemn municipal bye-laws, as 
invalid, on the supposed ground of unreasonableness, and support 
them, if possible, by a benevolent interpretation crediting those who 
have to administer them with an intention to do so in a reasonable 
manner and with being the best judges whether a particular bye¬ 
law is required in that district or not.”> 

There is a distinction between the power of the Court to consider 
the validity of statutory rules and the Court’s power in' regard to bye¬ 
laws. Statutory rules cannot be challenged on the ground of unrea¬ 
sonableness as they are on the same footing as the statute. But as 
regards bye-laws, the position is different. Bye-laws are usually 
framed by corporations under their inherent powers in order to carry 
out the purposes of the corporation or they are framed by public 
authorities set up by Parliament and as it is left to the corporations 
or public authorities to frame these bye-laws and carry out their pur¬ 
poses, the Courts have retained a certain amount of control over the 
bye-laws by considering their reasonableness. 6 But since the advent 
of the Constitution, Courts have power under this article to consider 
the reasonableness or otherwise of statutory provisions restricting the 
Fundamental Rights guaranteed by this article. See Note 20. 

14. Principles for determining if an Act is ultra vires— 

These principles have already been considered in the notes on Art. 13. 
For further discussion, see notes on Art. 245. While a statement in 
the preamble of a statute as to its ultimate objective may be useful as 
throwing light on the nature of the matter legislated upon and must 
undoubtedly be taken into consideration, it may hot be conclusive on 
a question of vires where the Legislature concerned has powers to 
legislate on certain specified matters only. The Court must still see in 
such cases whether the subject-matter of the impugned legislation is 
really within those powers. 1 (See also notes on Preamble and Part Ill- 
General.) 

• • • 

15. Citizens —This article only applies to the rights of citizens, 
unlike some other articles, as for instance Arts. 20, 21 and 22, which 
apply to any person. As to who is a citizen of India, reference should 
be made to Arts. 5 to 11 and the notes thereunder. As seen in those 
notes, a corporation is not a citizen for the purpose of this Constitu¬ 
tion and therefore cannot claim the rights mentioned in this article, 
for instance, the right to acquire, hold and dispose of property or to 
carry on a trade or business, as Fundamental Bights, although such 
rights might belong to a corporation as ordinary non-fundamental 


5. 1952 Bom 296 (Pr 2) [AIR V 39] : ILR (1952) Bom 766 (DB), Mulchand v. 
Mukund. 


Article 19 — Note 14 

1. 1950 F C 67 (Pr 8) [AIR V 37 G 6] : 1949 FOR 657: 51 Cri L Jour 1011 (FC), 
Bex v. Basudeva, 
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rights. 1 A person who has migrated to Pakistan after 1-3-1947 is not 
entitled to Indian citizenship, unless he has come back to India after 
complying with the provisions of Arts. G and 7, 2 and such a person 
cannot claim rights under this article. But an Indian citizen, who, 
in spite of his migration to Pakistan after 1-3-47, has, by virtue 
of the provisions of Arts. 6 and 7, continued to be an Indian citizen 
or regained his Indian citizenship, will be entitled to the rights under 
this article in spite of his having migrated to Pakistan once. Thus, in 
the case of such a citizen, a provision for his deportation from India 
will be unconstitutional. 3 And similar restrictions on his movements 
within the limits of India will be unconstitutional under sub-cl.' (d). 4 A 
citizen of India although coming within the definition of an “evacuee” 
is entitled to the full rights of citizenship under this article. 5 But the 


Article 19 — Note 15 

1. 1952 Punj 9 (Prs 54, 55, 104) [AIR V 39 C 2] : ILR (1952) Punj 11 (DB), 
Jupiter General Ins. Co. v. P^ajagopalan. (The companies against whom notice 
under S. 52A of the Insurance Act has been served cannot raise the question 
that the impugned legislation takes away or abridges the rights conferred by 
Art. 19 (1) (f) and (g).) 

1951 Mad 979 (Pr 1G) [AIR V 38 C 339] (DB), Narasaraopeta Electric Corporation 
v. State of Madras. (Article 19 (1) (f) applies only to “citizens” and a company 
incorporated under the Companies Act does not satisfy the requirements of the 
definition of citizen in Art. 5—C. M. P. No. 4G52 of 1951, Rel. on.) 

[See also 1951 Mad 974 (Pr 8) [AIR V 38 C 33S] (DB), Sree Meenakshi Mills v. 

State of Madras. (It was doubted if a company is a citizen.)] 

[But see 1953 Him Pra 8 (10) (Pr 12) [AIR V 40 C 5], C. V. Transport Lid. v 
State of H. P. (Incorporated company held entitled to Fundamental Right 
undei cl. (1) (g) of this article—Submitted decision is not correct.)] 

2. 1951 Kutch 38 (Pr 3) [AIR V 3S C 25] 52 Cri L Jour 585, Mandhara Jakab 
v. Kutch Govt. (Migration within the meaning of Art. 7 has no reference to 
domicile. It merely means departure from India to Pakistan for the purpose of 
residence, employment or labour. Where therefore a person went to Pakistan for 
a living he has migrated into Pakistan and cannot question the validity of the 
Influx from West Pakistan (Control) Act as being inconsistent with his Funda¬ 
mental Right under Art. 19 (1) (d) and therefore void under Art. 13 ) 

1951 Mad 930 (Pr 12) [AIR V 38 C 329] (DB), M. B. Namazi v. Deputy Custo -• 
dian of Evacuee Property , Madras. 

1951 Nag 38 (Pr 23) [AIR V 38 C 12] : I L R (1951) Nag 523 (DB), Mohammad 

Ibrahim v. High Commr. for India in Pak. (Where the permit for permanent 

return to India granted to a person is cancelled before Art. 19 came into force 

the person becomes subject to Art. 7 and is disentitled from claiming Funda’ 
mental Rights.) 

3. 1952 All 257 (Prs 34a, 35, 35a, 77, 85) [AIR V 39 C 90 (8)] : 1952 Cri L Jour 
553 : ILR (1952) 1 All 513 (DB), Shabbir Husain v. U. P. State. 

4. 1952 All 257 (Pr 77) [AIR V 39 C 90 (8)] : I L R (1952) 1 All 513 : 1952 Cri 
L Jour 553 (DB), Shabbir Husain v. TJ. P. State. (Rule 19 of the Permit System 
Rules, 1949, and S. 7 of the Influx from Pakistan (Control) Act (1949) and the 
order of the Central Government issued thereunder, in so far as they are appli¬ 
cable to the citizens of India and are inconsistent with the Fundamental Rights 
guaranteed to them under Art. 19 (1) (d) and (e) of the Constitution have after 
the commencement of the Constitution become void in view of the provisions 
contained in Art. 13 (1) of the Constitution.) 

5. See 1951 Pat 434 (Pr 4) [AIR V 38 C 112] : I L R 30 Pat 21 (DB), Sayeedah 
Khatoon v. State of Bihar. (A woman born in India and married to a citizen 
in India taking up temporary residence in Pakistan for medical treatment does 


Article 19 
Note 15 
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permit system for entering India from Pakistan was held to be a 
reasonable restriction even with regard to citizens and therefore was 
not ultra vires? 

In the United States, the freedom of speech and press is given 
also to aliens residing in the country. 7 It may be noted in this con¬ 
nection that the relevant provisions of the Constitution of the United 
States of America do not make use of the term “citizen”. 


16. “Right.” — This article says that all citizens shall have the 
right to do the various things mentioned in cl. (l). The article does 
not say that the right implies a duty to do the various things men¬ 
tioned. So a person cannot be compelled by law to continue to carry 
on a business, if he does not wish to do so, although the right to carry 
on a business is guaranteed to him as a Fundamental Bight under 
sub-cl. (g). Thus, if a mill or factory closes down its business either 
permanently or temporarily, it cannot be ordered to continue the 
business by any authority under the Industrial Disputes legislation 
and if the Industrial Disputes Act contains a provision authorising the 
Industrial Court to make such an order, that would be prima facie 
ultra vires under this article. 1 But if a logk-out is declared, the 
Industrial Court would be within its rights if it ordered the lock-out 
to be terminated, 2 because declaring a lock-out and closing a business 
even temporarily are two different things. The one pertains to the 
mode of carrying on the business; the other concerns the question of 
carrying on the business itself and is outside the purview of legislative 
interference. 

But requiring a barber or dhobi not to refuse his services to any 
person on the ground of his low caste does not amount to compelling 
him to carry on his business and a law under which such a require- 


neitker fall under the definition of “evacuee” contained in Section 2 (c) (i), Bihar 
Administration of Evacuee Property Ordinance, 1949, nor under cl. (ii). Even 
if that person comes within the definition of “evacuee” in the Ordinance, never- 
* theless, she is also a citizen of India and as such is entitled to remain in India. 
If, while in Pakistan, her conduct was such as to create suspicions as to her 
loyalty to the Indian Union, she may, on her return to India, be subjected to 
such restrictions on her movements as Parliament may consider advisable and 
not be deported.) 

6 . 1951 Nag 38 (Pr 23) [AIR V 38 C 12] : ILR (1951) Nag 523 (DB), Mohammad 
Ibrahim v. High Commr . for India in Pakistan. 

[ See also 1950 Cal 274 (Pr 6) [AIR V 37 C 97] : 51 Cri L Jour 1110 (SB), Sunil 
Kumar v. West Bengal Government. (Clause 1 (d) guarantees only freedom of 
movement “throughout the territory of India” which means that there is no 
guarantee of the right of entering India from outside.)] 

7. (1945) 326 U S 135 (148) : 89 Law Ed 2103 (2112), Bridges v. Wixon. 

Article 19 — Note 16 

1. 1953 Mad 98 (101, 102) (Prs 12, 13) [AIR V 40 C 33] (DB), Indian Metal and 
Metallurgical Corporation v. Industrial Tribunal , Madras. (Wolff Packing 
Company Case : (1923) 262 U S 522 : 67 Law Ed 1103, Foil. The industry 
concerned was a business which was not a public utility service and which had 
not received any special consideration from the Government.) 

2. 1953 Mad 98 (102) (Pr 15) [AIR V 40 C 33] (DB), India Metal and Metallur¬ 
gical Corporation v. Industrial Tribunal , Madras . 
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ment can be imposed will be a valid law. At any rate, such a require, 
ment will be treated as covered by the provision as to reasonable 
restriction in public interest 8 and will be upheld by the Courts. It will 
be noted also that in such a case the barber or dhobi, etc., is not being 
deprived of his freedom to carry on his profession at all. 

In Ananthakrislinan v. The State of Madras , 4 the question arose 
as to whether the stamp duty prescribed for enrolment of an advocate 
y the stamp Act amounts to an abridgment of the Fundamental Right 
of a citizen to practise any profession under cl. (1) (g) of this article, 
in “Wing that there was no deprivation or abridgment of a Funda¬ 
mental Right by virtue of the imposition of the stamp duty, it was 
observed by Rajamannar, C. J., that 


the right to plead and act on behalf of suitors in a Court is 

not a right flowing from citizenship.It is not only a citizen 

who is entitled to be enrolled as an advocate .... Even a foreigner, 

if he fulfils the prescribed qualifications and requirements, can be 

enrolled as such. The exclusive right to represent suitors in Court 

winch an advocate possesses is really in the nature of a privilege 

ough the fact that it is a privilege does not imply that on the 

conferment of the privilege there can be discrimination. Article 14 

is a sufficient safeguard against any unequal treatment. The charge 

of a fee by way of levy of stamp duty for such privilege cannot be 
invalid as unconstitutional.” oanuoi, oe 

His Lordship also observed : 

f 

‘‘Besides acting and pleading in Courts there are many ways 

;i: hlC t a la y er can P ursue his profession and he is free to so 
practise his profession. If any one wants the additional privilege of 

being entitled as of right to act and plead in the High Court he 

has got to be enrolled in the rolls of that Court.” 

Thus, a distinction should be made between what is a matter of 

right and what is merely a matter of privilege and it is only in the 
former case that this article is applicable. 

• , , B , Ut i i i3 1 sub “ itted with respect that it is doubtful whether the 
right to plead and act on behalf of suitors in Court can be treated as 

not being a professional right but only a privilege. It is also not clear 

how a person who has not been enrolled as an advocate or a member 

of any other recognised class of legal practitioners can be regarded as 

of his Lo liT ‘if 5 legal profession afc ah. Hence, the significance 

Sn’ is i f are 7 ny Way3 iD Which a law y« can pursue his profes- 

dutv on the , Clea 7 n f the co “ text But tbe ^Position of stamp 
duty on the enrolment of an advocate can be held valid as being an 

exercise of the taxing power of the State. The decision of the Madras 

3 s s 7 16 ;^ r : SS2? v 38 c 30B]: 52 cri L 

4. 1952 Mad 395 (403) [AIE V 39 0 105 (35)] : ILK (1952) Mad 933 (DB). 
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High Court in the above case upholding the validity of the stamp duty 
was also based on this ground. 5 (See also Note 85.) 

17. Who can raise question of unconstitutionality -This 

question has already been discussed under Arts. 13, 14 and 15. 
No one except those whose rights are directly affected by a law can 
raise the question of the constitutionality of that law. Thus, where the 
right of a company to hold property is affected, the company and the 
shareholders being in the eye of the law distinct entities, it would be . 
for the company to come forward to assert its rights and the share¬ 
holders as such will have no right to do so. 1 But it has been seen in 
notes on Art. 15 that, although a person may not be directly hit by a 
law and, therefore, may not be entitled to enforce a Fundamental 
Right, it will be open to him to plead the unconstitutionality of a law, 
if he is being sought to be penalised under that law. Thus, he could 
say that although a law is not discriminatory as against him personally, 
still it is void as being based upon an unwarranted discrimination under 
Arts. 14 to 16, and that, therefore, proceedings against him under 
that law are void. 

A person who does not challenge the validity of an Act cannot 
question the validity of an order passed under and covered by that 
Act. 2 

18. Retrospective effect. — As seen in the notes on Art. 13, 
where anything has been done already before the coming into force of 
the Constitution under the law then in force, such thing is not nullified 
merely because the law under which it was done ceases to be valid 
after the coming into force of the Constitution as being inconsistent 
with the provisions of Part III of the Constitution. This principle is 


5. The judgment of Rajamannar 0. J., also regards the matter as covered by 
clause (6). 

[See also 1952 Mad 764 (765) (Prs 3, 4) [AIR V 39] : ILR (1953) Mad 217 (DB), 
Varadachari v. State of Madras. (Distinction between tax and licence-fee 
explained—Tax need not be reasonable.)] 

See also the distinction between Taxation, Police Power and Eminent Domain, 
explained in Constitutional Law of the U. S. by Prof. Willis, 1936, pp. 716-717. 

Article 19 — Note 17 

1. 1951 S C 41 (Prs 7, 43) [AIR V 38 C 9] : 1950 S C R 869 : ILR (1951) Hyd 
461’ (SC), Charanjit Lai v. Union of India. (Per Fazl Ali , Das and Mukherjea 
JJ. — It is an elementary principle that in order to justify the granting of this 
extra ordinary relief, the complainant’s need of it, and the absence of an 
adequate remedy at law, must clearly appear. The complainant cannot succeed 
because some one else may be hurt. Nor does it make any difference that other 
persons who may be injured are persons of the same race or occupation. It is 
the fact, clearly established, of injury to the complainant—not to others—which 
justifies judicial interference : Per Hughes J . in McCabe v. Atchison, (1914) 235 
U S 151 : 59 Law Ed 169 (174), Foil— Note —As seen in Note 15, a company is 
not a ‘citizen’ though this does not mean that it cannot have a legal right as 
distinguished from a fundamental right. Hence even the company will not be 
entitled to agitate it as a Fundamental Right but only as an or dinary legal right.) 

2. 1951 Bhopal 5 (Prs 15, 19, 20) [AIR V 38 C 3] : 1952 Cri L Jour 57 
Jagannath Nathmal v. State of Bhopal , 
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also applicable to cases falling under this article. 1 

Retrospective effect given by express provision to legislation 
restrictive of Fundamental Rights will be valid if such provision is 
reasonable and in public interest. 14 

Clause (2) of this article was amended by S. 3 (1) (a) of the 
Constitution (First Amendment) Act, 1951. Section 3 (1)( a) of the 
above Act expressly provides that cl. (2) as amended shall be deemed 
to have always been in the amended form. In view of this, it must be 
held that the amended cl. (2) is expressly given retrospective effect. 
The observations of Harries C. J. in Dr. Suresh Chandra v. Punit 
Goala that the amendment of cl. (2) cannot be retrospective in its 
effect and cannot affect pending proceedings seem obviously to be due 
to an oversight. Besides, the observations were obiter. 

Retrospective taxation is not necessarily bad. Thus, the imposition 

of additional duty on goods on which duty has already been paid is not 
ultra vires. 


19. Onus. — As seen in the notes on the Preamble, the onus of 
proving the unconstitutiona lity of an Act is on the person who 

Article 19 — Note 18 

‘uffsrf n 3 t 9 ( w ?, <Pr 14 1 CAI c V 39] ; 1952 SCK, 44:ILE (1953) Mjs 
142 (SC), D. K. Nabhirajiah v. State of Mysore. 

1951 Pat 75 (Prs 29, 30) [AIB V 3S C 10] : 52 Cri L Jour 799 (SB), Chanderdco 
harmc ‘ v State of Bihar. (Where the order under S. 19, Press (Emergency 

Powers) Act was notified in the Bihar Gazette before the Constitution of India 

came into force, the validity of the order cannot be called into question with 

reference to a higher right granted to a citizen of the Indian Union bv the 
Constitution : AIR 1951 S C 128, Foil.) • J 

19 ® 1 , BaJ „“ 3 . ( ^ r 16) [ r AIR V 38 0 46 J : 52 Cri L Jour 600 (SB), Premi Khcm 
liaj v. Chief Secy ., Jaipur Govt. (When the order of proscription under S. 99A 
Criminal P. C., was made long before the Constitution came into force it cannot 
be interfered with by virtue of Art. 19 of the Constitution.) 

1952 Hai 73 < P , r 70 > [A 1 B V 39] : I L R (1951) 1 Eaj 692, Firm Udaraj v. 

v ClV *r Sup2jl ' es - (0rder freezing stock of applicant passed in March 
1949 under Mar war Foodgrains Release Order (194G)_But order to sell freezed 

s ock at certain rate per maund to certain person passed on 3-1-1951 _Order 

i° r . S “' e of r the . grain m “ st be deemed to be an order under Clause 25 of the 
Bajasthan Foodgrains Control Order, 1949 _ Articles 14 and 19 ( 1 ) (f) of the 

SnsthnflT ^application, for the freezing took place before the 

Constitution came into force _ But that part of Cl. 25 of the Bajasthan 

HaU^to? 3 ° k ° r ? er ’ , 1943 ' Wh ‘° h P rovide d that freezed stocks shall be 

TtL Jl M d ‘ Sr “ ed °' Under 0rders of the appropriate authority 

j* ^ 1 Q /1 | / j A _ f j i i • i , . ^ ^ in view of 

, .; 19(1, A (g) ° f Constitution _ Further, this part of Cl. 25 was also 
void under Art. 31 (2) of the Constitution; AIR 1952 Raj 74, Foil.) 

ia. 1952 Cal 273 29. 31) [A I RV39C 75 (29)] (FB), Iswari Prosad 

M .no i { \ Pr f ini8e s Control (Temporary Provisions) Act, 
I* 9 ° - (aS ame f D f e ^ 0 b f x Amend ment Act 62 of 1950), S. 18 (1)-Reasonable 
t f e Provisions of S. 18 (1) retrospective effect by amending Act—Provisions 
restricting rights of landlord to eject tenants are hot therefore ultra vires ) 

2. 1951 Cal 176 (Pr 25) [AIR V 38 C 30 (T)] : 52 Cri L Jour 1422 (DB) 
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questions the validity of the Act 1 but, as already seen in Note 2, it is 
the rights under this article that are fundamental and the power of the 
State to impose restrictions by means of laws on those rights is not 
fundamental and this consideration must be borne in mind in deter¬ 
mining the constitutionality of any law which is impeached as violating 
the provisions of this article. Hence, when, it is shown that prirrta 
facie one of the Fundamental Eights under this article is violated by a 
law, it is for the State to show how the provisions of the law are 
reasonable and otherwise satisfy the conditions which would make it 
valid under els. (2) to (6). 2 

20. Restrictions on the Fundamental Rights under this 

article_General, — As seen in Note 2, none of the Fundamental 

Eights guaranteed by this article is absolute. Each of them is liable to 
be restricted by legal provisions under els. (2) to (6) of this article. Thfe 
scheme of the article is that in cl. (1), sub-cls. (a) to (g), the various 
personal freedoms guaranteed under this article are enumerated and 
then the restrictions that can be imposed upon them by the State are 
dealt with in els. (2) to (6). Clause (2) relates to sub-cl. (a), cl. (3) to 
sub-cl. (b), cl. (4) to sub-cl. (c), cl. (5) to sub-cls. (d), (e) and (f) and 
cl. (6) to sub-cl. (g). When considering the question of any particular 
kind of freedom mentioned in this article the relevant sub-clause of 
cl. (1) has to be taken along with the corresponding clause among the 
els. (2) to (6). 

It will be seen that there is one fundamental common feature of 
all these els. (2) to (6) and that is, the restrictions are to be imposed 
by law. No restriction by mere executive action is contemplated. Any 
restriction by executive aotion alone without a law to back it will 
therefore be ultra vires. 

The next point to be noted about these restrictions is that all the 
clauses require them to be reasonable restrictions. Hence, the question 
of what is a reasonable restriction upon a particular kind of personal 
freedom guaranteed under this article assumes the highest importance 
under this article. 

The reasonable restriction contemplated by each clause has to be 
for a particular purpose or purposes mentioned in the respective sub¬ 
clauses. So there is always a double test : (i) the reasonableness of the 
restriction, and (ii) the restriction being for a particular purpose 
mentioned in the clause permitting the restriction. 1 

Article 19 — Note 19 

1. 1951 Cal 85 (88) (Pr 84) [AIR V 38 C 25] (DB), Siibhodh Gopal v. Behari Lai* 

2. 1950 Pat 322 (Pr 8) [A I R Y 37 C'87] : I L R 29 Pat 461 : 52 Cri L Jour 610 

(FB), Brajnandan Sharma v. State of Bihar. 
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1. 1952 Pat 376 (Prs 5, 6) [AIR V 39] : 1952 Cri L Jour 1861 (DB), Bodi Alam 

v. State of Bihar. • , . „ , , 

1952 Pat 166 (Pr 22) [AIR V 39 C 55 (12)] : ILR 30 Pat 1085 (DB), Bankey Singh 

Jhingan Singh. 

[See 1952 Cal 679 (682) (Pr 5) [A I R V 39], Aswini Kumar v. State of West 
Bengal. (The observations in this case seem to suggest that if the legislation 
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Thus, in cl*. (2), the reasonable restriction must be in the interests 
of the security of the State, friendly relations with foreign States, 
public order, decency or morality or must be in relation to contempt 
of Court, defamation or incitement to an offence. In clause (3) the 
reasonable restriction has to be in the interests of public order. Under 
cl. (4), the reasonable restriction has to be in the interests of public 
order or morality. Under cl. (5), the reasonable restriction has to be in 
the interests of the general public or for the protection of the interests 
of any Scheduled Tribe. Under cl. (6), the reasonable restriction has to 
be in the interests of the general public. 

The above will show that the phrases “public order” and “interests 
of the general public” occur more than once in the course of els. (2) to 
(6) of this article. The phrase “public order” occurs in els. (2), (3) 
and (4). The phrase “in the interests of the general public” occurs in 
els. (5) and (6). It will be seen that the phrase “interests of the general 
public” is a much wider phrase than “public order” and is capable of 
including public order even thougjx/public order’ may not be speci¬ 
fically mentioned, while “public oMer” is not wide enough to include 
everything that can be conveyed by the expression “in the interests of 
the general public”. For instance, under cl. (2), a restriction imposed 
on the freedom of speech merely in the interests of general public will 
not be valid unless the restriction is required in the interests of public 
order or for any other purpose specified in that clause. But restrictions 
on the right of free movement or on the right of practising a profession 
or carrying on a trade may be imposed for the general purposes of 
public interests and will be valid though they are not required for 
public order. In each case the relevant clause of the article in relation 
to the particular personal freedom that is in question has to be seen 
and the purpose for which alone restrictions can be imposed under that 
clause has to be ascertained and it must be determined whether the 
restriction imposed by the State by means of a law is reasonable for 
achieving that particular purpose. 

Restriction , meaning of _See Note 24. 

There is an exception to the rule that the restrictions have to he 
reasonable under this article and that exception is contained in cl. (6). 
The exception is with regard to professional or technical qualifications 
for practising a profession or carrying on a trade and in regard to the 
carrying on by the State, or by a corporation owned or controlled by the 
State of any trade, business, industry or service. In such eases under 
cl. (6), sub-cls. (i) and (ii), the State may impose any restriction by 
means of law and it is expressly provided that nothing in sub-cl. (g) of 
cl. (1) shall affect the power of the State in regard to this. 

Clauses (2) to (6) save not only the power of the State to make 
laws imposing reasonable restrictions on the fundamental freedoms 
conferred by this article but also save the validity of all existing laws 
to the extent to which they may impose reasonable restrictions upon 


undent f neral publie ’ the question of its validity is concluded 

under cl. (5). This is not correct as the legislation has also to be reasonable .)] 
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“Existing laxu" 
meaning of 


*Law ’ and order 
under ‘ laio ’ — 
Distinction 


the respective fundamental freedoms for the purposes mentioned in the 
several clauses. Under Art. 13 not only laws which are made after the 
coming into force of the Constitution but also laws which were made 
previously but are continued by the Constitution will be void if they 
are repugnant to the Fundamental Rights guaranteed by the Constitu¬ 
tion. Hence the importance of the provisions in these clauses which 
save the validity of the previous laws also to the extent mentioned. 

It must be remembered that the power of the Court to inquire into 
the validity of laws imposing restrictions on the Fundamental Rights 
under this article does not apply to laws which relate to the total 
deprivation of liberty or property. Thus, for instance, “sedition” perse 
is no ground for restriction of freedom of speech under cl. (2). 2 But 
this only means that “sedition” as such cannot be made a basis for 
directly restricting the freedom of speech of a citizen. It does not 
mean that the provision in the Penal Code (B. 124-A), which imposes the 
punishment of imprisonment for sedition is void. (See Notes 7 and 8.) 

The phrase “existing law” has been defined in Art. 366 (10) as 
meaning any law, ordinance, order, bye-law, rule, regulation passed 
or made before the commencement of this Constitution by any Legis¬ 
lature, authority or person having power to make such law, ordinance, 
order, bye-law, rule or regulation. The definitions in Art. 366 are 
expressly made subject to the condition embodied in the phrase “unless 
the context otherwise requires.” Taking the context in ■which the 
phrase “existing law” occurs in els. (2) to (6) of this article, it would be 
repugnant to exclude from its purview non-statutory law and personal 
law. For instance, in cl. (2) the law of defamation is expressly saved 
as also the law of contempt of Court. The civil law of defamation at 
least is not a matter of statutory law and if the phrase “existing law” 
were to be given the restricted meaning of including only statutory 
law the result will be that practically the whole of the civil law of 
defamation will become void—a result which could not have been 
intended at all by the Constituent Assembly. Hence, in the context of 
Art. 19 and els. (2) to (6) of that article, the phrase “existing law” has 
to be taken in a broad and general sense of including both statutory 
and non-statutory law. 

As stated above, the reasonable restrictions refer to the law. 
Hence, an order passed under a law cannot be the subject-matter of 
examination from the point of view of the reasonable restrictions 
permitted under els. (2) to (6). If the law is not reasonable and hence 
ultra vires , the reasonableness of the order under the law will not 
save it and the order itself will be ultra vires? On the other hand, if 
the law is reasonable and valid, the reasonableness or otherwise of the 

2. 1950 S G 124 (128) (Pr 11) [A I R V 37 C 7] : 1950 S C R 594 : 51 Cri L Jour 
1514 (SC), Romesh Thappar v. State of Madras. 

3. 1950 Pat 322 (Pr 4) [A I B V 37 C 87] : I L R 29 Pat 461 : 52 Cri L Jour 610 
(FB), Brajnandan Sharma v. State of Bihar. 

,1951 All 718 (Pr 32) [A I R V 38 C 192] : I L R (1951) 2 All 745 : 52 Cri L Jou 
1251 (DB), Deodat Rai v. State . 
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order under the law becomes immaterial so long as the order can be 
sustained under the law and is not open to attack for want of bona 
fides. The reason is that if the law is valid, orders under the law also 
must be valid unless they are not bona fide.* 

The test in all such cases is not what is actually done under the 
law but what the law enables to be done . 6 

From the above, it will be seen that laws restrictive of the 
fundamental freedoms conferred by this article are an exception to the 
general principle that Courts are not concerned with the reasonable, 
ness of the policy of the Legislature in making a law but are only 
concerned with the interpretation of the law and its application and 
with its constitutionality or legality. 6 (See notes on Preamble.) In the 
case of a law permitted under els. (2) to (6), the Constitution expressly 
requires them to be reasonable with reference to the various purposes 
mentioned. This necessarily implies that the Constitution endows the 
Courts with power to consider and determine whether a particular 
law imposing restriction on one of the Fundamental Rights under this 
article is reasonable or not with reference to the particular purpose 
which is permitted. The principle is that, unless there is such an 
express provision authorising the Courts to consider the reasonableness 
or the wisdom underlying the legislative measure, the Courts have no 
jurisdiction to question the policy of the Legislature. 7 

In Chicago, B. & Q. R. Co. v. McGuire, 9 the Supreme Court of 
America observed as follows : 


The Legislature, being familiar with local conditions, is, 
primarily, the judge of the necessity of such enactments. The mere 
fact that a court may differ with the Legislature in its views of 
public policy, or that judges may hold views inconsistent with the 
propriety of the legislation in question, affords no ground for judi. 


Vm 50 / at 322 i Pf 1 CA 1 * V 37 C 87] : I L R 29 Pat 461 : 52 Cri L Jour 610 
v* K )> Brajnandan Sharma v. State of Bihar. 

Vb 8 Wra)n!V Pl l\ [A 1 R V Q 37 C 87 1 ^ L B 29 Pat 461 : 52 Cri L Jour 610 
(*±5), Brajnandan Sharma v. State of Bihar. 

870 t (874) < Pr 17 ) [>IH V 39], Naha Kumar v. West Bengal State ' 
8 EaW Ed 940 < 957 > : 291 U S 502, Nebbia v. New York. (Court 

of thitiw rs £ Zui^f >] ature with adequaoj ° r practi ° abii ^ 

*£ MX* 38 g 11]: 1 l e < 4934 >»- 794 o*>. 

U945) 328 U S 80 (82) : 90 Law Ed 1096 (1098), Queenside Bills Realty Co. v. 

^States ^ U S 18 : 89 LaW Ed 15 ( 23 )’ Carotene Products Co. v. United 

(194 . 1 * 314 U , S 160 f (473) _ : 86Law Ed 119 ( 125 >. Edwards v. California. (It is 
of“legislation ^ °° UrtS *° PaSS UP ° n the wisdom - ceed appropriateness 

^Adkins U S 381 (394): 84 LaW Ed 1263 (1272) ’ Sunshine Anthracite Coal Co. 

(1925) 268 U S 652 (668, 669) : 69 Law Ed 1138 (1147), Git low v. New York. 

8. (1910) 55 Law Ed 328 (339) : 219 U S 549. 

1 .Ind.Con. 24. 
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cial interference, unless the act in question is unmistakably and 
palpably in excess of legislative power.” • 

Even when an Act of the Legislature contravenes a fundamental 
principle of jurisprudence, the Courts are not entitled to question the 
wisdom underlying the policy of the Legislature which passed the Act. 
Thus, S. 293 of the Government of India Act, 1935, although enacting 
into law a fundamental principle of British jurisprudence, 9 does not 
authorise the Courts to enquire into the reasonableness or otherwise of 
any legislative provision. And hence, in considering the validity of 
any enactment with reference to S. 298, Government of India Act, 
the Courts have no power to consider the wisdom of the policy of the 
Legislature. 10 In this connection, the well-known case of Gopalan v. 
the State of Madras 11 may also be referred to, which shows that even 
when an Act of the Legislature affects a Fundamental Right, the 
Courts are not free to consider the reasonableness of the measure if the 
Constitution does not contemplate that the Courts should have this 
power. 

When, as in cases covered by els. (2) to (6) of this article, the 
law is required by the Constitution to be reasonable, the reasonable¬ 
ness of its provisions is a matter for the Courts to decide. 12 As observed 

9. 1946 Bom 216 (235) [AIR V 33 C 59] : I L R (1946) Bom 517 : 47 Cri L Jour 
594, Tan Bug Taim v. Collector of Bombay. 

10. 1942 F C 38 (41) [AIR V 29] (FC), Punjab Province v. Daulat Singh. 

11. 1950 S G 27 (Pr 26) [AIR V 37 C 6] : 1950 SCR 88: 51 Cri L Jour 1383 (SC). 

12. 1951 S C 118 (Prs 7, 9) [AIR V 38 C 17] : 1950 SCR 759 : I L R (1951) Hyd 
221 (SC), Chintamanrao v. State of Madhya Pradesh. 

1950 S C 211 (Pr 26) [AIR V 37 C 16] : 1950 S C R 519 : 52 Cri L Jour 550 (SC), 
N. B. Kliare v. State of Delhi. 

1952 Trav-Co 217 (223) (Pr 14) [AIRY 39] : 1 L R (1952) TCI: 1952 Cri L 
Jour 1066 (FB), G. Chadayamviury v. State. 

1950 Pat 322 (Prs 7, 15) [AIR V 37 C87]: ILR 29 Pat 461: 52 Cri L Jour 610 (FB), 
Brajnandan Sharvia v. State of Bihar. (Per Meredith , C. J\, Shearer J. Contra.) 

1953 Raj 162 (166) (Pr 17) [AIR V 40 C 57] : 1953 Cri L Jour 1283 (DB), Madan 
Lai v. State of Bajasthan. 

1952 Mad 395 (Pr 26) [AIR V 39 C 105 (35)] : I L R (1952) Mad 933 (DB), 
Ananthakrishnan v. State of Madras. (Imposition of stamp duty for enrolment 
•as Advocate not unreasonable.) 

1952 Orissa 42 (Pr 10) [AIR V 39 C 10] (DB), Lokanath Misra v. State of Orissa. 
(It is primarily the function of the Legislature to decide what type of control in 
the field of business is reasonable in public interests. But the Court has to see 
that under the guise of imposing reasonable restrictions as permitted by cl. (6) 
of Art. 19, the freedom guaranteed by sub-cl. (g) of cl. (1) of Art. 19 is not 
taken away.) 

(1924) 264 U. S: 504 (512, 517) : 68 Law Ed. 813, Burns Baking Co. v. Bryan. 
(Statute requiring bread to maintain specified weight 24 hours after baking 
with limit of variation so narrow that it could be maintained only by wrapping' 
the bread or other artificial means—Court can determine whether or not the 
provision has reasonable relation to protection of purchasers of bread against 
fraud by short weight and really tends to accomplish purpose for which it was 
intended—Statute held unreasonable and void.) 

(1894) 152 U S 133 (137) : 38 Law Ed 385 (389), Lawton v. Steele. (The deter¬ 
mination by the Legislature as to what is a proper exercise of its Police Powers 
under the American Constitution is not final or conclusive, but is subject to the 
supervision of the Courts.) . . 
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by the Supreme Court, the determination by the Legislature of 
what constitutes a reasonable restriction is not final or conclusive; it 
is subject to the supervision of the Court. In the matter of Funda¬ 
mental Eights the Supreme Court watches and guards the rights 
guaranteed by the Constitution and in exercising its functions it has 
the power to set aside an Act of the Legislature if it is in violation of 
the freedoms guaranteed by the Constitution. 13 

In the State of Madras v. V. G. Boiv, u Patanjali Sastri, C. J., 
delivering the judgment of the Supreme Court, observed as follows: 

Our Constitution contains express provision for judicial 
review of legislation as to its conformity with the Constitution, 
unlike in America where the Supreme Court has assumed extensive 
powers of reviewing legislative acts under cover of the widely inter¬ 
preted due process clause in the Fifth and Fourteenth Amendments. 
If, then, the Courts in this country face up to such important and 
none too easy task, it is not out of any desire to tilt at legislative 
■ authority in a crusader’s spirit, but in discharge of a duty plainly 
laid upon them by the Constitution. This is especially true as 
regards the ‘Fundamental Rights’, as to which this Court has been 
assigned the role of a sentinel on the qui vive. While the Court 
naturally attaches great weight to the legislative judgment, it can¬ 
not desert its own duty to determine finally the constitutionality of 
an impugned statute.” 

(See also Part Ill-General.) 

But it is for the Legislature to scrutinize the needs for restric- 
tions and also in the first instance to decide upon their reasonable¬ 
ness. As to the need for restrictions, the judgment of the Legislature 

must be regarded as final. The question of their reasonableness is 
justiciable. 15 

The Court’s power in examining the question of reasonableness is 
unlimited. In J eshing Bhai v. Emperor™ Chagla, C. J„ of the Bombay 
High Court, observed as follows : 


It is not for the Legislature to determine whether the restric 
• tions are reasonable or not. It is for the court of law to consider 
the reasonableness of the restrictions imposed upon the rights. 
Reasonable’ is an objective. expression and its objectivity is to be 
determined judicially by the court of law. There is no limit placed 
upon the power of the court to consider the nature of the restrictions. 
The Court must look upon the restrictions from every point of 
view. It being the duty of the Court to safeguard Fundamental 


(PrS 7 ’ 9) C t IR v 38 ° 17] : 1950 S c R 759 ; I L R (1951) Hyd 
2 . 2,1 (bC), Chmtamanrao v. State of Madhya Pradesh. 

^eYsC) 8 0 196 (199) (Pr 13) CAIR V 393 : 1952 S 0 R 597 : 1952 Cri L Jour 


15. 1958 Nag 40 (Prs 40, 41) [AIR V 40 0 22] : I L 
Bhaskar v. Mohd. Alimulla Khan. 

16 . 1950 Bom 363 (366) (Pr 7)'[A I R V 37 C 107] : I 
On L Jour 120 (FB). 


R *(1952) Nag 736 (DB), 
L R (1950) Bom 539 : 52 
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(c) Tests of rea¬ 
sonableness 
General 


Rights, the greater is the obligation upon the Court to scrutinise the 
restrictions placed by the Legislature as carefully as possible.” 

In examining the reasonableness of legislative restrictions on 
Fundamental Rights the Court will apply an objective standard and 
not a subjective one. An objective standard is the standard of the 
average prudent man. Such a standard is sometimes described as the 
external yard stick. 17 In other words, the Courts do not ask themselves 
whether they, as individuals, feel satisfied that the restrictions are 
reasonable but whether the normal average reasonable man would 
regard the restrictions as reasonable. 18 

The general principles as to the tests of reasonableness are fairly 
well established and form the subject of an authoritative pronounce¬ 
ment by their Lordships of the Supreme Court in Ghintaman Bao v. 
State of Madhya Pradesh , 19 Mahajan, J., delivering the judgment 
observed as follows : 


“The phrase ‘reasonable restriction’ connotes that the limita¬ 
tion imposed on a person in enjoyment of the right should not be 
arbitrary or of an excessive nature beyond what is required in the 
interests of the public. The word ‘reasonable’ implies intelligent 
care and deliberation, that is, the choice of a course which reason 
dictates. Legislation, which arbitrarily or excessively invades the 
right, cannot be said to contain the quality of reasonableness and 
unless it strikes a proper balance between the freedom guaranteed 
in Art. 19 (1) (g) and the social control permitted by cl. (6) of 
Art. 19, it must be held to be wanting in that quality.” 


The observations of his Lordship are applicable mutatis mutandis 
to all the clauses (2) to (6) of this article. For similar general observa¬ 
tions see also the cases noted below. 20 


17 . 1950 S C 211 (Pr 26) [AIR V 37 C 16] : 1950 S C R 519 : 52 Cri L Jour 550 
(SC), N. B. Khare v. State of Delhi. 

1950 Bom 363 (Pr 7) [AIR V 37 C 107] : I L R (1950) Bom 539 : 52 Cri L Jour 
120 (FB), Jeshingbhai v. Emperor. 

1951 All 718 (Pr 32) [AIR V 38 C 192] : I L R (1951) 2 All 745 : 52 Cri L Jour 
1251 (DB), Deodat Rai v. State. 

18 . 1950 Pat 322 (Pr 7) [AIR V 37 C 87] : ILR 29 Pat 461 : 52 Cri L Jour 610 
(FB), Brajnandan Sharina v. State of Bihar. (AIR 1946 P C 123, Rel. on.) 

19 . 1951 S C 118 (Prs 7, 9) [AIR V 38 C 17] : 1950 S C R 759 : I L R (1951) Hyd 
221 (SC). 

20 . 1952 Cal ^73 (Pr 34) [AIR V 39 C 75 (29)] (FB), Isioari Prosad v. N. R. Sen. 
(AIR 1951 S C 118, Foil.) 

1950 Bom 363 (Pr 7) [AIR V 37 C 107] : I L R (1950) Bom 539 : 52 Cri L Jour 
120 (FB), Jeshingbhai v. Emperor. (In order to decide whether a restriction is 
reasonable or not, the Court must look at the nature of the restriction, the 
manner in which it is imposed, its extent both territorial and temporal, and if 
after considering all this the Court comes to the conclusion that the restriction 
is unreasonable, then the restriction is not justified and will not be upheld by 
the Court.) 

1953 Mad 476 (478) [AIR Y 40 C 182] : 1953 CrrL Jour 917, Narasimha v. Dis¬ 
trict Magistrate. (Reasonable restrictions—No hard and fast rule—Depends 
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In the State of Madras v. V. G. Bow, 21 Patanjali Sastri, C. J., 
in delivering the judgment of the Supreme Court, observed as follows: 

“It is important in this context to bear in mind that the test 
of reasonableness, wherever prescribed, should be applied to each 
individual statute impugned, and no abstract standard, or general 
pattern of reasonableness can be laid down as applicable to all cases. 
The nature of the right alleged to have been infringed, the underly¬ 
ing purpose of the restrictions imposed, the extent and urgency of 
the evil sought to be remedied thereby, the disproportion of the 
imposition, the prevailing conditions at the time, should all enter 
into the judicial verdict. In evaluating such elusive factors and 
forming their own conception of what is reasonable, in all the 
circumstances of a given case, it is inevitable that the social philo 
sophy and the scale of values of the judges participating in the 
decision should play an important part, and the limit to their 
interference with legislative judgment in such cases can only be 
dictated by their sense of responsibility and self-restraint and the 
so ering reflection that the Constitution is meant not only for 
people of their way of thinking but for all and that the majority of 
the elected representatives of the people have, in authorising the 
imposition of the restrictions considered them to be reasonable.” 

But there can be no absolute standard about what will be a rea 
sonable restriction upon Fundamental Eights. In deciding about the 
reasonableness of the restrictions it is not possible to think only in the 
abstract. Several circumstances must be taken into consideration, in 
particular the purpose of the Act, the conditions prevailing in the 
count!y^at the time, the duration of the restriction, its extent and 
na ure. Hence, in considering the reasonableness of any legal 

upon the nature of the right claimed, object to be achieved, means employed and 
a“t7 lmp ° £ed rhCy Sh ° Uld be fair aDd -mmensurate with the purposes 

(Idestriction 

sr^rSEJ* '• “»r tssz 

1953 Trav.Cc.327 (Pr 24) [AIR V 40 C 122] : I L R (1952) Trav Co 670 mm 
~ S V V 39 G 2] : 1 L B < 19 * 2 > -04 U, Kriskna. 

“mSS. 8 C 196 <200) <Pr 15) [AIR V 39] : 1952 S C E 597 ; 1952 Cri L Jour 

2 , 2 n ' rn 1962 Cal 273 < Pr 7 ) £ AIR V 39 C 75 (29)] (FB), Iswari Prosad v. N R Sen 
(Drastic remedies may be necessary to meet conditions giving rise to serious 

an urgent problems and a piece of legislation which may well impose unrea 
a diaeremsero'circumsTantesI dr ° UmStanCeS “ ay be eminentl r - 

TjanZammed^ V “ ° 33] = 1 L K (1962 > 1 149 <™>. Atdul Hakim 
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Both substantive 
and procedural 
aspects to be con- 
sidercd 


provision restricting Fundamental Rights, the Court must take a broad 
view of all the circumstances existing when the legislation was passed. 23 

A restriction cannot be regarded as unreasonable merely because 
it is more drastic than that imposed by the Legislature of another 
State. 21 In considering the reasonableness of legislative provisions 
restricting the exercise of Fundamental Rights under this article, the 
Directive Principles of State Policy may be taken into consideration. 26 

In considering the reasonableness of a restrictive piece of legisla¬ 
tion, Courts should consider both the substantive and the procedural 
aspects of the impugned law. 20 In other words, the Court should 


1951 Mad 147 (Pr 90) [AIR V 38 C 16] : 52 Cri L Jour 515 (FB), V. G. Bow v. 
State of Madras. 

1953 Madh B 236 (239) (Pr 8) [A I R V 40 C 88] : 1953 Cri L Jour 1409 (DB), 
Mahcndra Bahadur v. State of Madhya Bharat. (The reasonableness of restric¬ 
tions should be decided in the context of social, economic and political condi¬ 
tions.) 

1952 Cal 184 (Pr 10) [AIR V 39 C 67], Bamhari v. Nilmoni Das. (Unreasonable¬ 
ness of restriction on right to hold property should be judged in relation to the 
social, economic and political context in which the restriction is imposed.) 

1952 Orissa 42 (Pr 10) [AIR V 39 C 10] (DB), Lokanath Misra v. State of 
Orissa. (Per Narasimham, J. —The expressions ‘reasonable’ and ‘the interests of 
the general public’ are both elastic terms and a discussion, about the full import 
of these expressions necessarily involves a discussion of the political, social, and 
economic problems of the present day not only in this country but all over the 
world.) 

(1936) 300 U S 379 (390) : 81 Law Ed 703 (707), West Coast Hotel Company v. 
Parrish. (Minimum wage legislation—Reasonableness of exercise of Police Power 
must be considered in the light of current economic conditions.) 

(1921) 256 U S 135 (155, 156, 158) : 65 Law Ed 865 (870, 871, 872), Block v. 
Hirsh. 

23. 1952 Cal 273 (Pr 34) [AIR V 39 C 75 (29)] (FB), Isivari Prosad v. N. B. Sen. 

24. 1953 Pat 259 (264) [AIR V 40 C 92] : ILR 31 Pat 963 (DB), Jugal Prasad v. 
Bhadai Das. (It is within the province of the Legislature to decide what would 
be the proper penalty for a failure to comply with the requirements of the law. 
The penalty cannot be regarded as imposing an unreasonable restriction merely 
because it is more drastic than that prescribed by another Legislature. Bihar 
Money-lenders Act, 1939, makes a suit wholly barred while the Bengal Act allows 
a suit to be filed after the money-lender has paid a prescribed penalty.) 

25. 1952 All 753 (758) (Prs 15 to 18) [AIR V 39] (FB), Budhu v. Allahabad Muni - 
cipality. (Municipal bye-law prohibiting slaughter of cows, bulls etc., upheld— 
Art. 48 relied on.) 

26. 1950 S C 211 (Prs 4, 24) [AIB V 37 C 16] : 1950 S C R 519 : 52 Cri L Jour 
550 (SC), N. B. Ehare v. State of Delhi. 

1952 S C 221 (Pr 7) [AIR V 39] : 1952 S C R 737 : 1952 Cri L Jour 1147 (SC), 
Gurbachan Singh v. State of Bombay. 

1952 S C 196 (199, 200) (Pr 15) [AIR V 39] : 1952 SCR 597 : 1952 Cri L Jour 
966 (SC), The State of Madras v. V. G. Bow. 

1952 Trav-Co 217 (223) (Pr 15) [AIR V 39] : I L R (1952) T C 1 : 1952 Cri L 
Jour 1066 (FB), G. Chadayammury v. State. 

1951 Mad 147 (Pr 90) [AIR V 38 C 16] : 52 Cri L Jour 515 (FB), V. G. Bow v. 
State of Madras. 

1953 Madh B 236 (239) (Pr 8) [AIR V 40 C 88] : 1953 Cri L Jour 1409 (DB), 
Mahendra Bahadur v. State of Madhya Bharat. 

1953 Raj 162 (166) (Pr 17) [AIR V 40 C 57] : 1953 Cri L Jour 1283 (DB), Madan - 
lal v. State of Bajasthan. .... 
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consider not only factors such as the duration and extent of the Article 19 

restrictions but also the circumstances under which and the manner in Note 20 
which their imposition has been authorised. 27 The failure to provide a 
reasonable procedure (while imposing restrictions), as for instance by 
providing for notice, opportunity to make representation and an 
authority or a tribunal to consider the reasonableness of the restric¬ 
tions will be ground for holding the restrictions unreasonable. 28 
Although there may be a provision for making rules of procedure, so 
long as such rules are not made providing a reasonable procedure, the 
restrictions imposed will be bad. 20 

It should not be too readily assumed that the members of the Presumption of 
Legislature, who are elected representatives of the peopfe, have any reasonableness 

1952 Madh B 114 (Pr 18, 19) [AIR V 39] : I L R (1952) Madh B 364 : 1952 Cri 
L Jour 1058 (DB), State v T Motilal. 

1951 Assam 106 (Pr 70) [AIR V 38 C 54] : I L R (1951) 3 Assam 181 : 52 Cri L 
Jour 966 (DB), Israil Khan v. The State. (It is also open to the Court to exa¬ 
mine the procedure to be followed before any restrictions on the right to move 
freely throughout the territory of India can be imposed: AIR 1950 S C 211, Foil.) 

1951 Cal 322 (Pr 11) [AIR V 38 C 76 A] : 52 Cri L Jour 327 (DB), Tozammal v. 

Government of West Bengal. 

1951 Cal 111 (Pr 48) [AIR V 38 C 30 B] (DB), W. B. S. K. Co-operative Society 
v. Bella. (Reasonable substantive provisions might well be rendered wholly 
unreasonable by the procedure which an Act prescribes: AIR 1950 S C 211, 

Foil.) 

[See 1953 Punj 52 (55) [AIR V 40 C 19] : I L R (1952) Punj 362 & 495 : 1953 
Cri L Jour 421 (DB), Inderjit Singh v. State of Delhi. (There are in the Cri¬ 
minal Procedure Code certain principles laying down the nature of the defence 
which is open to a person against whom criminal proceedings are being taken, 
which have stood for a very long time and which may well be taken to furnish 
a general standard of reasonableness when the nature of the right of defence 
allowed in an impugned Act is to be considered.)] 

27. 1952 S C 221 (224) (Pr 7) [AIR V 39] : 1952 S C R 737 : 1952 Cri L Jour 
1147 (S C), Gurbachan Singh v. State of Bombay. 

1952 S C 196 (200) [AIR V 39] : 1952 SCR 597 : 1952 Cri L Jour 966 (S C), 

The State of Madras v. V. G. Row. 

28. 1953 S C 373 (374, 375) [AIR V 40 C 84] (S C), Raghubir Singh v. Court of 
Wards, Ajmer. (Ajmer Tenancy and Land Records Act, S. 112, is repugnant to 
sub-cl. (f). It does not provide machinery for determining if a person has been 
habitually infringing rights of tenants so as to incur liability to have his estate 
taken over by Court of Wards.) 

1953 Raj 162 (167) (Pr 20) [AIR V 40 C 57] : 1953 Cri L Jour 1283 (DB), 

Madanlal v. State of Rajasthan. (Rajasthan Dramatic Performances and Enter¬ 
tainments Ordinance (29 of 1949), Ss. 3, 4, 6 and 8 are not enforceable. So long as 
no procedure is prescribed by rules under S. 11 of the Ordinance regarding issue 
of notice, an opportunity of making a representation and an authority or a 
tribunal to consider it, the provisions of Ss. 3, 4, 6 and 8 of the Ordinance cannot 
be regarded as enforceable, because they do not come within the limits of reason, 
ableness of cl. (6) of Art. 19 of the Constitution. Section 3 of the Ordinance, as 
it now stands, imposes an unreasonable restriction on the right of a citizen 
guaranteed by Art. 19 (1) (g) of the Constitution, not because of any unreasonable¬ 
ness relating to its substantive provisions, but because no reasonable lmocedure 
has yet been laid down by the Government under its rule-making powens.) 

29. 1953 Raj 162 (167) (Pr 20) [AIR V 40 C 57] : 1953 Cri L Jour 1283 (DB), 

Madanlal v. State of Rajasthan . 
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desire to impose any restrictions which are more than reasonable in 
the public interest. 30 

A restriction will not be regarded as reasonable if it is excessive, 
that is, greater than required by the circumstances, for the purpose in 
view and for the protection of the public. 31 Further, the restriction 
should not be such as to be destructive of the right. 32 

The question whether the provisions of the impugned law are 
repugnant to the principles of natural justice should also be consi¬ 
dered. For instance, the question whether the principle of audi 
alteram partem (hear the other side) has been violated and if so, to 
what extent*, is one of the common tests. There is, however, no hard 
and fast rule that a law will be considered as unreasonable and ultra 
vires if the executive is not required to give an opportunity to be 
heard before passing any order to the prejudice of any person. The 
question depends upon the circumstances of each case as to how far it 
is necessary to allow an opportunity to a party beforehand while 
passing an order to his prejudice. 33 Thus, a legislation providing for 
an emergency like a sudden outburst of an epidemic or a natural cala¬ 
mity like an earthquake or flood may defeat its purpose if it lays 
down an elaborate enquiry with an opportunity of being heard as a 
pre-requisite to taking action in the interests of the general public. 
On the other hand, where there is no compelling necessity to act 
emergently the legislation should ordinarily prescribe a procedure 
observing the principles of natural justice which require that a person 
should not be condemned or deprived of his rights without an oppor¬ 
tunity of being heard. 3,4 

30. 1952 Cal 273 (Pr 35) [AIR V 39 C 75 (29)] (FB), Iswari Prosad v. N. R. Sen. 
[See 1953 Mad 664 (Pr 16) [AIR V 40 C 254] : I L R (1953) Mad 937 : 1953 

Cri L Jour 1174 (DB), P. Arumugham v. State of Madras. (The expression 
reasonable’ is so wide aud elastic that a Court should not ordinarily strike 
down any restrictive provision as void as being not reasonable, unless it appears 
to the Court that a different view could not be taken with any justification.) 

31. 1952 Cal 273 (Pr 11) (AIR V 39 C 75 (29)] (FB), Iswari Prosad v. N. R. Sen . 
1952 Mad 11 (Pr 26) [AIR V 39 C 2] : I L R (1952) Mad 604 (DB), Krishna - 

vnurthy v. Vcnkatesivaran. 

1951 Bom 440 (Pr 17) [AIR V 38 C 100] :ILR (1952) Bom 378 (DB), Abdul 
Majid v. P. R . Nayah. (AIR 1951 S C 118 (S C), Foil.) 

1951 Cal 85 (Pr 33) [AIR V 38 C 25] (DB), Subodh Gopal v. Behari Lai. 

1951 Orissa 86 (Prs 14, 15) [AIR V 38 C 28] (DB), Ismail v. State of Orissa. 

32. 1952 Mad 395 (Pr 33) [AIR V 39 C 105 (35)] :ILR (1952) Mad 933 (DB), 
Ananthakrishnan v. State of Madras. (Stamp duty on enrolment as Advocate 
is not ultra vires.) 

33. 1952 Sau 59 (Pr 13) [AIR V 39] (S B), Jayantilal v. State of Sauraslitra . 

34. 1952 Sau 59 (Pr 13) [AIR V 39] (SB), J ayantilal v. State of Saurashtra. 

1952 Bom 296 (297) (Pr 2) [AIR V 39] : I L R (1952) Bom 766 (DB), Mulchand v. 
Mukund. (A citizen has a Fundamental Right to be heard before a judicial 
tribunal and not to have any decision given against him or affecting his rights 
without his being permitted to show cause in his defence.) 

1951 Orissa 86 (Pr 7) [AIR V 38 C 28] (DB), Ismail v. State of Orissa. (The 
provisions of S. 2 (1) (b) and S. 3 of the Orissa Maintenance of* Public Order Act 
of 1950, cannot be held to authorise the imposition of reasonable restrictions on 
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But there is no Fundamental Right to be heard through an 
advocate or a lawyer. 86 

A provision of law in restriction of Fundamental Rights will be 
void if it is too vague and uncertain. 30 (See also Notes 5 and 2(5). 

The question whether the law says that the restriction is not open 
to examination by the Court is also regarded as an important matter 

and Courts are inclined to treat a restriction as unreasonable if the 
law forbids its being tested in a court of law. 37 

In State of Madras v. V. G. Bow, 38 Patanjali Sastri, C. J., 
delivering the judgment of the Supreme Court, observed as follows : 

The right to form associations or unions lias such wide and 
varied scope for its exercise, and its curtailment is fraught with such 
potential reactions in the religious, political and economic fields that 
the vesting of authority in the executive G overnment to impose 

Ju I Fundamental Rights guaranteed to a citizen under Art. 19 (1) (d) and (e) of 
the Constitution, as no provision has been made forgiving the party affected 

? - Vf ™ fJSiZ ■KM sk 

V 8 ° ! 92] :ILH (1951) 2 A “ 745 : 52 Cri L Jour 
heardfs lilted ) " <A ““““ " -°«-easo na ble if no right to be 

KI T 3 'i CAI ? -V 8 C,3]:I£B (««> Bom 621 : 52 Cri L 

tion Act imnn’ Shantaba \>• (Section 9 (1), Bombay Prevention of Prostitu- 

tion Act, imposes an unreasonable restriction on the Fundamental Rights of the 

“*i~ r t:* <»**«*»... >, 

l ' l " g B ' v,n 

X fw BU 90 EAIR v 38 C 2 «' -inumathi Sadhukhan v. A. K. Chatter jee 

ll=I=i=~ : ~3^3S 

=tns 

Of Ward^ t ^Ajmer^ ^ ^ V 40 ° 84] (S C) ’ ^ a 9 ^td>ir Singh v. Court 

'£$££££?. Slate .° : 1 " E <1961) 2 A1 ‘ 745 = 52 L Jour 

3 9 8 66(S 5 C) S (S' £? “> [AIR V 3!) J : 1952 S C B 597 : 1952 Cri L Jour 

AmendmenMMadras) Act 1950% 1 ° 5Iadras b ? th ® Criminal Law 

under cl. (4) of Art ifl i . S ° U 6 the SCOpe oI auth orised restrictions 

v t OI Art. 19 and is, therefore, unconstitutional and void.) 
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restrictions on such right, without allowing the grounds of such 
imposition, both in their factual and legal aspects, to be duly tested 
in a judicial inquiry, is a strong element which, in our opinion, 
must be taken into account in judging the reasonableness of the 
restrictions imposed .... on the exercise of the Fundamental Right 
under Art. 19 (1) (c); for no summary and what is bound to be a 
largely one-sided review by an Advisory Board, even where its 
verdict is binding on the executive Government, can be a substitute 
for a judicial enquiry. The formula of subjective satisfaction of the 
Government or of its officers, with an Advisory Board thrown in to 
review the materials on which the Government seeks to override a 
basic freedom guaranteed to the citizen, may be viewed as reasonable 
only in very exceptional circumstances and within the narrowest 
limits, and cannot receive judicial approval as a general pattern of 
reasonable restrictions on Fundamental Rights.” 

At the same time, it has been held that merely because an order 
giving or refusing licence is not open to review by the Court, the 
provision requiring the licence must not be regarded as unreasonable, 
the reason given being that if the power is abused or if the discretion 
is arbitrarily exercised, it can always be set right by the Court, for an 
arbitrary exercise of discretion is no exercise at all. 39 

The decision of the Supreme Court, 40 holding that S. 5 (1) of the 
West Bengal Special Courts Act is ultra vires , is clear authority to show 
that the vesting of absolute, unfettered and unregulated discretion in 
any executive authority including the Government is prima facie 
repugnant to principles of natural justice. Hence, in considering the 
reasonableness of legal provisions impugned under this article, one of 
the matters to be considered by the Courts will be to what extent 
unregulated discretionary authority is vested in executive officers and 
bodies to affect the lives of people. Here again» as in the case of 
making a provision for hearing a party before making an order to his 
prejudice, it is not possible to lay down a stiff rule which will hold 
good in all cases. But the general principle is that the exercise of any 
of the Fundamental Rights, like the right of free speech, right of 
freedom of religion or the right of freedom of association, cannot be 
made subject to the absolute discretionary control of an administrative 
or executive authority which can grant or withhold permission to 
exercise such right at its discretion. 41 Thus, when a law deprives a 


39. 1952 Cal 72 (Prs 12, 13) [AIR V 39 C 24], Ratan Chandra v. Adhar Bisivas. 

40. 1952 S C 75 (Pr 38) [AIR V 39 C 18] : 1952 S C R 284 : 1952 Cri L Jour 510 
(S C), State of West Bengal v. Amvar Ali. 

41. 1953 Mad 279 (289) [AIR V 40 C 102] : I L R (1953) Mad 304 (DB), C. S. S. 
Motor Service v. Madras State. 

1952 Mad 565 ^Prs 38, 39) [AIR V 39] : ILR (1952) Mad 957 (DB), Balahrishnan 
v. State of Madras. (Arbitrary and unfettered discretion conferred on the 
Textile Commissioner to permit in particular cases acquisition and installation 
of new looms is not reasonable—Such a case is one of naked and arbitrary 
power.) - 
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person of possession of his property for an indefinite period of time 
merely on the subjective determination of an executive officer, such a 
law is not reasonable. 43 Though this may be regarded as a general 
principle, the vesting of authority in a suitable officer to take prompt 
action in emergencies will not be unreasonable. 43 Similarly, it has been 
held that a rule under the Abkari Rules vesting unfettered discretion 
in a statutory body to approve or not to approve of a selected site for a 
liquor shop is not unreasonable. 44 So also, the vesting of an unfettered 
discretion in an official to grant or refuse permission under rent control 
legislation to a landlord to sue for the eviction of his tenant is valid. 45 
Where a licensing system requires that the licensing authority must 
exercise a judicial discretion and not an arbitrary power, the provision 
is a reasonable one. 40 But where there is no special reason or justi¬ 
fication for vesting executive subordinates with absolute discretion in 
matters affecting the lives and fortunes of the people, the vesting of 
such discretion will be regarded as being unreasonable. This question 
arises frequently when the law makes provision for the delegation of 
authority.or power to subordinate officials. When delegation to a sub. 
ordinate official, who may be unfitted to exercise the discretion, is 
permitted, the law is treated as unreasonable. 47 Especially when an 


1952 Mad 253 (Pr 7) [AIR V 39 C 105 (3)]: ILR (1953) Mad 57 (DB), Bamakrish . 

Tn J* ATtT 1 ' DiStrict B ° ard • Nelore ' < The rule3 contained in (Madras) 
L* °A No ; 416, Educall0n » dafce <* 24th February 1939, in so far as they empower 
the Director of Public Instruction to forbid the existence of, and dissolve any 

teachers union not conforming to the rules and compelling teachers in Local 
Boaid or Municipal service to obtain the permission of the Board or Council 
concerned before forming unions and in so far they prohibit teachers in re- 
cognised elementary schools from becoming members of teachers’ unions or other 
teachers organisations not constituted in accordance with the orders oi the 
Government, are void as constituting an abridgment of the right of freedom of 
association guaranteed by Art. 19 (1) (c) of the Constitution.) 

1952 Madh B 114 (Prs 18 ’ 19) [AIR V 39] : I L R (1952) Madh B 364* 
1952 Cn L Jour 1058 (DB), Slate v. Motilal. ] 

42 * 1953 SC 373 (375) [AIR V 40 C 84] (SC), Bagliubir Singh v. Court of Wards, 
Ajmer (The failure to provide a machinery for determining whether a person 
was habitually infringing the rights of his tenants so as to be liable to be dis- 

' 1“! !? f aD ft treated as ; nca P a Me of managing his property, and leaving the 
question to the subjective determination of the Court of Wards, is unreasonable ) 

(SC) W S n C In <Pr 2 c, [AIR A 37 ° 1C] : 1950 S 0 E 519 : 52 Cri L Jour 550 
(S C), N. B. Rhare v. State of Delhi. 

44 1951 Trav Co 197 (Prs 8, 9) [AIR V 38 C 80]: ILR (1951) Trav-Co 496 (DB) 
Knshnanlcutty v. State of Tra.Co. K ’ 

tvtlTZ! (702) (Pr 7) [AIR v 39] (DB) ' Karam Chand ™p ar * Br ° s 

4 oii 9 i 3 «! Ia f 4 , 76 m 7 ^ [ / AIR v 40 ° 182] : 1953 Cri L Narasimha v. 

Dist. Magistrate. (Ru e 43, Arms Rules, framed under Arms Act—District Magis- 

rate cannot arbitranly refuse to give permit but he must exercise a judicial dis. 

oretion suppprted by reasons subject to the scrutiny of an appellate tribunal- 

p' P ' f “• ? n °f 1951 (Mad.) which deals with Essential Supplies (Temporary 
Powers) Act, me, distinguished — Cl. 11 embodies an arbitrary power Rule 
U), Arms Rules, confers a judicial discretion.) 

4 (Pow 51 I 04 ( - Pr 4) CAIB v 38 ° 105] > Jatish Chandra v. B. K. Sinha. 

U-ower of delegation contained in S. 38 of W. B. Security Act is ultra vires 
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officer is given powers to take action to the prejudice of people without 
being bound to assign reasons, the law becomes unreasonable. 48 But a 
Division Bench of the Punjab High Court has held that the High Court 
will not interfere and hold a legal provision to be ultra vires on the 
ground that the powers of delegation were so wide as to be unreasonable* 
since the powers could be delegated by the Government to any officer 
however subordinate, unless it could be shown that the Government 
had obviously been using its power of delegation in an unreasonable 
manner by delegating its functions under the Act to manifestly 
unsuitable officers. 49 A restriction will be unreasonable if it depends 
on the decision of a completely amorphous body and is not open to 
examination by the Court. 50 (See also notes on Art. 14.) 

When the law itself is reasonable, the question whether the provi¬ 
sions of the Act provide reasonable safeguards against the abuse of the 
power given to the executive authority to administer the law is not 
relevant for the true interpretation of this article. 51 

The question of reasonableness of an Act or of its otherwise satis¬ 
fying the requirements of els. (2) to (6) of this article will only arise 
on the assumption that otherwise the law is not ultra vires. Thus, if 
the provision is beyond the power of the body or authority which has 


inasmuch as the power may be delegated to an officer of the lowest rank who 
may be unfitted to exercise the power.) 

1951 Cal 3 (Pr 26) [AIR V 33 C 3] (DB), Khagendra Nath v. Dist. Magistrate . 
(Law allowing delegation of passing externment order to any officer subordinate 
to the State Government irrespective of his fitness is unreasonable.) 

48. 1952 Raj 74 (Pr 10) [AIR V 39] : ILR (1951) 1 Raj 674 : 1952 Cri L Jour 
732, Natlimal v. Commr ., Civil Supplies. (Power under Rajasthan Foodgrains 
Control Order given to officer to freeze stock of any merchant without necessity 
of assigning reason is arbitrary and bad.) 

[See also 1952 Sau 59 (Prs 8, 10, 15) [AIR V 39] (S B), Jayantilal v. State of 
Saurashtra. (Section 35, Saurashtra Gharkhed Tenancy Settlement and Agri¬ 
cultural Lands Ordinance, 1949 — Absolute discretion left to Executive to 
deprive a person of his right of management of his property on ground of effi¬ 
ciency—No test of efficiency given—Act is void.)] 

49. 1952 Punj 70 (Pr 6) [AIR Y 39 C 21] : ILR (1951) Punj 438 (DB), Shyam 
Erishen v. State of Punjab. (AIR 1951 Cal 3, Dissent.) 

50. 1951 All 718 (Pr 32) [AIR V 38 C 192] : ILR (1951) 2 All 745 : 52 Cri L Jour 
1251 (DB), Deodat JRai v. State. 

51. 1950 S C 211 (Prs 4, 24) [AIR Y 37 C 16]: 1950 S C R 519 : 52 Cri L Jour 
550 (S C), N. B. Khare v. State of Delhi. 

1953 Madh B 236 (239) (Pr 8) [AIR V 40 C 88] : 1953 Cri L Jour 1409 (DB), 
Mahendra Bahadur v. State of M. B. 

ISee also 1950 Bom 363 (Prs 7, 21) [AIR V 37 C 107] : ILR ,(1950) Bom 539 : 
52 Cri L Jour 120 (FB), Jeshingbhai v. Emperor. (The possibility of an abuse 
of provision enacted in the interest of the security of the State or in the in¬ 
terests of the general public cannot be a ground for holding the provision as 
void. The remedy lies with the Legislature to remove the lacuna, if any, which 
permits that abuse.) 

1952 Pat 220 (Prs 7, 23) [AIR V 39 C 55 (22)] : ILR 31 Pat 203* 1952 Cri L Jour 
710 (SB), State v. Biswanath. (Power to requisition foodgrains—Order requiring 
person to deliver such quantity of foodgrain as may be specified in the order of 
demand under Bihar Agricultural Levy Order—Risk of arbitrary and unreasona¬ 
ble action by officers does not by itself make the order bad.)] 
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made it, then the question of its reasonableness does not arise at all. 62 

The Fundamental Rights guaranteed by this article are not exempt 

from the taxing power of the State. But any tax which aims at unduly 

abridging or destroying a Fundamental Right will be unconstitutional. 

If the taxation is only for legitimate revenue purposes, then it is not 

invalid merely because it may adversely affect any of the Fundamental 

Rights. Hence, a judicial review of taxation is permitted in exceptional 

cases. In Ananthaknshnan v. State of Madras , M Rajamannar C J 
observed as follows : ’ ' ” 

It must be admitted that the State has got power to augment 
its revenues by the imposition of taxes. Taxes must in great or less 
degree affect the full enjoyment of rights like the right of property 
Let me give an instance. Article 19 (1) (f) confers on a citizen a 
nght , inter aha to dispose of property. But the Stamp Act imposes 
a duty on every disposition of property. As a citizen cannot lawfully 

t » f \ « M | 1 > A J i, _ 1 I • J « on payment of the 

prescribed stamp duty, it may be said that, to that extent, there will 

be a restriction on the exercise of his freedom of disposition. But 

surely it cannot be contended that the levy of stamp duty on con- 

veyances is unconstitutional. I am inclined to think that so long as 

the monetary exaction is, in the opinion of the Court, reasonable it 

cannot be said that it is invalid as being unconstitutional. Suppose 

or instance the stamp duty levied on a conveyance of property 

amounts to ^percent, of its value, then it may become the duty 

the^vl C fH h ° ld J h f there is an unreasonable restriction on 
the exercise of the right of disposition.” 

In the same case, Venkatarama Aiyer, J., observed as follows : 

... . T1 ? e P ° W6r t0 tax is an attr *bute of sovereignty; it carries 
with it the power to determine when and how the tax shall be levied 

and it is no objection to its validity that it is levied before the com 

mencement of the trade and not after. The theory of previous 

restiamt has no application to laws of taxation .... The contention 

so far as it seeks to negative any power to tax Fundamenta Rights 
but it does no follow that it should be rejected in so far as it seeks 
to impose a limitation upon that power, that it should not be 
exercised so as to destroy them. As already pointed out, there is a 
difference between profession tax and income-tax. The power of 
levying a tax on income is absolute and if the Leeislatmp 
to levy a tax of fifteen annas in the rupee on thafSome CoZ 

ground a that n t . ]Urisdl ° tl0n to £ eclar0 unconstitutional on the 
_ _ground that it is unreasonable. Bu t a right to carry on business is a 

[AIE V 39 ° 22] = 1952 8 C « < E C), BriJ BaJ KrU 

53. 1952 Mad 395 (404) [AIR V 39]: ILR (1952) Mad 933 (DBi ■ r. 

54 1^9 °lf Madras ' (Sfcamp dufc y °° enrolment of advocate is’ not invalid^ 

54. 1952 Mad 395 (403) (Pr 27) [AIR V 39] : ILR (1952) Mad 933 (DB). 
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Fundamental Right protected by the Constitution and it stands to 
reason that a tax on such a right should not be such as to destroy 
it, as for example, a professional tax equal or nearly equal to the 
income earned in the previous year. It might well be contended 
that there is in such cases a limitation on the powers of taxation, 
implicit in the Constitution itself, that it should not be exercised in 
such a manner as to take away with one hand what has been given 
by the other. If this is the correct position, it will follow that while 
the levy of income-tax cannot be questioned in Courts the levy of 
profession tax might be challenged on the ground that it is so 
unreasonable and excessive as to be prohibitive of the right to carry 
on trade. Any question whether a tax in a particular case is so 
unreasonable as to amount to a destruction of the rights will, of 
course, be a matter for determination by Courts, in the same 
manner as questions of reasonableness of restrictions under Art. 19, 
els. (3) to (5).” 

' See also Note 85. 

21. “Interests of the general public.” —As seen in Note 20, 
els. (5) and (6) authorise the imposition of reasonable restrictions by 
law on the rights mentioned in sub-cls. (d), (e), (f) and (g) of cl. (1) 
where such restrictions are required in the interest of the general 
public. The expression “general public” is wide enough to include a 
section of the public. 1 

“Interests of the general public” only mean public interests. 2 As 
was held in Isioari Prosad v. N. B. Senf it cannot possibly be said 
that the words “in the interests of the general public” mean in the 
interests of the public of the whole of the Republic of India. The 
phrase means nothing more than in public interest and it may well be 

Article 19 — Note 21 

1. 1952 Cal 273 (Pr 33) [AIR V 39 C 75 (29)] (FB), Iswari Prosad v. N. B. Sen. 
(Section 18 (1) of West Bengal Premises Rent Control (Temporary Provisions) Act 
(17 of 1950 as amended by Art. 62 of 1950) is not unreasonable in the interest 
of the general public, though the provisions apply to comparatively small class 
of persons.) 

1953 Nag 40 (50) (Pr 46) [AIR V 40 C 22] : ILR (1952) Nag 736 (DB), Bhaskar 
v. Mohd. Alimulla Klian. (Berar Land Revenue Code (Amendment) Act is in 
interests of general public.) 

1953 Orissa 171 (Prs 15, 16) [AIR V 40 C 59] : ILR (1953) Cut 45 (DB), Sashi- 
bhusan v. Mangala. (Legislation meant for the benefit of a well-defined class 
of the general public will be in the interest of general public — Orissa Tenants 
Protection Act (3 of 1948) is in the interests of the general public though the 
persons primarily benefited by it are one class of tenants known as Bhag-chasis.) 
1952 Cal 184 (Prs 13, 13a, 13c) [AIR V 39 C 67] (DB), Bamhari v. Nilmoni Das. 
(General public will include a fairly substantial section of people who constitute 
the class of Bargadars in West Bengal.) 

1951 Cal 539 (Pr 37) [AIR Y 38 C 158], S. B. Trading Co. v. Shyamlal. 

(1934) 291 U S 502(539): 78 Law Ed 940(958), Nebbia v. Neiu York. (The Ameri¬ 
can Constitution does not secure liberty to conduct a business as to injure the 
public at large or any substantial group.) 

2. 1952 Cal 273 (Pr 33) [AIR Y 39 C 75 (29)] (FB), Isioari Prosad v. N. R. Sen. 

3. 1952 Cal 273 (Pr 33) [AIR Y 39 C 75 (29)] (FB). 
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that legislation affedting a limited class of persons or a limited area 

might well be legislation in the public interest, though the public of 

other parts of India might not be directly affected by such legislation. 

Legislation may be essential to redress some urgent grievance in a 

particular State though such legislation would be wholly unnecessary 

in any other State. Nevertheless, such legislation may be in the 

interests of the general public”. If the general public are indirectly 

affected it would be quite sufficient to make such legislation one in the 

public interest. The removal of some serious abuse or grievance or 

discontent is a matter indirectly affecting the public generally. It is 

not in the interests of the general public or in the public interest to 

allow any class of persons to labour under some grievance and to be 
genuinely discontented. 


The expression “interests of the general public" is much wider 
than the expression “public order” which is one of the matters in the 
interests of which legislative restrictions may be imposed upon Funda 
mental Rights under els. (2), (3) and (4). Hence, even if public peace 
is safe enough, restriction may be imposed on a Fundamental Right 
under els. (5) and (C) if such restriction is required in public interest. 4 
Rut, at the same time, it must be noted that the expression “in the 
interests of the general public” is wide enough to cover serious and 
aggravated forms of public disorder which are calculated to endanger 
.he security of the State as also other breaches of the peace of a purely 
local significance which endanger the public order. Hence public order 
i s not excluded from the purview of els. (5) and (6) of this article. 5 

4. 1952 Mad 11 (Pr 25) [AIR V 39 C 2] : ILK (1952) Mad G04 (DB) Krishna 

under clJ' (BWnd'ffiTT' State Sha " be com Fetent to impose Restrictions 
nder els. (5) and (6) not only on grounds of public order but also on grounds of 

social and economic policy or on the ground of the common good, e.g„ for securing 
the objects referred to in els. (b) to (c) of Art. 39.) securing 

1951 Bom 459 (Pr 10) [AIB V 38 C 101] : 1952 Cri L Jour 37 (DB) Damodar 

out the t V ‘ S 1 ' ( ? h T e _ restriction . therefore, on the right to move freely through. 

orde h £ . ? ° I “ dla nm ? be D0t mere| y tor the purpose of maintaining public 

order but may be in the interests of the general public. The words “in the in 

ter sts of the general public” used in cl. (5) of Art. 19 have been advi’edly u‘ed 

•HEBH™ ” r.w rsr.« 

reRtrw-t the \ ,7 gl ' en to the Legislature under Art. 19 (5) to 

1952 Pof q 7 « ,1 t UDder the Constitution under Art. 19 (1) (d) and (e) ) 

19u2 Pat 376 (Prs 5, 6) [AIR V 39] : 1952 Cri L Jour 1361 mW, Rnjsji 

soTt °L TheTv (N ° pr ° visions of . the Bib “r Maintenance of Public Order' Act' 

restrictions in the^nte 41 ^ P T« 8 01 an ” der of externinent, impose reasonable 
conferred bv lh 1 Inter f^ of the general public on the enercise of the rights 

S C 211 FoU - aYb 19 rt ’ 19 ^ ° £ the CoIlsti tution : AIB 1950 

1. , A I B 1951 Cal 322, Bel. on; A I B 1950 S C 124 (S C), Disting.) 
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The question whether a piece of legislation®^ in public interest 
is justiciable. 6 Public order, public health, public morality and similar 
purposes are included in the term “public interest.” 7 

22. “For the protection of the interests of any Scheduled 
Tribe.” — In clause (5), it is provided that legislative restrictions on 
the Fundamental Rights under cl. (1) sub-cls. (d), (e) and (f) may be 
imposed “either in the interests of the general public or for the pro- 
tection of the interests of any Scheduled Tribe”. Such mention of 
“Scheduled Tribe” does not mean that the term general public in 
cl. (5) is not applicable to a section of the public. (See Note 21.) 

The expression “Scheduled Tribes” has been defined in Art. 366 
cl. (25) as meaning such tribes or tribal communities or parts of or 
groups within such tribes or tribal communities as are deemed under 
Art. 342 to be Scheduled Tribes for the purposes of this Constitution. 
Under Art. 342, provision is made for specifying by notification by 
the President or by law by Parliament as to who shall be considered 
Scheduled Tribes for the purposes of the Constitution. 1 


23. “Public order.” —Legislative restrictions upon the Funda¬ 
mental Rights granted by this article are permitted under els. (2), (3) 
and (4) in the interests of “public order”. The expression “public 
order” also occurs in Entry 1, in List 2 in Sch. YII (State List). 
The same expression occurred also in Item 1 of List 2 of Sch. VII 
to the Government of India Act, 1935. The above item also included 
|“preventive detention for reasons connected with the maintenance 
of public order”. It wds held by the late Federal Court 1 that this 
expression was wide enough to include public safety or interest. It is 
doubtful whether the extended meaning of public order will be appli¬ 
cable to the expression “public order” in the context of this article, 
where the Constitution has expressly made use of the words “in the 
interests of the general public” to express the concept of “public 
interest”. 2 

Restrictions in the interests of “public order” cannot be imposed 
merely for the suppression of crime unless there is an element of 

6 . 1952 Trav-Co 522 (527) (Pr 16a) [A I R V 39] : I L R (1952) Trav-Co 488 
(DB), Mohammad v. The State. 

7. 1953 Mad 476 (478) (Pr 6) [AIR V 40 C 182]: 1953 Cri L Jour 917, Narasimha 
v. Dist. Magistrate .j 

Article 19 — Note 22 

1. See the Constitution (Scheduled Tribes) Order, 1950, made by the President, 
under Art. 342—General Rules and Orders under the Constitution.—P. 154. 

Article 19 — Note 23 

1. 1943 F C 75 (83) [A I R V 30] : 45 Cri L Jour 341 (FC), Emperor v. Sibnath 
Banerjee. 

2. See 1950 S C 124 (129) (Pr 12) [A I R V 37 C 7] : 1950 S C R 594 : 51 Cri L 
Jour 1514 (SC), Romesh Thappar v. State of Madras. (“Public safety” or 
“public order” is wider than “security of State” — Law restricting freedom of 
speech in interests of “public safety” or ‘‘public order” was not necessarily 
covered by the words “matter which undermines the security or tends to over¬ 
throw the State” in cl. (2) of this article as it was before its amendment by 
Constitution (First Amendment) Act, 1 of 1951.) 
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disorder involved. Thus, it has been held by the Patna High Court 3 that 
the provisions of the Bihar Maintenance of Public Order Act (5 of 
1947) are prima facie aimed at persons who are engaged in activities 
which are likely to lead to public disorder or domestic violence. The 
persons in view were clearly, according to the Patna High Court, not 
habitual criminals convicted or suspected of committing thefts , though 
habitual criminals were not as such exempt from the provisions of the 
Act if their detention under the Act was justified .not on the ground 
that they were habitual criminals but on the ground that their deten¬ 
tion was necessary in a crisis for the prevention of public disorder. 

In Om PraJcash v. Emperor , 4 the Nagpur High Court expressedl 
its opinion that public order would clearly include public safety andl 
public tranquillity. It was held by the Nagpur High Court in that case' 
that S. 2 (l) of the C. P. and Berar Maintenance of Public Order 
Act, (15 of 1946), providing for the detention of a person, if he is 
acting in a manner prejudicial to the public safety, order or tran¬ 
quillity was covered by the expression “public order” in Sch. VII 
List II, Item 1 of the Government of India Act, 1935. It is submit¬ 
ted with respect that unless there is an element of disorder involved, 
merely endangering the safety of the public, as for instance by the 
commission of crimes, would not be a matter of public order, and the 
Nagpur view is to that extent in conflict with the view of the Patna 
High Court already referred to. 


“Public order” is an expression of wide connotation and signifies 
that state of tranquillity which prevails among the members of a 
political society as a result of internal regulations enforced by the 
Government which they have instituted. 6 Thus, the words “public 
order” are wider than and include the words “security of the State” 
used in cl. (2), though the words “security of the State” will not 
include “public order”. 6 Hence, it was held, before the amendment of 
cl. (2) by the Constitution (First Amendment) Act, 1951, that while a 
restriction on the freedom of speech merely in the interests of public 
order would be ultra vires under cl. (2) as it stood at that time 
(which did not include “public order” as one of the objects for which 
restrictions could be imposed on freedom of speech and expression), a 
restriction in the interests of the security of the State would be ultra 
vires under els. (3) and (4) which authorise restrictions in the interests 
of “public order” and do not specify “security of the State” as one of 
the purposes for which restrictions coul d be imposed. 7 It may be noted 

3. 1949 Pat 299 (Prs 1,2,3) [A I R V 36 0 85] : 50 Cri L Jour 575 (DB) Lalu 
Oope v. The King. 

4 230 9 (DBh ftS 199 m CA 1 R V 35 C 69 ^ : 1 L R ( 1947 > 579-: 49 Cri L Jour 

5 1950 S C 124 (Pr 7) [AIR V 37 C 7]: 1950 SCR 594: 51 Cri L Jour 1514 (SC) 
Romesh Thappar v. State of Madras. v ” 

® C 124 < 127 > [A I B V 37 C 7] : 1950 SC B 594': 51 Cri L Jour 1514 
(S C), Romesh Thappar v. State of Madras. (“Public safety” held to have been 
used as part of the wider concept of “public order.”) 

7 / 496 ° S 0 124 10) [A I B V 37 C 7] : 1950 SC» 594 : 51 Cri L Jour 514 

(SC), Romesh Thappar v. State of Madras . 


l.Ind.Con. 25. 
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that under cl. (2), as amended by the Constitution (First Amendment) 
Act, 1951, reasonable restrictions can be imposed by law even on the 
freedom of speech and expression when such restrictions are called for 
in the interests of “public order” and not merely in the interests of 
-the “security of the State”. As examples of such restrictions on the 
freedom of speech in the interests of public order, reference may be 
made to the powers of the police in the interests of law and order in 
regard to the holding of public meetings, lectures, etc. 8 

See also the undermentioned case. 9 

24. “Restriction” — Meaning of. — Clauses (2) to (6) of this 
article permit restrictions to be imposed on the Fundamental Rights 
mentioned in this article. The term ‘restriction’ is wider than the term 
regulation. Restriction may be complete or partial. So even the total 
prohibition of the exercise of a certain right may be valid under this 
article if in the circumstances of the case such total prohibition is 
reasonable for achieving a purpose for which the imposition of restric¬ 
tions is permissible. 1 

[See also 1949 F C 152 (Pr 5) [AIRV36C 28] : 50 Cri L Jour 880 (FG), Rex v. 
Ami Hassan (U. P. Maintenance of Public Order (Temporary) Act (4 of 1947), 
S. 3 — Collection of Pakistan coins and secret funds for Hyderabad, or holding 
of secret meetings with agents of Hyderabad in order to prepare plans against 
Union of India, can form good ground for detention—Such acts and propaganda 
may lead to disturbances of public order.)] 

8. See (193G) 105 L J K B 71 (73) : (1936) 1 KB 218, Duncan v. Jones. (Public 
meeting in street — No actual breach of the peace — Reasonable apprehension 
of breach — Power of police to prohibit meeting — It is the duty of a police 
officer to prevent apprehended breaches of the peace.) 

(1935) 104 LJKB 572 (574, 575): (1935)2 K B 249, Thomas v. Sawkins. (A police 
officer has ex virtute officii a right to enter and remain on private premises 
where he has reasonable grounds for believing that an offence of breach of peace 
is likely to be committed—Police have preventive duties and powers.) 

(1902) 1 KB 167 (177) . 71 L J K B 165, Wise v. Banning. (Lecturer may be 
bound over if there is apprehension of breach of peace as a result of his lectures.) 
[See also (1949) 336 U S 77 (86) : 93 Law Ed 513, Kovacs v. Cooper. (Hecklers 
may be expelled from assemblies and religious worship may not be disturbed 
by those anxious to preach a doctrine of atheism.)] 

9. 1953 All 577 (578) (Pr 3) [A I R V 40 C 285] : 1953 Cri L Jour 1358 (DB), 
V. G. Deshpandey v. City Magistrate. (Order under S. 144, Criminal P. C. — 
The question whether there was apprehension of the breach of the peace must be 
left to the Magistrate—Unless the order passed by a Magistrate under S. 144 is 
on the face of it absurd or is mala fide, there is jio reason for the High Court 
to interfere.) 

Article 19 — Note 24 

1. 1952 Orissa 42 (Pr 9) [A 1 R Y 39 C 10] (DB), Loknath Misra v. State of 
Orissa. (1896 App Cas 88 (93), Distinguished.) 

1951 All 257 (Prs 51, 52, 55, 179) [AIR V 38 C 51] : I L R (1951) 1 All 269 (FB), 
Moii Lai v. TJttar Pradesh Government. (Motor Vehicles Act not bad though 
the use of a highway may be prohibited for certain vehicles under it.) 

1952 AH 491 (Pr 14) [All R*V 39] : 1952 Cri L Jour 910 (DB), In the matter of 
Phool Din. (‘Toutism’ may be prohibited under the Legal Practitioners Act.) 

[ See 1951 SC 118 (Prs 6, 8) [AIR V 38 C 17]:1950 SCR 759: ILR (1951) Hyd 221 
(SC), Chintamanrao v. State of Madhya Pradesh. (C. P. and Berar Regulation 
of Manufacture of Bidis (Agricultural Purposes) Act, 64 of 1948, in imposing 


RIGHTS AS TO FREEDOM OF SPEECH, ETC. 


387 


It has been held in the Commonwealth of Australia v. The Bank 
of New South Wales 1 that even the power of regulation will include 
under some circumstances, the power of prohibition. Their Lordships 
of the Judicial Committee of the Pri-y Council pointed out in that 
case that the power of regulation will normally not include the power 
of simple prohibition but that under certain circumstances even pro¬ 
hibition might be held to be covered by the .power of regulation. 

But in considering the reasonableness of a restriction on the 
exercise of a Fundamental Right, the extent of restriction is neces¬ 
sarily a factor and so the question whether there is a total prohibition 
o the exercise of a right is a material question in determining the 
validity of a restrictive law under this articled 

total prohibition of carrying on manufacture of bidis during agricultural season 
arbitrarily interferes with private business and is not reasonable )] 

ISee also 19,2 353 (354) (Pr G) [A I R V 39] : I L E (1953) Nag 110 (DB), 

p " b “" *•' 

■“Sr&ris m iaik ’ ,9j * ■“ m «• ». 

(1949) 2 All EE 755(772, 773) : 1950 App Cas 235, Commonwealth of Australia 
v Bank of New South E ales. (Eegulation of trade may clearly take the form 

them ^ D8 f 0erfci l ln i- aCtl I lt,eS t0 persons b * a 8 e or circumstances unfit to perform 
them or of excluding from passage across the frontier of a State creatures or 
things calculated to injure citizens.) es oi 

(1949) 336 U S 77 (85) : 93 Law Ed 513, Eovacs v. Cooper. (All regulatory 
enactments are prohibitory so far as their restrictions are concerned )] 

2 f!949) 2 AH E E 755 (772.773) : 1950 App Cas 235. (Australian National 

29 Quoted )° Pr!C<ar2/ Ud V ’ The CommonKcalth ' l 1946 ) A L E 1 : 71 OLE 

2 a 'st S at e eofH p“,v oil ^ “i 31 “” d 33) [A 1 « V 40 C 19], Haeari Lai v. 
State of H I . (\ alidity of order directing retail dealers in cloth to carry on 

business through co-operative societies-iLdd (i) that as the right of doing cloth 

dendvatiiin S fit ° aP f t l°! b T 8 exercised des P ite the order, there was no total 
deprivation of the right but only a restriction in the exercise thereof, (ii) that 

the ceneml nrhi mP ° S fh- by ^ WaS b ° th reasonable a “ d >n the interest of 
tne general public within meaning of Art. 19 (6).) 

1953 Nag 58 (Pr 40) [AIE V 40 C 25] : I L E (1952) Nag 770 • 1953 Cri T TV,, . 

fmSWa f do“if V t 7“ StatC ' t C ° tt0n TeXMle3 (C ° ntro1 ° £ Mo'cment) Order 
VlJ48j, L»l. 6 does not deprive a citizen of the right to disnncp of 

cotton textiles purchased or produced by him but only requires him to obtafna \ 

permit, general or special, from the Textile Commissioner to enable hTm to 

transport them. The requirement of a permit in this regard cannot be regarded j 

Trt 19Tl) e ) aB ° D r6St D °“ " CiHZen ’ S rightS UDdar (0 aod (g? o1 ? 

53 - <P n 8) tA1K V 40 ° 23] : 1953 Cri L 544, Sheonath v State 
.... J “ 11 imposed 

t£* 1. isajEtys s-JSrfflLJs sssS z 
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Article 19 Although a law may not in terms restrict the exercise of a certain 

Notes 24-25 * right under this article, if it has the effect of doing so, it will be open 

I to challenge. 3 

A punishment is not a restriction. An enactment which prescribes 
a punishment or penalty for bad behaviour or for misconduct of a 
landlord cannot be regarded as a restriction on a Fundamental Right. 4 

25. “Existing law.” — As seen in Note 20, “existing law,” 
the operation of which is saved under els. (2) to (6) of the article, 
includes not only statutory law but also non-statutory law. As applied 
to statutory law the expression will include any law passed by the 
Legislature although it may not be actually in force, but may be only 
partially in force, as where it is provided that a particular law shall 
come into force from such and such a date and that date has not yet 
arrived or where it is provided that a particular law shall not apply 
to a particular area. 1 (Compare Art. 13 (3) (b).) 

Under Art. 366 (10), “existing law” includes an order and so 
a standing order based on custom that no foreigner can live in a 
certain village without the Deputy Commissioner’s permission will be 
covered by cl. (5). 2 


4 


1951 SCR 682, Disting; (1896) A C 88; 13 A C 446, Rel. on — Held that the 
rules in question are not ultra vires of the Constitution as Government was 
not prohibiting the possession and sale of medicinal drugs which fell within 
the definition of liquor under Punjab Excise Act. It was merely regulating 
their possession and sale in general public interest and allowed possession and 
sale to take place under conditions which were easily understandable and were 
not oppressive, by means of licences and permits issued.) 

1952 Mad 565(Prs 38, 39) [AIR V 39] : ILR (1952) Mad 957 (DB), Balakrishnan 
.! jv. State of Madras . (Clause 12 (4) of Cotton Textiles (Control) Order, 1948, 
* I imposes an absolute prohibition of acquisition and installation of new looms — 
I Such total prohibition would not be valid having regard to Art. 19 (1) (f) and (g) 
—Total prohibition unless for a short and prescribed time will be invalid.)] 

3. 1952 S C 115 (Pr 5) [AIR V 39 C 22] : 1952 S C R 572 (SC), Mohd. Yasin v. 
v. Town Area Committee , Jalalabad. (The bye-laws of Town Area Committee do 
| not, in terms, prohibit anybody from dealing in vegetables and fruits. But 
I although, in form there is no prohibition against carrying on any wholesale 
I business by anybody, in effect and in substance the bye-laws have brought about 
a total stoppage of the wholesale dealers’ business in a commercial sense : AIR 
1950 S C 163 (SC), Disting.) 


4. 1953 S C 373 (375) [AIR V 40 C 84] (SC), Baghubir Singh v. Court of Wards, 
Ajmer. (Provision that a landlord who habitually infringes tenants' rights 
a should be declared “disqualified” to manage his property and that it should be 
I taken over by Court of Wards is not a “restriction”— Further, where the ques- 
** f tion is left entirely to the subjective determination of an executive officer it is 
not a ‘reasonable’ restriction.) 


Article 19 — Note 25 


1. See 1952 Bom 16 (Pr 19) [AIR V 39 C 2] (DB), State of Bombay v. Heman 
Santal. (It would not be true as far as Art. 19 is concerned that the intention 
of the Constituent Assembly was to save only laws actually in operation and to 
declare void laws only potentially in force and laws to be made in future.) 

2. 1953 Assam 61 (62) (Pr 4) [AIR V 40 C 24] : I L R (1952) 4 Assam 320 : 1953 
Cri L Jour 495, Dhan Bahadur v. The State. (Longstanding custom in Garo 
Hills that it is in interest of people there that no Nepali or foreigner should be 
allowed to live in Garo village without Deputy Commissioner’s permission — 
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26. Clause (1) (a) _ (General)- Sub-clauso (a) of cl. (1) 

expression to every citizen in 
India This clause has to be read with cl. (2) of the article under 

which restirctions may be imposed on the exercise of the right for 
certain purposes. Under this clause, reasonable restrictions may be 
imposed by law m the interests of security of the State, friendly 
relations with foreign States, public order, decency or morality or in 
relation to contempt of Court, defamation or incitement to an offence 
Unless the restriction is for one of the purposes mentioned in the 
clause and is also reasonable, it would be ultra vires. 

This clause has been amended by the Constitution (First Amend-. 

ment) Act, 1951. The provision amending the clause expressly says} 

that the clause will be deemed to have always been in the amended* 
form. 

Before amendment, the clause saved only laws relating to libel, 
slander, defamation, contempt of Court or any matter which offends 
against decency* or morality or which jifldermines the security of, or 
tepds^to overthrow, the State. Thus,' it .will be seen that “public, 
order was not one of the purposes for which the freedom of speech 1 
could be restricted under the clause as it stood prior to its amendment, f 
bimilarly, incitement to an offence was not made one of the objects ' 
m relation to which the right of free expression could be restricted. 
Hence, it was held in cases, decided before the amendment, that a law 
restricting the freedom of speech and not relating to defamation or 
contempt of Court and not also concerned with any offence against 
decency or morality, would be ultra vires unless it related to any 
matter which undermined the security of, or tended to overthrow, the 
State. Where the law was capable of being applied to cases where 
there was no question of the security of the State being jeopardised., 
it was held that the law was ultra vires even though it related tol 
public order or incitement to an offence. 1 These decisions m ust be I 

HvFn^ C °‘T issi ° ner a£t6r dU ® inquiry comin S conclusion that petitioner’s 
vmg m such village was not in interest of people of the village — Expulsion 

Irt 19*) aga,DSt PetitiODer -° rder held reasonable and covered by el (5) of . 

* , „ Article 19 _ Note 26 

11. 1950 S C 124 (Pr 12) [AIR V 37 C 71 • 1950 STR m n • t t 

1 ( ot C LmO (SeCti0n9(1 - A >- ^dras HaiXnantl 

wider purpose of securing p’ublic safety or 27 maintenance 0 'of"'p'nblio Xde^faLI 

an/islher^e 

Ts^lScTJrU m 20 f ; 25 ' 26 l tAIR v 37 0 « •' 195 ° S C E 605 : 51 Cri L Jour 

•security ofitate' ) 7 “ -aintenance of public order are not same as j 

stl 8 ’ 22 ' 22a) CAIR v 38 ° « : £2 L Jour 261 (SB), W 
1952 San 25 [Pr 6) [AIB V 39 C 12] : 1952 Cri L Jour 506 (DB) Slate v Bari 

™?d?eo ' 4 (1) W) °' Pr6SS (EmergeDCy P ° WCrs) Act 1931 - 
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(a) Effect of 

Amendment of 
cl. (2) 
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regarded as no longer good law after the amendment to that extent. 
In this connection, reference may be made to the extract from the 
Statement of Objects and Reasons for the Constitution (First Amend¬ 
ment) Act. 1951, given immediately after the text of this article. 

1951 Mad 950 (951) [AIR V 38 C 333] (DB), Pattammal v. Chief Prescy. Magis¬ 
trate , Egmorc. (Section 3 (1), Press (Emergency Powers) Act (1931), itself cannot 
obviously be an enactment relating to any matter which undermines the security 
of and tends to overthrow the State within the meaning of Art. 19 (2) of the 
Constitution.) 

1951 Pat 12 (Prs 11,12,12a, 17, 18, 19, 30, 32, 35) [AIR Y 38 C 4]: ILR 30 Pat 31: 
52 Cri L Jour 309 (SB), In re Bharati Press. (Per Sarjoo Prasad and Rama- 
swami JJ. —Incitement to offence is not covered by cl. (2): AIR 1950 SC 124 and 
AIR 1950 S C 129, Rel. on. NOTE : This interpretation of the Supreme Court 
decisions was severely criticised as being wrong in AIR 1952 S C 329.) 

1951 Punj 27 (Pr 16) [AIR V 38 C 7] : I L R (1951) Punj 193 : 52 Cri L Jour 449 
(DB), Tara Singh v. The State. (Sections 124A and 153A, Penal Code, and S. 24 (a), 
East Punjab Public Safety Act, 5 of 1949, held void: AIR 1950 SC 129, Foil.) 

1951 Sau 9 (Prs 4, 5) [AIR V 38 C 4] : 3 Sau L R 267 (DB), Indukuviar v. State. 
[.See 1951 Cal 36 (Pr 4) [AIR V 38 C 11] : 52 Cri L Jour 458 *DB), Ramesh Lai 
v. The State. (The Press (Emergency Powers) Act deals with dangerous utter¬ 
ances and provision is made for demanding security from publishers who are 
likely to indulge in such utterances. It is a legislation touching very closely 
sedition and matters of that kind and S. 7 (1), Press (Emergency Powers) Act, 
requiring security falls within cl. (2) of Art. 19 of the Constitution and therefore 
is not ultra vires.)] 

[But see 1951 Mad 70 (Prs 5, 6, 17, 27, 46, 49) [AIR V 38 C 10] (SB), Srinivasa 
v. State of Madras. (Per Govinda Menon and Basheer Ahmed Sayeed JJ.’, 
Panchapagcsa Sastri J. Contra.)— Sections 3(3) and 4 (l)(a), Press (Emergency 
Powers) Act, are not repugnant or inconsistent with the Constitution, but are 
saved by the reservations contained in Art. 19 v 2) of the Constitution, assuming 
at the same time that, by reason of the exercise of the powers vested in the 
State Government under S. 3 (3), the right of “freedom of speech and expres¬ 
sion” guaranteed by Art. 19 (1) (a) is sought to be curtailed or abridged. Even 
the incitement or encouragement to a single case of murder, or a single cogniz¬ 
able offence involving violence, might have a tendency to overthrow the State; 
as for example, if the incitement or encouragement is to commit a cognizable 
offence or to murder a "very high functionary of the State whose disappearance 
itself might undermine the security of the State, or tend to do so, it cannot 
be held that such incitement cannot come within cl. (2) of Art. 19. It is very 
difficult to postulate with any definiteness that the classes of offences mentioned 
in S. 4 (1) (a) will not undermine the security of the State or may not tend to 
overthrow it.) 

1952 IjTad 95 (Prs 5, 6, 8, 10) [AIR V 39 C 47] : I L R (1952) Mad 553, In re 
Vengan. (Section 7, Criminal Law Amendment Act, against picketing of North 
Indian Shops in Madras upheld as picketing might lead to hatred and strife 
between South'Indians andNorth Indians and thus undermine security of State.) 
1951 Bom 105 (Prs 23, 24, 38, 39) [AIR V 38 C 22] : I L R (1951) Bom 318 : 52 
Cri L Jour 779 (DB), Raja Kulkarni v. State of Bombay. (Section 27 of the 
Industrial Disputes (Appellate Tribunal) Act (1950), does not contravene the 
right conferred by cl. (1) (a) or cl. (1) (c) of Art. 19 of the Constitution and as 
such is not ultra vires the Constitution. The law which seeks to obtain indus¬ 
trial peace for a limited period by prohibiting strikes cannot be said to be an 
unreasonable restriction on a right to go on a strike, if such a right was 
guaranteed by the Constitution. What the Legislature has rendered illegal is 
to go on a strike during a limited period during which the machinery of con¬ 
ciliation and arbitration is brought into operation and for some time thereafter 
which is reasonable enough. There has been therefore no abridgment of the 
right of freedom of expression.)] 
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Apart from the amendment, under which restrictions against 
incitement to offence are expressly permitted, it has been authorita. 
tiveJy held by the Supreme Court in State of Bihar v. Shaila Bala 
Devi that even under the unamended cl. (2), restrictions against 
incitement to crimes of violence were constitutional. In that case 
which was an appeal from the Patna High Court, a majority of the 
Special Bench of that Court had held a contrary view. The majority 
had cited in support of their view the decisions of the Supreme Court 
in Bamesh Thappar v. State of Madras 3 and Brij Bhuslian v. State 

f 11 ' Tt was pointed out by the Supreme Court on appeal that 
the above two decisions of the Supreme Court only related to restric¬ 
tions in the interests of “public order” and did not touch the question 
ot the restrictions against incitement to offence. It was also pointed 
out that speeches or expressions of an individual which incite to or 
encourage the commission of violent crimes, such as murder, cannot 
but be matters which would undermine the security of the State and 

amendment^ * ^ 19 (2) aS stood to the 

. tJi 16 lm t )ortanceof freedom of speech and expression guaranteed 

by this article cannot be overestimated because it lies at the foundation 
of all democratic governments. In Bomesli Thappar v. State of 
Madras, latanjali Sastri, J., observed as follows : 

“Very narrow and stringent limits have been set to permissible 
legisla .ve abridgment of the right of free speech and expression 

and o5 t J S fit t0 the reallSat]0n that freedom of speech 
tint f P T ^ at tLe f° un dation of all democratic organiza- 

essentill" f^ ^ V dlSCUSsion 110 Public education, so 

essential for the proper functioning of the process of popular 

government, is possible. A freedom of such amplitude might involve 

reflect abU t S J i e 'xfa t *** fl ' amerS ° £ th ® institution may well have 
tion otirt “ a f son - who the heading spirit in the prepara- 
is better to 1? “r? 1 ° f the Federal institution’, that ‘it 

growth than r 6 * vu n ° Xi ° US branebes to tbeir lux ™t 

growth than, by pruning them away, to injure the vigour of those 

yielding the proper fruits. 0 ” vi 0 our oi inose 

of fre A e S rln WaS ‘f^ “ ? hor f iU V ’ State of AlabamaJ the safeguarding 
o freedom of speech and the press to the ends that men may speak 

as they think on matters vital to them and that falsehoods may be 

exposed through the process of education and discussion, is essential 

to^freegover nment. In Terminiello v. Chicag o. 3 it was held that J S 


a « n 329 (330) [A1R V 39 1 : 1952 S C B 654 : 1952 Cri L Jour 1373 (SC) 

W.° 111 (m| » ,0 » T » 0 >1 : ..SO SOB 594 " 

V.MSO) 0 1,9 (1SS| *■ 19 ’ 111 “ V SI 0 M W50 S C B 60s : 51 C,i L J„„ 

5. 1950 8 0 124 (Pr 11) [AIB V 37 C 7]:1950 SCB 594:51 Cri L Jour 1514 (SC) 

aSS if"“ ° 8 <"'• ^ m •>-' k—: 

' iy4U) 310 U S 88 (95) : 84 Law Ed 1093 (1098). 

8. (1949) 337 U S 1 (4) : 93 Law Ed 1131 (1134). 
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Note 26 


(c) Freedom of 
speech under 
American Con- 
stitution — 
“Rule of clear 
and present 
danger” 


only through free debate and free exchange of ideas that government 
remains responsive to the will of the people and peaceful change is 
effected. In De Jonge v. Oregon , 9 Chief Justice Hughes of the Supreme 
Court of the United States of America, observed as follows: 

“The First Amendment of the Federal Constitution expressly 
guarantees that right (freedom of speech and press) against abridg¬ 
ment by Congress. But explicit mention there does not argue 
exclusion elsewhere. For the right is one that cannot be denied 
without violating those fundamental principles of liberty and justice 
which lie at the base of all civil and political institutions—principles 
which the Fourteenth Amendment embodies in the general terms of 
its due process clause.” 

In the same judgment the Chief Justice observed further as 
follows : 

“These rights may be abused by using speech or press or 
assembly in order to incite to violence and crime. The people, 
through their Legislatures, may protect themselves against that 
abuse but the legislative intervention can find constitutional justi¬ 
fication only by dealing with the abuse. The rights themselves must 
not be curtailed. The greater the importance of safeguarding the 
community from incitements to the overthrow of our institutions 
by force and violence, the more imperative is the need to preserve 
inviolate the constitutional rights of free speech, free press and free 
assembly in order to maintain the opportunity for free political 
discussion to the end that government may be responsive to the 
will of the people and that changes, if desired, may be obtained by 
peaceful means. Therein lies the security of the Republic, the very 
foundation of constitutional government.” 

In the Constitution of the United States of America the express 
provision as to freedom of speech and press is contained in the First 
Amendment, which refers to the United States as a whole. The 
freedom of speech and press, secured by the First Amendment against 
abridgment by the United States, is similarly secured to all persons by 
the due process clause in the Fourteenth Amendment against abridg¬ 
ment by a State. 10 Thus, under the Constitution of the United States 
of America, even in cases where an express provision guaranteeing 
freedom of speech and press does not apply, a clause which provides 
that no one shall be deprived of his life, liberty or property without 
due process of law has been regarded as the foundation of the right of 
freedom of speech and press also. 11 It is also worthy of note that 


9. (1937) 299 U S 353 (365) : 81 Law Ed 278 (284). 

rlO. (1942) 308 U S 147 (160) : 84 Law Ed 155 (164), Schneider v. Irvington. 
|(1936) 299 U S 353 (365) : 81 Law Ed 278 (284), De Jonge v. Oregon. 

|(1925) 268 U S 652 (666) : 69 Law Ed 1138 (1145), Gitlow v. New York. 

|ll. (1940) 310 U S 88 (95):84 Law Ed 1093 (1098), Thornhill v. State of Alabama . 
1(1939) 307 U S 496 (512):83 Law Ed 1423 (1435), Hague v. Committee for Indus - 
I trial Organization. 

1(1938) 303 U S 444 (450) : 82 Law Ed 949 (953), Lovell v. Griffin. 

*-(1937) 299 U S 353 (364) : 81 Law Ed 278 (283), De Jonge v. Oregon. 
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under the American Constitution there are no express provisions 
corresponding to those in cl. (2) regarding the restrictions that may 
be imposed upon the freedom of expression and press. But it is 
established law under the Constitution of the United States of America 
that the freedom of expression and press does not mean immunity for 
any language and that the State has power to restrict such freedom 
when it is being abused. 1 " Thus, in American Communications Asso¬ 
ciation v. Douds , 13 it was held by the Supreme Court of America : 

“Freedom of speech, press, and assembly are dependent upon the 
power of constitutional government to survive. If it is to survive it 
must have power to protect itself against unlawful conduct and, 
under some circumstances, against incitements to commit unlawful 
acts. Freedom of speech does not comprehend the right to speak on 
any subject at any time .... 

“The First Amendment commands that speech may be fought 
with speech, that falsehoods and fallacies must be exposed, not 
suppressed, unless there is not sufficient time to avoid the evil 
consequences of noxious doctrine by argument and education. But 
force may and must be met with force. 

“The freedoms of the First Amendment are not absolute, since 

civil liberties, as guaranteed by the Constitution, imply the exis. 

tence of an organized society • maintaining public order without 

which liberty itself would be lost in the excesses of unrestrained 
abuses.” 


But it is recognised that when the right to freedom of expression 
is abused, it is the abuse that must be checked and the right itself 
must not be curtailed. 14 So a very strong cas e for interference with 

nqq?! 9«R TT I AG7 : 1° r aw Ed 660 (665) ’ Gros J ean v - American Press Co. 
(19 31 ) 283 U S 697 (707) : 75 Law Ed 1357 (1363), Near v. Minnesota. 

(1931) 283 US 359 (368) : 75 Law Ed 1117 (1122, 1123). Stromberg v. California 

[See also (1944) 323 U S 516 (529,. 530):89 Law Ed 430 (440), Thomas v. Collins 1 

12. (1931) 283 U S 697 (708) : 75 Law Ed 1357 a363), Near v. Minnesota 

S 359 (3 ?, 8, . 369) ** 75 LaW Ed 1117 (1123 )’ Bromberg v. California. 
R.ght of free speech is not absolute and the State may punish its abuse by 

Jhe ov W ^ g ® m utt f aDces which iQcite to violence or crime and threaten 
the overthrow of organized government by unlawful means.) 

(1925) 268 U S 652 (gee! ' 69 T™ ™ 1095 m ° 4) ' Whitne V v - California. 

(1919) 249 U S oni r9 7 “L 188 (1145 ’ 1146 >' Gi < 1 ™ v - *«*. 

U65 U S 275 (281) - 41 I = U7^7, “ 1 „ (564) - Frokwerk v. United States. 

(1919) 949 TT q h 7 Vci 715 Robertson v. Baldwin. Bel. on.) 

( 919) 249 U S 47 (51, o2) : 63 Law Ed 470, Schenck v. United States (The most 

firelfa the 0 / 6011011 ! ° f ^ W ° Uld Dot protect a man in wisely shouting 

fire in a theatre and causing a panic. It does not even protect a man from an 

p ttenn ^ WO f ds thafc may have a11 fche effect of force: Gompers 
Lf on ) 06 ’ (1911) 221 U S 418 (439) : 65 Law Ed 797 (805), 

13. (1950) 339 U S 382 (394, 399) : 94 Law Ed 925 (941, 944). 

14. (1937) 299 U S 353 (365) : 81 Law Ed 278 (284) Dp Tn*iat> v n 
[S r (1937) 301 US 242 (258) : 81 dl eVZ’ 

(Abridgment is exception and not the rule.)] 

isce alsoixsu) 323 U S 516 (530) : 89 Law Ed 430 (440), Thomas v. Collins (It 
18 the Character of the not of the limitation, which determines what 
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Article 19 the right of free speech and expression and freedom of the press is 
Note 26 considered as necessary and what has come to be known as the test of 

“clear and present danger” is applied while judging if a restriction 
imposed on the freedom of expression and press is valid or not. In 
Terminicllo v. Chicago , 15 Justice Douglas, delivering the judgment of 
the Supreme Court, held as ultra vires a law which permitted the 
punishment of a person if he delivered a speech which stirred people 
to anger, invited public dispute, brought about a condition of unrest. 
In delivering the opinion, Justice Douglas observed as follows: 

“The right to speak freely and to promote diversity of ideas and 
programmes is, therefore, one of the chief distinctions that sets us 
apart from totalitarian regimes. 

“Accordingly the function of free speech under our system of 
government is to invite dispute. It may indeed best serve its high 
purpose when it induces a condition of unrest, creates dissatis¬ 
faction with conditions as they are or even stirs people to anger. 
Speech is often provocative and challenging. It may strike at pre¬ 
judices and preconceptions and have profound unsettling effects as 
it presses for acceptance of an idea. That is why freedom of speech, 
though not absolute ( Chaplinsky v. New Ham shir e lG ) , is neverthe¬ 
less protected against censorship Qr punishment, unless shown likely 
Sto produce a clear and present danger of a serious substantive evil 
jfchat rises far above public inconvenience, anger and annoyance. 
pee Bridges v. California ; 17 Craig v. Harney}* There is no room 
hinder our Constitution for a more restrictive view, for the alterna¬ 
tive would lead to standardization of ideas either by legislatures, 
Courts or dominant political or community groups.” 

Similarly, in Sclienck v. United States 19 Justice Holmes of the 
Supreme Court of America observed as follows: 

“The question in every case is whether the words used are used 
in such circumstances and are of such a nature as to create a clear 
and present danger that they will bring about the substantive evils 
that Congress has a right to prevent. It is a question of proximity 
and degree. When a nation is at war many things that might be 
said in time of peace are such a hindrance to its effort that their 
utterance will not be endured so long as men fight and that no Court 
could regard them as protected by any constitutional right.” 

So also, in Thomas v. Collins 20 it was held that clear public 
interest, threatened not doubtfully and remotely but by clear and 
present public danger, actual or intended, was necessary for justifying 

standard is to govern the Court’s choice between State power and individual 
freedom of speech and assembly.)] 
f15. (1949) 337 U S 1 (4, 5) : 93 Law Ed 1131 (1134). 

16. (1942) 315 U S 568 (571, 572) : 86 Law Ed 1031 (1034, 1035). 

17. (1941) 86 Law Ed 192 (202) : 314 U S 252. 

18. (1947) 331 U S 367 (373) : 91 Law Ed 1546 (1550). 

19. (1919) 249 U S 47 : 63 Law Ed 470 (473, 474). 

20. (1944) 323 U S 516 (530) : 89 Law Ed 430 (440). 



RIGHTS AS TO FREEDOM OF SPEECH, ETC. 


395 


the restriction of the freedom of speech and press. But in the case of 
utterances inciting to the overthrow of the Government, a stricter rule 
is applied—see the undermentioned cases. 21 

The right to freedom of speech, however, implies the willingness 
of the hearer to hear the speech. In Kovacs v. Cooper , 22 the question 
Vi as about the constitutionality of a law under which the use of loud 
speakers in public streets was prohibited. The law was against the 
making of loud and raucous noises in public streets. In holding that 
the law was not ultra vires , the Supreme Court of the United States 
of America observed as follows : 

The right of free speech is guaranteed every citizen that he 
may reach the minds of willing listeners and to do so there must 

be opportunity to win their attention. This is the phase of freedom 
of speech that is involved here.” 

A law imposing restriction on freedom of expression and speech 

Will be ultra vires if it is too vague and uncertain. 23 (See also Notes o 

and 20.) But the question whether the words used in a particular 

statute are vague and uncertain depends upon the usage with regard 

to those words and if the words have a well-understood mean in” in 

their daily use they will not be held to be vague and uncertain. Thus, 

the words loud and raucous noises” used in a statute, which prohibited 

the making of such noises in public streets and which was used for 

prohibiting loud-speakers being used in public streets, were held to have 

acquired a definite enough meaning in their daily use and therefore 

were not too vague and uncertain so as to require the statute to be 
pronounced as ultra vires. 2 * 


^Thafulr 68 U S 652 , (669 ’ = 69 Law Ed 1138 (1147), Gitloiv v. New York. 

ssrr sy 

<1919 ,|, 249 U S 47 . (81; 52 > : 63 Law Ed 470, Schenck v. United Stales. (If the 
act (spealong or circulating a paper), its tendency and the intent with which it 

nakint' Z !'? “ °° ground for tta t —ess alone warrant 

62 Law Ed *“"** ^ ^ U 8 474 (477) = 

22. (1949) 336 U S 77 (87) : 93 Law Ed 513 (522) 

nZZVfolk 6 , I L nTh Ed 1068 ^ '' 343 U 8 451 '' PMi ° Corn- 

mission v. Poliak. (In this case, a street railway company installed in 

eramnfp^ " ° ^ re ° eiVerS and Ioud - s P eak «s for’ transmission of radio pro 

g amines consisting mainly of music interspersed with commercials —Held bv a 

gua^tee°cf t free ZeT preduded by the “^Rutional 

BubstantTaUv with the l pr0C f s where the Programmes do not interfere 

buostantially with the conversation of passengers.)] 

U948) 19 3 4 3 9 3 US ?07 S ^e ( l 79 'Qo°r : Ed 513 (518 ’ 519) ' Kmacs C ^r. 

tion affecH vl [ V LttW Ed 840 (851) ' W ^s v. New York. (Legisla- 
. 11 ^ lberty of e P eech ’ e - g-. punishment for distribution of magazines 
principally made up of criminal news or stories of bloodshed or lust “o massed 

eon \ held*too vague) 8 ** “ a " d graved crimes againstXper 

24. (1948) 336 U S 77 (79, 80, 81) : 93 Law Ed 513 (518, 519), Kovacs v. Cooper. 
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Article 19 A statute does not violate the guarantee of free speech merely 

Notes 26-27 because it requires an affidavit stating the affiant’s beliefs in certain 

subjects. Its validity depends upon the circumstances giving rise to the 
enquiry and the consequences which flow from his refusal to do so or 
his disclosure of a particular belief, such as whether he is threatened 
with the loss of a particular position or -with the loss of life or liberty. 
The public interests at stake in ascertaining one’s belief must also be 
taken into consideration. 20 

See also the undermentioned case. 26 See also Note 41. 

27. Freedom of the press. — Sub-clause (a) of cl. (1) of this 
article only refers expressly to freedom of speech and expression and 
does not expressly mention the freedom of the press . But it is settled 
law that the sub-clause guarantees also the freedom of the press. The 
non-reference to the liberty of the press in the article was merely due 
to the fact that express mention of the liberty of the press was con¬ 
sidered unnecessary. 1 In this connection, the remark of Lord Russell 
of Killowen in Queen v. Gray 1 * may be recalled. His Lordship said 

[See also (1952) 96 Law Ed 1098 (1122) : 343 U S 495, Burstyn v. Wilson. (In 
this case, a statute required denial of a licence for exhibiting a film if it was 
“sacrilegious” — It was held by three of the Judges that the term “sacrilegious” 
as used in the statute was unconstitutionally vague.) 

(1948) 333 U S 507 (518) : 92 Law Ed 840 (851), Winters v. New York. (Permis¬ 
sible uncertainty in statutes caused by describing crimes by words well under¬ 
stood through long use in criminal law, e. g., “obscene, lewd, lascivious, filthy, 
indecent, or disgusting”—The unconstitutional vagueness- that leaves a person 
uncertain as to the kind of prohibited conduct is different.)] 

25 . (1950) 94 Law Ed 925 (949) : 339 U S 382, American Communications Asso. 
v. Donds. 

26 . (1919) 249 U S 47 (51, 52) : 63 Law Ed 470, Schenclc v. United States. (It 
may well be said that the prohibition of laws abridging the freedom of speech is 
not confined to previous restraints although to prevent them may have been the 
main purpose as intimated in Patterson v. Colorado , (1907) 205 U S 454 (462) : 
51 Law Ed 879 (881). In many places and in ordinary times, the defendants, in 
saying all that was said in the circular, would have been within their constitu¬ 
tional rights but the character of every act depends upon the circumstances in 
which it is done : Aikens v. Wisconsin , (1904) 195 U S 194 (205, 206) : 49 Law 
Ed 154 (159), Rel. on."i 

Article 19 — Note 27 

1. 1950 S C 129 (Pr 25) [aIB V 37 C 8] : 1950 S C R 605 : 51 Cri L Jour 1525 
(SC), Brij Bhushan v. State of Delhi. 

1951 Mad 70 (Prs 4, 9) [A I R V 38 C 10] $B), Srinivasa v. State of Madras. 
(The term “freedom of speech and expression” would include the liberty to pro¬ 
pagate not only one’s own views bub also th? right to print matters which are 
not ones own but have either been borrowed from someone else or are printed 
under the direction of that person. The freedom of the press is a guaranteed 
right under Art. 19 (1) (a) of a citizen who keeps a printing press or is an editor 
or a publisher.) 

[See also 1914 P C 116 (124) [AIR V 1] : 15 Cri L Jour 309 (PC), Channing 
Arnold v. Emperor. (The freedom of the journalist is an ordinary part of the 
freedom of the subject and to whatever length the subject in general may got 
so also may the journalist, but apart from statute law his privilege is no other 
and no higher. The range of his assertions, his criticisms or his comments is as 
wide as, and no wider than, that of any other subject.)] 
la. (1900) 2 Q B 36 (40). 
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with reference to the law of contempt of Court: “In this matter the 

liberty of the press is no greater and no less than the liberty of every 
subject of the Queen.” 

The freedom of press includes also the freedom of circulation 2 and 

so the putting of a ban on the entry of a newspaper or magazine into 

a State would be an infringement of the right. 3 As observed by Justice 

Field of the Supreme Court of America in In the matter of Orlando 

Jackson , liberty of circulating is as essential to the freedom of the 

press as liberty of publishing; indeed, without the circulation, the 
publication would be of little value.” 

The liberty of the press means complete freedom to write and 

publish without censorship or restriction save such as is absolutely 
necessary for the preservation of society. 6 

The constitutional guarantee of freedom of press is not confined to 

newspapers and periodicals but applies also to all publications including 
pamphlets and leaflets. 0 

It may be noted that the Press (Objectionable Matter) Act, 1951, 
has repealed the Press (Emergency Powers) Act, 1931, and various 
other Acts restricting the freedom of the press. The Act of 1951 seeks 
to bring the statute law regarding the press into conformity with the 
h undamental Rights under the Constitution. 


28. Pre-censorship. _ The imposition of pre-censorship on a 
journal or newspaper is clearly an infringement of the freedom of the 
press which is an essential part of the right to the freedom of speech 

2 (sa 5 n 8 ° ; 2 t, (Pr 6) [AI e V 37 0 7] : 1950 S C R 594 : 51 Cri L Jour 1514 
(bO), Romesh Thappar v. State of Madras . 

natfi! an? a 5 ° 7 (5 ° 9) ' 92 LaW Ed 840 (846) ’ Wi nters v. New York. 

(1938) 30.3 U S 444 (452) : 82 Law Ed 949 (954), Lovell v. Griffin 

3; , qr^T, Ed / 8 ” (879) 1 96 U S 727 ’ lH thC mattCr ° f ° rlnnd0 Jaclcsm - 

kn l Tml 6> [A c R V 37 ° 7] = 1950 S C E 594 : 51 Cri L Jour 1514 
(bC), Romesh Thappar v. State of Madras. 

4. (1878) 24 Law Ed 877 (879) : 96 U S 727. 

5. (1868) 11 Cox Cr Cas 44 (49), Beg. v. Alexander Martin Sullivan 

[See also 1952 Sau 57 (59) (Prs. 7, 8) [AIB V 39] : 1952 Cri L Jour 937 (FB) 

Bhanushanher v State. (Press (Emergency Powers) Act (1931), S 7 (1) 

Section is void under Art. 13 (1) of the Constitution-Section 7 (1 does not lay 

down any condition within the ambit of which the District Magistrate may 

exercise the power to require security to he furnished — This power is conse 7 

quently an unlimited restriction on the Fundamental Eights and is therefore 

repugnant to Art !9. NOTE. _ The Act has been repealed by the Press (Obi* 
tionable Matter) Act, 56 of 1951.)] lonjec- 

6. (1948) 303 U S 444 (452) : 82 Law Ed 949 (954), Lovell v. Griffin. 

Article 19 — Note 28 

V 95 , 0 ® 0429 (Ers “■ 20 26 > t AIR V 37 C 8]: 1950 S C E 605 : 51 Cri L Jour 
1525 (SC), Brij Bhushan v. State of Delhi. 

TJiZ »1 [11 " VM 0,al! “ “ 1 ■»». 

“Si? H ‘.'V” 0, ' ” L " Ea 94 “ <*•». v. Griffin. (Law, 

literafcnrp nf ^ U i OD ’ 0Ut pei ' mit ’ ° f circulars * handbooks, advertising, or 

uteiature of any kind, is unconstitutional.) 
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and expression declared by sub-cl. (a) of cl. (1). The liberty of the 
press consists in laying no previous restraints upon publications and 
not in freedom from censure for criminal matter when published. 
Every free man has an undoubted right to lay what sentiments he 
pleases before the public; to forbid this is to destroy the freedom of the 
press. 2 On the same principle, if an Act is passed under which a person 
may be required to obtain the permission of the executive authorities 
before he makes a particular speech, with no standard prescribed for 
the exercise of discretion by them, the Act would be ultra vires? 

As was held in Burstyn v. Wilson 4 by the Supreme Court of 
America, censorship is a form of infringement upon freedom of expres¬ 
sion to be especially condemned. While the constitutional protection 
even against a previous restraint is not absolutely unlimited, limitation 
will be recognized only in exceptional cases. The State has a heavy 
burden to demonstrate that such a restraint presents an exceptional 
case. 

Under the Press (Objectionable Matter) Act (56 of of 1951) no 
pre-censorship will be imposed on any newspaper. No .action will be 
taken in anticipation but only after a proved abuse of the freedom of 
the press by publication of objectionable matter as defined in the Act. 

29. Demanding security from the press. — Demanding 
security from the press is a form of restriction on the freedom of the 
press which will be prima facie unconstitutional as violating the free¬ 
dom of speech and expression under this article. 1 

(1789) 100 E R 657 Note (661) : 3 T R 428 Note, The King' v. Dean of St. 
Asaph. (The liberty of the press consists in printing without any previous 
licence, subject to the consequences of the law.) 

I See (1931) 283 U S 697 (715, 716): 75 Law Ed 1357 (1367), Near v. Minnesota. 
(Constitutional guarantee against previous restraints upon publication is not 
absolutely unlimited but limitations are recognized only in exceptional cases, 
such as publications in time of war which would be a hindrance to national 
effort or obscene publication or publications inciting acts of violence and over¬ 
throw by force of orderly government.)] 

[See also (1948) 334 U S 558 (559, 560) : 92 Law Ed 1574 (1577), Saia v. Neiv 
York. (Previous restraint on free speech with no standards prescribed for exercise 
of discretion by Police Chief bad. Quoted in (1949) 336 U S 77 (82): 93 Law Ed 
513, Kovacs v. Cooper.)] 

2. 1950 S C 129 (Pr 25) [AIR V 37 C 8] : 1950 S C R 605 : 51 Cri L Jour 1525 
(SC), Brig Bhushan v. State of Delhi. (Blackstone’s Commentaries, Vol IV, 
pp. 151, 152, quoted.) 

3. (1949) 93 Law Ed 513 (519, 520) : 336 U S 77 (82), Kovacs v. Cooper. 

(1947) 92 Law Ed 1574 (1577) : 334 U S 558, Saia v. New York. 

4. (1951) 96 Law Ed 1098 (1107) : 343 U S 495. 

Article.19 — Note 29 

1. 1951 Pat 12 (Prs 12, 35) [AIR V 38 C 4] : I L R 30 Pat 31 : 52 Cri L Jour 309 
(SB), In re Bharati Press. (Per Sarjoo Prasad and Ramaswami JJ.) 

1951 Mad 950 (Prs 4, 5, 7) [AIR V 38 C 333] (DB), Pattammal v. Cheif Prescy. 
Magistrate , Kgmore. (A provision like S. 3 (1) of the Indian Press (Emergency 
Powers) Act cannot be allowed to remain on the statute book after the coming . 
into force of the Constitution. It is inconsistent with Art. 19 (1) (a) and (g) of the 
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Under the Press (Objectionable Matter) Act, 1951, the Press 
(Emergency Powers) Act (23 of 1931) has been repealed. Hence the 
provisions of the latter Act under which security could he demanded 
when a newspaper is started are no longer in force. Under the new 
Act security can be demanded only after proof of actual abuse of 
' freedom of the press by publication of objectionable matter; and even 
then, the demand of security or its forfeiture will not, as under the Act 
of 1931, be matters to be decided by the executive. In every case 
orders will be passed only by a judicial authority after a full trial. 
A right of appeal to the High Court is also provided. 

30. Security of the State. _ The security of the State is one 
of the matters in the interests of which reasonable restrictions can be 
imposed by law on the freedom of speech under cl. (2). Even in the 
United States of America, a law authorising the restriction on the 
freedom of expression and press in the interests of the security of the 
State is regarded as constitutional. (See also Note 20.) For instance, 
the cases in which the Espionage Act was held to be constitutional 
and not unduly restrictive of the freedom of expression, 1 may be 
referred to. (See also Note 38.) So also, a law against obstructing 
recruitment to the army has been upheld as valid although it involved a 
restriction of the freedom of expression. 2 In time of war, the freedom 
of speech can be restrained so that the morale of the people and the 

S >T l t ! ,e T r my may not be bl ’ oken by seditious utterances. 3 (See 
Note 26.) Put, as was observed in Frohwerk v. United States , 4 “we 

AIR 1950 SC mtSCh Re? on b [ ^ 19 (2) " ^ 19 < 6 > = ^ I R 1950 S C 194 

Article 19 _ Note 30 

1. ( 1919 ) 249 U S 47 (52) : 63 Law Ed 470 (473, 474), Schenck v. United States 

recruiting or enlisting in service of the U.S. when at war 

a^erte punishabTe t<mdin8 ‘° ^ °“° n ^ ™ de 

(1943) 322 U S G80 (68G) : 88 Law Ed 1534 (1-538), Hartzel v. United States of 
htort the offence was helcl nofc made out.) * 

S3 s g: z s. £ m s .to srfcjrMK,, 

(1919) 249 U S 204 (206) : 63 Law Ed 561 (Sfidl Jr ' , Ab ' a j ns V ' Lmtcd States. 

tscr iSLT “S’ \S L "“ ms SSt 

wmmmm 

Othlr times )] n °* P6aCe be ° an “ °^ nS **•* £ not "xul at 

4. (1919) 249 U S 204 (208) : 63 Law Ed 561 (565). 
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do not lose our right to condemn either measures or men because the 
country is at war”. 

Incitement to crimes of violence like murder would undermine the 
security of the State and a law against such incitement would have 
been constitutional even under cl. (2) as it stood prior to its amend¬ 
ment by the Constitution (First Amendment) Act (1 of 1951) when it 
did not expressly include “security of State” as one of the matters in 
respect of which freedom of speech and expression could be lawfully 
restrained. 5 

31. Sedition. — The offence of sedition is described in S. 124A 
of the Indian Penal Code. The first paragraph of that section which 
contains the definition of sedition runs as follows : 

“Whoever by words, either spoken or written or by signs or by 
visible representation, or otherwise, brings or attempts to bring into 
hatred or contempt or excites or attempts to excite disaffection 
towards the Government established by law in India shall be 
punished . . . .” 

In a case before the amendment of cl. (2) of this article by the Consti¬ 
tution (First Amendment) Act, 1951, it was held by the Supreme Court 
of India 1 that criticism of Government, exciting disaffection or bad 
feelings towards it, is not to be regarded as a justifying ground for 
restricting the freedom of expression and of the press unless it is such 
as to undermine the security of, or tends to overthrow, the State. Since 
that decision cl. (2) of the article has been amended by the Constitu¬ 
tion (E’irst Amendment) Act, 1951. But this does not make any 
difference in the position so far as the validity of any provision of law 
which makes merely the exciting of disaffection or hatred against the 
Government a ground for restricting the freedom of speech. 

In this connection it is worthy of note that sedition • does not 
include as an essential ingredient of it incitement to disorder. This 
was explained by the Judicial Committee of the Privy Council in Queen 

Empress v. Bal Gangadhar Tilalc , 2 in which it was pointed out that 

* 

the offence of sedition consisted in exciting or attempting to excite in 
others certain bad feelings towards the Government and not in excit¬ 
ing or attempting to excite mutiny or rebellion or any sort of actual 
disturbance, great or small. This view was emphatically re-affirmed by 
the Judicial Committee in Emperor v. Sadashio . 3 In this case the 

5. 1952 S G 329 (330) [A I R V 39] : 1952 S C R 654 : ILR 31 Pat 544: 1952 Cri 
L Jour 1373 (SC), State of Bihar v. Shailabala Devi. 

Article 19 — Note 31 

1. 1950 S C 124 (Pr 11) [A I R V 37 C 7] : 1950 S C R 594 : 51 Cri L Jour 1514 
(SC), Romesh.Thappar v.' State of Madras. (Deletion of the word ‘sedition* 
from the draft of Art. 13 (2) before the article was finally passed as Art. 19 (2) 
drawn attention to.) 

2. (’98) ILR 22 Bom 112 (134). 

[ See also (’91) ILR 19 Cal 35 (39) (DB), Queen Empress v. Jogendra Chunder 
Bose. (The term ‘disaffection’ is a wide one and does not necessarily point to 
a direct incitement to rebellion or any particulei* form of force.)] 

3. 1947 P C 82 (Pr 12) [AIR V 34 C 20] : ILR (1947) Bom 110 : 74 Ind App 89 : 

48 Cri L Jour 791 (PC). 
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Judicial Committee overruled the decision of the Federal Court of 
India in Niliarendu v. Emperor * in which it was held that, in order to 
constitute sedition, the acts or words complained of must either incite 
to disorder or must be such as to satisfy a reasonable man that that is 
their intention or tendency. Thus, it is not only clear from S. 124A 
of the Penal Code but also a matter emphatically established by the 
highest authority that sedition does not necessarily involve any element 
of disorder. Hence, even under cl. (2) of this article as amended , a law 
which punishes sedition in the absence of any incitement to disorder 
or the overthrowing of the State will be void. 

In this connection, the decision of the Supreme Court of the 
United States of America in Terminiello v. Chicago** referred to in 
Note 26, may be adverted to as showing that merely causing any 
amount of discontent is no ground for restricting the right of freedom 
of speech and expression. It follows that any law even other than the 
criminal law, as for instance a law relating to the press and printing 
establishments, which seeks to impose any restrictions on the freedom 
of press or of expression merely on the basis of any matter exciting 
hatred or discontent or disaffection against the Government, will be 
void. 6 

The definition of sedition even in a certain decision under the 
English law does not require as a necessary ingredient the incitement to 
disorder or violence. 6 But in a later decision 7 we come across another 
definition which requires incitement to violence for constituting the 
offence of seditious libel. 

4. 1942 F C 22 (26, 27) [AIR V 29] : 43 Gri L Jour 504 (FC). 

4a. (1949) 337 U S 1 (4) : 93 Law Ed 1131 (1134). 

5. 1952 Sau 25 (Pr 6) [A I R V 39 C 12] : 1952 Cri L Jour 506 (DB), State \v 
Hariyrasad Jethalal. (Press (Emergency Powers) Act (XXIII [23] of 1931). 
Clause (1) (d) of S. 4 is inconsistent with Art. 19 (1) (a) of the Constitution and 
does not come within Clause (2) of Art 19. As the clause is capable of including 
within its ambit many news sheets which may bring into hatred and contempt 
the Government but at the same time not undermine the security of the State 
or tend to overthrow it, the clause cannot be held to come within the limits of 
Cl. (2) of Art. 19. The same argument applies with greater force so far as 
the validity of sub clause (f) of S. 4 (1) is concerned : AIR 1950 S C 124 and 
AIR 1950 S C 129, Foil.; A I R 1951 Mad 70 and AIR 1951 Pat 12, Rel. on. 
Kote —The law is not materially altered even after amendment of cl. (2) of this 
article, as even under amended cl. (2), liberty of expression cannot be restrained 
unless there is incitement to disorder.) 

6. See (1868) 11 Cox C C 44 (45, 49, 50, 51), Reg v. Alexander Martin Sullivan. 
(Those writings are seditious libel which are calculated and intended to excite 
hatred or contempt of the Government or the administration of the law or 
to violate the Constitution or to promote insurrection or to create discontent 
or bring justice into contempt or embarrass its functions. The Governments and 
Courts of justice may form the subject of criticism and censure but corrupt 
motives are not to be imputed.) 

7 r-See (1909) 22 Cox Cr Cas 1 (3): 74 J P 55, Rexv. Aldred. (Whoever by language 
either written or spoken incites or encourages others to use physical force or 
violence in some public matter connected with the State is guilty of publishing 
a seditious libel. The test of seditious libel is : was the language used calculated 

or was it not, to promote public disorder or physical force or violence in a 
matter of State ?) 

l.Ind.Con. 26. 
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On the principles discussed in Note 7, this article does not affect 
the validity of laws relating to total deprivation of personal liberty 
as such laws come within the ambit of Art. 21 and not this article. 
Hence, although “sedition” as such cannot be made a ground for 
directly restricting the freedom of speech of a citizen the validity of 
S. 124A of the Penal Code under which imprisonment is awardable as 
a punishment for sedition is not affected by this article. 

31a. Promoting enmity between classes. — In so far as a 
law makes anything an offence punishable with total deprivation of 
liberty, the validity of such law is not affected by this article (see 
Note 7). Hence, the validity of S. 153A of the Penal Code is not open 
to question under cl. (l) (a) read with cl. (2) of this article although 
the section clearly affects the freedom of speech and expression. But 
where there is no question of punishing for an offence but of directly 
restraining the freedom of speech of a citizen on the ground of his 
promoting class hatred, the validity of the law will fall to be deter¬ 
mined under cl. (2). (See also Note 31.) It will be seen that promoting 
class hatred is not one of the matters specifically included in cl. (2) of 
this article as a permissible ground of restriction of freedom of speech. 
Hence, unless the law relating to promotion of class hatred falls under 
any other head specifically included in cl. (2), it will not be valid. 1 


32. Friendly relations with foreign.States. — Clause (2) of 
this article authorises legal restrictions on the right of freedom of 
expression when such restrictions are necessary in the interests of 
friendly relations with foreign States. In this connection it may be 
re-called that at the time of the First World War there was consi¬ 
derable agitation in the United States of America against Great Britain 
and articles used to be published in newspapers and magazines, etc., 
attacking Great Britain and the tendency of these writings was to 
create misunderstandings between the two countries and to prejudice 
the friendly relations existing between them. Such attempts were put 
down by the State and the action of the State was upheld by the 
Supreme Court of America as being a restriction on the freedom of 
expression guaranteed by the American Constitution, which was com¬ 
pletely justified under the then existing circumstances. 1 

* 

33. Decency or morality —The restriction of the right of free 
speech in the interests of decency or morality is also permitted under 

Article 19 — Note 31a 

1. See 1952 Mad 95 (Prs 5, 6, 8, 10) [AIR V 39 C 47] : I L R (1952) Mad 553, 
In re Vengan. (In this case, it was held that picketing of North Indian shops 
in Madras city by South Indians would create bad blood between North Indians 
and South Indians and might thereby undermine security of State — Hence, a 
law under which such picketing was prohibited was valid.) 

Article 19 — Note 32 

1. See (1919) 249 U S 204 (206) : 63 Law Ed 561 (564), Frohwork v. United 
States. (In this case it was held that constitutional freedom of speech and press 
was not infringed by the provisions of the Espionage Act under which a person 
may be convicted for conspiring to obstruct the military recruiting or enlistment 
service by words of persuasion in newspaper publications.) 
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cl. (2) of this article. So also, under cl. (4) the right to form associa¬ 
tions or unions conferred by cl. (1) (c) can be restricted in the interests 
of morality. This clause and cl. (4) are tho only clauses under which 
morality as such is specifically made a matter in tho interests of which 
the Fundamental Rights conferred by this article can be restricted. 
It is possible, however, that the interests of the general public for the 
protection of which rights referred to in els. (5) and (6) may be res¬ 
tricted will also include, on a broad view of the matter, public morality 
and decency. But in the absence of a broad term like the “interests of 
the general public” capable of including decency or morality, decency 
or morality will not be a ground for the restriction of the Fundamental 

Rights under this article unless it is specifically mentioned as such 
ground. 

As a prominent instance of legal restriction imposed in the inter¬ 
ests of decency and morals, reference may be made to Chapter XIV of 
the Indian Penal Code (Sections 2G8 to 294A) entitled “of oiYences 
affecting the public health, safety, convenience, decency and morals”. 
In this chapter there is a section, S. 292, which deals specifically with 

the sale, etc., of obscene books, etc. The provisions of the section are 
reproduced below : 

“292. Whoever _ 

(a) sells, lets to hire, distributes, publicly exhibits or in any 

manner puts into circulation, or for purposes of sale, 
hire, distribution, public exhibition or circulation, 
makes, produces or has in his possession any obscene 
book, pamphlet, paper, drawing, painting, representa¬ 
tion or figure or any other obscene object whatever, 
or 

(b) imports, exports or conveys any obscene object for any of 

the purposes aforesaid, or knowing or having reason 
to believe that such object will bo sold, let to hire 
distributed or publicly exhibited or in any manner 
put into circulation, or 

(c) takes part in or receives profits from any business in the 

course of which he knows or has reason to believe 
that any such obscene objects are, for any of the 
purposes aforesaid, made, produced, purchased, kept 
imported, exported, conveyed, publicly exhibited or in 
any manner put into circulation, or 

(d) advertises or makes known by any means whatsoever 

that any person is engaged or is ready to engage in 

any act which is an offence under this section, or that 

any such obscene object can be procured from or 
through any person, or 

(e) offers or attempts to do any act which is an offence under 

this section, 

shall be punished with imprisonment of either description for a term 
which may extend to three months, or with fine, or with both. 
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“ Exception —This section does not extend to any book, pamphlet, 
writing, drawing or painting kept or used bona fide for religious 
purposes or any representation sculptured, engraved, painted or 
otherwise represented on or in any temple, or on any*car used for 
the conveyance of idols, or kept or used for any religious purpose.’* 

This section is a typical instance of restriction on the freedom 
of speech and expression in the interests of morality and decency. 
Similarly, under S. 294 of the Penal Code, cl. (b), it is an offence for 
any one to annoy others by singing, reciting or uttering any obscene 
songs, ballad or words in or near any public place. This is also a very 
good instance of a law restricting the freedom of expression in the 
interests of public decency. Similarly, it is conceived that the law 
relating to nuisances, both civil and criminal, may operate in certain 
cases in restraint of the freedom of expression if that freedom is abused 
so as to become a nuisance to the public or to the neighbours. Under 
English law 1 and in the United States of America also, 2 the restriction 
of freedom of expression in the interests of public morality and decency 
is considered a very legitimate restriction. 

Apart from the fact that the above sections of the Penal Code 
relate to decency and morals, their validity is also saved in so far as 
they are provisions in respect of the total deprivation of personal 
liberty. (See Note 7.) 

The morality referred to in this article is not an ad hoc morality, 
as for instance the morality of prohibition law forbidding the drinking 
of liquor by people. Hence, a provision in such law punishing people 
for commending an intoxicant will be void as an uncalled for res¬ 
triction on the freedom of expression which is not justified by any 
demands of morality or decency. 3 

34. Contempt of Court_Clause (2) expressly permits restric¬ 

tions on the freedom of speech and expression when such restrictions 
are imposed by a law relating to contempt of Court. There is no statutory 
definition of contempt of Court. There is also no definition of contempt 
of Court in the Constitution. Although the Contempt of Courts Act, 
1952, provides for punishment for contempt of Court in certain cases 
and defines the limits of the powers of the High Courts, the Act does 
not give any definition of contempt of Court. But this does not preclude 

Article 19 — Note 33 

1. (1868) L R 3 Q B 360 (371, 372) : 37 LJMC 89, The Queen v. Hicldin. 
(Obseene publication is criminal—Purity of motive is immaterial.) 

(1727) 2 Str 788 (790) : 93 E R 849 (850), Dominus Bex v. Curl. (Obscene book is 
punishable as a libel.) 

2. (1948) 333 U S 507 (510) : 92 Law Ed 840 (847), Winters v. New York. (Con¬ 
stitutional guarantee of freedom of speech and press does not preclude pro¬ 
hibition of what is lewd, indecent, obscene or profane.) 

3. 1951 S C 318 (330) (Pr 27) [AIR V 38 C 55] : 1951 SCR 682 : 52 Cri L Jour 
1361 (S C), State of Bombay v. F. N. Balsara. (None .of the conditions in cl. (2) 
applies to the case.) 

1951 Bom 210 (Pr 22) [AIR V 38 C 42] : I L R (1951) Bom 17 : 52 Cri L Jour 80 
(FB), Fram Nusservanji Balasara v. State of Bombay. 
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the High Courts from exercising their power to punish contempt of 
Court under the Contempt of Courts Act. 1 It is open to the High Court 
to draw on the case-law to determine what is contempt of Court. 2 

Thus, we are thrown back upon case-law for ascertaining the 
limits within which the freedom of speech and expression can be 
restrained as amounting to contempt of Court. In lieg. v. Gray, 9 Lord 
Russell of Killowen C. J. observed as follows : 

‘‘Any act done or writing published calculated to bring a Court 

or a judge of the Court into contempt, or to lower his authority, is 

a contempt of Court. That is one class of contempt. Further, any 

act done or writing published calculated to obstruct or interfere 

with the due course of justice or the lawful process of the Courts is 

a contempt of Court. The former class belongs to the category 

which Lord Hardwicke L. C. characterised as scandalising a Court 

or a Judge. 1 That description of that class of contempt is to be 

taken subject to one and an important qualification: Judges and 

Courts are alike open to criticism and if reasonable argument or 

expostulation is offered against any judicial act as contrary to law 

or the public good, no Court could or would treat that as contempt 

of Court. The law ought not to be astute in such cases to criticise 

adversely what under such circumstances and with such an object 

is published; but it is to be remembered that in this matter the 

liberty of the press is no greater and no less than the liberty of every 
subject of the Queen.” * 


Lord Russell’s observations were quoted with approval by Lord Atkin 
in Andre Paul v. Attorney-General? a decision of the Judicial Com¬ 
mittee of the Privy Council. For similar important decisions of the 


Article 19 — Note 34 

1. 1950 All 556 (Prs 10, 11) [AIR V 37 C 225] :ILR (1952) 1 All 131 • 
L Jour 1062 (fcB), State v. Brahma Prdkash, 


52 Cri 


[See also 1953 Orissa 249 (252) (Pr 12) [AIR V 40 C 71] : I L R (1953) Cut 283 • 
1953 Cri L Jour 1491 (D13), Bijoyananda v. Baiakrushna. (Article19 tel not 
curtail the right of the High Court to deal with coDtempt of Courts.) 

2. 1950 All 556 (Prs 10, 11) [AIR V 37 C 225] : I L R (1952) 1 All 131 • 52 Cri T 
Jour 1062 (FB), State v. Brahma Prahash. * 52 Cri L 


1953 All 342 (Prs 10, 16) [AIR V 40 C 151] : 1953 Cri L Jour 733 mm Tnich* 

Act^thJr SiHgh ‘ (AftGr amendmenfc h ? Constitution (First Amendment) 

Act the restrictions as to contempt of Court have to be “reasonable”. (Previously 

t was not so) But there is nothing unreasonable in the law of contemnt as 
laid down by British and Indian Courts.) ontempt as 

r C 2 [A , IR , V 39J : 1 L R ( 1952 ) Cut 1 : 1952 Cri L Jour 1605 
1 & P -' E ' 2 • <£ P‘ (The definition of ‘existing law’ in Art 366 

relatpR°t d ** t0 ^ expression occurring in cl. (2), in so far as it 

exist \° C0Dtempfc ° f Court because the context otherwise requires Hence 

tempt f V m Ude DOfc ° Dly sfcatutor * law but the entire law of con! 



4. 

5. 


(1900) 2 Q B 36 (40) : 69 L J Q B 502. ' 

(1742) 2 Atk 469 (471) : 26 E R 683 (684), In re Bead and 
1936 P C 141 (145, 146) [AIR V 23] (P C). 


Huggonson . 
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Privy Council on the law of contempt of Court, see the undermentioned 

cases. 6 

It is neither necessary nor would it be appropriate to dilate on 
the law of contempt of Court here any more than it would be appro¬ 
priate to write a thesis on the law of defamation merely because cl. (2) 
of this article says that the law of defamation is one of the exceptions 
to the principle of freedom of expression enacted in this article. But 
some of the cases on the law of contempt of Court are given in the 
foot-notes below to illustrate the nature of the subject. 7 


6. 1945 P C 147 (150) [AIR V 32] : I L R (1945) Bom 959 : I L R (1945) Ear 
(P C) 355 : 72 Ind App 226 : 47 Cri L Jour 61 (P C), Ali Mahomed v. Emperor. 

1945 P C 134 (135, 136) [AIR V 32] : 72 Ind App 189 : I L R (1945) Bom 950 : 
I L R (1945) Ear (P C) 294 (P C), Parasliuram Dctaram v. Emperor. 

7. 1943 P C 202 (204, 205) [AIR V 30] : 46 Cri L Jour 318 (PC), Debi Prasad v. 
Emperor. (In a newspaper report the Chief Justice of a High Court was untruly 
alleged to have committed an ill-advised act in writing to his subordinate Judges 
asking them to collect subscriptions for the War fund. In the proceedings for 
contempt of Court: Held that the proceedings were misconceived. The report 
did not involve any criticism of the Chief Justice in his administrative capacity 
and did not amount to contempt known as scandalizing the Court.) 

1936 P C 141 (145, 146) [AIR Y 23] (P C), Andre Paul v. Attorney General. 
(1946) 328 U S 331 (346, 348) : 90 Law Ed 1295 (1303, 1304), Pennekamp v. 
Florida. (In weighing danger of coercion and intimidation of Courts by news¬ 
paper criticism of their action, against the right of free speech for the purpose of 
determining whether such criticism may constitutionally be punished as 
contempt, freedom of public comment in border line instances should weigh 
heavily against a possible tendency to influence pending cases. It was held that 
newspaper editorials intimating bias on the part of Courts towards those who 
are charged with crime, did not create such a clear and present danger to the 
administration of justice as to be punishable as contempt consistently with the 
constitutional right of free speech.) 

1941 All 140 (141) [AIR V 28] (DB), Janalc Nandini v. Kedar Narain Singh. 
(The lower Court is not a Court of record and has no power to punish any one 
for contempt. It has power only to enforce its order in the manner prescribed 
by the rules made under the provisions of the Civil P. C.) 

(1941) 314 U S 252 (262, 263) : 86 Law Ed 192 (203), Bridges v. California. 
(Clear and present danger of substantive evils as a result of indiscriminate publi¬ 
cation regarding judicial proceedings justifies restriction of right of free speech 
and press, only if the evils are extremely serious and the degree of imminence 
extremely high — A public utterance or publication, merely because it concerns 
pending judicial proceedings, is not to be denied the constitutional freedom.) 
(1928) 44 T L R 301 (302, 303), Rex v. Editor of the New Statesman. (Observa¬ 
tions on distinction between legitimate criticism of a Judge and such an imputa¬ 
tion of unfairness and lack of impartiality as constitutes contempt of Court.) 

1918 Cal 988 (1001, 1016, 1017) [AIR Y 5] : 19 Cri L Jour 530 (S B), In re 
Tarit Kanti. (Criminal and civil contempt distinguished.) 

(1911) 221 U S 418 (441,446) : 55 Law Ed 797 (896, 897), Gompers v. Buck's 
Stove & Range Co. (Remedies for civil and criminal contempt.) 

(’02) I L R 26 Mad 494 (495) (DB), Kochappa v. Sachi Devi. (A Court which is 
not a Court of Record has no inherent power to commit for contempt. A District 
Court is not a Court of Record, and as such has no inherent power to commit 
for contempt.) 

(1900) 2 Q B 36 (40) : 69 L J Q B 502, Reg. v. Gray. (Publication in a newspaper 
of an article containing scurrilous personal abuse of the Judge with reference 
to his conduct as a Judge in a judicial proceeding which has terminated is a 
contempt of Court.) 
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In India, the law of contempt of Court is not only based upon 
case-law but also forms the subject of statutory provisions. The Con¬ 
tempt of Courts Act, 1952, is an important instance of a statutory 
enactment of the law of/contempt of Courts. The validity of the Act 
is saved by cl. (2) of this article. 8 

There are also provisions of the Penal Codo which can be regarded 
as falling within the ambit of the law of the contempt of Courts. For 
instance, under S. 228 of the Penal Code, whoever intentionally offers 
any insult or causes interruption to any public servant while such 
public servant is sitting in any stage of judicial proceeding, shall be 
punished with simple imprisonment. Similarly, S. 480 of the Criminal 
Procedure Code, giving summary powers to a Court to punish a person 
in certain cases of contempt of its authority, is another instance of a 
statutory provision for the punishment of contempt. 

Article 215 of the Constitution expressly provides that every 
High Court shall be a Court of Record and shall have all the powers 
of such a Court including the power to punish for contempt of itself. 
So far as this article is concerned, being a part of the Constitution 
itself, on the principles discussed under Art. 13, it is not “a law” 
which is liable to be questioned as being repugnant to the Fundamental 
Rights. Hence, the limitation on the freedom of speech and expression, 
which Art. 215 involves, does not require the sanction of cl. (2) of 

^ 1 L R 10 Gal 109 (132) : 10 Ind App 171 (P C), Surendra Nath Banerjec v. 
The Chief Justice and Judges . (The High Courts in the Indian Presidencies 
are superior Courts of Record. The offence of contempt of Court, and the powers 
of the High Courts to punish it, are the same in such Courts as in England, not 

by virtue of Penal Code and the Code of Criminal Procedure but by virtue of the 
Common Law of England.) 

<’81) I L R 7 Bom 1 (4), Hassonbhoy v. Cowasji Jehangir. (Under the authority 
conferred by the Charters of the Supreme Courts and continued by their own 
Letters Patent, the High Courts in India possess the power of enforcing obedience 
to their orders by committal for contempt. As regards the High Courts in India 
the remedies provided by S. 136 of the Civil Procedure Code (Act X of 1877) in 
cases of disobedience to an order of Court may be regarded as cumulative. They 
subject the offender to particular liabilities for his contumacy, but do not extin¬ 
guish the Court’s power of constraining him to obedience.) 

<’83) I L R 7 Bom 5 (13) (DB), Navivahoo v. Narotamdas Candas. (Do.) 

<1879) 13 Ch D 110 (118) : 41 L T 388, In re Bishop. (Violation of injunction — 
No contempt if the party has bona fide believed that in spite of his havin" 
received a notice of injunction by telegram, no injunction had in fact been 
f ranted and the circumstances show that his belief was reasonable ) 

<1873) L R 9 Q B 219 (225) : 28 L T 222, Onslow's and Whalley's case. (It is 
contempt of Court to address public meetings alleging that the defendant is not 

guilty and that there is a conspiracy against the defendant and that he cannot 
. have a fair trial.) 


<1864) 5 B & S 299 (308, 310) : 122 E R 842 (845, 846), Ex parte Pater. (Every 
Court of Record has attached to its jurisdiction, as inherent in it, the power to 
punish for contempt. The Barrister may be punished for contempt of Court even 
for language professedly used in the discharge of his function as advocate ) 

<1821, 4 B & Aid 329 (334) : 106 E R 958 (960), The King v. Davison. (A Judge 

Bitting at nisi pnus has the power of fining a defendant for contempt committed 
vy nim in the course of addressing the jury.) 

8. 1950 All 556 (Prs 10, 11) [A1E V 37 O 225] : I L R (1952) 1 All 131 ■ 52 Cri 
L Jour 1062 (FB), State v. Brahma Prakash. . 52 On 
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Article 19 this article for its validity. Even if it be held otherwise it is clearly a 

Notes 34-35 law the validity of which is expressly saved by cl. (2). See also 

Art. 129 under which the Supreme Court is declared to be a Court of 
Record having all the powers of such Court .including the power to 
punish for contempt. 

It should be noted that under cl. (2), it is’only the law relating 
to contempt of Court that is saved from becoming void as being a 
restriction of the freedom of speech and expression guaranteed under 
cl. (l) (a). The law as to contempt of authority of the legislative 
bodies or of public servants is not saved under cl. (2). 

In so far as there may be any legislative enactment defining and 
punishing contempt of Court or other authority with imprisonment, 
its validity will be saved under Art. 21, apart from the provisions of 
cl. (2) — See Note 7. 

35. Defamation. — Clause (2) also exempts from the operation 
of cl. (1) (a) the law as to defamation. The law of defamation is a defi¬ 
nite'limitation of the freedom of speech and expression, inasmuch as 
it makes the expression of defamatory words^actionable as a civil wrong 
and also punishable as an offence. According to the definition of 
defamation given in Mr. Ramaswami Iyer’s Law of Torts, 4th Edn., 
1950, p. 244, defamation is the -wrong done by a person to another’s 
reputation by words, signs or visible representations. Thus, the wrong 
is essentially a -wrong done through words or expressions and, in so 
far as defamatory words are made actionable or punishable by law, 
the law is a restriction on the freedom of speech and expression. 

The law of defamation consists of two branches: (1) civil branch 
and (2) the criminal branch. The civil branch is essentially based on 
the English Common Law which has been applied in India also as 
embodying the principles of justice, equity and good conscience, and 
which is contained in the English and Indian decisions on the subject. 
The criminal branch is found in Ss. 499 and 500 of the Penal Code. 
These sections are validated under cl. (2) in spite of their embodying 
a restriction on freedom of speech and expression. 1 But even apart 
from cl. (2), the validity of the above sections in the Penal Code would 
seem to be saved on the ground of their falling under Art. 21 and not 
this article—See Note 7. Even under the clause as it stood before the 
amendment made by Constitution (First Amendment) Act, 1951, the 
law of defamation was exempted from the operation of the clause 
guaranteeing freedom of speech and expression under this article. In 
the United States of America also, where the freedom of expression is 
a constitutional right but where there is no express provision similar 
to cl. (2) specifically exempting the law of libel and slander from the 
operation of the constitutional provision guaranteeing freedom of 
speech and expression, such law is not unconstitutional. 3 

Article 19 — Nole 35 

1. 1951 Cal 176 (Pr 24) [AIR V 38 C 80 (T)]: 52 Cri L Jour 1422 (DB), Dr. Suresh 
Chandra v. Punit Goala. 

2. (1931) 283 U S 697 (715): 75 Law Ed 1357 (1367), Near v. Minnesota. (Punish¬ 
ment for the abuse of the liberty accorded to the Press is essential to the protec- 
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Under English law, defamation” is the generic name for the 
wrong. “Libel” and “slander” are particular forms of the wrong. The 
question'whether a statement or a representation falls within the one 
or the other category is important in England and the United States, 
where a slander unlike libel is not always actionable or punishable! 
The question is not material in India where both forms are treated 
alike. Libel is the name given to defamatory statements or represen¬ 
tations in writing or otherwise recorded (e. g., by printing, typing, 
lithography, etc.), while slander denotes defamatory statements or 
representations which are expressed by one speech or its equivalents. 
Inasmuch as cl. (1) (a) guarantees not only the freedom of spoken 
word but also of the written word, both the law as to libel as well as 
slander would prima facie amount to a restriction of the freedom 
guaranteed by that sub-clause, had it not been saved under cl. (2). 


36. Incitement to offence. _ Under cl. (2), as it stood before 
the amendment by Constitution (First Amendment) Act, 1951, it was 
held in some decisions that a law forbidding or punishing incitement 
to offence would be void as being an unwarranted restriction on the 
freedom of speech and expression under cl. (1) (a). 1 (See Note 26.) 
This has been expressly pointed out in the Statement of Objects and 
Reasons, extracted immediately under the text of this article for the 
Constitution (First Amendment) Act, 1951. In order to get o’ver this 
defect in the provision, incitement to offence has been specifically 
included in cl. (2) as one of the matters in relation to ^hich a law 
may impose reasonable restrictions on the freedom of speech and 
expression. Tho Supreme Court, however, has held that incitement to 
murder or other violent crime would necessarily endanger the security 
of the State and hence a restriction against such incitement would be 
constitutional even under cl. (2) as it stood prior to its amendment. 3 

Incitement to offence is itself an offence under English law, 3 
although the offence incited has not been actually committed. 

Under the Penal Code, S. 107, instigation of a person to commit 
an offence will amount to abetment and such abetment is punishable 
under the provisions of the Penal Code. Under S. 117 of the Penal 


for the DubHc oap' n 7 ^ that subject fche libeler to responsibility 

Drotecti^n 1 f ! 8f0rthe PriVatG iDjurj are nofc abolished by the 

protection extended in the American Constitution. The law of criminal libel 
rests upon that secure foundation.) 

Article 19 — Note 36 

( Tl [A IW 9]: l T s G R 654: ILR31 pat544; 1952 

offence of vfoln rl ° f , l Shailabalad ^- (Incitement to commit 

of SWe” and/ mUrder ,' WaS bef ° re the amen dment covered by "security 
btate and now it is expressly covered by the amendment.) 

jour 5 13?3 C (S 3 C) T, 39] 1 4952 S 0 E 654: ILK 31 ™ 544: 1952 Cri L 

Jour ld7i * (S C), btate of Bihar v. Shailabaladevi. 

3. (1805) 6 East 464 (472) : 102 E R 13G5 (1368), The Kina v Philinvs IFn 

fiXtTit«lf Pr ° VOk 3 “ n ° ther t0 C ° mmit misdemea nour of sending challenge to 
ngnt is itself a misdemeanour indictable ) e 

(1801) 2 East 5 (17, 18): 102 E R 269 (274), The King v. Biggins. (Soliciting and 
inciting servant to rob hie master is an offence.) I citing and 
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Article 19 Code, even instigating the public in general to commit an offence is 
Notes 36-37 an offence in itself. 

37. The film as a medium of expression. — In B. M . 

Seshadri v. District Magistrate , Tan jo re, 1 it was held by the High 
Court of Madras that the licensee of a cinema theatre, who exhibits 
films, cannot he said to be exercising his freedom of speech and 
expression in exhibiting films which he desires to exhibit, inasmuch 
as he is not exhibiting them either as the expression of his thoughts 
or ideas or of those borrowed from someone else and adopted by him 
According to the High Court of Madras, he is doing nothing but 
carrying on a business. His right to freedom of speech and expression 
is no more infringed by his being prohibited from exhibiting certain 
films or by being directed to exhibit certain films than in the case of a 
book-seller who is prohibited from selling certain books or is directed 
to sell certain other books. 

In the United States of America, it was held in Mutual Film 
Corporation v. Industrial Commission of Ohio, 2 that freedom of 
speech and publication, with responsibility only for abuse, was not 
violated by the provision for the creation of a board of censors which is 
to examine and censor as a condition precedent to exhibition of motion 
picture films which are to be publicly exhibited. But the above view 
should be treated as superseded by the decision of the Supreme Court 
in Burstyn v. Wilson . 3 As to the effect of this decision the following 
passage from the Annotation in the Lawyer’s Edition of the Supreme 
Court Reports, 96 Law Ed. at p. 1129, may be quoted : 

“ Overruling earlier decisions to the contrary, so far as incon¬ 
sistent, the Supreme Court has now held that motion pictures are 
within the ambit of the constitutional protection of free speech and 
press, even though their production, distribution and exhibition is 
a large-scale business conducted for private profit, and they are 
designed to entertain as well as to inform, and even though it could 
be assumed that they possess a greater capacity for evil, particularly 
among the youth of a community, than other modes of expression. 

“ However, the Court recognised that motion pictures are not 
necessarily subject to the precise rules governing any other parti¬ 
cular method of expression. It is still an open question whether a 
state may establish a system for the licensing of motion pictures 
and refuse a license on account of the conte nts of a picture under a 

Article 19 — Note 37 

1. 1952 Mad 120 (Pr 13) [AIR V 39 C 58] : ILR (1953) Mad 636 (DB). (AIR 
1951 Mad 70 (S B), Ref. to.) 

2. (1915) 236 U S 230 (245) ; 59 Law Ed 552 (560). 

3. (1952) 96 Law Ed 1098 (1106) : 343 U S 495 (502). (The Supreme Court 
ruled that no film can be banned on the ground that is is sacrilegious — Movies 
had the same constitutional status as other information media and censorship 
on religious grounds was illegal.) 

ISee also (1947) 334 U S 131 (166) : 92 Law Ed 1260 (1297), United States v. 
Paramount Pictures, Inc. (Moving pictures, like newspapers and radio, are 
included in the press whose freedom is guaranteed by the First Amendment.)] 


% 


RIGHTS AS TO FREEDOM OF SPEECII, ETC. 


411 



clearly drawn statute. All that has been squarely decided by the Article 19 
Supreme Court is that a state violates the constitutional guaranty Notes 37—39 
of free speech and press if it bans a motion picture on the basis of 
a censor’s conclusion that it is ‘sacrilegious: Burstyn v. Wilson* 
or that it is of such character as to be prejudicial to the best interests 
of the people : Gelling v. Texas. 6 " 


38. Revolutionary movements — It is clear that any law for 
putting down revolutionary and subversive movements, or movements 
and trends for destroying all organized Government is in the interest 
of the security of the State”. Hence, the validity of such a law will 
be saved under cl. (2) of this article, although it may restrict the 
freedom of speech and expression. Even in the United States of 
America, restriction of the constitutional freedom of speech and expres¬ 
sion has been regarded as amply justified if directed against such sub¬ 
versive movements. 1 But if the danger is a remote one, restriction of 
the freedom of speech and expression will be unconstitutional. Thus, it 
has been held that applying a penal statute to a political party, one of 
the doctrines of which, established by reference to a document not 
exhibited to any one, may be said to be ultimate resort to violence at 
some indefinite future time against organized Government, is unconsti¬ 
tutional. 2 Similarly, merely because a particular organization advocates 
the employment of unlawful means to effect industrial or political 
changes, every meeting held under the auspices of such organization for 
the discussion of public issues must not be treated as ipso facto a danger 
to organized Government, and if the meeting is held actually for a 
lawful discussion of public issues, a statute making participation in such 
meetings unlawful merely because the meeting is held under the auspices 

of an organization of the above kind will be unconstitutional. 3 See also 
Note 26. 


39. Distribution of handbills, etc., in public streets—In 

the United States of America the question about the freedom of distri¬ 
buting handbills, pamphlets, leaflets, etc., in public streets has come 


4. (1952) 96 Law Ed 1098 : 343-U S 495. 

5. (1952) 96 Law Ed 1359 (1359) : 343 U S 960 (960). 


Article 19 — Note 38 

fioSrtrQ T U ^ 7 JT 1] : 71 LaW Ed 1095 (U04) ’ Whitne V v - California. 

<1924 69 Law Ed 1138 (1146,1147): 268 U S 652, Gitlow v. New York. (Advocating 

overthrow of Government by revolutionary mass action etc., is inherently un. 
lawful — State may punish utterances endangering foundations of organized 
Government and threatening its overthrow by unlawful means ) 

[See also (1949) 94 Law Ed 925 (951) : 339 U S 382, American Communications 
Association v. Douds. (Statute requiring statement of a person’s beliefs is not ipso 
facto invalid — Statute requiring disclosure of affiliation with or membership 
in Communist party-Validity upheld — Statute requiring affiant to state that 
he does not believe m and is not a member of or supports any organization 
that believes in or teaches the forceful overthrow of the Government—Validity 
upheld by equally divided Court.) J 

2. (1937) 301 U S 242 (259) : 81 Law Ed 1066 (1076), Herndon v. Loiory. 

3. (1937) 299 U S 353 (357) : 81 Law Ed 278 (280), De Jonge v. Oregon. 
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up for consideration by the Supreme Court of the United States'of 
America and the right has been treated as part of the right of freedom 
of expression guaranteed by the Constitution. 1 But the right may be 
restricted under the general principles according to which the restric¬ 
tion of constitutional liberties has been considered permissible. 2 

40. Restriction of canvassing, solicitation of business, 
etc. — The right to canvass orders or votes is part of the freedom of 
speech and expression and as such any unreasonable restriction of the 
right, which is not justified by the Constitution, will be void. 1 

41. Loudspeakers, ban of. —In Sovacs v. Cooper it was held 
that the banning of the use of loudspeakers in public streets under a 
law which prohibited the making of loud and raucous noises in public 


Article 19 — Note 39 

1. (1943) 318 U S 413 (414) : 87 Law Ed 869 (871), Jamison v. Texas. (Law for¬ 
bidding distribution of handbills on city streets interferes with freedom of press 
and in the case of handbills containing iuvitation to participate in religious 
activity, constitutional guarantee of religious freedom.) 

(1946) 326 U S 501 (504, 505) : 90 Law Ed 265 (267), Marsh v. Alabama. (Dis¬ 
tribution of religious literature cn private property — Law prohibiting— Held to 
be unconstitutional.) 

(1943) 319 U S 141 (149) : 87 Law Ed 1313 (1320), Martin v. Struthers. (Dis¬ 
tribution of literature—Law forbidding person distributing, to ring door-bell or 
otherwise summon inmates to the door for the purpose of receiving literature is 
unconstitutional invasion of right of freedom of speech and press, since the law 
by failing to distinguish between house-holders who are willing to receive the 
literature and those who are not, is extended further than is necessary for the 
protection of the community.) 

2. (1939) 308 U S 147 (160) : 84 Law Ed 155 (164), Schneider v. Irvington. 
(Municipal law for regulating conduct of persons using public streets for the 
purpose of keeping them open and available for movement of people and property 
is not ultra vires , so long as legislation to this end does not abridge the constitu¬ 
tional liberty of one rightfully upon the street to impart information through 
speech or distribution of literature—Municipal ordinance which prohibits distri. 
bution of leaflets, handbills etc., on public streets is ultra vires although the 
object is to prevent the littering of a street by 'persons who after receiving the 
handbills, throw them away.) 

[See (1942) 316 U S 52 (54) : 86 Law Ed 1262 (3.265), Valentine v. Chrestenscn . 
(Prohibition of distribution in city streets of handbills, held not ultra vires in 
circumstances of the case.)] 

Article 19 — Note 40 

1. (1945) 323 U S 516 (537): 89 Law Ed 430 (444), Thomas v. Collins. (Requiring 
labour organizer to obtain an organizer’s card before soliciting membership etc., 
of union is unconstitutional.) 

(1943) 319 U S 105 (108, 109): 87 Law Ed 1292 (1296), Murdoch v. Pennsylvania* 
(Exacting license fee for house to house canvassing for religious books is uncons, 
titutional.) 

(1939) 308 U S 147 (162, 163): 84 Law Ed 155 (165, 166), Schneider v. Irvington. 
(Prohibiting door to door canvassing except with the permission of the police is 
ultra vires.) 

Article 19 — Note 41 

1. (1949) 336 U S 77 (SO, 81) : 93 Law Ed 513 (519). ((1948) 334 U S 558 : 92 
Law Ed 1574, Saia v. New York, Distinguished.) 
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streets was not unconstitutional. The decision proceeded on the ground 
that freedom of speech necessarily implied the willingness of the 
listener to listen and that this necessarily meant an opportunity to him 
to choose whether to listen or not. As this opportunity was denied to 
the listener in the case of loudspeakers employed for advertisement 
purposes in public streets, it was held that the prohibition of such 
loudspeakers in public streets was not a denial of the right of free 
expression and speech. But in Saia v. New York? a law prohibiting 
the use of amplifying devices causing sounds upon public streets an<h 
public places, except with the permission of the chief of police of the? 
town, without prescribing any standard for the exercise of his discrei 
tion, was held to be unconstitutional. The opinion which was delivered! 
by Justice Douglas on behalf of the Supreme Court was based on the 
ground of pre-censorship or previous restraint on freedom of speech, 
being unconstitutional. Justice Douglas also observed as follows: | 
“Loudspeakers are to-day indispensable instruments of effective public! 
speech. The sound truck has become an accepted method of political 
campaigning. It is the way people are reached.” In the same case, 
however, Justices Frankfurter (with whom Reed and Burton JJ 
concurred) and Jackson were for controlling the “aural aggression’! 
caused by these devices. It is not clear what the position^-Quld bo] 
under this article. Possibly the prohibition of disturbing noise.4 
especially at night times or near hospitals and so on might be sustain etf 
as a reasonable restriction imposed in the interests of public order. 


, 42 ' Picketing, prohibition of—Odham’s Dictionary describes 
a picket’ as a striker posted on guard outside a place of employment 
during a strike, to dissuade blacklegs or non-unionists from continuing 
at work. The same Dictionary also gives the meaning of the word 
picket as a verb, as to endeavour to dissuade persons from remain¬ 
ing at work by use of pickets”. The word ‘picket’ is also used in 
common parlance to describe the action of people who station them¬ 
selves at the entrance of a business house and try to dissuade people 
from dealing with that business house. It seems to cover all cases where 
certain people station themselves at a certain place and try to dissuade 
others from doing something there. It is clear, therefore, that picketers 
exercise their right of free speech and expression in picketing and any 
restriction of picketing as such will, therefore, have to be justified as 
falling under cl. (2) before it can be held as constitutional. 

In the United States of America also, the right of picketing is 


2. (I 9 48) 334 U S 558 (559, 560) : 92 Law Ed 1574 (1577). (This case was disting, 
rushed in Kovacs v. Cooper. (1949) 336 U S 77 : 93 Law Ed 513 (519).) 

[Scaaiso (1951]I 96 Law Ed 1068 (1077) : 343 U S 451, Public Utilities Com. 
mission v. Poliak. (Installation in passenger vehicles of street vehicles of recei¬ 
vers and loudspeakers for transmission of radio programmes consisting mainly 
of music interspersed with commercials -Held this was not precluded by the 
Constitution Black J . : Subjecting passengers to broadcasting of news, public 
speeches, views or propaganda of any kind, would violate the First Amendment 
■~-0°uglas J diBeented, holding that “forcing a captive audience” to listeh 
violated the liberty guaranteed by the due process clause.)] 
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Article 19 regarded as involving the freedom of speech and undue restrictions on 

Note 42 the right are watched with jealousy. 1 

But even peaceful picketing may be restrained or prohibited in 
the interests of law and order if members of the picketing party have 
been guilty of acts of violence and the peaceful picketing is seen to 
have a coercive effect. 2 

In cases that have come up before the High Courts in India 
relating to the constitutionality of forbidding of peaceful picketing, the 
Courts have inclined in favour of the prohibition where the picketing 
interferes with the lawful exercise of their rights by other persons. 
Thus, in Damodar Ganesh v. State f S. 7 (1) of the Criminal Law 
Amendment Act, 1932, under which peaceful picketing in a mill area 
during a period of strike was prohibited, was held to be valid and not 
ultra vires. The ground of decision was that the right of free speech 
and freedom of movement claimed by the picketers conflicted with the 
right of freedom of carrying on their occupation by the others who 
wish to work and, therefore, taking into consideration this conflict, the 
restriction was a reasonable one imposed in the interests of the general 
public. (See Note 10.) A similar decision was also arrived at by a 
learned Judge of the Madras High Court in In re V eng an 41 in which 
his Lordship held that S. 7 of the Criminal Law Amendment Act, 
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1. See (1943) 320 U S 293 (295, 296) : 88 Law Ed 58 (60), Cafeteria Employees 
Union v. Angelos. (Picketing, prohibition of, by law held unconstitutional res¬ 
triction of freedom of speech—Right to picket cannot be taken away merely 
because there have been isolated incidents of abuse falling far short of violence 
occurring in the course of picketing.) 

(1942) 315 U S 722 (725) : 86 Law Ed 1143 (1146), Carpenters and Joiners 
Union v. Bitter's Cafe. (Right to freedom of speech and to communicate peace¬ 
fully to the public the facts of legitimate dispute is not lost merely because a 
labour dispute is involved or because the communication takes the form of 
picketing.) 

(1941) 312 U S 321 (325): 85 Law Ed 855 (857), American Federation of Labor 
v. Swing. (Forbidding resort to peaceful persuasion through picketing is uncon¬ 
stitutional.)] 

[See also (1940) 310 U S 106 (113) : 84 Law Ed 1104 (1108), Carlion v. State 
of California. (Display of banners by picketing made unlawful—No qualifica¬ 
tion made— Ultra vires.) 

(1940) 310 U S 88 (98, 99) : 84 Law Ed 1093 (1100), Thornhill v. State of 
Alabama. (Statute forbidding loitering or picketing at scene of labour dispute, 
may be ultra vires if it leaves no room for exceptions on the ground of special 
circumstances justifying the publication of the facts of the dispute.)] 

2. (1941) 312 U S 287 (291, 294) : 85 Law Ed 836 (840, 842), Milk Wagon 
Drivers Union v. Meadoivmoor Dairies. (Injunction against peaceful picketing 
does not involve infringement of right of free speech so long as previous acts of 
violence, neither episodic nor isolated, by members of the picketing union or their 
sympathisers, give to continued picketing, even though peacefully carried on, a 
coercive effect—Picketing which is itself peaceful may be coercive when set in a 
background of violence—Right of peaceful picketing cannot be forfeited merely 
because of dissociated acts of past violence nor may be enjoined merely because it 
may provoke violence in others.) 

3. 1951 Bom 459 (Prs 9, 11, 12) [AIR V 33 C 101] : 1952 Cri L Jour 37 (DB). 

4. 1952 Mad 95 (Prs 5, 6, 8, 10) [AIR V 39 G 47] : I L R (1952) Mad 553. 
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1932, under which certain persons were convicted for picketin'* of 
shops owned by North Indians in the city of Madras, was not ultra 
vires. According to his Lordship, not only there was a conflict of 
Fundamental Eights involved but also, the picketing was calculated to 
undermine the security of the State itself by creating bad blood between 
South Indians and North Indians. It is submitted with respect that 
although the right of free movement under sub-el. (d) of cl. (1) of this 
article may be restricted by law under cl. (5) in the interests of the 
general public.and the validity of S. 7 of the Criminal Law Amend¬ 
ment Act, 1932, may be sustained on that ground, a restriction on the 
freedom of speech and expression of picketers would not be constitu¬ 
tional unless such restriction was necessary in the interests of public 
order. In this connection, it may also be noted that S. 7 of the 

Criminal Law Amendment Act, 1932, is more concerned with acts of 
persons than with their words. 


43. Restrictions on freedom of speech and expression — 
Miscellaneous examples. — Requiring a licence from a person 
engaged in the business of publishing advertisements in any news¬ 
paper, magazine, periodical or publication, having a circulation of 
more than a stated number, has been held in the United States of 
America to abridge the freedom of the press. 1 

Rustication of a student of a college on the ground that he had 
issued a handbill containing a scurrilous attack on the authorities of 
the college was held justified in the undermentioned case. 2 The ground 
of decision was that there was a conflict of rights in such cases, between 
the right of free expression of the student and the right of the autho¬ 
rities to maintain discipline in the college and that the exercise of the 

rights guaranteed by cl. (l) should not infringe the rights of others. 
(See also Note 10.) 

44. Clause (1) (b)-(General). _ Under el. (1) (b), the right 
to assemble peaceably and without arms is guaranteed. The sub-clause 
has to be read with cl. (3) of this article which permits the right to be 
restricted by reasonable provisions of law in the interests of public 
order. It must be noted that re strict ion in the “interests of the general* 
jmbhc' ■ is not permitted unde?’ this^lause. Therefore, unless the I 
restnction is called for in the interests of public order, it will be void." 
As to the meaning of ‘public order’, see Note 23. 

This sub-clause guarantees the right of assembly. It must be 

istinguished from the right to form associations or unions which is 

guaranteed under sub.cl. (c), subject to the restrictions permissible 
under cl. (4). 

Under the Constitution of the United States of America, First 
__mend ment, the Congress, i. e., the Central Legislature of the U nited 

Article 19 — Note 43 

‘iSo 297 U S 233 (244) : 80 Law Ed 660 (666) ' Gros J ean American | 

V 9 „ 51 R Pe , ps “ 59 < P * 5 > [ AIR V 38 C 22] : 2 Pepsu L E 500 : 52 Cri L Jour 403 
Jang Bahadur v. Principal , Mahendra College. 
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States, is prohibited from making any law abridging the right of the 
people peaceably to assemble and to petition the Government for 
redress of grievances. This provision may be taken to correspond to 
sub-el. (b). In cases not covered by the First Amendment, th^ right of 
assembly is regarded as protected by thfe clause against depriving any 
person of his liberty without due process of law in the Fifth and the 
Fourteenth Amendments. It has been held in America that the consti¬ 
tutional right of free assembly is infringed by a law requiring a permit 
to be taken for holding a public meeting in a public street, public 
Iparks, public buildings, etc., and authorising a certain officer to refuse 
j/the permit for purposes of preventing riots, etc. 1 This view would 
v obviously be untenable under this article because cl. (3) expressly 
permits restrictions on the right of free assembly in the interests of 
public order. 

It should be noted that sub-cl. (b) only guarantees the right to 
assemble peaceably and without arms . Even in the United States it 
has been held that American citizens have no right to associate together 

to drill or parade with arms. 2 

Under the Second Amendment to the Constitution of the United 
States of America, the right of the people to keep and bear arms has 
been assured and, therefore, the question of the validity of laws which 
may be regarded as curtailing this right has arisen. 3 Under the Indian 
Constitution there is no similar specific provision. But the restrictions 
imposed under the Arms Act have been questioned as violating the 
Fundamental Right under cl. (1) (f); but their validity has been upheld 
as being reasonable restrictions imposed in public interest. 4 

45. Right to take procession along highway. — The right 
to take a procession along a highway has not been expressly made a 
Fundamental Right under the Constitution. But undoubtedly, it is a 
legal right and possibly it may be treated as a Fundamental Right 
also if it is regarded as an aspect of the right of free assembly 

guaranteed by sub-cl. (b). 

It is conceived that the right of taking a procession along a high¬ 
way is also an aspect of the right to move freely throughout the 
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1. (1939) 307 U S 496 (514) : 83 Law Ed 1423 (1436), Hague v. Committee for 
Industrial Organization. ((1897) 167 U S 43 : 42 Law Ed 71, Davis v. Com- 
monwealth of Massachusetts , Distinguished.) 

2. (1886) 116 U S 252 (266, 267) : 29 Law Ed 615 (619), Dresser v. People of 
Illinois. 

3. See (1939) 307 U S 174 (178) : 83 Law Ed 1206 (1208), United Stales v. 
Miller. (National Fire-arms Act regulating and taxing the transfer of certain 
types of fire-arms and requiring the registration of such arms by persons 
possessing them held not unconstitutional.) 

4. 1953 Mad 476 (478) [AIR V 40 C 182] : 1953 Cri L Jour 917, Narasimha v. 
District Magistrate. 

1953 Madh B 236 (240) (Pr 10) [AIR V 40 C 88] : 1953 Cri L Jour 1409 (DB), 
Mahendra Bahadur v. State of Madhya Bharat. 
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territory of India guaranteed under sub-cl. (d). Hence, any restriction 
by law on the right, in order to he valid, will have to be reasonable 
and in the interests of public order, or in the interests of the general 

public. 1 See also A. I. R. Commentaries on the Civil Procedure Code 
5th (1951) Edn., S. 9, Note 24. 
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1. See 1951 Pat 242 (Pr 8) [AIR V 38 C 481 (DB), Inderdeo Singh v. The State. 
(The restriction imposed by the Bihar Maintenance of Public Order Act (3 of 
1950), so far as it related to public processions, etc., was not unreasonable.) 
l See also 1944 P C 33 (34, 35) [AIR V 31] (PC), Martin d Co. v. Faiyaz 
Husain. (The rights of the Shia Maliomedans to take out in procession tazias 
through the public streets are no more and no less than the rights of any 
member of the public. So, where public rights may lawfully be abridged, so may 
the rights of the Shias. When the electric company under a licence under the 
Electricity Act to supply electricity has been given the right to place the 

electric wires at a height of 20 feet on the public streets, the electric company 

must be taken te have been given the power to abridge the public right to 

carry through the streets objects of a greater height and the Shia Muslims 

would have no right to carry tazias along the public street of a height greater 
than 20 feet : AIR 1939 All 280, Reversed.) 


19_5 P C 36 (36, 37) [AIR V 12] (PC), Sd. Manzur Hassan v. Sd. Muhammad 
Zaman. (There is a right to conduct a religious procession with its appropriate 
observances along a highway. Persons of whatever sect are entitled to conduct 
religious processions through public streets so that they do not interfere with 
the ordinary use of such streets by the public and subject to such directions as 
the Magistrates may lawfully give to prevent obstructions of the thoroughfare 
or breaches of the public peace; and a suit lies for the declaration of such right. 
But claim by persons of one sect for the exclusive use of the highway for their 
worship is untenable : (’77) ILR 2 Bom 457, Overruled.) 

1927 Mad 611 (611, 612) [AIR V 14] : 28 Cri L Jour 509, Venkata Subbaya v. 
Md. Falauddin Khaji. (Where Hindus of a certain place, in accordance with 
a decree obtained in their favour, applied for leave to take procession along the 
streets and the Magistrate passed an order under S. 144, Criminal P. C.,”‘ 
forbidding the Hindus to conduct that procession, holding that the likelihood 
of noting and bloodshed was too great to allow them to exercise their lawful 
rights — Held , that this was a confession of impotence on the part of the 
authorities. The District Magistrate is the person who is to look after the 
peace of his district and naturally in cases of sudden emergency it may be 
necessary to restrict a person from exercising a perfectly lawful right. But it 
should not be necessary to prevent that person not only on a particular occa- 
smn in the near future, but for all time, from exercising that right, because it 
would be too much trouble to render him adequate protection against persons 
who intended to disobey the law. Orders under S. 144 are not intended to be 

used as a means of depriving the citizens of lawful rights which have been 
declared by competent Courts.) 

(1941) 312 U S 569 (576) : 85 Law Ed 1049 (1054), Cox v. New Hampshire. (It; 
is not unconstitutional to require license for taking out procession on public ! 
street when licensing authority is not invested with arbitrary discretion to ( 
grant or refuse license and the provision is made only for the purpose of con. * 

, aDd arran 6 in 6 for proper police arrangement.) 

•( 83) ILR 6 Mad 203 (222) (FB), Sundram Chetti v. The Queen. (In affording 
special protection to persons assembled for religious worship or religious cere, 
monies, the law points to congregational rather than private worship and it may 
fairly be required of congregations that they should inform the Magistrate or 
Folice at what hotfrs they customarily assemble for worship, in order that the 
rights of other persons may not be unduly curtailed. No sect is entitled to 
-deprive others for ever of the right to use the public streets for processions, on 

l.Ind.Con. 27. 
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46. Clause (l) (c)—(General)— Clause (1) (c) guarantees the 
right to form associations or unions. This clause has to be read with 
cl. (4) of this article which permits the imposition of legal restrictions 
on the right in so far as such restrictions may be reasonably required 
in the interests of public order or morality. 1 

In Gompers v. Buck's Stove and Range Co., 2 Mr. Justice Lamar 
of the Supreme Court of America observed as follows : 

“Society itself is an organization and does not object to organi¬ 
zations for social, religious, business and all legal purposes. The 
law, therefore, recognizes the right of working men to unite and to 
invite others to join their ranks, thereby making available the 
strength, influence, and power that come from such association. By 
virtue of this right, powerful labour unions have been organized. 

“But the very fact that it is lawful to form these bodies, with 
multitudes of members, means that they have thereby acquired a 
vast power, in the presence of which the individual may be helpless. 
This power, when unlawfully used against one, cannot be met, 
except by his purchasing peace at the cost of submitting to terms 
which involve the sacrifice of rights protected by the Constitution; 
or by standing on such rights, and appealing to the preventive 
powers of a Court of equity. When such appeal is made it is the 
duty of Government to protect the one against the many as well as 
the many against the one.” 

The above passage explains the rationale of permitting reasonable 
restrictions on the right of forming associations and unions. It is 
worthy of note that the right of free association is considered so im¬ 
portant that the Constitution permits restriction of the right only in 
the interests of public order or morality and not in the “interests of 
the general public” which is a very much wider phrase. 

The restrictions imposed on the freedom of association must not 
only be in the interest of public order or morality but must also be 
reasonable. In The State of Madras v. V. G. Row? the Supreme Court 

the plea of the sanctity of their place of worship, or on the plea that worship is' 
carried on therein day and night.)] 
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1. 1952 Cal 901 (905) (Pr 26) [AIR V 39], Bidhu Bhusan v. State of West 
Bengal. 

2. (1911) 221 U S 418 (439) : 55 Law Ed 797 (805). 

3. 1952 S C 196 (Prs 16, 19) [AIR V 39] : 1952 SCR 597 : 1952 Cri L Jour 
966 (SC). (Confirming on appeal : AIR 1951 Mad 147 (FB).) 

[ See also 1952 Trav Co 217 (223, 224) [AIR V 39] : ILR (1952) Trav Co 1 : 1952 
Cri L Jour 1066 (FB), G. Chadayammury v. State. (Section 3 of the Cochin 
Criminal Law Amendment Act (1124) oversteps the bounds of permissible 
legislation and it therefore has to be declared to have become void on the 
coming into force of the Constitution. Likewise the notifications issued under 
that section would also become void. The safeguard of a judicial review which 
is provided in the Act is really illusory. The absence of a provision for proper 
notice or sufficient publicity and the imposition of a time 'limit for seeking a 
review of the Government order or notification by the High Court make that 
law overstep the bounds of permissible legislation in such a way that Art. 19 (4) 
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held that S. 15 (2) (b) of the Criminal Law Amendment Act, 1903, as 
amended by the Criminal Law Amendment (Madras) Act, 1950, fell 
outside the scope of authorised restrictions under cl. (4) of this article 
and was, therefore, unconstitutional and void. The ground of decision 
was that the impugned provision imposed unreasonable restrictions 
on the freedom of association. Patanjali Sastri, C. J., in delivering the 
opinion of the Court observed as follows : 

“The right to form associations or unions has such wide and 
varied scope for its exercise, and its curtailment is fraught with 
such potential reactions in the religious, political and economic 
fields that the vesting of authority in the executive government to 
impose restrictions on such right, without allowing the grounds of 
such imposition, both in their factual and legal aspects, to be duly 
tested in a judicial inquiry, is a strong element which, in our 
opinion, must be taken into account in judging the reasonableness 
of the restrictions imposed .... on the exercise of the Fundamental 
Right under Art. 19 (1) (c) ; for, no summary and what is bound 
to be a largely one-sided review by an Advisory Board, even where 
its verdict is binding on the executive government, can be a substi¬ 
tute for a judicial enquiry. The formula of subjective satisfaction of 
the Government or of its officers, with an Advisory Board thrown 
in to review the materials on which the Government seeks to over¬ 
ride a basic freedom guaranteed to the citizen, may be viewed as 
reasonable only in very exceptional circumstances and within the 
narrowest limits, and cannot receive judicial approval as a general 
pattern of reasonable restrictions on Fundamental Rights.” 

The right to form associations or unions under sub-cl. (c) refers 
not only to the initial commencement of the association but also to 
the continuation of the association as such, as it is obvious that if an 

of the Constitution cannot save it. It is an unreasonable restriction on the 
exercise of the right conferred by Art. 19 (1) (c), and therefore on the coming 
into force of the Constitution, not only S. 3 of the Act but also the notifications 
issued under it became void.) 

1953 Trav-Co 174 (Prs 2, 3) [AIR V 40 C 58] : 1953 Cri L Jour 915 (DB), 
Krishna Warrier v. State. (Travancore-Cochin Public Safety Measures Act 
contains no provision for a judicial review of the declaration nor does it pro¬ 
vide for a reference to any advisory board. Section 23 of the Act is nothing but a 
reproduction of S. 16, Indian Criminal Law Amendment Act, with words added 
to widen its scope and amplitude and contains restrictions which are not in any 
sense reasonable within the meaning of Art. 19 (4) of the Constitution. There¬ 
fore the section and the notification issued under the same declaring the Cochin 

Communist Party unlawful are ultra vires the Constitution : AIR 1952 S C 
196, Rel. on.)] 

[Compare 1952 Assam 167 (169) (Prs 8, 9) [AIR V 39] : I L R (1952) 4 Assam 
18 : 1952 Cri L Jour 1659, Prabhat Malla v. D. C. Kamrup. (Criminal Law 
Amendment Act, Ss. 15 and 16—Far from imposing restrictions on a citizen’s 
right given by Art. 19 (1) (c) of the Constitution of India, S. 16 restricts the 
power of the Provincial Government in the matter of making a declaration by 
laying down certain requirements for a valid declaration. Assuming that such 
requirements can be regarded as restrictions on the right of a citizen to form 
an association, they cannot be regarded as unreasonable. The provisions of 
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association has to be dissolved the moment it has been formed, it can- 

not be said that the members have the right to form the association. 1 • 

_ % • 

The freedom to form an association necessarily includes the nega¬ 
tive right of not joining an association, inasmuch as a right to form 
an association necessarily implies the freedom of volition to form or 
not to form, to join or not to join an association or union. Hence, to 
compel a person by law to become a member of an association or a 
union is clearly a violation of his Fundamental Right under sub-cl. (c). 
This question was raised in Suryapalsingh v. U. P. Government 5 
and it was held that the Act in question in that case was not liable to 
be impugned on the ground of its coercing or compelling any one to 
join any association or union against his will. 

If a Legislature should enact a law which, while nominally allow¬ 
ing formation of a trade union, makes the right to form a union 
illusory by preventing the union from doing anything in the interests 
of the members, then the legislation would be rendering the right, 
which is guaranteed by this article, illusory and the legislation could 
be impugned as affecting the Fundamental Right under cl. (l) (c). 6a 

The sub-clause does not refer to statutory bodies like local boards 
and municipalities. Hence, the supersession of a local board or munici¬ 
pality under the relevant law cannot be deemed as an invasion of the 
Fundamental Right to form associations or unions under sub-cl. (c). 6 
(See also Note 48.) 

47. Nationalisation of industry. — See NOTE 79. 

48. Labour and trade unions.—Sub-clause (c) of cl. (1) expressly 
guarantees the right to form unions. Hence, the right to form labour 
unions and trade unions, etc., is specifically and in terms guaranteed 
by the Constitution. 1 This right of employees to form themselves into 
unions is recognized in all civilized countries. As was observed by the 
Supreme Court of the United States of America, 2 “employees have as 

Ss. 15 and 16 cannot, therefore, be held to ogend the Fundamental Rights 
guaranteed by Art. 19 (1) (c).) ] 

4. 1951 Mad 147 (Pr 88) [AIR V 38 C 16] : 52 Cri L Jour 515 (FB), V. O. Row 
• v. State of Madras. 

5. 1951 All 674 (Pr 132) [AIR V 38 C 182] : I L R (1952) 2 All 46 (FB). (Under 
the U. P. Zamindari Abolition and Land Reforms Act (I [1] of 1951), S. 114, no 
person can be made a member of the Gaon Samaj against his will. Hence there 
is no contravention of the provisions of Art. 19 (1) (c), Constitution of India.) 

5a. See 1951 Bom 105 (Pr 20) [AIR V 38 C 22] : ILR (1951) Bom 318 : 52 Cri L 
Jour 779 (DB), Raja Kulkarni v. State of Bombay. (Bombay Industrial Relations 
Act (11 of 1947) does not render illusory the right guaranteed by the Constitution 
to form trade unions.) 

6. 1952 Cal 901 (905) (Pr 26) [AIR V 39], Bidhu Bhusan v. State of West Bengal . 
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1. 1951 Bom 105 (Pr 20) [AIR V 38 C 22] : ILR (1951) Bom 318 : 52 Cri L Jour 
779 (DB), Raja Kulkarni v. State of Bombay. 

2. (1937) 30l U S 1 (33) : 81 Law Ed 893 (909), National Labour Relations 
Board v. Jones & Laughlin Steel Corporation. 

ISee also (1944) 89 Law Ed 430 (441) : 323 U S 516, Thotnas v. Collins . (The 
right to discuss and inform people concerning the advantages and disadvantages 
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clear a right to organize and select their representatives for lawful 
purposes as a corporate employer has to organize its business and 
select its own officers and agents.” 

Labour organizations are formed for the general purpose of 
improving or bettering the conditions and conserving the interests of 
its members as wage-earners. 3 Any undue restriction of the right of 
employees to form unions is unconstitutional. 4 But the right conferred 
by this sub-clause is subject to the provisions of cl. (4) of this article 
under which reasonable restrictions can be imposed upon the right in 
the interests of public order or morality. Even under the American 
Constitution, the State has the power to regulate labour unions with 
, a view to protecting the public interests. 5 

In Bamakrishniah v. President , District Board , Nellore , 6 the 
Madras High Court declared it as an unconstitutional and unwarranted 
interference with the right conferred by this sub-clause to prohibit 
teachers in recognized elementary schools, etc., from joining any but 
officially approved teachers’ unions. Their Lordships held as follows : 

“Rules contained in a certain Government Order, in so far as 
they empower the Director of Public Instruction to forbid the 
existence of, and dissolve, any teachers’ union not conforming to 
the rules and compelling teachers in local board or municipal service 
to obtain the permission of the board or council concerned before 
forming unions and in so far as they prohibit teachers in recognized 
elementary schools from becoming members of teachers’ unions or 
other teachers’ organizations not constituted in accordance with the 
Orders of the Government, should be declared to be void as constitu¬ 
ting an abridgment of the right of freedom of association guaranteed 
by Art. 19 (l) (c) of the Constitution.” 

Their Lordships of the Madras High Court also observed as follows : 

“It is well established that the exercise of any of the Funda¬ 
mental Rights, like the right of free speech, right of freedom of 
religion or the right of freedom of association, cannot be made 
subject to the discretionary control of administrative or executive 

of labour unions and of joining them is protected, not only as a part of free 
speech, but as a part of free assembly.)] 

3. (1908) 208 U S 161 (178) : 52 Law Ed 436, Adair v. VniteA States. 

4 . (1944) 89 Law Ed 430 (445) : 323 U S 516, Thomas v. Collins. (Requiring 
organizer of labour union to obtain and possess an organizer’s card before solicit¬ 
ing membership of union is unconstitutional.) 

[Compare (1950) 94 Law Ed 925(951): 339 U S 382, American Communications 
Asso. v. Douds. (Act requiring that as condition of a union’s utilizing the 
opportunities afforded by the Act, each of its officers should file an affidavit 
with the National Labour Relations Board that he is not a member of the 
Communist Party or affiliated with such party and that he does not believe in 
it and is not a member and does not support any organization that believes in 
or teaches the overthrow of the U. S. Government by force or by illegal or 
unconstitutional methods-Validity of requirement as to disclosure of member¬ 
ship or affiliation with Communist Party upheld by five Judges.)] 

5. (1944) 39 Law Ed 430 (441) : 323 U S 516, Thomas v. Collins. 

6. 1952 Mad 253 (254, 255) (Pr 7) [AIR V 39 C 105 (3)]: ILR (1953) Mad 57(DB). 
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Notes 48-49 right at its discretion. It is equally well established that there 

cannot be any restriction on the exercise of such a right which 
consists in a previous restraint on such exercise and which is in the 
nature of administrative censorship. The guaranteed freedoms cannot 
be abridged or abrogated by the exercise of official discretion.” 

Then their Lordships cited some decisions of the Supreme Court 
of the United States of America to illustrate this well-established rule. 
The decisions were, Lovell v. Griffin , 7 Hague v. Committee for 
Industrial Organization , 8 Schneider v. Irvington , 9 and Largent v. 
Texas} 0 

In Baja Kulkarni v. State of Bombay 11 the High Court of 
Bombay held that there was nothing in the Bombay Industrial Rela¬ 
tions Act (ll.of 1947) which renders the right guaranteed by sub-cl. (c) 
to form associations or unions illusory. The right to form a union, it 
was held, does not carry with it the right to represent, when there is 
an industrial dispute, before a conciliator or a Court of voluntary or 
« compulsory arbitration, those persons who are members of the Trade 
Union. Therefore, it was held that there was no abridgment of the right 
guaranteed by sub-cl. (c) by reason of Ss. 27A and 30 of the Bombay 
Industrial Relations Act. At the same time, the Bombay High Court 
conceded the proposition that if an Act prevented a trade union from 
doing anything in the interests of the members it would be rendering 
the right of forming a trade union illusory and so would contravene 
cl. (1) (c) of this article. 

49. Right of businessmen to form combinations. — It is 

clear under this article that right to form associations has been 

7 . (1938) 303 U S 444 (451) : 82 Law Ed 949 (953). (A municipal ordinance pro¬ 
hibiting distribution of circulars, handbooks etc., without permission obtained 
from the City Manager was held to be invalid because it struck at the very 
foundation of the freedom of the press by subjecting it to license and censorship.) 

8. (1939) 307 U S 496 (514, 516): 83 Law Ed 1423 (1436, 1437). (A municipal ordi¬ 
nance requiring the obtaining of a permit for public assembly in or upon the 
public streets, highways etc., was held to be unconstitutional — Roberts J. : 
Uncontrolled official suppression of the privilege of free speech cannot be made a 
substitute for the duty to maintain order in connection with the exercise of 
the right.) 

9. (1942) 308 U S 147 (163, 164) : 84 Law Ed 155 (166). (A municipal ordinance 
which prohibits canvassing, soliciting and the distribution of circulars or calling 
from house to house without first having received written permit from the chief 
of police held bad because the liberty of free speech was made to depend upon 
the exercise of the police officers’ discretion.) 

10 . (1943) 318 U S 418 (422) : 87 Law Ed 873 (877). (A municipal ordinance 
making it unlawful for any person to solicit orders or to sell books, wares or mer¬ 
chandise within the residential portion of a city without first obtaining a per¬ 
mit from the municipal authority was held to be an unconstitutional abridgment 
of the press and of speech—“Dissimination of ideas depends upon the approval of 
the distributor by the official. This is administrative censorship in an extreme 
form” : Read, J.) 

11 . 1951 Bom 105 (Prs 21, 22) [A I R V 38 O 22] : I L R (1951) Bom 318 : 52 
Cri L Jour 779 (DB). 
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guaranteed not only in favour of employees but also in favour of 
employers and traders and merchants, etc. In the United States of 
America owing to the operation of anti-trust laws, etc., considerable 
restriction is placed upon trade combinations. 1 It is doubtful how far 
such restrictions would be valid under cl. (4) of this article, because 
the clause permits restrictions of the right of forming associations or 
unions only in so far as they are necessary in the interests of public 
order or morality. Such restrictions may, however, be defended as 
reasonable restrictions of the right of carrying on business under 
sub-cl. (g), the restrictions being regarded as called for in the interests 
of the general public under cl. (5) of this article. It might be that 
while a restriction on the right to form associations and combinations 
among businessmen might itself be open to attack as unconstitutional 
under cl. (1) (c) read with cl. (4), such restrictions might be validly 
applied against objectionable activities of such combinations under 
cl. (6) read with cl. (1) (g). 

50. Supersession of local board, municipality, etc. — In 

Bidliu Bhusany. State of Bengal , l the question arose as to the constitu¬ 
tionality of the power given to the State under the Bengal Local 
Self-Government Act to supersede the local board. It was held that 
the power of supersession was not ultra vires. The ground of the 
decision was that the right guaranteed by sub-cl. (c) was the ordinary 
right which is enjoyed by all citizens. It had no reference to the right 
which was conferred by a particular statute to act as members of a 
body which was the creation of the statute itself. But even assuming 
that the members of the superseded board had as such members a 
Fundamental Right to form an association under the sub-clause, that 
right was subject to the provisions of cl. (4) under which it might be 
restricted in the interests of public order. It was held that the term 
“public order” was wide enough to include and justify the supersession 
of a local board for incompetency, as such incompetency might lead 
to public disorder resulting from the mismanagement of the affairs of 
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1. “Anti-trust laws are illustrations of social control which aim to further economic 
progress by enforcing competition : Northern Securities Co. v. United States, 
(1904) 193 U S 197 : 48 Law Ed 679 ; Standard Oil Co. v. United States, (1911) 
221 US 1 :'55 Law Ed 619. Some anti-trust laws have been held unconstitu¬ 
tional because unreasonable in not setting forth a standard of conduct, Inter - 
national Harvester Co. v. Kentucky, (1914) 234 U S 216 ; Cline v. Fink Dairy 
Co., (1927) 274 U S 445” — From Willis on Constitutional Law of the United 
States, 1936, p. 757. 

[See also (1910) 217 U S 433 (443) : 54 Law Ed 826 (831), Grenada Lumber Co. 
v. Mississippi. (Freedom of contract not unreasonably abridged by State Act 
which condemns as a combination in restraint of trades, agreement between 
retail lumber dealers.) 

(1905) 199 U S 401 (409, 410) : 50 Law Ed 246 (249, 250), Carroll v. Greenwich 
Insurance Company, New York. (Right of insurance companies not violated 
by law prohibiting them from entering into combination.)] 

Article 19 — Note 50 
1. 1952 Cal 901 (Pr 26) [AIRY 39]. 
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Article 19 the board. It was further held that the fact that the supersession of the 

Notes 50-52 board involved the loss of franchise, which otherwise the members of 

the board would have, did not also make the power of supersession 
ultra vires on the ground that it affected the right of franchise, inas¬ 
much as that right is not a Fundamental Right under the Constitution. 

51. Secret society—In Neiv York Ex Bel Bryant v. Zimmer¬ 
man} it was held by the Supreme Court of the United States of 
America that membership in a secret oath-bound association within a 
State is not a privilege arising out of citizenship of the United States 
so as to be protected by the privilege and immunity clause of the 
Federal Constitution. 2 Hence it was held that it was not unconstitu¬ 
tional to penalise membership of such secret association which has not 
filed a copy of its constitution, bye-laws, rules, regulations, oath of 
membership and roster of membership. This principle was applied to 
the Ku Klux Klan. 

• 52. Clause (l) (d). — This clause guarantees to a citizen the right 
to move freely throughout the territory of India. As stated in Note 2, • 
the rights guaranteed by this article are the rights of a free citizen. 
Hence, it is only a free citizen who can claim the Fundamental Right 
under this clause, namely, the right of freedom of movement throughout 
the territory of India. When a person is held in detention either after 
conviction for an offence or as a preventive measure, or otherwise, he 
necessarily is prevented from moving freely. But sub-cl. (d) does not 
apply to such a case, because the person whose freedom of movement is 
thus taken away is not a free person to whose rights alone this 
clause applies. Hence, in the case of such a person under detention, no 
question arises about the restriction on his freedom of movement being 
a reasonable restriction imposed in the interest of the general public 
and validated by virtue of cl. (5) of this article. Conversely, where a 
person’s freedom is not wholly taken away by his incarceration but 
only a restraint is placed on his freedom of movement, as for instance 
by interning him in a certain town or district or by externing him 
from a certain town or district, the validity of such restriction will 
have to be judged solely under this article and it cannot be treated as the 
deprivation of personal liberty covered by Art. 21 under which such 
deprivation will be justified if it is “according to procedure established 
by law”. All these principles have already been discussed in Note 2 
and Note 7 and have been established by the decision of the Supreme 
Court in Gopalan v. State of Madras. 1 (See also Note 4.) 

As will be clear from the above and as also from the principles 
discussed in Note 2, this sub-clause must be read with cl. (5) of this 

Article 19 _ Note 51 

1. (1928) 278 U S 63 (71, 72) : 73 Law Ed 184 (189). 

2. The Fourteenth Amendment to the Constitution of U. S. A. provided, inter 
alia : — “ No State shall make or enforce any law which shall abridge the 
privileges, or immunities of citizens of the United States.” 

Article 19 — Note 52 

1. 1950 S C 27 (Pr 12) [AIR Y 37 C 6]: 1950 S C R 88 : 51 Cri L Jour 1383 (SO). ~ 
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article. So read, it will be seen that the State has pcrtver to impose 
reasonable restrictions 1 ® on the right of freedom of movement of a free 
citizen where such restriction is necessary in the interests of the general 
public or for the protection of the interests of a Scheduled Tribe. The 
questions as to what will bo reasonable restrictions and what matters 
will be covered by the phrase “the interests of the general public” have 
already been discussed. (See Notes 20 and 21.) 

This sub-clause may be compared to Arts. 301 and 302. Under 

Art. 301, freedom of commerce and intercourse throughout the 

territory of India is assured. Under Art. 302, Parliament i 3 given 

power to impose restrictions upon the freedom of trade, commerce or 

intercourse between one State and another in the public interest. The 

freedom of inter-State trade and commerce ensured under Art. 301, 

subject to such restrictions as may be imposed by Parliament by law 

under Art. 302, is not identical with the freedom to move freely 

throughout the territory of India which is guaranteed to every citizen 

of India under sub-cl. (d). The freedom under sub-cl. (d) is of a personal 

nature and relates to the freedom of movement of the citizen himself 

personally, while Arts. 301 and 302 relate to the free movement of 

merchandise and commerce between one State and another and not of 
person. 

This clause is complementary to Art. 5 which establishes a single 
citizenship for the whole country. 2 The object of the clause is the 
removal of all internal barriers in the country and to make India as a 
whole the abode of the citizens of India. 3 


53. “Throughout the territory of India” — (Clause 1 (d)). 

As to what constitutes the territory of India, see Art. 1 and the 


la,See 1953 Assam 77 ( ? 8) (Pr 4) [AIR V 40 C 32] : ILR (1952) 4 Assam 120 : 
1953 Cri L Jour 657, Amrit Bhattacharjya v. The State. (It is not essential 
that the law imposing restrictions on movements (as distinguished from preven. 
tive detention) should contain what are characterised as safeguards such as the 

' a- 7*?^ r I , boa t rd etc * — In the case of preventive detention such safeguards are 
dictated by Art. 22.) 


1 ?Q^ P p nj r 52 T (55) 9) CAIR V 40 C 19] : I L R (1952) Punj 362 & 495 : 

n 953 f 42 l. ( ? R) ’ Inder J lt Singh v. State of Delhi . (U.P. Goondas Act 

(1 of 190.) (as modified and extended to the State of Delhi)— So far as the 

proviso to cl. (-) of S. 5 of the Act makes the representation by a person a 
matter of discretion with the advising judges, this proviso must be held to 
infringe the Fundamental Right given by Art. 22 (1) of the Constitution and this 
inirmgement is not saved by clause (3) of that Article _ Further, there is no 
reason to justify the exceptional procedure laid down in S. 5 — The procedure 
cannot be justified on the basis of reasonableness and cl. (5) of Art. 19 of the 

onstitution cannot be brought in aid of the procedural nature _ If S 5 is to 

be omitted the whole Act must fail—Therefore, the United Provinces Goondas 
Act (i of 1932) (as modified and extended to the State of Delhi) is ultra vires 

a f in/ 1 °w^ tUti0n /\ being in violafcion of.the Fundamental Rights set out in 
Art. 19 (1) (d) and (e), and not being saved by clause (5) of that same article.) 

2 . 1952 Trav-Co 274 (276, 277) [AIR V 39] : ILR (1952) Trav.Co 347, C. Philiph 
v. Travancore.Cochin Slate. 


3. 1952 Trav.Co 274 (276, 277) [AIR V 39]: ILR (1952) Trav-Co 347, C. Philiph 
v. Travancore-Cochin State. * 
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notes thereon. Under Sch. VII, List 1, Entry 81, Parliament is given 
power to legislate about “inter-State migration” and “inter-State 
quarantine”. Had it not been for the provision of this sub-clause and 
sub-cl. (e) (entitling a citizen to reside and settle in any part of India), 
Parliament -would be able under the above entry to make a law restrict¬ 
ing inter-State travel and migration and this power of the Parliament 
would be absolute and unqualified; but by virtue of sub-cls. (d) and (e) 
this power of the Parliament is restricted, and although under cl. (5) 
the Parliament might still make laws under Entry 81 of List 1, 
Sch. VII, the laws will have to be reasonable and in the interests of 
general public or for the protection of the interests of any Scheduled 
Tribe. The words “throughout the territory of India” in sub-cl. (d) 
only indicate that free movement from one State to another within the 
Union is protected and the power of the Parliament under Sch. VII, 
List 1, Entry 81 is restricted to making reasonable provisions in the 
public interest under cl. (5). It is thus not a mere expression of the 
idea of freedom of locomotion incidental to the freedom of the person. 
Hence, the right guaranteed under this sub-clause is not the right 
against the total deprivation of personal liberty which forms the 
subject-matter of Art. 21. 1 

The words “throughout the territory of India” in this sub-clause 
were used because the Constitution is not guaranteeing to the citizen any 
right of free movement outside its territories. It was saving passport 
restrictions. Further, those words were used to indicate that the Consti¬ 
tution was not giving a citizen any absolute right to enter the territory 
of India from outside. 2 

Although under this sub-clause the restriction of free movement of 
citizen between one State and another will be unconstitutional unless 
it is covered by cl. (5), this does not mean that the movement of a 
citizen within the limits of the same State can be restricted by the 
State. The expression “throughout the territory of India” does not 
indicate freedom of movement only from one State to another. The 
expression indicates also freedom of movement within the same State. 3 

54. Externment and internment orders—When a citizen is 
ordered to leave a certain area or not to enter a certain area the order 

^p 

Article 19 — Note 53 

1 . 1950 S C 27 (Prs 8, 46, 59, 65,174, 222) [AIR V 37 C 6] : 1950 S C R 88 : 51 Ori 
L Jour 13S3 (SC), Gopalan v. State of Madras. (Per Kania C. J., Mukherjea J . 
and Das J. —Per Fazl-All J. contra.) 

2. 1950 Cal 274 (Pr 6) [AIR V 37 C 97] : 51 Cri L Jour 1110 (SB), Sunilkumar v. 
West Bengal Government. 

3. 1950 S C 211 (Pr 22) [AIR V 37 C 16] : 1950 S C R 519 : 52 Cri L Jour 550 (SC), 
N. B. Khare v. State of Delhi. (What the Constitution lays stress upon is that 
the entire Indian territory is one unit so far as the citizens are concerned. Hence 
the provisions of clause (c) of S. 4 (1), East Punjab Public Safety Act, 1949, 
authorising the Provincial Government or the District Magistrate to direct any 
person to remove himself from any area and prohibit him from entering the 
same represent an interference with Fundamental Right guaranteed by Art. 19 
(1) (d) of the Constitution.) 
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is one of externment. Where an order is not to leave a certain area 
the order is one of internment. It is obvious that in both cases the 
citizen’s freedom of movement under this sub-clause is curtailed and, 
therefore, unless such curtailment is justifiable under cl. (5), it is 
ultra vires. 1 

The question of the validity of externment orders and the legal 

provisions under which the orders were passed has frequently come 

before Courts. N. B. Khare v. State of Delhi 2 is one of such cases. It 
0 

is a decision of the Supreme Court. In that case, the validity of S. 4 
of the East Punjab Public Safety Act (5 of 1949), under which an 
order of externment from a certain area was passed against Dr. Khare, 
was challenged before the Supreme Court. It was held that the validity 
of the provision was saved under cl. (5) of this article. 

Kania, C. J., pointed out that in considering the reasonableness 
of the restriction imposed by the law the Court could consider both 
the substantive part of it as well as the procedural part of it. If the 
law permitted the externment of a citizen for a period of five years or 
ten years, his Lordship said, that would be a matter of substantive 
law and its reasonableness would be obviously open for consideration 
by the Court. Similarly, the Court could consider the reasonableness of 
the procedure under which the exercise of the right conferred by this 
sub-clause was restricted. Mukherjea, J., pointed out that in considering 
the reasonableness of provisions restricting the right under the sub¬ 
clause, Courts were not bound to confine themselves to an examination 
of the restrictions in the abstract with reference merely to their dura¬ 
tion or territorial extent and it was not beyond their province to look 
at the circumstances under which or the manner in which restrictions 
were imposed. 

It was also held in that case that the fact that under the impugned 

provision the power to make an order of externment was given to the 

District Magistrate whose personal satisfaction was final and not open 

to review by the Court, did not amount to legislative delegation and 

was not on that ground an unreasonable provision. It was pointed out 

that the desirability of passing an individual order of externment 

against a citizen has to be left to an officer and the provision as to the 

satisfaction of the officer did not impose an unreasonable restriction on 

the exercise of the citizen’s rights. It was pointed out by Mukherjea, J., 

that the vesting of authority in particular officers to take prompt action 

under emergent circumstances entirely on their own responsibility or 

personal satisfaction was not necessarily unreasonable. And hence the 

-—-%- 

Article 19 — Note 54 

1. 1952 Pat 376 (Prs 5, 6) [AIR V 39] (DB), Bodi Alam v. State of Bihar. 

1951 Bom 432 (Pr 14) [AIR V 38 C 98] : I L R (1952) Bom 90 : 52 Cri L Jour 
1442 (DB), Hasanalli v. State of Bombay. (Externment order is curtailment of 
right under cl. 1 (d).) 

1951 Cal 3 (Pr 11) [AIR V 38 C 3] (DB), Khagendra Nath v. District Magis¬ 
trate. 

2. 1950 S C 211 (Prs 5, 25) [A I R V 37 C 16] : 1950 S C R 519 : 52 Cri L Jour 
550 (SC). 
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provisions of S. 4 (l) (c) of the East Punjab Public Safety Act could 
not be pronounced to be unreasonable, simply because the order could 
be passed by the Provincial Government or the District Magistrate on 
their own personal satisfaction and not on materials which satisfy 
certain objective tests. 

It was also held by the majority of the Court that the absence of a 
provision as to the maximum amount of time for which an order of 
externment could be passed by the Provincial Government did not 
make the provision necessarily unreasonable in the circumstances. 

Supposing under a law a citizen can be excluded from an entire 
State. Is such a law unreasonable? This question was raised in the 
undermentioned cases, 3 in which it was contended that if such a law 
were permitted and if a citizen were excluded by the Government of 
every State in India from its territory, that would amount to his 
deportation from India and would be unreasonable as being excessive. 
The Courts refused to consider such hypothetical possibilities in judging 
of the reasonableness of legal provisions and held that even a law under 
* which a citizen can be externed from the whole of a State would not 
necessarily be unreasonable on that ground. 

It is obvious that the validity and reasonableness of each Act under 
which the right under this sub-clause is restricted must be determined 
with reference to the provisions of that Act and the circumstances 
bearing upon them and that in such matters there is no hard and fast 
rule. The judicial decisions in which the validity of such legal provi¬ 
sions has been considered are noted below and the main points in each 
case also have been noted along with the case. 4 

3. 1950 Bom 374 (375) [AIR V 37 C 108] : I L R (1950) Bom 564 : 52 Cri L Jour 
1059 (FB), Abdul Bahiman v. Emperor. (Section 46 (3) of Bombay District 
Police Act (4 of 1890) not rendered void under Art. 13 read with Art. 19 (1) (d) 
and (e).) 

1951 Assam 106 (Prs 85, 87) [AIR V 33 C 54] : I L R (1951) 3 Assam 181 : 52 Cri 
L Jour 966 (DB), Israil Khan v. The State. (The reasonableness of the provi¬ 
sions of Ss. 16 and 17, Assam Opium Prohibition Act (23 of 1947), cannot be ques¬ 
tioned on the ground that they enable the authorities to extern a person from 
the entire State. The reasonableness of the impugned legislation has to be deter¬ 
mined on the basis of existing conditions. The Court is not concerned with the 
situation that might arise if every State were to pass a similar legislation, and 
to pass a similar order against the person: AIR 1950 Bom 374 (FB), Rel. on.) 

4. 1952 S C 221 (Pr 7) [AIR V 39] : 1952 S C R 737 : 1952 Cri L Jour 1147 (SC), 
Gurbaclian Singh v. State of Bombay. (City of Bombay Police Act, S. 27 (1)— 
There can be no doubt that the provision of S. 27 (1) was made in the interest 
of the general public fnd to protect them against dangerous and bad characters 
whose presence in a particular locality may jeopardize the peace and safety of 
the citizens. The restrictions that this law imposes upon the rights of free move¬ 
ment of a citizen are reasonable and come within the purview of cl. (5) of Art. 19 
of the Constitution.) 

1950 Bom 374 (Pr 5) [AIR V 37 C 108] : I L R (1950) Bom 564 : 52 Cri L Jour 
1059 (FB), Abdul JRahman v. Emperor. (Section 46 (3), Bombay District Police 
Act (4 of 1890), has not been rendered void by Art. 13 of the Constitution on the 
. ground that it contravenes the Fundamental Right under Art. 19 (1) (d) and (e). 
The Act is reasonable—There is provision for externee being heard before authority 
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externing him — There is also provision for appeal — Fact that no time limit 
is fixed is not by itself unreasonable : AIR 1950 Bom 3G3 (FB), Distinguished.) 
1950 Bom 363 (Pr 11) [AIR V 37 C 107] :ILR (1950) Born 539 : 52 Cri L Jour 
120 (FB), Jeshingbhai v. Emperor. (Per Chagla C. J. and havdekar J 
Shah J ., Contra—Bombay Public Security Measures Act (G of 1947) to the 
extent that it empowers the Government to issue an exterument order under 
S. 2 (1) (b) is void under Art. 13 (1) of the Constitution inasmuch as it imposes 
a restriction on the Fundamental Rights of the citizen under Art. 19 (1) (d) 
and (e), such a restriction being an unreasonable restriction.) 

1950 Pat 322 (Prs 4, 12) [AIR V 37 C 87]: ILR 29 Pat 4G1: 52 Cri L Jour G10 (FB), 
Brajnandan Shartna v. State of Bihar. (Per Majority ; Shearer J. contra— 
Section 2 (1) (b),.Bihar Maintenance of Public Order Act, 1949 (III [3] of 1950), 
in so far as it operates to restrict freedom of movement of a free citizen has 
become void by reason of Art. 13 (1) read with Art. 19 which came into force on 
26-1.1950.) 

1952 Pat 376 (Prs 5. 6) [AIR V 39] (DB), Bodi Alam v. Slate of Bihar. (Bihar 
Maintenance of Public Order Act, 1949 (3 of 1950)—Externment—Provisions for 
communicating grounds of order to externee—Externee entitled to make represen¬ 
tation—Representation to be considered by Advisory Board—All safeguards ful¬ 
filling test of reasonableness—Existence of provision against externment from 
usual place of residence is not essential criterion of reasonableness.) 

1951 All 718 (Pr 33) [AIR V 38 C 192] : I L R (1951) 2 All 745 : 52 Cri L Jour 
1251 (DB), Deodat Bai v. State. (The restrictions imposed under the U. P. Pre¬ 
vention of Crimes (Special Powers) (Temporary) Act (V [5] of 1949) on free 
movement and the right to reside and settle anywhere in India are not unrea¬ 
sonable. Externment in the interests of the State and public order is resorted to 
by all governments. The order of expulsion may be irrevocable but the period of 
expulsion is limited to one year. Hence the Act is net obnoxious to Art. 19 of 
the Constitution. Even if it is obnoxious, only that part of S. 3 (2) that is 
obnoxious would be invalid because it is admittedly severable from the rest of 
the Act. (Meaning and test of reasonable restriction considered.)) 

1951 Assam 106 (Prs 74, 75, 79 & 82) [AIR V 33 C 54]: ILR (1951) 3 Assam 181: 
52 Cri L Jour 966 (DB), Israil Khan v. The State. (It cannot be said that in 
leaving the specification of the period of externment under Assam Opium Prohi¬ 
bition Act (23 of 1947) to the Magistrate whose decision is subject to judicial 
review and scrutiny, the Legislature acted unreasonably. Hence the validity of 
the provisions contained in Ss. 16 and 17 are not assailable on the ground that 
no maximum duration for externment has been fixed: AIR 1950 S C 211 (SC), 
Foil.; AIR 1950 Bom 374, Rel. on.; AIR 1950 Bom 363 (FB), Disting.) 

1951 Bom 432 (Pr 14) [AIR V 38 C 98]: I L R (1952) Bom 90 : 52 Cri L Jour 1442 
(DB), Hasanalli v. State of Bombay. (Section 27 (7) of the City of Bombay Police 
Act, 1902, which provides that the validity of an order passed under S. 27 shall 
not be called in question in any Court, except on the specific grounds mentioned 
in S. 27 (7), is repugnant to the provisions of Art. 22G of the Constitution and 
is, therefore, void under Art. 13 of the Constitution. Sub-section (7) of S. 27 
prevents the High Court Trom enforcing the Fundamental Rights conferred by 
Art. 19 (1) (d) and (e) of the Constitution, in cases in which the order is 
invalid not on the grounds mentioned in S. 27 (7) but on other grounds, e. g., 
that the order imposes unreasonable restrictions or that it was made mala fide. 
Sub-section (7) is also ultra vires of the Constitution because it imposes an 
unreasonable restriction in the sense that it prevents a person against wh,om an 
order of externment has been made from questioning the validity of the order 
even on the ground that it has not been made in conformity with the provisions 
of the statute which authorised the making of such an order, or that it was 
passed mala fide.) 

1951 Cal 322 (Prs 26, 34) [AIR V 38 C 76] : 52 Cri L Jour 327 (DB), Tozammal v. 
Government of West Bengal. (Sections 21 and 22, West Bengal Security Act 
(1950), make provisions for an extension of the period of externment without 
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55. Restrictions on entry into India —As seen in Note 53, 
sub-cl. (cl) by expressly limiting the right to the territory of India 
has made it clear that even in the case of citizens of India there is no 
Fundamental Bight to enter India from outside and, therefore, any 
restriction of such right will not be an invasion of a Fundamental 
Bight. 1 But some decisions have proceeded on the basis that even the 
right of entering India from outside is embraced by this sub-clause 
but that the imposition of restrictions by the requirement of permits 
and so on is justified as a reasonable restriction in public interest 
under cl. (5). 2 


any provision for (1) intimation to the externee of the grounds of detention, (2) a 
right of the externee to make a representation against the order of externment, 
and (3) any procedure or tribunal for consideration of the representation that 
may be made for the review of the order of externment passed on the externee. 
Sections 21 and 22 impose unreasonable restrictions on the exercise of the Funda¬ 
mental Right of a citizen secured by Art. 19 (1) (d) and (e).) 

1951 Cal 3 (Prs 20, jJ6 & 30) [AIR V 38 C 3] (DB), Khagendra Nath v. District 
Magistrate . (Section 38 of the West Bengal Security Act (XIX [19] of 1950), 
which entitles Government to delegate its powers under the Act to any officer 
subordinate to it irrespective of whether that officer is fit to make such orders 
is a procedure which is wholly unreasonable and that being so, S. 38 must be held 
to be ultra vires as being beyond the powers given to the State by cl. (5) of 
Art. 19 of the Constitution. Once S. 38 is held ultra vires , there is no longer 
any power in the Act to delegate and externment orders, unless made by the 
State Government itself, would be in valid. The West Bengal Security Act (XIX 
[19] of 1950) cannot be held to be ultra vires on the ground that the Act gave 
the State of West Bengal or persons to whom powers of externment had been 
delegated, power to extern persons from districts in which they were ordinarily 


resident.) 
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1. See 1950 Cal 274 (Pr 6) [AIR V 37 C 97] : 51 Cri L Jour 1110 (SB), Sunil 
Kumar v. West Bengal Government. (Article 19 (1) (d) indicates that the Con¬ 
stitution was not giving a citizen an absolute right to enter the territory of 
India from outside.)] 

2. 1952 All 257 (Prs 34a, 35, 35a, 77, 85) [AIR V 39 C 90 (8)] : I L R (1952) 1 All 
513 : 1952 Cri L Jour 553 (DB), Shabbir Husain v. U. P. State. (Per Raghubar 
Dayal J. — Influx from Pakistan (Control) Act, 1949 is valid — Per Bhargava J . 
Contra — Rule 19 of the Permit System Rules, 1949 and S. 7 of the Act and the 
order of the Central Government in so far as they are applicable to citizens of 
India are ultra vires.) 

1952 Cal 837 (837) (Pr 5) [AIR Y 39] : 1952 Cri L Jour 1683 (DB), Bimala Kanta 
v. State. (Iu interests of Indian security reasonable restrictions can well be 
imposed on the movements of Indian citizens coming from Pakistan.) 

1951 Kutch 38 (Pr 4) [AIR V 38 C 25] : 52 Cri L Jour 585, Mandhara Jakab v. 
Kutch Government. (The Influx from West Pakistan (Control) Act (1949) does 
not absolutely bar the right of freedom of movement. It merely imposes a 
restriction on that right which is both reasonable and in the interest of the 
public generally consequent upon the partition of the country. The provisions of 
the Act are therefore not inconsistent with the right under Art. 19 (1) (d).) 

1951 Nag 185 (Pr 7) [AIR Y 38 C 39] : I L R (1951) Nag 328 : 52 Cri L Jour 74 
(DB), Mohammad Hanif v. State of Madhya Pradesh. (The Influx from Pakis¬ 
tan (Control) Ordinance (1948) was not ultra vires of the powers of the Governor- 
General. So also, S. 7 of the Influx from Pakistan (Control) Act (1949) is not 
ultra vires of the powers of the Legislature in so far as the persons of the Indian 
domicile are concerned. Further, the restrictions imposed by the Ordinance and 
the Act by the introduction of permit system, being in the interests of the 
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56. Clause (l) (d) — Illustrative examples. — As seen in 
Note 52, this sub-clause is concerned with the movement of citizens 
personally and not that of goods and that free commerce and inter¬ 
course throughout India is assured not under this article but under 
Arts. 301 and 302. Hence, a restriction on the movement of goods 
from one area to another is not a matter which is covered by this 
sub-clause. 1 But, even assuming otherwise, the validity of the provi¬ 
sions will have to be considered under cl. (5) of this article and if they 
are held to be reasonable restrictions imposed in the public interest, 
they will be valid. 2 

The use of a public way can be regulated by reasonable restrictions. 3 
The reasonable restrictions may in some cases amount to complete 
prohibition or stoppage of use.' 1 

See also the undermentioned cases. 6 


general public consequent on the partition of the country and reasonable, are not 
inconsistent with Art. 19 (1) (d) of the Constitution.) 

Article 19 — Note 56 

1. 1952 Cal 61 (Prs 7,8, 9) [AIR V 39 C 19.20], Indra Narayanv. State of West 
Bengal. (West Bengal Foodgrains (Movement Control) Order, 1951, is not covered 
by this clause.) 

2. 1952 Cal 61 (Prs 7, 8, 9) [AIR V 39 C 19-20], Indra Narayan v. State of 
West Bengal. (West Bengal Foodgrains (Movement Control) Order, 1951—Even 
assuming that the effect of cordoning off of certain areas may have an indirect 
effect on free movement of a citizen, the State is empowered under Art. 19 (5) 
to enact laws which may impose reasonable restrictions on the exercise of the 
rights conferred by els. (d), (e) and (f) of Art. 19 (1) in the interest of the general 
public. And as the Order has been made in the interest of the general public the 
restriction imposed on free movement of goods is not an unreasonable restriction 
on the Fundamental Right of the citizen either under Art. 19 (1) (d) or under 
Art. 19 (1) (f) or under Art. 19 (1) (g).) 

3. 1952 Nag 353 (354) (Pr 6) [AIR V 39] : I L R (1953) Nag 110 (DB), S. T. Co. 
v. State of M. P. 

1952 Tra-Co 274 (276, 277) [AIR V 39].: I L R (1952) Tra-Co 347, C. Philiph v. 
Tra-Co. State. 

4. 1952 Nag 353 (354) (Pr 6) [AIR V 39] : ILR (1953) Nag 110 (DB), S. T. Co. 
v. State of M. P. 

1952 Trav.Co 274 (276, 277) [AIR V 39] : ILR (1952) Trav-Co 347, C. Philiph v. 
Trav-Co. State. (The Fundamental Right to move freely throughout the territory 
of India does not mean the use of any particular road for that purpose.) 

5. 1951 Bom 210 (Pr 23) [AIR V 38 C 42] : ILR (1951) Bom 17 : 52 Cri L Jour 
80 (FB), Fram Nusservanji Balsara v. State of Bombay. (Clauses (b) and (c) of 
S. 136 (2) of the Bombay Prohibition Act (25 of 1949) are void as offending 
against els. (d) and (e) of Art. 19, the right to move freely throughout the 
territory of India and to reside and settle in any part of the territory of India, 
as it cannot be said that the restrictions imposed by these provisions are 
reasonable restrictions in the interest of the general public.) 

1953 All 613 (616) (Pr 14) [AIR V 40 C 306] : 1953 Cri L Jour 1384 (DB), Bimla 
Debt v. Chaturvedi. (Restoration under Abducted Persons (Recovery and Resto¬ 
ration) Act (1950) to the relatives of the abducted persons does not amount to 
deportation of citizen against his wishes and is not repugnant to els. (1) (d) and 
(e): AIR 1952 All 257 held not applicable.) 

1953 Mad 664 (Prs 13 to 16) [AIR V 40 C 254]: ILR (1953) Mad 937: 1953 Cri L 
Jour 1174 (DB), P. Arumugham v. State of Madras. (Madras Restriction of 
Habitual Offenders Act (6 of 1948), S. 5—Though the Act undoubtedly imposes 
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57. Clause (l) (e). — This clause entitles a citizen to reside in 
any part of the country and 'this right cannot be abridged except by 
reasonable restrictions imposed in public interest. 1 Thus, S. 9 (1) of 
the Bombay Prevention of Prostitution Act (11 of 1923), under which 
the authorities of the Government are given power to evict persons 
from places or houses believed to be used for purposes of prostitution, 
has been held to be ultra vires as imposing an unreasonable restric¬ 
tion on the rights under this clause and cl. (d). 2 .The ground of decision 
was that it gives absolute power to the Commissioner of Police or the 
District Magistrate to decide that a particular place is being used for 
the business of common prostitution without giving an opportunity to 
the party affected to be heard in his or her defence, and to order him 
or her to leave the place and to go to some other place that may be 
specified. 

It must be noticed that this clause is only concerned with the 
right to reside and settle in any part of India. It is not concerned 
with the right to carry on a business in any part of India. Hence, it is 
conceived that a rule or a municipal bye-law prohibiting the carrying 
on of a business in a residential locality will not be open to question 
as a violation of the right under this sub-clause. In any case, such a 
restriction might be upheld as being reasonable and in the general 
public interest. 

restrictions on the right of free movement of habitual offenders, the validity of 
the impugned provisions must be upheld as reasonable because of the purpose 
behind such restrictions. The restrictions imposed by Ss. 5, 6 and 16 (1) are 
reasonable and in the interests of the general public.) 

1952 Madh B 114 (Prs 18, 19) [AIR V 39] : ILR (1952) Madh B 364 : 1952 Cri L 
Jour 1058 (DB), State v. Motilal. (United State of Gwalior, Indore and Malwa 
(Madhya Bharat) Maintenance of Public Order Act (7 of 1949), S. 3—Restrictions 
are unreasonable and therefore void.) 

1952 Sau 124 (125) (Pr 3) [AIR V 39] : 1953 Cri L Jour 21 (DB), Sanghar Umar 
v. State. (Nawanagar Pass Hajari Dhara Act (Smt. 2003). The important 
restrictive provisions of the Act. namely, Ss. 4,5, 6, 10, 11,13 and 14, impose res¬ 
trictions not depending upon the individual propensities of the persons to whom 
the Act has been applied. Since a person who might not have committed a 
single offence and might be living a pure life could legally be subjected to the res¬ 
trictions as a result of the provisions of the sections and since no public interest 
can be served by subjecting a person to the severe-'restrictions undeservingly, 
these sections are void and of no effect as being in contravention of the 
provisions of Art. 19 (1) (d) and (e). ) 

1951 Bom 337 (338, 339) (Prs. 3, 5) [AIR V 38 C 72] : ILR (1951) Bom 621 : 

52 Cri L Jour 897 (DB), In re Shantabai. (Section 9 (1), Bombay Prevention of 

Prostitution Act, imposes unreasonable restrictions on the rights under Art. 19 

(1) (d) and (e).) ^ 

Article 19 — Note 57 

1. 1953 Assam 61 (62) (Pr 4) [AIR V 40 C 24] : ILR (1952) 4 Assam 320 : 1953 
Cri L Jour 495, Dhan Bahadur v. The State. (Garo Hill village —There was a 
custom on which an old standing order was based, that no Nepali or foreigner 
should live in the village without Deputy Commissioner’s permission — Deputy 
Commissioner ordering petitioner to leave village within a certain time — Order 
based on petition of villagers that he was undesirable character— Order valid.) 

2. 1951 Bom 337 (Prs 3, 5) [AIR V 38 C 72] : ILR (1951) Bom 621 : 52 Cri L 
Jour 897 (DB), In re Shantabai . 
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58. Clause (1) (f)—This clause guarantees to a citizen of India 
the right to acquire, hold and dispose of property. The clause has to 
be read with cl. (5) under which reasonable restrictions may be imposed 
by law on the exercise of the right, in the interests of the general 
public or for the protection of the interests of any Scheduled Tribe. 1 
What is intended to be conveyed by the phrase “interests of the general 
public” has been discussed in Note 21 and what will amount to rea¬ 
sonable restrictions of Fundamental Rights has generally been discussed 
in Note 20. For meaning of Scheduled Tribe, see Note 22. 

Under the Constitution of the United States of America, what 
may be regarded as provisions corresponding to this clause are con¬ 
tained in the general provision in the Fifth and the Fourteenth 
Amendments against any one being deprived of his life, liberty or 
property without due process of law. 

Under Arts. 31, 31A and 31B, there are other provisions relating 
to the right of property of a person. (See Note 8.) 

Under the Government of India Act, 1935, S. 298, no subject of 
His Majesty domiciled in India could be prohibited, on grounds solely 
of religion, place of birth, descent, colour or any of them, from ac¬ 
quiring, holding or disposing of property. This general provision was, 
however, subjetf to exceptions contained in S. 298 (2) under which 
the validity of laws and customs in restraint of alienation of agricul¬ 
tural land was recognised in certain cases and there were also certain 
other exceptions recognized to the general rule already referred to. 

The idea behind the right given by this clause is that of indivi¬ 
dualism and private property. It means that a man is free to acquire 
any property (including means of production) either by inheritance, 
personal earning or other lawful means, to hold it as his own and to 
dispose of it, limited only by the exigencies of public welfare. la 

The law of India has long recognised benami transactions. So, 

A may obtain a transfer of certain property in b’s name instead of 
directly in his own name. A restriction on or a prohibition of this 
right of a is also a restriction upon his right to acquire property. 2 

From the examination of this clause read with cl. (5) and Art. 31 
els. (1), (2) and (3), it is clear that no property can be acquired or 
taken possession of, nor any restraint, reasonable or otherwise, be 
imposed on the proprietary rights of any person in the interest of any 
individual or individuals, restrictions being permitted only in the 

Article 19 — Note 58 

1. 1958 Madh B 236 (239) ^Pr 8) [AIR V 4ILC 83] : 1953 Cri L Jour 1109 (DB), 
Mohendra Bahadur v. State of M. B. w 

la. 1952 Mad 11 (Pr 25) [AIR V 39 C 2] : ILR (1952) Mad 604 (DB), Krishna, 
murthy v. Venkatesivaran. 

2 * 1942 F .° 88 (41 ’ 42 ; 43 > 44 . 46 > 4 U [AIR V 29] (FC), Punjab Pi •ovince v. 

Daulat Singh. (Benami sale for benefit of a third person_Law prohibiting 

_ such sale would be in contravention of right to acquire, etc. property_Case 

under S. 298 (1) of Government of India Act, 1935.) 

l.Ind.Con. 28. 
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interests of the general public . Hence, if by any legislative enactment 
property of A is transferred to B, such enactment will not be valid. 3 

Any restraint short of total deprivation of property will be a 
restriction within the meaning of cl. (5) of this article and will have 
to comply with the requirements of that clause. 4 The general interests 
of the public require that every citizen should have reasonable security 
to hold such property and where a law takes away such reasonable 
security, it cannot be said to be one in the interests of the general 
public. 5 

The effect of the Constitution is not to enlarge the proprietary 
right or any other right in property of a citizen as such right was 
before the Constitution. Where the right itself is of a limited character, 
it would remain so despite coming into force of the Constitution. 6 
Where a right in respect of property is the creature of statute, it must 
be taken along with the limitations imposed by the statute. 7 

59. “Property .” — The word “property” as used in this clause 
has the same meaning as in Art. 31. 1 The term includes every possible 
interest which a party may have in property. 2 It includes both movable 
and immovable property. 28 A decree of a Court may amount to 
property. 3 _ 

3. 1952 Pat 106 (Pr 26) [AIR V 39 C 55 (12)] : ILR 30~Pat *085 (DB), Banlcey 
Singh v. Jhingan Singh. 

4. 1952 Cal 273 (Pr 36) [AIR V 39 C 75 (29)] (FB), Iswari Prosad v. N. R. Set 

5. 1952 Sau 59 (Prs 5, 10, 15) [AIR V 39] (SB), Jayantilal v. State of Saurashtra. 

6. 1953 Nag 51 (Pr 17) [AIR V 40 C 23] : ILR (1952) Nag 808 (DB), Laxman v. 

D. F. Officer. (Right to collect and appropriate tendu leaves conferred by Land 
Tenure Order was a qualified right.) / 

1952 Him Pra & B 42 (43) [AIR V 39], Hoshiar Singh v. Kowla. (The restric¬ 
tions on the widow’s power of disposal of property do not amount to the infringe¬ 
ment of any of the Fundamental Rights under the Constitution and are not void 
under Art. 13 (1).) 

7. 1953 Mad 351 (355) [AIR V 40 C 120], Dr. K. C. Nambiar v. State of Madras. 
(Rent control law — Right of tenant to continue in possession until evicted in 
accordance with provisions of the Act — Provision in the Act empowering Gov¬ 
ernment to exempt any property from the provisions of the Act is an incident 
of the right and is not an unreasonable restriction on it.) 

1953 Nag 51 (Pr 17) [AIR Y 40 C 23] : ILR (1952) Nag 808 (DB), Laxman v. 
D. F. Officer. (Right to qollect tendu leaves conferred on raiyat by Land 
Tenure Order.) 

Article 19 — Note 59 

1. 1951 Bom 86 (Pr 6) [AIR Y 38 C 19] : ILR (1951) Bom 473 (DB), Dwarkadas 
v. Sholapur S. & W. Co. 

2. (1835) 5 L J Ch 87 (90), Jones v. Skinner. 

2a. 1951 S C 318 (328) (Pr 24) [AIR V 38 C 55] : 1951 S C R 682 : 52 Cri L Jour 
1361 (SC), State of Bombay v. F. N. Balsara. (“Liquor” is “property” within 
meaning of cl. (1) (f) — Prohibition of sale, purchase, possession, consumption 
and use of liquor is invalid unless it is justifiable under cl. (5).) 

1953 Mad 476 (477) (Pr 5) [AIR V 40 C 182] : 1953 Cri L Jour 917, Narsimha v. 
Dist. Magistrate. (It includes a gun — What constitutes “property” explained.) 

3 . 1951 Hyd 1 (Prs 21, 22, 23) [AIR V 38 C 1] (FB), Mahbub Begam v. 
Hyderabad State. ((Hyderabad) Wali-Ud.Daula Succession (Decision of Disputes) 
Act (16 of 1950)—Rights under decree obtained by certain persons taken away — 
Provisions void.) 
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The property, which is contemplated by this clause, is obviously 
property which can be acquired, held and disposed of. A village office 

like jjhat of Karnam, which is held on a precarious tenure_the holder 

of the office being liable to be removed at any moment lawfully from 
office—cannot be said to be property. 4 

A mere right to collect revenue is not property. 6 The right of the 
Dharmakarta of a temple or the Head of a Math with beneficial 
interest in the property of the temple or the Math is property. 6 

A land owner, although entitled to bore a well for natural gas or 
oil, has no title to these substances as owner until they are actually 
reduced by him to possession. 7 

It has been held that this clause in guaranteeing the rights of 
property does not guarantee that the conception of property shall ever 
remain the same. What is today regarded as a legitimate object of 
property may cease to be so regarded tomorrow. The clause does not 
contain any guarantee against this. Thus, it has been held that liquor, 
according to existing ideas in States, in which prohibition law operates, 
has ceased to be a legitimate object of property and any restriction with 
regard to its acquisition, etc., will, therefore, be quite constitutional. 8 

See also the undermentioned cases. 9 


[See 1953 Pat 259 (264) (Pr 10) [AIR V 40 C 92J : ILR 31 Pat 963 (DB), Jugal 
Prasad v. Bhadai Das. (Bihar Money-lenders (Regulation of Transactions) Act, 

S. 4 is valid — Cl. (1) (f) does not cover right to sue for recovery of money_ 

Even otherwise, above section is a “reasonable restriction”.)] 

4. 1952 Mad 150 (Pr 4) [AIR V 39 C 65] (DB), Purushotham v. Venkatappa. 
(Madras Restoration of Village Officers (Validating) Act (18 of 1939) does not 
in any way infringe Art. 19 (1) (f): AIR 1922 P C 96, Rel. on.) 

5. 1953 Raj 22 (Prs 17, 26 27) [AIR V 40 C 6 ] : ILR (1951) 1 Raj 888 (DB), 
Manoliar Singh v. State of Rajasthan. (Taking possession of the management 
of Jagir in so far as it relates to the collection of revenue and also the manage¬ 
ment of forests for which provisionally 35% of the forest income is being deducted 
on an ad hoc basis for supervision and administrative charges, does not amount 
to taking possession within the meaning of Art. 31 (2), when the various rights 
that go with the possession of the Jagir like the granting of pattas, control over 
unoccupied lands which fall vacant and making of grants to Chhutbhais, etc., all 
remain in the Jagirdar. The position of the State is somewhat analogous to that 
of an agent. If, for example, the Jagirdar appointed an agent to collect rents, there 
would be no transfer of possession from the Jagirdar to the agent. Under the 
Ordinances, therefore, the Government has in a sense become statutory agent of 
the Jagirdar for the purposes of collection : A I R 1952 Mad 203 and A I R 1951 
S C 41, Rel. on. Therefore, the two provisions for the State taking over the 
management of jagir in Ordinances Nos. 10 and 15 of 1949 are not void under 
Art. 13 ( 1 ) of the Constitution read with Art. 31 ( 2 ) or under Art. 19 ( 1 ) (f)) 

6 1952 Mad 613 (Prs 32, 33, 77) [AIR V 39] (DB), Lakshmindra Theertha 

Swummr v. Ccmmr., H. B. E., Madras. (Rights of Dharmakartas and heads of 
Mutts fully discussed,) 

7 (Thia°uiw A S , 190 i 20 ? 1 i4 LaW Ed 729 (739) ' 0hio 0il C °■ v - Indiana. 
(This is settled rule in the State of Indiana.) 

Vuru!M £" l 74 ', 175 ' [ i IK Jo 8 C 201: ILE (1951 > 646 : 52 Cri L 

Jour 114U (FB), Sheoshankar v. M. P. State Govt. 

Vp'l Up a (29 l [A ^ v 40 ° 7] < DB >. J y°“ Samp v. Board of Bov., 

' P. iu. P. Agricultural Income-tax Act (3 of 1949), S. 6 (1) Proviso 1—Absolute 
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60. “Acquire”. — Unless there is a transfer of property from 
one person to another or vesting and divesting of property, there 
cannot be said to he any “acquisition” of property. 1 So it has been 
held that the provisions of the Madras Estates Land (Reduction of 
Rent) Act (30 of 1947), reducing the rent and giving power to 
Government to collect the same, do not involve any “acquisition” of 
the land and do not contravene S. 299 (2) of the Government of 
India Act, 1935, and Art. 31 (2) of this Constitution. 2 

61. “Hold”_In Manohar v. G. G. Desai, l a Division Bench of 

the Nagpur High Court held that the word “hold” in this clause can 
have no other meaning than “own” or “be the owner of”. The view 
was based on the ground that although the word hold” has several 
meanings including “possess”, yet in the context of the preceding and 
succeeding words, it could only mean “own”. The observations of 
Patanjali Sastri, J., in Gopalan v. The State of Madras 2, to the effect 
that the word “hold” had the sense of the exercise of rights of posses- 
sion over property, were held to be obiter. With great respect to their 
Lordships of the Nagpur High Court, it is submitted that their view is 
not only against the remarks of Patanjali Sastri, J., in Gopalan 1 s 
case 2a but also against the general trend of decisions 3 and seems to 
place an unduly strained construction on the word “hold”. 

and unfettered discretion given to Board of Revenue to grant or refuse permission 
to assessee under S. 6 (2) Proviso of tlie U. P. Agricultural Income-tax Act (3 of 
1949) to make a change in the method of computation of his income does not 
infringe Art. 14—No question of infringement of Art. 19 (1) (f) arises in the case.) 
1953 Nag 40 (50) (Pr 47) [AIR V 40 C 22] : ILR (1952) Nag 736 (DB), Bhaslcar v. 
Mohcl. Alimulla Khan. (The right to hold property means the right of owner¬ 
ship to property. Neither the right of re-entry nor the right to take direct 
possession of the property is equivalent to this right and therefore deprivation 
by any law of the right of re-entry or of the right to take direct possession does 
not amount to deprivation or confiscation of the ownership of the property itself.) 

Article 19 — Note 60 

1. 1952 Mad 203 (Prs 14, 17) [AIR V 39 C 98] (DB), Rajah of Bohhili v. State of 
Madras. 

2. 1952 Mad 203 (Prs 17, 18, 19, 30, 42) [AIR V 39 C 98] (DB), Rajah of Bohhili 
v. State of Madras. 

Article 19 — Note 61 

1. 1951 Nag 33 (Pr 14) [AIR V 38 C 11] : I L R (1951) Nag 791 (DB). 

2. 1950 S C 27 (Pr 102) [AIR V 37 C 6]: 1950 S C R S8: 51 Cri L Jour 1383 (SC). 
2a. 1950 S C 27 [AIR V 37 C6]: 1950 SCR 88 : 51 Cri L Jour 1383 (SC), 

Gopalan v. The State of Madras. 

3. 1952 Cal 273 (Pr 36) [AIR V 39 C 75 (29)] (FB), Isioari Prosad v. N. R. Sen. 
(Right to hold property includes right to enjoy the same — Restriction on the 
right to hold property may be something less than a deprivation of such 

property.) 

1952 Mad 203 (212) (Pr 25) [AIR V 39 C 98] (DB), Rajah of Bohhili v. State of 
Madras. (Per Rajamannar C. J. — The proper meaning to be attached to the 
• word ‘hold’ in cl. (1) (f) is to ‘enjoy.’ Enjoyment of property consists in actual 
occupation and possession of it and will also comprise the reception of rents and 
profits from it.) 

1951 Bom 86 (Pr 6) [AIR Y 38 C 19] : I L R (1951) Bom 473 (DB), Dxoarkadas 
y. Sholapur S. & W. Co. (If the totality of the rights are not acquired or taken 
possession of but only some of the rights are interfered with, then clearly the 
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The right to hold property includes the right to hold it in any 
tanner that the owner chooses. 4 


The right to hold property is not affected merely because a tax is 
imposed retrospectively on goods. 6 

62. Taking away right of management of property, etc_ 

The right of the owner of property to manage it and to be in a position 
to enjoy it is clearly included in the term “hold” in this article and 
where unreasonable restrictions are placed on that right, the law under 
which such restrictions are imposed will be invalid under this article 
read with Art. 13. Thus, the Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), although not involving any violation of 
Arts. 14 and 15 of this Constitution, has been held to be ultra vires 
under this clause as restrictions imposed by that Act on all Dharma- 
kartas and Mathadhipatis, etc., who had beneficial interest in the 
properties under their management, were too drastic and unreasonable. 1 
Similarly, it has been held that Section 35 of the Saurashtra Gharkhed 
Tenancy Settlement and Agricultural Lands Ordinance, 1949, con- 
travenes the Fundamental Right of a citizen, to hold property and 
to practise the occupation or business of a landholder, guaranteed by 

subject can ask for the assistance of the Court under Art. 19 (1) (f) of the Constitu¬ 
tion, because without an acquisition or taking possession of the totality of rights 
the interference with some of the rights of ownership would result in restrictions 
upon ownership, and whether those restrictions are reasonable or not would 
have to be determined by the Court.) 

1951 Cal 539 (Pr 34) [AIR V 38 C 158], B. B. Trading Co. v. Shyamlal. (In deal- 
ing with relationship of landlord and tenant, admitting that tenancy itself is a 
species of propertj’, yet the landlord does not ‘acquire’ that species of property 
when he sues to obtain recovery of possession from the tenant. Similarly, the 
property, though let, remains disposable by the landlord. The right ‘to hold’ pro¬ 
perty includes the right to recover possession of the property. In one sense, the 
landlord holds the property even when he lets it out to the tenant but that is 
only in the sense of holding the reversion which is also property. Holding the 
reversion is only a portion of the total right to hold. The word “to hold” thus 
means not only to hold the reversion but also to hold the property in preesenti 
and that to the exclusion of others. The right to hold is affected by S. 18 (5) of 
the West Bengal Premises Rent Control (Temporary Provisions) Act (17 of 1950). 
Ordinarily, when a landlord lets out his property he can, subject to the terms of 

the contract of tenancy, hold the property by determining the tenancy. But 
that right is restricted by S. 18 (5).) 

{.See also 1953 Trav.Co 327 (Pr 20) [AIR V 40 C 122] : ILR (1952) Trav.Co 
670 (DB), Vishnu v. Poulo. (The right to recover possession of property in exe¬ 
cution comes within meaning of right to hold property.)] 

4 1952 Cal 184 (Prs 7a, 10, 10a, 12) [AIR V 39 C 67] (DB). Ramhariv. Nilmonu 

das (West Bengal Bargadars Act (II [2] of 1950), S. 5 (1), held reasonable and 
valid.) 

5 - 195 “ ^'8 139 ( pr ;, 29 . 31) [AIB v 39] : I L E (1952) Nag 156 (DB), Chhota. 
bhai Jethabhai Patel & Co. v. Union of India. 

Articfe 19 — Note 62 

1. 1952 Mad 613 (Pr 35) [AIB V 39] (DB), Lakshmindra Theertha Sioamiar v 

Commr., H. R. E., Madras. (AIR 1950 S C 211 (SC) and AIR 1951 S C 118 (SC) 
Rel. on.) '* 
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Article 19 Art. 19 (1) (f) and (g), inasmuch as under that section a holder of 

Note 62 land can be deprived of its management and incidentally of his 

occupation and business of agriculturist, and the provision is not saved 
under els. (5) and (6) of this article. 2 See also the undermentioned 

cases. 3 

The Sholapur Spinning and Weaving Company (Emergency 
Provisions) Ordinance, 1950, and Act (28 of 1950) under which the 
management of the mills and the company was taken over by the 
Government is also an instance of legislation affecting the rights in 
regard to property. 4 

2. 1952 Sau 59 (Prs 8, 10, 11, 15) [AIR Y 39] (SB), Jayantilal v. State of 
Saurashtra. (The Ordinance does not define what is ‘full and efficient use’ of the 
land for agriculture. No standard has been laid down in any part of the Ordi¬ 
nance nor does the Ordinance prescribe the pre-existing circumstances of neces¬ 
sity compelling the exercise of the power of taking over management. Various 
other factors showing the unreasonableness of the Act pointed out: AIR 1950 S G 
211 (SC), Applied—Case law discussed.) 

3. 1951 Hyd 1 (Prs 21, 22, 23) [AIR V 38 C 1] (FB), Mahabub Begum v. Hydera¬ 
bad State. (The (Hyderabad) Wali-ud-Daula Succession (Decision of Disputes) Act 
(XVI [16] of 1950) takes away the property of persons mentioned in S. 2 (1), 
viz., the decree obtained by them, in contravention of Art. 31 of the Constitution, 
and also infringes the rights of those persons to hold property accruing to them 
under the decree as per Art. 19 (1) (f) of the Constitution. The Act is therefore 
void under Art. 13 (2) in so far as it relates to the claims and rights of those 
persons. Section 2 (1) and S. 3, so far as it relates to S. 2 (l), are declared void.) 

1950 Pat 392 (Prs 7, 40, 80) [AIR V 37 C 108] : ILR 29 Pat 790 (SB), Kameshioar 
Singh v. Province of Bihar. (The Biha,r State Management of Estates and 
Tenures Act (21 of 1949) imposes restrictions on the power of proprietors and 
tenure holders to deal with their property, which are neither “reasonable” nor 
“imposed in the interests of the general public”.) 

1953 Pat 65 (72) (Prs 12, 28, 30) [AIR V 40 C 21] (DB), Shri Durgaji v. State of 
Bihar. (Bihar Private Forests Act (9 of 1948) — Provision for taking over by 
Government, of control and management of a person’s forest — Held to be for 
public good and reasonable.) 

4. 1951 S C 41 (Prs 56, 60, 77, 78) [AIR V 38 C 9]: 1950 S C R 869 : ILR (1951) 
Hyd 461 (S C), Charanjit Lai v. Union of India. (Per Kania G. /., Fazl Ali , 
Mukherjea and Das JJ. —The Sholapur Spinning'and Weaving Company (Emer¬ 
gency Provisions) Act (28 of 1950) does not infringe the Fundamental Rights 
conferred on a share-holder of the Sholapur Spinning and Weaving Company 
by Art. 19 (1) (f) or Art. 31 of the Constitution of India and the Act is not 
unconstitutional and void on that ground. The right to dispose of the share and 
the right to receive dividend, if any, or to participate in the surplus in the case 
of winding up that have been left to the share-holder cannot be said to be 
illusory or practically valueless because the right to control the management by 
directors elected by him, the right to pass resolutions giving directions to the 
directors and the right to present a winding up petition have, for the time 
being, been suspended. The rights still possessed by the share-holder are the 
most important of the rights constituting his property, although certain privi¬ 
leges incidental to the ownership have been put in abeyance for the time being. 
It is impossible to say that the Act has deprived the share-holder of his property 
in the sense in which that word is used in Apts. 19 (1) (f) and 31. The curtail¬ 
ment of the incidental privileges may well be supported as a reasonable restraint 
on the exercise and enjoyment of the share-holder’s right of property imposed 
in the interests of the general public under Art. 19 (5), namely, to secure the 
supply of an essential commodity and to prevent unemployment.) 
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Where there is a provision for a Court of Wards taking over Article 19 
possession and management of property of a person, there is prima Notes 62-63 
facie an infringement of his rights under cl. (1) (f). 5 Hence, unless 
the provision is reasonable and is justified in public interest, it will 
be void. 6 

63. Control of accommodation and rents. — The various 
Acts, etc., relating to the control of accommodation in urban areas 
which are in force in the different States in India are all instances of 
legislation affecting more or less the right to hold and dispose of 
property under cl. (1) (f). 1 But such provisions are obviously necessary 
in public interest in times of shortage of houses. Hence, in so far as 
such restrictions are not unreasonable they will be upheld by the 
Courts as being valid. Some of the decisions relating to this part of 
the subject are noted below. 2 

ISee also 1952 Punj 9 (18) (Prs 56, 58, 59) [AIR V 39 C 2] : ILR (1952) Punj 11 
(DB), Jupiter General Ins. Co. v. Raja Gopalan. (In this case the manage- 
ment of an insurance company was taken over by Government under S. 52A 
of the Insurance Act and the provision was held to be valid.) 

1951 Bom 86 (Prs 10, 12, 13) [AIR V 38 C 19] : ILR (1951) Bom 473 (DB), 

Divarkadas Shriniwas v. Sholapur Spg. dtWvg. Co. Ltd. (By Sholapur Spinning 
and Weaving Company (Emergency Provisions) Ordinance, II [2] of 1950, the 
juridical possession of the company has not been in the slightest degree affected or 
interfered with. Though under the Ordinance the right of the shareholders to 
control and manage the company has been controlled and regulated, and restricted, 
the right of management is not property under Art. 31. Even if it is a property, 
the Ordinance merely places a restriction upon use of that property and such 
restriction would come under Art. 19 and it would be a reasonable restriction 
in the public interest under Art. 19 (5).)] 

5. 1953 S C 373 (374, 375) [AIR V 40 C 84] (S C), Raghubir Singh v. Court of 
Wards , Ajmer. 

1953 Orissa 121 (Pr 57) [AIR V 40 C 52] : ILR (1952) Cut 529 (DB), Brundaban 
Chandra v. State of Orissa. 

6 . 1953 S C 373 (374) [AIR V 40 C 84] (S C), Raghubir Singh v. Court of Wards , 

Ajmer.. 

1953 Orissa 121 (Pr 57) [AIR V 40 C 52] : ILR (1952) Cut 529 (DB), Brundaban 
Chandra v. State of Orissa. (Court of Wards Act is designed to protect the 
estate against its being frittered away by mismanagement, in interests of public 
revenue.) 

1953 Punj 30 (38) (Pr 50) [AIR V 40 C 9] (DB), Harmohendra Singh v. Punjab 
State. (If for the purposes of protection of the revenues of the State and for 
seeing that there is no discontent amongst the tenants, laws of the kind such as 
Punjab Court of Wards Act are passed by the Government, it cannot be said that 
they are unreasonable interference with the Fundamental Rights of persons • 

AIR 1951 S C 41 (S C), Foil.) * 

1952 All 746 (749) (Pr 13) [AIR V 39] : ILR (1953) 1 All 29 (DB), Cracknell v. 

State of Uttar Pradesh. (A provision, which deprives a female proprietor of an 
estate of the right to hold and enjoy her property only on the ground of sex, is 
an unreasonable restriction on the right under cl. (f), in view of Art. 15.) 

Article 19 — Note 63 

1. See however 1952 All 703 (705) (Pr 8) [AIR V 39] (FB), Eamandas v. State 
of Uttar Pradesh. (The order of allotment officer under Rent Control Law 
allotting the house to one of the claimants including the landlord does not 
interfere with the landlord’s right to hold, acquire and dispose of the property.) 

2 - i952 All 703 (705) (Pr 8) [AIR V 39] (FB), Ramandas v. State of Uttar 
Pradesh. (U. P. (Temporary) Control of Rent and Eviction Act (III [3] of 1947), 
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S. 7—Section 7 of the Act does not in any way interfere with the Fundamental 
Right of a citizen under Art. 19 (1) (f) of the Constitution. In any case, where 
the allotment officer after taking into consideration the respective claims of the 
landlord and other claimants passes an order allotting the vacant premises to one 
of the claimants on the ground that his need for accommodation was greater 
than that of the landlord, it cannot be said that the order in any way imposes 
an unreasonable restriction on the rights of the landlord.) 

1952 Cal 273 (Prs 7, 11) [AIR V 39 C 75 (29)] (FB), Isioari Prosadv. N. R. Sen. 
(The Rent Acts in West Bengal were enacted to meet the grave housing shortage 
caused by the last Great War and the congestion particularly in the cities and 
towns of West Bengal caused by the War and the partition of the province in 
1947. It may be that the margin of profits allowed to the landlord by the 
Rent Act of 1950 is small but that would not of necessity make the Act ultra 
vires as being an unreasonable restriction on the landlord’s rights. In the 
interests of law and order and good government restrictions on the landlord’s 
rights were absolutely necessary. It cannot possibly be said that in the cir¬ 
cumstances existing when these Acts were passed, the restrictions imposed by 
the Acts generally were unreasonable, more than were necessary in the interests 
of the general public.) 

1952 Cal 533 (533) (Pr 4) [AIR V 39] (SB), Shibaram v. Subodh Kumar. (West 
Bengal Premises Rent Control (Temporary Provisions) Act (38 of 1948), S. 1—West 
Bengal Premises Rent Control (Temporary Provisions) Act (17 of 1950), S. 1— 
Validity of — Acts are not void of the Constitution : AIR 1952 Cal 273 (FB), 
Foil.) 

1952 Cal 550 (551) (Pr 5) [AIR V 39] (SB), Satyanarain Chamaria v. Sewmurat 
Sharma. (Do). 

1953 All 543 (Pr 3) [AIR V 40 C 264] (DB), Ram Katori v. Rent Control & Evic. 
tion Officer. (U. P. Rent Control and Eviction Act (3 of 1951), is not in¬ 
consistent with the provisions of Art. 19 (1) (f) of the Constitution and is not 
void : AIR 1952 All 703, Foil.) 

1953 All 51 (54) (Pr 10) [AIR V 40 C 18] (DB), Prem Shankar v. U. P. Provin . 
cial Co-operative Bank. (U. P. (Temporary) Control of Rent and Eviction Act 
(3 of 1947), S. 7 (1) (a)—The owner’s right to hold and dispose of the property is 
restricted by the provisions of S. 7 (1) (a) authorising the District Magistrate to 
ask the landlord to let or not to let the accommodation to any person. But the 
restriction imposed is a reasonable restriction on the exercise of the right to hold 
and dispose of property.) 

1953 Mad 351 (355) [AIR V 40 C 120], Dr. K. C. Nambiar v. State of Madras. 
(Power of Government under Rent Control Act to exempt certain property from 
the Act is not unreasonable restriction on the right of the tenant who is in 
possession.) 

1952 All 699 (702) (Pr 7) [AIR V 39] (DB), Karam Chand Thapar & Bros . v; 
Vijay Anand. (U. P. (Temporary) Control of Rent and Eviction Act (III [3] of 
1947) (as amended in 1948), S. 3 — Validity — Unfettered discretion given to 
District Magistrate to grant permission for eviction. Suit does not render S.3 bad.) 
1952 All 697 (Pr 4) [AIR V 39] (DB), Ram Krishna v. Radhamal. (United 
Provinces (Temporary) Control of Rent and Eviction Act, 1947, is not a per¬ 
manent Act. It is only a temporary measure enacted in order to tide over cer¬ 
tain difficulties arising out of the scarcity of accommodation which, it is common 
knowledge, still exists. The restrictions placed by the Act upon the exercise of 
the Fundamental Rights of a citizen are not of a nature which can be described 
as “unreasonable” and hence the Act is not void under Art. 13 of the Constitu¬ 
tion as contravening Fundamental Right under Art. 19 (1) (f).) 

1952 Raj 137 (Pr 5) [AIR V 39] : ILR (1951) 1 Raj 853 (DB), Jeeivan Ram v. 
United State of Rajasthan. (Rajasthan Premises (Requisition and Eviction) 
Ordinance (XI [11] of 1949) is valid, because it only places reasonable restric¬ 
tions on the right to acquire, hold or dispose of property in the interest of the 
general public.) 
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64. Tenancy laws—In Bajali of Bobbili v. State of Madras f 
the validity of the Madras Estates Land (Reduction of Rent) Act (30 
of 1947) came to be questioned before the High Court of Madras. It 
was held that the Act or any of its provisions did not affect materially 
the right of the landholders to hold property. In the course of his 
judgment in the case, Rajamannar, C. J., observed as follows : 

“I think the proper meaning to be attached to the word ‘hold’ 
there is to ‘enjoy’. Enjoyment of property consists in actual occupa¬ 
tion and possession of it and will also comprise the perception 
of the rents and profits from it. Now, in the case of these land¬ 
holders in respect of ryoti land which is the only kind of land 
directly sought to be affected, the only way in which they can be 
said to hold the property is by appropriating the rents payable to 
them thereon. It may, therefore, be contended that inasmuch as the 
Act reduces substantially the rents and also takes away from the 
landholders the right to collect the rents (the right to collect the 
rents is given by the Act to the Government), the Act does diminish 
their rights. But that is only a superficial aspect of the scope of the 
Act. The landholder will be entitled only to collect such rent as is 
lawful and in the exercise of the admitted right conferred on the 
Provincial Legislature to regulate the relation between the landlord 
and tenant, an enactment could declare what that lawful rent is or 
provide for its determination. It is not as. if there is an inviolate 
and absolute right in the landholder to collect any particular rent. 
It may bo a matter of contract or of usage, but the Legislature 
could always provide for the ascertainment of a fair and proper 
rent notwithstanding any contract or usage. What the Act purports 
to do is to reduce the rents payable by ryots in estatesg overned by 
the Madras Estates Land Act approximately to the level of the 
assessment levied on lands in ryotwari areas in the neighbourhood. 
Of course the Legislature presumes that the ryotwari assessment is 
fair and reasonable and evidently for the reason that ryotwari lands 
are held directly under the State. If, therefore, rents substantially 
higher than the corresponding ryotwari assessments are being 
collected, it may be said that the landholder is collecting rents 
which are neither fair nor reasonable. If the object of the legislation 
is to prevent the landholder making an excessive use of his right, 
it would be open to the Legislature to make such use unlawful. It 
is on this principle that forced exactions ostensibly based on con¬ 
tract and usage have been abolished in recent tenancy legislation. 

1951 Cnl 539 (Pr 36) [AIR V 38 C 158], S. B. Trading Co. v. Shyarnlal. (The 
law contained in S. 18 (5), West Bengal Premises Rent Control (Temporary Provi¬ 
sions) Act (17 of 1950) (as amended by W. B. Act 62 of 1950) is not an unreasonable 
law and cannot be said to infringe Art. 19 (1) (f) of the Constitution read with 
cl. (5) thereof. Housing is a necessity of life and some control of housing accom¬ 
modation in the present economic context is in the interest of every one con¬ 
cerned(1921) 256 U S 135 : 65 Law Ed 865, Block v. Hirsh, Referred.) 

Article 19 — Note 64 

1. 1952 Mad 203 (Pr 25) [AIR V 39 C 98] (DB). 


Article 19 
Note 64 


f 
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“Though at first sight the argument that depriving the landholder 
of his right to collect the rents would amount to an interference 
with his right to hold the property looks plausible, yet on a close 
examination, it appears to me that there is really no abridgment of 
any property right by reason of the Government taking over exclu¬ 
sively the collection of rents. In the Sholapur Mills case, 2 his 
Lordship Mukherjea, J., pointed out the difference between rights, 
which would be comprised in the term ‘property’ and privileges 
which are appurtenant to or flow from the ownership of property 
but by themselves and taken independently could not be reckoned 
as ‘property’ capable of being acquired, held or disposed of, as is 
contemplated by Art. 19 (1) (f) of the Constitution. In that case 
before the Supreme Court, the petitioner undoubtedly was precluded 
from exercising his right of voting at the election of directors, from 
getting a resolution passed by the shareholders without the sanction 
of the Central Government and from instituting any winding up 
proceedings in a Court of law; but these disabilities were not restric¬ 
tions on the rights of the shareholders. Das, J., described these 
disabilities as curtailment of incidental privileges not amounting to 
deprivation of any property.Even assuming that the provi¬ 

sions of the impugned Act do restrict the exercise of the petitioners’ 
enjoyment of their property, I am prepared to hold that they can 
• well be supported as reasonable restraints imposed in the interests 
of a large section of the public and therefore saved by Art. 19 (5) 
of the Constitution.” 

The imposition of a penalty or punishment for habitual infringe¬ 
ment by a landlord of tenants’ rights is not the imposition of a 
restriction on the landlord’s rights. 3 Hence, where it is provided that 
a landlord, who habitually infringes his tenants’ rights, should be 
deemed as a person disqualified to manage his own property and that 
his property should be taken over by the Court of Wards, the provi¬ 
sion cannot be regarded as a restriction on the landlord s rights within 
the meaning of cl. (5). 4 5 Further, when the determination of the ques¬ 
tion, whether the landlord is a person habitually infringing the rights 
of his tenants and whether his estate should be taken over by the 
Court of Wards, is left entirely to the subjective determination of the 

Executive, the provision cannot be deemed as a reasonable one. 6 See 

/» 

also the undermentioned case. 

2. 1951 S C 41 (Mukherjea J. — Para 60 ; Das J. — Para 78) [A I R V 38 C 9] : 
1950 SCR 869 : ILR (1951) Hyd 461 (SC), Charanjit Lai v. Union of India. 

3 . 1953 S C 373 (375) [AIR Y 40 C 84] (SC), Baghubir Singh v. Court of 
Wards , Ajmer. 

4. 1953 S C 373 (375) [A I R V 40 C 84] (SC), Baghubir Singh v. Court of 
Wards, Ajmer. 

5. 1953 S C 373 (375) [AIRY 40 C 84] (SC), Baghubir Singn v. Court of 
Wards, Ajmer. (When a law deprives a person of possession of his property for 
an indefinite period merely on the subjective determination of an executive 
officer such law cannot be regarded as “reasonable.”) 

6 . 1953 Raj 53 (Prs 5, 7) [AIR V 40 C 18]:ILR (1951) 1 Raj 770 (DB), Ghamandi 
v. Parshadi. (Rajasthan Tenants Protection Ordinance, S. 7—The only restriction 
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65. Law of pre-emption. — The right of pre-emption denotes 
the right of a person to buy certain property in preference to others. 
Thus, if A sells his property to B and C is entitled to pre-emption, C 
can claim that the property must be sold to him in preference to B 
for the same price. It must be noted that the right of pre-emption 
will not arise unless A has decided to sell the property to someone. 
C cannot claim that A must sell the property to him if he has no 
desire to sell the property at all. C can only claim that if A is selling 
the property at all to any one, it must be to himself. But A as owner 
of the property has a right to dispose of the property and this right 
necessarily means his right to dispose of the property to any one he 
likes, and C's claim that the property must only be disposed of to him 
and not to B clearly seeks to put a restriction on A's absolute right. 
If there is a law which entitles G to put forward and enforce such a 
claim, that law clearly, therefore, imposes a restriction upon A's 
absolute right under cl. (1) (f). Similarly, B's right to acquire pro¬ 
perty under this clause suffers also a restriction owing to the law 
which recognises C's right of pre-emption. But such a law can be 
validated by recourse to cl. (5) if it is held to be a reasonable law 
required in public interest. 1 

Under S. 298 (1) of the Government of India Act, 1935, which 
has already been referred to in Note 58, it was provided that no sub¬ 
ject of His Majesty domiciled in India should, on grounds only of 
religion, place of birth, descent, colour or any of them be prohibited 
from acquiring, holding or disposing of property. In Mohammad 
Hussain v. Sajawal Buksh , 2 the late Federal Court of India held that 
the above provision did not operate to render invalid the right of pre- 

that had been placed upon the landlords was that of not ejecting the tenants 
who were holding land when the Ordinance came into force and of re-instating 
tenants who were in occupation of their holding on prescribed date and were 
ejected or dispossessed thereafter provided they made application for re-instate¬ 
ment within three months from their ejectment or dispossession or the com¬ 
mencement of the Ordinance whichever be later. The restriction was reasonable 
and it was in the interest of general public.) 

Article 19 — Note 65 

1. 1963 Punj 20 (21) (Prs 4, 6, 7) [AIR V 40 C 4] (DB), Pujijab State v. Inder 
Singh. (There can be very little doubt that the law of pre-emption is a clog or 
fetter upon the freedom of sale. It disqualifies certain types of persons from 
purchasing land freely. But the sole object of this legislation is to preserve the 
homogeneity of the village community and to prevent fragmentation of holdings. 
The terms of S. 15 of the Punjab Pre-emption Act do not go beyond the objects 
aimed at and the restrictions imposed are just sufficient to achieve the interest 
of general public. Section 15 is not, therefore, ultra vires the Constitution.) 

1951 All 247 (Prs 12, 13) [AIR V 38 C 33] : ILR (1952) 1 All 149, Abdul Hakim 
v. Jan Mohd . (The law of pre-emption in Utter Pradesh is for the welfare of the 
people because it avoids litigation, consolidates property and tends to increase 
the production of wealth. The Agra Pre-emption Act, 1922, has, therefore, not 
become void by virtue of Arts. 13 (1) and 19 (1) (f) of the Constitution of India, 
as it does not impose any unreasonable restriction on the right of property : 
AIR 1916 Bom 255, Disting.) 

2. 1945 F C 8 (9) [AIR V 32] : 1944 F C R 280 : ILR (1944) Ear (FC) 127 : ILR 
(1945) Lah 169 (FC). 


Article 19 
Note 65 
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g emption based upon relationship with the vendor. The argument in 
66 the case was that inasmuch as the effect of the relevant portions of 
S. 15 of the Punjab Pre-emption Act (1 of 1913), was to enable the 
heirs of a vendor ultimately to deprive the vendee of the benefit of a 
sale made in his favour, the vendee was by virtue of those provisions 
in effect prohibited from acquiring property, or having acquired it, 
was prohibited from continuing to hold it. This argument was rejected 
by the Federal Court which held that because the right of pre-emption 
in such cases is based on descent, it cannot be argued that the effect 
of the exercise of that right is to prohibit the acquisition or holding 
of property by a vendee who has not the qualifications as to descent 
or relationship. The Federal Court observed that in such a case there 
was no prohibition imposed upon the vendee on account of his descent 
or lack of descent from any particular person nor did the grant of a 
right to one person to acquire property in preference to the other 
persons amount to a prohibition against the acquisition or holding of 
property by those persons. 

It will be seen that the above decision does not apply to this 
article under which not only the prohibition of acquisition of property 
by any person would be void but also any other restriction short of 
prohibition imposed upon such right, unless the restriction was sustain¬ 
able under cl. (5).- (See also Note 67.) 

66. Acquisition of lands. — As seen in Note 8, cl. (1) (f) of 
this article has no application to cases where a person is wholly 
deprived of his property. Article 31 applies to such cases. Article 31 
and not this clause, therefore, applies to the acquisition or requisitioning 
of property. Hence, in such cases, the Court is not entitled to enquire 
under cl. (5) into the reasonableness of the law providing for the 
acquisition or requisitioning of property. 

In the undermentioned cases, 1 however, the statutory provisions 
relating to acquisition of land were held to be reasonable and in public 


Article 19 — Note 66 

1. 1952 Cal 870 (874) (Pr 17) [AIR V 39], Naha Kumar v. State of West Bengal. 
(West Bengal Land Development and Planning Act purports to make acquisition 
for a public purpose—that is, in the interest of and for the benefit of the public 
viz., the settlement of immigrants and the rehabilitation otrefugees which is an 
urgent matter and demands speedy acquisition of lands, and hence the restric¬ 
tion put by S. 7 of the Act at once becomes a reasonable restriction and the 
provision becomes a valid provision under Art. 19 (5).) 

1952 Cal 554 (559) (Pr 41) [AIR V 39] (DB). W. B. S. K. Co-op. Cr. Society v. 
Mrs . Banerjee . (West Bengal Land Development and Planning Act (21 of 1948), 
S. 8 and Explanation to Proviso (a)—The provision in S. 8 making the declara¬ 
tion of Government conclusive as to the nature of the purpose of acquisition is 
ultra vires Art. 31 (2) of the Constitution and therefore void. But the Expla¬ 
nation to proviso (a) of S. 8 does not offend against Art. 19 (1) (f) or Art. 19 (5) 
and is therefore Ultra vires and valid—Provision intended to enable Government 
to take possession immediately. Held provision was justified in view of the 
urgent and pressing circumstances due to migration of vast numbers from East 
Pakistan and the urgent need to rehabilitate them.) 
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interest and as such constituted authorised restrictions under cl. (5) of Article 19 
this article. Notes 66-68 

67. Restraint on alienation. — Any restraint on powers of 
alienation of property clearly amounts to a restriction on the right under 
cl. (1) (f) which expressly assures every citizen the right to “dispose 
of” his property in anyway he pleases. But any law, under which such 
restraint on alienation may be imposed, may be justified and held 
valid if the restraint is reasonable and imposed in the public interest. 

If the restraint is not of this character, it will ho treated as void. 1 In 
Nathu v. Balia? the question was raised as to the validity under this 
article of the restriction imposed by the Customary Law of Punjab on 
the right of a male proprietor in regard to alienation of ancestral land 
in his hands. It was held that considering the nature of the right of 
a male proprietor under the Punjab Customary Law, there was really 
no abridgment of his rights under this clause involved. On a parity 
of reasoning, the restraint on powers of alienation of joint family 
property of the manager of a Hindu joint family with reference to 
joint family property and restrictions on the power of alienation of a 
Hindu widow, being inherent in the nature of the property held by 
these persons, itself does not amount to any restriction on the right 
conferred by cl. (l) (f). 3 (See also Note 65.) 

68. Evacuee property legislation. — The provisions of the 
Administration of Evacuee Property Act, 1950, are of a very drastic 
nature. They enable the Custodian to hold and manage the property 
of an evacuee and also of his co-sharers. But in view of the special 
circumstances arising in the wake of the partition of India, to meet 
which the legislation was passed, the restrictions imposed have been 
held to be reasonable and in public interest. 1 

Article 19 — Note 67 

1. 1952 Pepsu 190 (Pr 5) [AIR V 39] : ILR (1952) Patiala 1 (FB), Rulia Ram v. 

Sadh Ravi. (Patiala Alienation of Land Act, S. 3 — Section is void — The 
restriction imposed by S. 3 upon the power of the members of statutory agri¬ 
cultural tribes to dispose of land was not reasonable and whether or not it was 
in the interests of the tribes notified to be agriculturists, it was certainly not 
in the interests of the general public. Section 3 is inconsistent with Art. 19 of 
the Constitution and accordingly it is void.) 

1951 Mad 930 (Pr 22) [AIR V 38 C 329] (DB), M. B. Namazi v. Deputy Custo¬ 
dian of Evacuee Property , Madras. (The restriction on the power of disposal of 
immovable property contained in S. 20 of the Administration of Evacuee 
Property Ordinance (1949), as it stands, is an unreasonable restriction on the 
exercise of the intending evacuee’s right as a citizen under Art. 19 (1) (f) of the 
Constitution.) 

2. 1951 Punj 445 (Prs 5, 6, 8) [AIR V 38 C 142]. 

3 . See 1952 Him Pra & B 42 (43) [AIR V 39], Hoshiar Singh v. Koicla. (Res¬ 
trictions on Hindu widow’s power of disposal of property do not amount to 
infringement of any Fundamental Right.) 

Article 19 — Note 68 

1. 1951 All 746 (Prs 86, 88, 89) [AIR V 38 C 194] : ILR (1952) 2 All 838 (FB), 

Asiatic Engineering Co. v. Achhru Ram. 

157 .^ 159 ) ( Pr £ AIR V 40 C 68] : ILR (1953) Hyd 147 (DB), 

Md. Habibuddin v. Govt, of Hyderabad. (Section 40 of the Act, being intimately 
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Note 69 tions. — See the undermentioned cases. 1 


connected with the scheme of the Act and being based on the necessity for 
ascertaining the genuineness and legality of transfers, is a reasonable restriction 
on the right of a citizen to acquire property and is not violative of Art. 19 (1) (f) 
of the Constitution.) 

1953 Pat 112 (115) (Pr 4a) [AIR Y 40 C 34] : I L R 32 Pat 131 (DB), S. M. Zaki 

v. State of Bihar. 

1953 Sau 73 (74) (Pr 5) [AIR V 40 C 31] (DB), Samsudin v. Asst. Custodian , 
E. P. (Sections 8 to 12 of the Act are not ultra vires.) 

1952 Madh B 181 (Pr 10) [AIR V 39] (DB), Shanta Devi v. Custodian , E. P . 
(Having regard to the events which happened soon after the partition in 1947 
and also taking into consideration the entire scheme of the Act which is to make 
a provision for the custody, management and the administration of evacuee 
property until a satisfactory and final settlement takes place between India and 
the Dominion of Pakistan, it cannot be said that the Act does not satisfy the 
requirements of Art. 19 (5).) 

1952 Punj 428 (432) (Pr 14) [AIR V 39] : ILR (1952) Punj 546 (DB), Sheikh 
Mohd. Din v. Thakar Singh. (It cannot be said that S. 17 imposes any restric¬ 
tions upon the right of any citizen to hold property and these restrictions are in 
any case reasonable and in the interest of the general public.) 

1951 Bom 440 (Pr 24) [AIR V 38 C 100] : ILR (1952) Bom 378 (DB), Abdul 
Majid v. P. R. Nayak. 

[See also 1951 Mad 930 (Pr 21) [AIR V 38 C 329] (DB), M. B. Namazi v. 
Deputy Custodian of Evacuee Property , Madras. (None of the restrictions 
contained in S. 21 of the Administration of Evacuee Property Ordinance (1949) 
can be said to be not reasonably imposed—It is in the interests of the general 
public that powers have been conferred on the Custodian to see that moneys are 
not transferred to Pakistan before final settelment is arrived at between the 
Dominions of India and Pakistan, as such indiscriminate transfer of assets 
would render the final settlement extremely difficult. Section 21 does not really 
prohibit the moneys of an intending evacuee being used by him or being 
invested. The incidental powers of the Custodian to require the intending 
evacuee to furnish returns and other information and the power of the Custo¬ 
dian to inspect the books of account and other documents do not restrict the 
Fundamental Right to acquire, hold and dispose of property.)] 

Article 19 — Note 69 

1. 1953 Madh B 236 (240) (Pr 10) [AIR V 40 C 88] : 1953 Cri L Jour 1409 (DB), 
Mahendra Bahadur v. State of M. B. (Restrictions imposed on possession and 
disposal of arms by Arms Act are reasonable and justified.) 

1953 Mad 476 (478) [AIR V 40 C 182] : 19t3 Cri L Jour 917, Narasimha v. Dist. 
Magistrate. (Restrictions created by R. 43, Arms Act Rules, on Fundamental 
Right to hold a gun are reasonable restrictions and in interest of public.) 

1953 Pat 32 (33) (Pr 8) [AIR V 40 C 9] : ILR 31 Pat 296 (DB), B. S. S. M. Awkab 
v. Sitaram. (Bihar^Wakf (Amendment) Act (33 of 1950), S. 2, does not directly 
affect the Fundamental Rights of the Mutawalli.) 

1953 Raj 22 (Pr 17) [AIR V 40 C 8]: ILR (1951) 1 Raj 888 (DB), Manoharsingh v. 
State of Rajasthan. (Rajasthan Ordinances No. 27 of 1948, No. 10 of 1949 and 
No. 15 of 1949 — Mere taking over by Government of collection of revenue is not 
taking possession within Art. 31 nor unreasonable restriction on Fundamental 
Right to hold property.) 

1953 Trav.Co. 327 (Prs 21, 26) [AIR V 40 C 122] : ILR (1952) Trav-Co 670 (DB), 
Vishnu v. Poido. ((Travancore-Cochin) Holding (Stay of Execution Proceedings) 
Act (8 of 1950) does prevent the owner of a property, though for a limited 
period, from recovering possession of the same from a tenant. It would therefore 
infringe Art. 19 (1) (f) of the Constitution unless it would come under cl. (5) of 
that article. In view of the fact that the restriction imposed is of a very 
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70. Clause (l) (f)—Illustrative examples—Invalid restric¬ 
tions. — See the undermentioned cases. 1 


temporary nature, and of the further fact that the object of the legislation is to 
aflord relief to a large section of the public, the restriction imposed by the 
statute is not unreasonable.) 

1952 Cal 184 (Pr 17) [AIR V 39 C 07] (DB), Ramliari v. Nilmoni Das. (West 
Bengal Bargadars Act (2 of 1950), S. 5 (1) (a). Proviso — The proviso requi¬ 
ring the Board’s order for termination of Bargadar’s cultivation on the ground 
of owner’s desire under S. 5 (1) (a) is not an unreasonable procedure which 
comes within the prohibition of Art. 19 (1) (f) read with cl. (5) under the 
Constitution.) 

1952 Mad 11 (Pr 27) [AIR Y 39 C 2] : ILR (1952) Mad 60-1 (DB), Krishna - 
miirthy v. Venkatasivaran. (Madras Agriculturists’ Relief Act (4 of 1938) has 
done nothing more than to redress an admittedly serious state of affairs, 
namely, imminent ruination of the agricultuiists, by prices falling down and 
interests mounting up. Looked at from any point of view it cannot be stated 
that Act 4 of 1938 places arbitrary restrictions on acquisition, holding and dis¬ 
posal of property: AIR 1951 S C 118, Rel. on.) 

1952 Vind Pra 13 (Prs 11, 12) [AIR V 39 C 8], Raghavendra Singh v. State of 
Vindhya Pradesh. (The Government passed an order whereby thereafter auction 
of Tendu leaf contracts would be unconditional and would cover not only Govern¬ 
ment forests but other areas—Proportionate compensation to private land-holders 
was also provided for by the order — Held that the right of the grantees or 
lessees of immovable properties (including forests) to the free management of 
the property was restricted only in a reasonable manner, and in the interests 
of the public and the restrictions imposed by the order were within the exception 
contained in Art. 19 (5).) 

1951 Madh B 159 (Pr 9) [AIR V 38 C 64] : 52 Cri L Jour 1533, Madan v. The 
State. (It cannot be said that the provisions contained in Ss. 523 and 524 of the 
Criminal P. C. deny to any person equality before the law or the equal protec¬ 
tion of the laws, or infringe the Fundamental Right of citizens to acquire, hold 
and dispose of property, or are inconsistent with Art. 31.) 

(1926) 272 U S 365 (395) : 71 Law Ed 303 (314), Village of Eiiclid v. Ambler 
Realty Co. (Zoning—Exclusion from residential districts by zoning law, of 
business and trade is valid.) 

(1915) 239 U S 394 (409, 410) : 60 Law Ed 348 (356), Hadacheclc v. Sebastian. 
(Police Power—Forbidding biickyards in designated area does not necessarily 
take away property without due process of law.) 

(1900) 177 U S 587 (600) : 44 Law Ed 899 (905), L'Hotc v. New Orleans 
(Zoning-Designating limits for prostitutes—This is not an unconstitutional inter¬ 
ference with the property rights of persons living in that locality, although the 
value of their property may depreciate.) 

(1894) 152 U S 133 (141, 143) : 38 Law Ed 385 (390, 391), Lawton v. Steele. 
(If the property is of little value and its use for illegal purpose clear, Legislature 
may declare it to be a nuisance and subject to summary abatement.) 

See also illustrative examples under cl. (g)_Note 82. 

Article 19 — Note 70 

1. 1953 Orissa 277 (278) (Pr 5) [AIR V 40 C 78] : 1953 Cri L Jour 1601 (DB), 
Bhajaram v. State of Orissa. (Essential Supplies (Temporary Powers) Act 
0946), S. 3 (2) (f)—Requiring a person compulsorily to sell the whole of his stock 
without reserving anything for his normal requirements is an unreasonable 
restriction on his right under cl. (f). A final opinion was not pronounced as 
the question had become academic.) 

1951 Cal 85 (Prs 32, 38, 54, 57, 58) [AIR V 38 C 25] (DB), Subodh Gopal v. 
Beharilal. (Section 7 of the Bengal Land Revenue Sales (West Bengal Amend¬ 
ment) Act, which makes the amending Act applicable to pending suits and 
unexecuted decrees, is prima facie unreasonable as it affects vested right and 
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Article 19 71. Prohibition law. — Under cl. (1) (f) every citizen of India 

Note 71 is guaranteed bis right to acquire, hold and dispose of property. The 

word “property” includes every kind of property, both movable and 
immovable. (See Note 59.) Hence, the validity of prohibition laws 
banning or restricting the consumption of intoxicating liquors and 
other articles, or trade in such articles, has been questioned both here 
and in the United States of America. The validity of such laws also 
may be questioned, it may be noted, under cl. (1) (g) guaranteeing 
to every citizen the right to practise any profession, or to carry on 
any occupation, trade or business. Both these clauses, however, have 
to be read in conjunction with els. (5) and (6), which enable the State 
to make reasonable laws imposing restrictions on the rights declared 
in such clauses, when such restrictions are dictated by the require¬ 
ments of public interest. Hence, the validity of the provisions of such 
laws has to be tested in view of these provisions of the Constitution. 1 
It may be broadly stated that prohibition is not ultra vires in the 
United States of America. 2 

In Sheoshankar v. M. P. State Government , 3 the validity of 
various provisions of the C. P. and Berar Prohibition Act (7 of 1938) 
and of some of the Rules in the C. P. and Berar Foreign Liquor Rules, 
was attacked and the Full Bench of the Nagpur High Court held in 
favour of the validity of the Act. After an elaborate consideration of 
the case-law in the United States, the conclusion was expressed by 
their Lordships Mangalmurti and Mudholkar, JJ., as follows : 

“It cannot, therefore, be questioned that the general right to 
property or to carry on any activity is not unreasonably restricted 

imposes an unreasonable restriction on the riglit to hold property contrary to 
the provisions of Art. 19 (1) (f) read with Art. 19 (5) and is therefore void by 
reason of Art. 13 (1).) 

(1917) 245 U S 60(81. 82): 62 Law Ed 149 (163,164), Buchanan v. Warley. (Class 
Legislation—U. S. 14th Amendment—Law preventing occupancy of property by 
coloured person thereby preventing sale of property to Negroes is not legitimate 
exercise of Police Power — Such law cannot be justified on the ground that it 
will promote the public peace by preventing race conflicts.) 

See also illustrative cases under cl. (g) — Note 82. 

Article 19 — Note 71 

1. 1951 S C 318 (328) (Pr 24) [AIR V 38 C 55] : 1951 S C R 682 : 52 Cri L Jour 
1361 (SC), State of Bombay v. F. N.Balsara. (Sections 12 and 13of Bombay Pro¬ 
hibition Act (25 of 1949) prima facie infringe Fundamental Right under cl. (1) (f).) 

2. (1887) 123 U S 623 (661, 662) : 31 Law Ed 205 (210), Mugler v. State of 
Kansas. (Government does not interfere with, nor impair anyone’s constitutional 
rights of liberty or of property, when it determines that the manufacture and 
sale of intoxicating drinks for general or individual use as a beverage are or may 
become hurtful to society and constitute therefore a business in which no one 
may lawfully engage. Prohibition law is not in conflict with 14th Amendment.) 
[See also (1925) 267 U S 188 (193, 194) ; 69 Law Ed 568 (570), Samuels v. Me 

Curdy. (Making unlawful possession of intoxicating liquor, which was legally 
obtained before passage of prohibition law, does not unconstitutionally deprive 
owner of his property.)] 

3. 1951 Nag 58 (Prs 174, 175) [AIR Y 38 C 20] : ILR (1951) Nag 646 : 52 Cri L 
Jour 1140 (FB). 
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merely because a particular commodity is excepted from its purview 
in the public interest. As we have already observed, liquor is not 
an innocuous article and regulation or prohibition of its consump¬ 
tion therefore unquestionably falls within the competence of the 
Legislature.” 

In determining the reasonableness of legislative provisions, prohi¬ 
biting or restricting the use of intoxicant liquors, the Court is entitled 
to take into consideration the Directive Principles of State Policy in 
Part IV of the Constitution. Article 47 contains the following provi¬ 
sion : “The State shall endeavour to bring about prohibition of the 
consumption, except for medicinal purposes, of intoxicating drinks 
and of drugs which are injurious to health.” Hence, so far as intoxi¬ 
cating liquors, which are used as beverages, are concerned, the prohi¬ 
bition or restriction of their use and consumption by Indian citizens 
cannot be regarded as unreasonable or as uot being in public interest. 4 
But although this may be stated as the general rule, particular provi¬ 
sions in a law of prohibition may be unconstitutional as being unrea¬ 
sonable or as offending against Article 14 or other articles of the 
Constitution. Thus, the prohibition of the sale, purchase, possession, 
use or consumption of liquid toilet or medicinal preparations con¬ 
taining alchohol, merely because there is a possibility of their being 
used- by some perverted addicts, would be unreasonable and would not 
be justified under clause (5). 6 Similarly, it has been held that a law 
prohibiting citizens from commending the use of liquor is an un¬ 
warranted and invalid restriction of the freedom of speech and expres¬ 
sion conferred by cl. (1) (a). 6 

In State of Bombay v. F. N. Balsara f the validity of the Bombay 
Prohibition Act, 1949, was considered in detail by the Supreme Court 
and the undermentioned provisions of the Act 8 were declared invalid. 

4. 1951 S C 318 (328) (Pr 24) [AIR V 38 C 55] : 1951 S C R 682 : 52 Cri L Jour 
1361 (SC), State of Bombay v. F. N. Balsara. 

5. 1951 S C 318 (329) (Pr 25) [AIR V 38 C 55] : 1951 S C R 682 : 52 Cri L Jour 
1361 (SC), State of Bombay v. F. N. Balsara. 

6 . 1951 S C 318 (330) (Pr 27) [AIR V 38 C 55] : 1951 S C R 682 : 52 Cri L Jour 
1361 (SC), State of Bombay v. F. N Balsara (So also a provision against incit 
ing and encouraging to commit act which will frustrate or defeat provisions 
of the Prohibition Act held to be too wide and vague and as entirely invalid 
under cl. 1 (a) read with cl. (2) of this article.) 

7. 1951 S C 318 (331) (Pr 33) [AIR V 38 C 55] : 1951 S C R 682 : 52 Cri L Jour 
1361 (SC). (On appeal from AIR 1951 Bom 210 (FB).) 

8. Only the following provisions of this Act were declared invalid : (1) Clause (c) 
of Section 12, so far as it affects the possession of liquid medicinal and 
toilet preparations containing alcohol. (2) Clause (d) of S. 12, so far as it affects 
the selhng or buying of such medicinal and toilet preparations containing 
alcohol. (3) Clause (b) of S. 13, so far as it affects the consumption or use of such 
medicinal and toilet preparations containing alcohol. (4) Clause (a) of S. 23, so 
far as it prohibits the commendation of any intoxicant or hemp. (5) Clause (b) of 
S. 23 in entirety. (6) Clause (a) of sub-s. (1) of S. 24, so far as it prohibits com¬ 
mendation of any intoxicant or hemp; (7). Sub-section (1) of S. 136 in entirety. 

(8) Clauses (b), (c), (e) and (f) of sub-s. (2) of S. 136 in their entirety. It was also 
held that the remaining provisions of the Act were not invalid and that the 

l.Ind.Con. 29. 
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Article 19 72. Clause (1) (g)—(General). — This clause guarantees to all 

Note 72 Indian citizens the right to practise any profession or to carry on any 

occupation, trade or business. The clause is to be read with cl. (6) 
under which restrictions can be imposed upon the right by means of 
laws within the limits laid down in that clause. This clause was 
amended by Constitution (First Amendment) Act, 1951. The main change 
made in this clause by the above Amendment was the introduction of 
the provision contained in sub-cl. (ii) of cl. (6) relating to the carrying 
on by the State or by a corporation owned or controlled by the State 
of any trade, business, industry or service, whether to the exclusion 
complete or partial, of citizens or otherwise. This clause was specially 
introduced to make it clear that any scheme of nationalisation which 
the State may undertake would be constitutional as being in the interest 
of the general public for which the clause already reserves power to 
the State to impose- reasonable restrictions on the citizen’s right to 
carry on any trade or business under cl. (1) (g). Under the amended 
cl. (6), therefore, the restrictions on the right of carrying on any trade 
or profession, etc., under cl. (l) (g) will fall into three classes — 

(a) reasonable restrictions imposed under the general power of imposing 
such restrictions in the interest of the general public; (b) restrictions 
in the form of professional or technical qualifications (clause 6 (i)); 
and (c) any law relating to carrying on of trade or business, industry 
or service, by the State or by a corporation owned or controlled by 
the State. 

The explicit words in cl. (6) “nothing in the said sub-clause shall 

affect.” show that the test of reasonableness of the restriction . 

is not applicable to cl. (6) (i) and (ii). 

It is thus clear that the right conferred by cl. (1) (g) is not an 
absolute right but one which is liable to be restricted under cl. (6). 1 
The restrictions may be in the interests of general public , an expression 
which is a very wide one and will include all matters affecting public 
weal, such as public safety, public health, public morals, etc. 2 (See 


decision declaring some of the provisions invalid did not affect the rest of the Act. 

Article 19 — Note 72 

1. 1953 S C 79 (82) (Pr 13) [AIR V 40 C 22]: 1953 S 0 R 290 (SC), T. B. Ibrahim 
v. Regional Transport Authority. (Restrictions placed upon use of bus stand 
held valid as being reasonable and in interest of public convenience—There is no 
Fundamental Right in a citizen to carry on business wherever he chooses,) 

1952 Mad 528 (529) (Pr 4) [A I R V 39 C 117] (DB), Vallinayagam v. State of 
Madras. (License refused for cinema on grounds connected with public health 
and safety—Valid.) 

2. 1953 Mad 98 (101) (Pr 10) [A I R V 40 C 33] (DB), Indian M. & M. Corpn. 
v. Industrial Tribunal. (The right of the State to regulate any business is not 
confined to “public utility businesses” only—Businesses which are likely to prove 
dangerous to public safety or public health may be subjected to severe restrictive 
regulations.) 

1952 All 491 (Prs 14, 15, 16) [AIR V 39] : 1952 Cri L Jour 910 (DB), In the 
matter of Rhool Din. (Provisions in the Legal Practitioners Act in respect of 
touts are saved by Art. 19 (6) — It is not in public interest to permit toutism — 
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Notes 20 and 21.) When, however, a restriction is imposed on the right 
conferred by this clause, it has to be seen whether it is so drastic as to 
be destructive of the right itself. 3 

Clause (1) (g) and Art. 301 do not overlap. Though cl. (1) (g) of 
this article deals with “profession, trade or business” while Art. 301 
deals with “trade, commerce and intercourse” and the subjects dealt 
with are therefore to that extent the same, the scope of the articles 
is different. Article 19 lays down the right of the citizen personally , 
while Art. 301 deals with how the trade, commerce and intercourse 
is to be carried on between one place and another , whether the placed 
are situated in two States or inside the same State. 4 

The right to carry on business in motor transport on public streets 
is within sub-cl. (g) and the validity of legislation affecting this right 
must be determined with reference to cl. (6). 5 


73. “Any” profession, etc —It has been held by the Allahabad 
High Court that the term “profession” in cl. (1) (g) will not include 
the activities of a law tout. 1 So also, it has been held by the Nagpur 
High Court that there is no guarantee that what is regarded as an 
object of trade will continue to be so regarded for ever and that when a 
certain article becomes contraband and ceases to be a legitimate object 
of trade, there can be no question of any Fundamental Right to trade 
in that article, apart from the provisions of cl. (6) validating any law 
which puts down such trade. 2 The right of purohitgiri in a village is 
covered by sub-cl. (g). 3 (See also Note 75.) 


74. “Carry on” any occupation, etc. — Clause (l) (g) only 
guarantees the right to carry on any profession, occupation, trade or 

Society abhors it—Touts and lawyers who accept engagements through touts are 
looked down upon by society.) 

[See also (1941) 313 U S 23G (243) : 85 Law Ed 1305 (1308), Olsen v. Nebraska. 
(In this case it was held that the business of employment agency is subject to 
control of public good.) 

(1929) 278 U S 235 (239) : 73 Law Ed 287 (308), Williams v. Standard Oil Co. 
of Louisiana. (State Legislature can fix prices, etc., only when the business is* 
affected with public interest.)] 

3. 1952 Mad 395 (404) (Prs 32, 33) [A I B V 39] : ILK (1952) Mad 933 (DB) 
Ananthakrishnan v. State of Madras. 

4. 1951 All 257 (Pr 63) [A I B V 38 C 51] : I L B (1951) 1 All 269 (FB) Motilal 
v. Uttar Pradesh Govt. 


5 /^ 5 ^ M o d 279 (PrS 21 ’ 24 ’ 25 ’ 26) [ A 1 * V 40 C 102] :ILE (1953) Mad 304 
(DB), C S. S. Motor Service v. Madras State. (Validity of certain sections of 
Motor Vehicles Act considered.) 

Article 19 — Note 73 


1. 1952 All 491 (Prs 14, 17) [A I B V 39] : 1952 Cri L Jour 910 (DB) In the 

matter of Phool Dm. (Toutism may be prohibited altogether under Legal Practi 
tioners Act.) ° 


2. 1951 Nag 58 (Prs 174, 175) [AIB V 38 C 20] : I L B (1951) Nag 646 • 52 Cri L 
Jour 1140 (FB), Sheo Shankar v. M. P. State Govt. (Prohibition^ liquor trade ) 

hlTmlL 1 - <3) [A bt 7 40 ° 11:: ILR (1953) H * d 481 < FB >- Ooval Kao v. War 
Nasi. (Exclusive right to perform purohitgiri in a village.cannot be claimed as 

such claim seeks to negative the right of others to perform purohitgiri which 
is guaranteed under sub-cl. (g).) y cn 
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business. This right includes the right to stop carrying oh the business, 
i Looking at the matter from another point of view, the article only 
f confers a right and does not create a duty. Hence, there is no power 
in the State to order a citizen to continue a business against his will. 
Such an order and the law permitting it will be ultra vires. Even a 
temporary closure of business by a citizen cannot be prevented bylaw. 
However, the distinction must be drawn between the closure of the 
business, permanent or temporary, and declaring a lock-out. 1 To make 
a law relating to lock-outs and strikes falls within the limits of the 
jurisdiction of the State and even if putting restrictions on the power 
of an employer to declare lock-outs is regarded as a restriction on his 
right of carrying on his business in his own way, it might be sustained 
as a reasonable restriction imposed in public interest for avoiding 
unemployment, etc. 

But when a law says a barber or a dhobi or a person carrying 
on a similar occupation must serve all persons equally and must not 
refuse his service to any one on the ground of his low caste, the law 
does not compel a person to carry on a business against his will and, 
therefore, it cannot be said to violate the Fundamental Right under 
this clause by depriving any person of his freedom to carry on or not 
to carry on a particular occupation. At the same time, even assuming 
otherwise, such a law will be upheld as a valid restriction placed upon 
the citizen’s right under cl. (2) in the interest of the general public. 2 

75. Legal profession—Restrictions as to _The legal profes¬ 

sion is clearly a “profession” included within the ambit of cl. (1) (g) 
and hence the right to practise the legal profession is a Fundamental 
Right'.under the Constitution. We have already referred to the remarks 
of the Madras High Court in Ananthakrishnan v. The State of Madras 1 
to the effect that the right to act and plead for a party in a Court of 
law is not a right but a privilege and that the profession of law can 
be practised otherwise than by acting and pleading for parties in a 
Court of law and that, therefore, acting and pleading for parties in a 
Court of law is not a matter of Fundamental Right of practising a 
profession within the meaning of cl. (1) (g). As already submitted, it 
is doubtful if this view is correct. (See Note 16.) This, however, does 
not mean that the State has no power to place restrictions on the 
exercise of the right. This is expressly provided for in cl. (6). So in 
different cases of such restrictions the question will be about the validity 
of the restrictions as being covered by the provisions of clause (6). 

i - - - ——- ■ . —* 

Article 19 — Note 74 

1. 1953 Mad 98 (101, 102) [A I R Y 40 G 33] (DB), Indian M. M. Corpn. v. 
Industrial Tribunal. 

[i See also (1923) 262 U S 522 (541) : 67 Law Ed 1103 (1111), Wolf Packing Co. v. 
Court of Industrial Relations. (Act forcing business to be continued is ultra 
vires.)] 

2. 1951 Cal 167 (Prs 9, 10) [AIR V 38 C 30R] : 52 Cri L Jour 1399 (DB), Bana - 
mali Das v. Pakliu Bhandari. 

Article 19 — Note 75 

1. 1952 Mad 395 (403) (Pr 30) [AIR V 39 C 105 (35)]: ILR (1952) Mad 933 (DB). 
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Besides, the State’s power of taxation for the purpose of raising 
revenue is not affected by the Fundamental Rights under this article. 
Thus, the imposition of a stamp duty under the Stamp Act on the 
enrolment of an advocate is not invalid. 3 

Clause (6) also empowers the State to prescribe by law the pro¬ 
fessional or technical qualifications necessary for practising any profes¬ 
sion. (See Note 83.) 


The right of a lawyer to practise is not an absolute right. It is a 
right which is subject to the restrictions and limitations imposed by 
the law under which he is enrolled. 8 In Ananthakrishnan v. State of 
Madras* Rajamannar, C. J., observed as follows: 

“ Taking the profession of law, what does this right consist in ? 
Is the effect of Art. 19 (1) to confer on every person who may be 
otherwise qualified the right to practise in any Court in the land ? 
I see nothing in Art. 19 (1) (g) to justify the conclusion that this 
Court or any other High Court or Supreme Court cannot lay down 
rules for the admission of advocates who alone will be permitted to 
represent the suitors before them. On the other hand, the clauses in 
the Letters Patent granted to the Chartered High Courts . . . clearly 
confer on the High Courts the power to virtually prevent even 
qualified persons other than the advocates on their rolls to plead and 
act before them on behalf of suitors. This power of the High Courts 
has been continued under Art. 225 of the Constitution. The Bar 
Councils Act recognises this right and lays down that only the 
persons enrolled as advocates of a particular High Court have certain 
rights of audience.” 

In Mulchand v. Mukundf the Bombay High Court observed as 
follows : 


The right of a lawyer to practise is not an absolute right. The 
very charter which gives him the right to practise, controls, limits 
and circumscribes his right. Now, there are two charters which 
entitle a lawyer in this State to practise. One is the Bar Councils 
Act and the other is the Pleaders’ Act. The first gives the right to a 
lawyer to practise as an advocate of this Court, the other gives him 

a right to practise as a District pleader.Turning first to the 

Bar Councils Act, the statutory right given to an advocate who has 
been enrolled as such by this Court is under S. 14 (1) of the Bar 
Councils Act, and that right is to practise subject to the provisions 
of sub-s. (4) of S. 9, in the High Court of which he is an advocate, 


2 1952 Mad 395 (403) [A I R V 39 C 105 (35) ] : I L B (1952) Mad 933 (DB) 
Ananthakrishnan v. State of Madras. 

447 <448 ' 449> (Pr 2> CAIE V 40 ° 170L tongaswami v. Industrie 
'ulklnl 296 (298) [A 1 E v 39] = I L B < 1952 > B °“ ™6 (DB), Mulchand v 

105 (35)] : ILR <1952) Mad 933 (DB) ' ““ 

4 . 195a Mad 395 (402) [AIB V 39 C 105 (35)] : ILR (1952) Mad 933 (DB). 

5. 1952 Bom 296 (298) (AIB V 39] : ILR (1952) Bom 766 (DB). 
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and save as otherwise provided by sub-s. (2) or by or under any 
other law for the time being in force in any other Court in the 
Province and before any other Tribunal or person legally authorised 
to take evidence, and before any other authority or person before 
whom such advocate is by or under the law for the time being in 
force entitled to practise. 

‘ Therefore, his right to practise is controlled by this important 
provision that any other law for the time being in force may restrict 
or take away his right. Therefore, if the Co-operative Societies Act 
were to provide that an advocate of the High Court of Bombay shall 
not practise before the arbitral tribunal set up under that Act, then 
• the right of the advocate will be circumscribed by the provisions of 
that law. It should be remembered that it is not the fact that a man 
has passed a law examination or has acquired a law degree that 
entitles him to practise in courts of law; his right to practise depends 
upon his being enrolled as an advocate and he is enrolled as an 
advocate on terms and conditions laid down in the Bar Councils Act. 
Therefore, as I said before, his very charter which entitles him to 
practise lays down conditions and limitations, and one of the 
conditions and limitations is that he can only practise before such 
tribunals as the law permits him and he may not practise before 
such tribunals as the law lays down as being prohibited to lawyers.” 

In a Full Bench of the Hyderabad High Court, 0 the validity 
of S. 3 of the Hyderabad Legal Practitioners’ Act (6 of 1318F) was 
canvassed and it was held that the section was void. In that case the 
question was whether an advocate of another High Court must get 
himself enrolled as an advocate of the Hyderabad High Court and 
obtain a sanad of the Hyderabad High Court as a condition precedent 
to his being allowed to appear before the Hyderabad High Court, or 
whether he might be allowed to appear before the Hyderabad High 
Court with the permission of the Chief Justice of the High Court, as 
was the practice in the other High Courts in India. This question arose 
because S. 3 of the Hyderabad Legal Practitioners’ Act, above referred 
to, required enrolment and sanad in the Hyderabad High Court itself 
before such an advocate'could appear in that Court. The Full Bench of 
the Hyderabad High Court held that Section 3 was void as being an 
unreasonable restriction on the Fundamental Right of the citizen to 
practise his profession. It was held by the majority of the Full Bench 
that the Hyderabad High Court has full power to grant permission to 
any advocate from outside the State, who is not on the rolls of the 
High Court, to appear and argue in a civil case. 

The Legal Practitioners’ Act prohibits alike a lawyer from accept¬ 
ing an employment through a tout and a citizen from engaging himself 
in ‘toutism’. It is penal for a lawyer to accept an employment through 

6 . 1951 Hyd 140 (Pr 72) [AIR V 38 C 57] : ILR (1951) Hyd 689 (FB), Ramdayal 
v. Shanlcarlal. (Per Ansari J. — No advocate can be on the rolls of two High 
Courts at the same time.) • 
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a tout and for a citizen to act as a tout. This provision is obviously 
one in the interest of the general public and is valid. 7 

Section 36 (4) of the Industrial Disputes Act, 1947, as amended 
by Act 48 of 1950, is not void. Under that section a party to an 
industrial dispute may be represented before an industrial tribunal, 
by a legal practitioner with the consent of the other parties and the 
leave of the tribunal. 

This does not violate the Fundamental Right of an advocate 
enrolled under the Bar Councils Act. 8 The reason is that his right to 
practise is governed by the provisions of the Bar Councils Act and one 
of the provisions makes his right to appear before Courts and tribu¬ 
nals other than the High Court subject to the provisions of any other 
law for the time being in force. On the same reasoning, a rule prohi¬ 
biting lawyers from appearing before arbitrators under the Bombay 
Co-operative Societies Act, 1925, has been held not to be invalid. 9 

A provision in a Municipal Act to the effect that persons, who 
stand for election as municipal councillors, must not accept briefs for 
or against the municipality if they are lawyers is a reasonable res¬ 
triction imposed in public interest and is quite valid. 10 Under S. 61 (3) 
of the Income-tax Act, 1922, if any lawyer is found guilty of miscon¬ 
duct in connection with any income-tax proceedings, the Commissioner 
of Income-tax may direct that he shall be thenceforward disqualified to 
represent an assessee. This provision is not an unreasonable restriction 
on the right to practise the legal profession. 11 

Under the Constitution of the United States of America, Amend¬ 
ment XIY, no State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States. The right 
to practise law in the State Courts is not a privilege or immunity of 
a citizen of the United States. 12 

76. Licence, requirement of. — The imposition of a licence 
fee and requirement of a licence from persons desiring to carry on any 
occupation, trade or business is a restriction on the right to carry on 

7. 1952 All 491 (Prs 14, 16) [A I R V 39] : 1952 Cri L Jour 910 (DB), In the 
matter of Phool Din . (The provisions contained in Ss. 13 (e), 22 (d) and 36 (6) 
concerning toutism in the Legal Practitioners Act are “reasonable restrictions 
in the interests of general public” within the meaning of Art. 19 (6) and there¬ 
fore are not void—There is no comparison between the profession of a broker and 
that of a tout.) 

8. 1953 Mad 447 (448, 449) (Pr 2) [AIR V 40 C 170]. Rangasicami v. Industrial 
Tribunal. 

1951 Tra-Co 203 (Pr 22) [AIR V 38 C 81] : I L R (1951) Tra-Co 458, Nagalinga 
Nadar Sons v. A. T. H. L. Conveyance Workers Union. 

9. 1952 Bom 296 (298) (Pr 4) [AIR V 39] : ILR (1952) Bom 766 (DB), Mulchand 
v. Mukund. 

10 . 1952 Orissa 11 (Prs 12, 33) [AIR V 39 C 2] (DB), Bishnu Charan v. State of 
Orissa. (Section 16 (1) (IX) of the Orissa Municipal Act (XXIII [23] of 1950) 
does not restrict the right of a legal practitioner to carry on his profession.) 

11 . 1951 Mad 897 (Pr 7) [AIR V 38 C 320]: ILR (1952) Mad 451 (DB), Chandra - 
sekhara v. I. T. Commissioner. 

12 . (1894) 154 U S 116 (117) : 38 Law Ed 929 (930), Px parte Lockwood . 
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the occupation, trade, or business conferred by cl. (1) (g). Hence, the 
validity of such restriction is liable to be questioned and tested under 
the provisions of cl. (6). 1 There is a difference between a tax like an 
income-tax and a licence fee for carrying on a business. The licence 
fee acts as a restriction on the right to carry on the business, for 
without payment of such fee the business cannot be carried on at all. 2 
But although the requiring of licence and imposition of a licence fee 
area restriction on a Fundamental Right, they are not absolutely prohi¬ 
bited. Provided that such a requirement is reasonable and has been 
imposed in the interest of the general public, it would be valid. 3 Thus, 
it has been held that requiring a licence fee for running a rice-mill is 
not unreasonable where the public interest requires that the Govern¬ 
ment should retain control over the business. 4 

The license fee must not be unreasonably heavy. 5 Though ulti¬ 
mately the decision in each case must depend upon the particular facts 
of that case, certain general tests have been formulated by the Courts 
to decide whether a particular fee is reasonable in the circumstances. 
They are : (i) the licence fee may reasonably cover the costs of all 
special services necessitated by the duties and liability imposed on the 
authority in respect of the supervision and regulation of the particular 


Article 19 — Note 76 

1. 1952 S C 115 (Pr 7) [AIR V 39 C 22] : 1952 S C R 572 (SC), Mohd. Yasin v. 
Town Area Committee , Jalalabad. (AIR 1951 S C 97 (SC), Disting.) 

2. 1952 S C 115 (Pr 7) [AIR V 39 C 22] : 1952 S C R 572 (SC), Mohd. Yasin v. 
Town Area Committee , Jalalabad. (AIR 1951 S C 97 (SC), Disting.) 

[ See also 1952 Mad 395 (408) [AIR V 39 C105 (35)]: ILR (1952) Mad 933 (DB), 
Anantha Krishnan v. State of Madras. (Venkatarama Ayyar J. — There 
is difference between profession tax and income-tax — Power of levying tax on 
income is absolute — But tax on right to carry on business (e.g., a professional 
tax) should not be such as to destroy it.)] 

3. 1953 Mad 279 (296) [AIR V 40 C 102] : I L R (1953) Mad 304 (DB), C. S. S . 
Motor Service v. Madras State . (Where the question arises with reference to 
Fundamental Rights, the validity of the decisions of the licensing authorities 
must be judged with reference to the provisions of Part III of the Constitution.) 

(’53) 57 Cal W N 229 (231), Bam Padarat v. Commr. of Police. (Licence for car¬ 
rying on business of a Boarding House — Calcutta Police Act, 1886, S. 39 — 
Discretionary power conferred on Commissioner of Police under S. 39 should 
be exercised in a reasonable manner.) 

1951 Cal 90 (Pr 10) [AIR V 38 C 26], Anumathi Sadliu Khan v. A. K. Chaterjee. 
(W. B. Rice Mills Control Order — Power to refuse or cancel licence without 
assigning reasons is arbitrary and void.) 

[See also 1953 Assam 145 (146) [AIR V 40 C 63] (DB), Mahboob Khan v. Depu - 
ty Commr. (To hold a licence for the collection of tolls in a municipal market 
is not a citizen’s Fundamental Right, it being limited by the rules that exist 
and is subject to the approval of the Municipal Board. To hold a licence or to 
trade under a licence, therefore, is not a Fundamental Right, nor is it one of 
the seven freedoms enjoined under the Indian Constitution.) 

4. 1952 Cal 72 (Prs 12, 13) [AIR Y 39 C 24], Batan Chandra v. Adhar Bisivas. 

5. 1952 Mad 764 (Pr 12) [AIR V 39] : I L R (1953) Mad 217 (DB), Vardachari 
v. State of Madras. (Enhancement of licence fees leviable under Madras Manure 
Dealers’ Licensing Order, 1949 — Discrimination between oil millers and other 
manure dealers — Enhanced fee held unconstitutional both as being unreason¬ 
able and as contravening Art. 14.) 
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trade or calling in respect of which the licence is issued; (ii) there 
must be some relation between the expenses incurred in the issue of 
licences and in regulating the licensed trade or other occupation and the 
amount of fees leviable. When the licensing authority issues a number of 
licences to persons engaged in different trades and occupations, it would 
be unreasonable if it so fixes the fees that the whole cost incurred by 
them in connection with all the licences or a grossly disproportionate 
part of it is imposed 6n a particular trade or a few particular trades. 0 

The requirement of a licence in various cases has been held by 

the Supreme Court of the United States of America as falling within 

the power of the State under the due process clause of the Constitution 

of the United States, and provided the provision is not arbitrary and 

is justified as being necessary in public interest, it has been treated as 
valid. 6 7 

Where the law under which the licence is required and the licence 
fee is imposed is otherwise invalid, as for instance falling outside the 
legislative competence of the authority by which that law has been 
passed, no question of the reasonableness or otherwise of the provisions 
of the law under cl. (6) arises and, irrespective of any such question, 
the requirement as to licence and licence fees will not be binding on 
citizens. 8 

It is necessary to make a distinction between permit and licence. 
The law might confer on an administrative authority an absolute 
discretion to grant or withhold permits for carrying on business or it 
may empower it to issue a licence to the applicants imposing appro- 

6 . 1952 Mad 764 (Prs 4, 5) [AIR V 39]: I L R (1953) Mad 217 (DB), Varadachari 
v. State of Madras. (AIR 1931 P C 217 and AIR 1930 Mad 55, Foil.) 

7. (1901) 180 U S 452 (467) : 45 Law Ed 619 (626), W. W. Cargill Co. v. Min. 
nesota ex rel. Rail road. & W. Com. 

(1928) 277 U S 350 (355) : 72 Law Ed 913 (915), Ribnilc v. McBride. (That the 
State has power to require a license and regulate the business of an employment 
agent does not admit of doubt.) 

(1912) 223 U S 288 (295, 296): 56 Law Ed 439 (444), Collins v. Texas. (Licensing 
and registering medical practitioners which do not contemplate inquiry into appli¬ 
cant’s knowledge of therapeutics or materia medica does not infringe rights of a 

person holding a diploma from a school who has not attempted to secure a 
licence.) 

(1900) 177 U S 163 (187) : 44 Law Ed 725 (728), Gundling v. Chicago. (Requiring 

license for selling cigarettes not bad — Mayor of Town given the power to issue 

licence to person of good character and reputation and providing that to every 

person fulfilling these conditions, license must be granted — Power is not arbi¬ 
trary.) 

(1847) 5 How 504 (577) : 12 Law Ed 256 (289), (License Cases) Thurlow v. The 
Commonwealth of Massachusetts. (Laws passed for discouraging use of intoxicat¬ 
ing liquors by prohibiting their sale in small quantities and without licences ob¬ 
tained from State authorities held not inconsistent with the provisions of the 
Constitution of America.) 

8. 1952 S C 115 (Pr 8) [AIR V 39 C 22] : 1952 S 0 R 572 (SC), Mohd. Yasin v. 
Toivn Area Committee , Jalalabad. (Licence fee levied on wholesale sale of vege¬ 
tables by a Town Area Committee under bye-laws framed under powers confer¬ 
red by the U. P. Municipalities Act — Legality — Bye-laws not falling within 
competence of Town Area Committee—No question of reasonableness arises.) 




v 


Article 19 
Note 76 


(a) Distinction 
between Permit 
and Licence 



458 


RIGHTS AS TO FREEDOM OF SPEECH, ETC, 


Article 19 
Notes 76-77 


(b) Distinction 
between income- 
tax, profession- 
tax and licence 
fee 


priate conditions for the conduct of business. The word ‘permit* may 
appropriately be used for the former and the word ‘licence’ for the 
latter. While it is well established that a permit is unconstitutional 
so far as it relates to the exercise of Fundamental Rights, it is equally 
well settled that a system of licensing which has for its object the 
regulation of trades is not repugnant to Art. 19 (1) (g). 9 

It may be useful to note the distinction between profession tax 
on the one hand and licence fee and income-tax on the other. 

When a person embarks on business the law may require him' 
to take out a licence and charge a fee therefor. The idea behind the 
licence system is that the State has a right to control trade in the 
interests of the public and for that purpose impose suitable restrictions 
on the conduct of the business. The licence i3 a symbol of State 
regulation and the licence fee is intended to cover expenses which the 
State has to incur in maintaining an establishment for the purpose of 
regulating the trade. Licensing of trades, including the profession 
of law, is valid and a reasonable fee can be charged for the issue of a 
licence. 

The income-tax is levied in accordance with the provisions of 
the Income-tax Act on incomes actually earned. Such a tax would be 
lawful and does not infringe the Fundamental Rights because what is 
guaranteed under Part III is freedom of trade and not freedom from 
taxation of profits made in that trade. 

The profession tax differs from the licence fee in that it is a 
fiscal measure intended to bring revenue and not merely to regulate 
trade. It differs from income-tax in that it is not a levy on incomes 
earned but is a tax on the carrying on of a profession itself even 
before any income could be earned. 10 

77. Trade restrictions._In Note 76 we have seen one kind 

of restriction on the right to carry on a trade, occupation or business. 
Such restrictions may be of many kinds. Price control is one such 
kind. This is dealt with in Note 78. The validity of all such controls 
and restrictions and regulations is liable to be tested in the light of the 
provisions of cl. (6). That test is a double test, namely, the restriction 
must be required in public interest and secondly must be a reasonable 
one. Thus, various provisions of the Essential Spplies (Temporary 
Powers) Act, 1946, have been held to be valid. 1 

9. 1958 Mad 279 (289) (Pr 27) [AIR V 40 C 102]: ILE (1953) Mad 304, C. S. S. 
Motor Service v. Madras State. (Sucli regulations have been sustained in 
America as a proper exercise of the Police Power and under the Constitution they 
will be upheld as falling within the scope of Art. 19 (6). What is prescribed 
under S. 42, Motor Vehicles Act, is .in substance not a •permit but a licence and 
hence the section is valid.) 

10. 1952 Mad 395 (404, 405) (Pr 39) [AIR V 39 C 105 (35)] : I L R (1952) Mad 
933 (DB), Anantha Krishnan v. State of Madras. 

Article 19 — Note 77 

1. 1953 Cal 548 (Prs 35, 36) [A I R V 40 C 205], Atulya Kumar v. Director of 
Procurement & Supply. (Restrictions imposed by the general powers conferred 
by S. 3 (1) upon the Fundamental Rights conferred by Art. 19 (1) (f) or (g) of the 
Constitution are reasonable restrictions which are in the public interest.) * 
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One important direction in which the power of the State to 
regulate trade and commerce is exercised is in regard to the movement 
of commodities. 2 Such regulation may either take the form of regulating 
export and import of goods, 8 or regulating or controlling movement of 
goods from one area to another within the country itself. 4 

The State may in public interest regulate also the manner in 
which trade and commerce must be carried on. For instance, it may 
prescribe the minimum amount of certain ingredients in prepared foods 
offered for sale. 6 Similarly, it may require that the ingredients of 
articles sold as edible articles should be disclosed on the labels. 0 

1952 Cal 502 (Pr 22) [A IR Y 39], Ramchandra v. Hiramla Kumar. (Section 3 
(f), (i) and (j), and S. 4 of the Essential Supplies (Temporary Powers) Act, 1946, 
and S. 3 (1) of the Bengal Foodgrains (Disposal and Acquisition) Order, 1947, do 
not impose unreasonable restrictions on the exercise of the rights guaranteed by 
Art. 19 (1) (f) and (g) of the Constitution and are not therefore ultra vires the 
Constitution.) 

[See also 1953 Cal 187 (Pr 8) [AIR V 40 C 60] (DB), Anumati Sadliukhan v. 

. Asst. Regional Controller. (The fact that the imposition of a control renders 
the running of the applicant’s'rice-mills uneconomical cannot be said to be an 
unreasonable restriction of the applicant’s Fundamental Rights within the 
meaning of Art. 19 (1) (g).) 

1952 Orissa 260 (Pr 19) [AIR V 39] ; 1952 Cri L Jour 1354 (DB), Jagadish v. 
P. T. Co. Etc. (Orissa Essential Articles Control and Requisitioning (Temporary 
Powers) Act (1 of 1947), S. 2 (a) — Orissa Kendu Leaves (Control and Distribu¬ 
tion) Order, 1949, Cl. VII—Provisions are not unconstitutional.)] 

2. 1953 All 545 (Pr 3) [A I R V 40 C 266] : 1953 Cri L Jour 1269 (DB), Har 
Murat v. State. (U. P. Foodgrains Movement Control Order (1949), Cl. 3 (vii) 
—Even if Cl. 3 (vii) restricts the right guaranteed by Art. 19, the restriction is 
reasonable and therefore the provision is not unconstitutional.) 

[See (1938) 304 U S 144 (147) : 82 Law Ed 1234 (1238), United States v. 
Carolene Products Co. (Power of Congress to regulate commerce extends to 
prohibition of shipments in such commerce.)] 

3. 1952 Mad 840 (Pr 8) [A I R V 39], S. A. Khader £ Co. v. Subramania. 
(Under the provisions of the Imports and Exports (Control) Act, 1947, the 
notification issued thereunder and the general instructions forwarded to the 
officers, restrictions were imposed in the interests of the general public, having 
regard to the imperative necessity to control export trade for the economic 
stability of the country. Specific and reasonable instructions were given to the 
officers and an appeal also was provided to rectify the orders of the subordinate 
officers. It cannot be said that the restrictions imposed are not reasonable within 
the meaning of Art. 19 (6) of^ the Constitution of India, nor is the machinery 
provided for the implementation of the policy unsatisfactory.) 

4. 1952 Mad 409 (Pr 4) [AIR V 39 C 105 (36)] : I L R (1953) Mad 51 (DB), 
Kandasicami v. Textile Commr. (Notification S. R. O. No. 379, restricting 
export of goods, held is not invalid.) 

5. See (1916) 242 U S 153 (159) : 61 Law Ed 217 (222), Hutchinson Ice Cream 
Co. v. Iowa. (Regulating percentage of butter fat in ice-cream is valid and not 
unreasonable, although the ice-cream of commerce is not frozen cream but may 

* even be made without cream or milk.) 

6. (1919) 249 U S 427 (431) : 63 Law Ed 689, Corn Products Refining Co. v. 
Eddy. (Requiring disclosure on label of ingredients of commercial product, like 
table syrup, is not infringement of constitutional right—Manufacturer or vendor 
has no constitutional right to sell goods without giving to purchaser fair 
information of what it is that is being sold.) 
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But where the regulations are unreasonable, they will be held 
to he void. ca Thus, it has been held that the power given to an officer 
to freeze stock without the necessity of giving reasons is unreasonable 
and arbitrary and the law conferring such a power is void. 7 Similarly, 
it has been held that a provision for permitting the requisitioning of 
foodgrains or directing their disposal at Government procurement rate, 
which is bound to be much lower than the ceiling price, would prevent 
people from carrying on trade or business which could be lawfully 
done at the ceiling price and that, therefore, such a provision is not 
reasonable and hence void. 8 But it has been held that the provision in 
law as to procurement of foodgrains for rationing purposes, requiring 
a person to deliver on demand such quantity of foodgrains as may be 
specified in the order making the demand, was not unreasonable and 
was one which imposed restriction on the Fundamental Bight to 
acquire, hold and dispose of property in cl. (l) (f), in the interests of 
the general public. 0 

A provision that there should be no sale or purchase of cotton 
by any person in any area except the sale to any of the “nominees ’ 9 
of the Government in that area is unreasonable, as it has the effect of 
eliminating a large class of merchants and substituting in their place 
a close oligarchy of middlemen. 10 * 

See also the undermentioned cases. 11 


6a. See 1953 Him Pra 41 (45) (Pr 19) [AIR Y 40 C 19], Hazari Lai v. State of 
H. P. (The right to carry on cloth business or any other business or trade is a 
Fundamental Right, although it may be a controlled commodity and a person 
carrying on business can only do so under a license.) 

7. 1952 Raj 74 (77) (Pr 10) [A I R Y 39] : I L R (1951) 1 Raj 674 : 1952 Cri L 

Jour 732 (DB), Nathmal v. Commr. Civil Supplies. (Clause 25 of the Rajasthan 
Foodgrains Control Order gives powers to various officers mentioned therein 
to freeze any stocks of foodgrains held by any person. The clause does not 
say that no reasons need be assigned; but it gives this power without the 
necessity of assigning any reasons for such action. It is thus possible for 
any of the officers named in the clause to freeze the stock of any dealer without 
assigning any reason, and thus completely paralyse his trade or business- 
Such power is an arbitrary power, and cannot be said to be a reasonable 
restriction on the Fundamental Right conferred by Art. 19 (1) (g) of the 
Constitution.) ' 

8. 19$2 Raj 74 (77) (Pr 11) [A I R V 39] : I LR (1951) 1 Raj 674 : 1952 Cri L 
Jour 732 (DB), Nathmal v. Commr. Civil Supplies. 

9. 1952 Pat 220 (Prs7,23) [AIR Y 39 C 55 (22)]:ILR 31 Pat 203: 1952 Cri L Jour 
710 (SB), Mohd. Anzar Husain v. State of Bihar. (Case as to the substantive 
provision in the Bihar Agriculturists Levy Order, 1950. It cannot be said that 
if under this Order arbitrary and unreasonable action may conceivably be taken, 
the Order must, on that ground, be held to be an invalid Order.) 

10 . 1952 Mad 409 (Pr 6) [AIR V 39] : I L R (1953) Mad 51 (DB), Kandaswami 

v. Textile Commr. (Cotton Control Order (1950), Cl. 6_Notification S. R. O. 

No. 388 held unconstitutional and void: AIR 1951 S C 118 and AIR 1950 S C 
163, Rel. on.) 

11 . 1953 Him Pra 41 (47) (Pr 29) [A I R V 40 C 19], Hazari Lai v. State of 

H. P. (Himachal Pradesh Cotton Cloth Dealers Licensing Order, 1948 — 
Person doing cloth business under retail dealers’ licence_Being asked to do 
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78. Price control —The control of prices of commodities by the 
State is in effect a matter affecting both the right to dispose of property 
under cl. (l) (f) (which necessarily must mean disposing of property 
on any terms one likes) and the right to carry on any occupation, 
trade or business under cl. (l) (g) (which necessarily must mean the 
right to carry on such trade, occupation or business in any manner 
and on any terms that a person may choose). But the exigencies of 
modern life have necessitated the investing of the State with power to 
control prices in public interest and so, as a matter of principle, the 
imposition of price control by the State is not regarded in itself as an 
unreasonable invasion of a citizen’s Fundamental Rights. 1 Price control 
may also take the form of regulating the charges for services which are 
sold, or fares for transportation or carriage of goods. 2 The State may fix 
either the maximum prices (or ceiling prices) or the minimum prices. 
Maximum prices are fixed in the interest of consumers. The minimum 
prices are fixed so that commerce may not suffer owing to over 
competition. 


business through co-operative societies was held reasonable and in publio 
interest.) 

1953 Cal 548 (Pr 37) [A I R V 40 C 205], Atulya Kumar v. Director of Procure. 
merit and Supply. (The provisions of the West Bengal Foodgrains (Intensive 
Procurement) Order are reasonable and in the public interest : A I R 1952 Pat 
220, Rel. on.) 

1953 Nag 141 (144) (Pr 20) [A I R V 40 C 4G] : 1953 Cri L Jour 801 (DB), State 
Govt., M. P. v. Arnrit Lai. (C. P. and Berar Cotton Cloth Trade Regulation 
Order (1948), Cl. 3—Clause is within ambit of saving cl. (6) of Art. 19.) 

1952 Trav-Co 260 (261) (Prs 4, G) [A I R V 39], Sankarasubramony v. State. 
(Travancore Cotton Yarn Dealers Licensing Order (1124), Cl. 6—Scheme of distri¬ 
bution of yarn through licensed private yarn dealers and co-operative societies_ 

Change in scheme envisaging distribution only through co-operative societies_ 

No infringement of Fundamental Right of private yarn dealers.) 

Article 19 — Note 78 

1. (1940) 310 U S 381 (396) : 84 Law Ed 1263 (1272), Sunshine Anthracite Coal 
Co. v. Adkins. (Congress can provide for price regulation for purpose of stabilizing 

. industry.) 

(1934) 291 U S 502 (520, 521) : 78 Law Ed 940 (947, 948), Nebbia v. Neiu York. 
(Fixing higher price for milk when purchased from middleman than when 

purchased from producer—Equal protection clause is not violated_Due process 

—State regulation of milk prices held not unconstitutional.) 

(1876) 24 Law Ed 77 (87, 88) : 94 U S 113, Munn v. People of Illinois. (Price 
control — Maximum charges for storage of grain may be fixed.) 

[See (1927) 273 U S 418 (430, 445) : 71 Law Ed 718 (722, 728), Tyson and 

Brother v. Banton. (The power of the'Government to fix prices does not ordinarily 

exist in respect to merely private property or business, but exists only where 

the business or property involved has become “affected with public interest” _ 

Places of amusement or entertainment are not public utilities or so affected 

with public interest as to justify legislative regulation of their charges.) 

(1914) 233 U S 389 (415) : 58 Law Ed 1011 (1023), German Alliance Insurance 

Co. v. Lewis. (Police Powers — Regulating fire insurance rates — A business 

may be so far affected with public interest as to permit legislative regulation 
of its.rates and charges.)] 

2 . See, (1886) 116 U S 307 (325) : 29 Law Ed 636 (642), (“Railroad Commission 
cases”I Stone v. Farmers Loan and Trust Co. (State can limit railroad charges 
for transportation within its own jurisdiction.) 
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Article IQ 79. Monopolies. — Monopoly necessarily involves the elimina- 

Notes 79'SO tion of free competition in business and also a restriction on the 

Fundamental Eight to carry on any occupation, trade or business 
guaranteed by cl. (1) (g). Hence, if there is any law under which a 
monopoly can be created, such law is liable to b*» impugned as void 
unless it can be sustained as being reasonably required in public interest 
under cl. (6). Thus, in Rashid Ahmed v. Municipal Board 9 Kairana, 1 
the Supreme Court of India held as void a municipal bye-law as 
vesting in the Municipal Board an unreasonable power of granting a 
monopoly of trade in the municipal market and as unduly restricting 
the right of citizens to trade in the municipal market. 

Under cl. (6) (ii) express provision is made ensuring the validity of 
all laws relating to the power of the State to carry on either directly or 
through a corporation, owned or controlled by the State, of any trade, 
business, industry or service, whether to the exclusion, complete or 
partial, of citizens or otherwise. This provision necessarily excepts 
from the provisions of clause (l) (g) the cases where, a monopoly is 
created in favour of the State or of any corporation owned or controlled 
by the State in regard to trade, business, industry or service. The ques¬ 
tion arises, however, whether this provision is sufficient to get over the 
objection as to denial of equality before law under Article 14 when * 
such objection is raised with regard to special concessions and privileges 
for State businesses, conducted not as part of the normal functions of 
the State but purely as commercial pursuits. It must be noted in this 
connection that cl. (6) (ii) is expressly limited in its effect to cl. (1) (g) 
of this article. There is nothing in cl. (6) (ii) to exclude the applicability 
of Art. 14 to the State when it engages in purely commercial pursuits. 2 
(See also Art. 14, Note 11.) 

80. Labour laws. — Laws regulating relations between em¬ 
ployers and employees in regard to wages, hours of work, etc., are 
also liable to be questioned as affecting the right of a citizen to carry 
on his business in his own way and on his own terms. In the under¬ 
mentioned case of the Supreme Court of Illinois, United States of 
America, 1 such a regulation concerning the right to wages of employees 

Article 19 — Note 79 

0 

1. 1950 S C 163 (Pr 6) [AIR V 37 C 11]: 1950 S G R 566 (SC). (Bye-law 2 framed 
under U. P. Municipalities Act by Kairana Municipality prohibiting wholesale 
transaction in a commodity within the market without permission of the Board 
where no power has been given to the Board to grant a licence and bye-law 4 
giving power to grant monopoly of trade to an individual.are more than the 
reasonable restrictions permitted by Art. 19 (6) and are void under Art. 13 (1). 

The power of the Supreme Court under Art. 32 being much wider than the 
granting of -mere prerogative writs, it can entertain the application of a person, 
who has been prevented from wholesale trade, for the enforcement of his 
Fundamental Right of trade and grant the relief prayed for under Art. 32.) 

2. 1951 All 257 (282, 305) (Prs 115, 248) [A TR V 38 C 51] : ILR (1951) 1 All 
269 (EB), Moti Lai v. Uttar Pradesh Government. 

Article 19 — Note 80 

1. (1923) 28 A L R 610 (614), People of the State of Illinois v. Chicago 
Milwaukee <£ St. Paul Railway Company. (Requiring employers t<y allow 



463 


RIGHTS AS TO FREEDOM OF SPEECH, ETC. 

was regarded as falling under the clause against deprivation of any Article 19 
citizen of his property without clue process of law. But such legislation Notes 80-81 
will obviously be covered by cl. (G) and, if reasonable and in public 
interest, will be treated as quite valid. 2 

81. Industrial Disputes Act —It has been held by the Madras 
High Court that the law under which industrial disputes between 
employers and employees are compulsorily referred to arbitration is 
not ultra vires , as in such a case there is no restriction either on the 
right to acquire, hold and dispose of property or on the right to carry 
on any occupation, trade or business. 1 It has also been held that the 
Industrial Disputes Act is a reasonable enactment passed in public 
interest and as such valid under cl. (6). la At the same time, the Madras 

employees time to vote without deduction of pay deprives them of their property 
without due process of law.) 

2 . (1898) 169 1 U S 366 (398) : 42 Law Ed 780 (793). Holden v. Hardy. (State 
statute limiting period of employment of workmen in under-ground mines ci 
in smeltiDg, etc., to 8 hours a day is valid exercise of Police Power of State.) 

[See 1952 All 773 (775) (Pr 15) [AIR V 39] (DB), Matrumal v. Chief Inspector 
of Shops Etc., Kanpur.‘( U. P. Shops and Commercial Establishments Act 
(22 of 1947) is valid. The regulation of the hours of work of the employees 
or the prescription of holidays and sick leave or the insistence on the 
observance of the legislative requirements to keep proper records of attendance, 
fines or overtime work, does not deny the freedom of profession. Its underlying 
purpose is to prevent what is called ‘sweating of labour’ by persons who by 
nature of their position as employers have a dominant voice and are apt to use 
it for their own benefit rather than for the benefit of their own employees.)] 

Article 19 — Note 81 

1. 1951 Mad 191 (Prs 4, 5) [AIR V 38 C 19] : 52 Cri L Jour 744 (DB), C. P. 

Saiathy v. State of Madras. (It cannot be said that Industrial Disputes Act (14 
of 1947), in so far as it makes the employers bound to act in accordance with the 
terms of an award, which was passed without the employers being consenting 
parties to the reference and in spite of the protests of the employers, is ultra 
vires by reason of Art. 19 (1) (f) and (g) of the Constitution. There is no restrip, 
tion on the carrying on of a trade or business by the cinema employers as a 
result of the Industrial Disputes Act.) 

ISee also 1951 Mad 974 (Prs 7, 8, 9, 10, 13) [AIR V 38 C 338] (DB), Sree 

Meenakshi Mills v. State of Madras. (Obiter -The provisions of the Indus- 

trial Disputes Act and the award made in pursuance of the reference under the 
Act, re-instating a dismissed employee and granting additional bonus to the 
workers, are not inconsistent with the Fundamental Rights conferred by Part III 
of the Constitution. They do not contravene the Fundamental Rights declared 
by Arts. 14, 19 and 31 of the Constitution of India. Apart from the question 
whether a limited company incorporated under the Companies Act can be 
deemed to be a citizen within the meaning of Art. 19, Constitution of India it 
is very much doubtful if there is anything in the Industrial Disputes Act ’or 
even in the award which affects adversely any right to aeguire, hold and dis¬ 
pose of property or any right to carry on any occupation, trade or business ) 
la. 1953 Mad 102 (103) (Pr 3) [AIR V 40 C 34], D. S. M. Assn. v. Industrial 
Tribunal , Madurai. (In the present social set up it is impossible to hold that the 
legislation, intended to bring about harmonious relationship between the employers 
and the employees in the interests of industrial peace is an unreasonable restric. 
tion upon the Fundamental Right guaranteed under Art. 19(1) (g) of the Constitu¬ 
tion. Indeed the Industrial Disputes Act by providing a machinery to smoothen out 
the disputes between the employers and employees enables the employer to 
carry out his trade or business more effectively than otherwise he coold do. In 


•w 
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High Court has remarked upon the fact that industrial disputes are 
entrusted to Administrative Tribunals, under recent labour legislation, 
without enunciating even the general principle on which the disputes 
should be decided. The Madras High Court has expressed its opinion 
that such a state of things is fraught with risk of grave injustice being 
done to either party. 2 In the United States of America it has been 
held that “due process of law” is not denied by the provisions of the 
National Labour Relations Act of 1935 forbidding discrimination 
against employees because of union activities. 3 Compelling a business 
to be continued is ultra vires . But a lock-out may be ordered to be 
ended under the appropriate law. 4 

82. Clause (l) (g) — Illustrative examples of valid and 
invalid restrictions. — See the undermentioned cases. 1 See also 
Notes 69 and 70. 


the interests of general public, and particularly when the freedom of contract 
has not been guaranteed by the Constitution, the provisions of the Act empower¬ 
ing the tribunals to decide a dispute between parties notwithstanding their 
prior agreement to the contrary cannot be held to be an unreasonable restriction 
on the Fundamental Right to carry on the trade.) 

2. 1951 Mad 974 (Prs7,8, 9,10,13) [AIR V 38 C 338] (DB), Sree Meenakshi Mills 
v. State of Madras. (The essential object of all recent labour legislation has been 
not so much to lay down categorically the mutual rights and liabilities of em¬ 
ployers and employees as to provide recourse to a given form of procedure for 
the settlement of disputes in the interests of the maintenance of peaceful rela¬ 
tions between parties, without apparent conflicts such as are likely to interrupt 
production and entail other dangers. If the decision of the dispute were to depend 
entirely on the unfettered discretion of the tribunal there may be occasions when 
the very object of the legislation under which these tribunals function may not be 
achieved. It is for the Legislature to have regard to this aspect of the matter. 
But the Act*cannot be held to be invalid because of this defect. When a big em¬ 
ployer talks about his democratic right to individual freedom, meaning thereby 
a claim to socially irresponsible control over a huge industrial concern and over 
the Jives of tens of thousands of human beings whom it happens to employ, he 
is talking in a dying language.) 

3. (1937) 301 U S 1 (43, 44) : 81 Law Ed 893 (915), National L. R. Bd. v. Jones 
and Laughlin S. Corpn. 

4. 1953 Mad 98 (Pr 15) [AIR V 40 C 33] (DB), Indian M. & M. Corpn. v. 
Industrial Tribunal. 

Article 19 — Note 82 

1. 1953 S C 79 (82) [AIR V 40 C 22] : 1953 S C R 290 (SC), T. B. Ibrahim v. 
Regional Transpoi't Authoi'ity . (Abolition of bus stands — Motor Vehicles Act 
(L939), S. 68 (2)—Madras Vehicles Rules (1940), R. 268 — Restriction placed on 
use of bus stand for the sake of convenience of public is valid—Whether abolition 
of bus stand was conducive of public inconvenience or not is a matter entirely 
for the transport authority to decide.) 

1952 S C 115 (Pr 8) [AIR V 39 C 22] : 1952 SCR 572 (SC), Mohd. Tasin v. 
Town Area Committee, Jalalabad. (Bye-laws 1 and 4 framed by a Town Area 
Committee in U. P. under U. P. Municipalities Act (2 of 1916), imposing a charge 
on the wholesale dealer irrespective of any use or occupation by him of immov¬ 
able property vested in or entrusted to the management of the Town Area 
Committee, held ultra vires the powers of the Committee under Ss. 293 (1) and 
298 (2) of the Act—In the absence of any valid law authorising it, such illegal 
impositic n must operate as an illegal restraint and must infringe the right of 
the wholesale dealer to carry on his profession under Art. 19 (1) (g).) 
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1951 S C 118 (Prs 6, 8) [AIR V 38 C 17] : 1950 S C R 759 : ILR (1951) Hyd 221 
(SC), Chintamanrao v. State of M. P. (Total prohibition of bidi manufacture 
during agricultural season is invalid.) 

1952 All 753 (758) (Prs 15, 16, 17, 39) [AIR V 39] (FB), Buddhu v. Allahabad 
Municipality. (U. P. Municipalities Act (2 of 1916), S. 298—Bye-law 1 (3) 
(Allahabad Municipality)—Bye-law prohibiting slaughter of cows is not unreason¬ 
able and is not hit by Art. 19 (1) (g).) 

1953 Hyd 1 (3) (Prs 5, 6) [AIR V 40 C 1] : ILR (1952) Hyd 481 (FB), Gopal Rao 
v. War Nasi. (A suit for establishing exclusive right to carry on a particular 
profession in a village 6uch as purohitgiri cannot be decreed as such a decree 
would amount to infringement of the right under cl. (1) (g).) 

1953 All 95 (96) (Pr 2) [AIR V 40 C 38] : 1953 Cri L Jour 332, Sadal v. The 
State. (U. P. District Boards Act (10 of 1922), S. 174—Bye-laws under—Bye-law 
No. 1 of District Board, Rae Bareli — Municipal bye-law which does not totally 
prohibit the carrying on of offensive and obnoxious trade but only regulates it by 
prohibiting it to be carried on in particular places, not invalid.) 

1953 Mad 279 (289, 290) (Prs 27, 28, 29, 30) [AIR V 40 C 102] : ILR (1953) Mad 
304 (DB), C. S. S. Motor Service v. State of Madras. (Permit system for motor 
buses — Ss. 42, 43-A, 47 (1) (a), (b), (d) and (f), 48 (a) and (b) and 64-A of the 
Motor Vehicles Act are valid—Section 47 (1) (c) is in part valid and S. 47 (1) (e) 
is wholly void.) 

1953 Mad 142 (143) (Prs 6, 7) [AIR V 40 C 42] : 1953 Cri L Jour 333, In re 
Sundara. (Article 19 (1) (f) and (g) are not infringed by requirement of licence for 
manufacture of explosives in residential locality under Explosives Act (1S84) — 
Restrictions are permissible under Art. 19 (6).) 

1952 Him Pra and B 41 (Pr 5) [AIR V 39], Sihnu v. Bachman Dass. (Restric¬ 
tion of right to carry on water mill not completely but within a radius of a few 
miles’of another mill to whom the licence to run the mill had been already given 
—Valid.) 

1952 Mad 120 (Prs 15, 16) [AIR V 39 C 58] : ILR (1953) Mad 636 (DB), R. M. 
Seshadri v. Dist. Magistrate. (Cinema business — Requiring compulsorily that 
certain films must be shown was held valid.) 

1952 Nag 353 (354) (Pr 6) [AIR V 39] : ILR (1953) Nag 110 (DB), S. T. Co. v. 
State of M. P. (Permit system for plying motor buses on highways—Ss. 43, 58, 
58A, Motor Vehicles Act (1939), regulating business of plying buses on high¬ 
ways are saved by Art. 19 (6), Constitution of India.) 

1952 Orissa 42 (Prs 10, 11, 16) [AIR V 39 C 10] (DB), Lokanath Misra v. State 
of Orissa. (The provisions of the Orissa Motor Vehicles (Regulation of Stage 
Carriage and Public Carrier’s Services) Act (36 of 1947) do not go beyond the 
limits of reasonable restrictions in the interests of the general public permitted 
by clause (6) of Art. 19. Thus the Orissa Act is saved by Art. 19 (6) and is not 
invalid: AIR 1951 S C 118 (SC), Foil.) 

1951 Cal 167 (Prs 9, 10) [AIR V 38 C 30R] : 52 Cri L Jour 1399 (DB), Banamali 

Das v. Pakhu Bhandari. (W.B. Hindu Social Disabilities Removal Act. S. 3 (c)_ 

Barber compelled to serve all Hindus alike and not to refuse his services to any one 
on the ground of his low caste—The Act does not prevent or restrict him from 
carrying on business —Even assuming the contrary the restriction is reasonable 
and in interest of general public.) 

1951 Trav-Co 197 (Prs 8, 9) [AIR V 38 C 80] : ILR (1951) Trav-Co 496, Kri- 
shnankutty v. State of Trav.-Co. (Abkari Rules—Selection of site for liquor 
shop—An unfettered discretion on a statutory body to approve or not to approve 
a selected site for a liquor shop held not an unreasonable restriction on the exer¬ 
cise of any Fundamental Right and hence not void: AIR 1950 S C 211 (SC) 

. and A I R 1950 Bom 363 (FB), Rel. on.) 

<1917) 242 U S 526 (528, 529, 530) : 61 Law Ed 472 (474, 475), Thomas Cusack 
Co. v. City of Chicago. (It is within the Police Power of a city to exercise within 
the city limits a reasonable regulation and control over the construction of bill 
hoards and other similar constructions.) 

l.Ind.Con. 30. 


Article 19 
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83. Clause (6) (i) — Professional or technical qualifica¬ 
tions -Any law imposing professional or technical qualifications 

necessary for practising any profession, or carrying on any occupation, 
trade or business, is valid notwithstanding that such a law may 
necessarily mean a restriction on the right declared by clause (1) (g) to 
practise any profession or to carry on any occupation, trade or 
business. Hence, it follows that it cannot be said that any citizen of 
India has, merely by virtue of his being such a citizen, the right to 
practise any profession, as for instance the profession of an advocate, 
or attorney of the. High Court. 1 (See also Note 75.) Unless a citizen 
possesses the prescribed professional or technical qualifications, he will 
not be entitled to practise any profession. Under the Constitution of 
the United States of America also, the prescribing of professional or 
technical qualifications for the practice of any profession or the carry¬ 
ing on of any occupation is treated as quite a valid and constitutional 
procedure. 2 

As mentioned in Note 72, the sub-clauses as to professional and 
technical qualifications and as to carrying on by the State of any 
business are not subject to the condition as to the restriction being a 
reasonable one and hence the Courts will not he entitled to consider 
the reasonableness of any professional or technical qualifications 8 that 

(1915) 237 U S 171 (176, 177) : 59 Law Ed 900 (903), Reinman v. City of Little 
Rode . (Forbidding livery stable business in designated area not unreasonable.) 
(1915) 59 Law Ed 735 (742) : 236 U S 585 (595), Northern P. R. Co. v. North 
Dakota. (A State may not compel a carrier to establish a rate which is less than 
reasonable, in order to build up a local enterprise.) 

(1911) 55 Law Ed 112 {116, 117) : 219 U S 104, Noble State'Bank v. Haskell. 
(Police Power under the American law extends to regulation of banking business 
(and even to its prohibition) except on such conditions as the State prescribes — 
Compulsory creation of depositors’ guarantee fund by levy of assessment based 
on average daily deposits is valid.) 

(1894) 152 U S 133 (139) : 38 Law Ed 385 (389), Lawton v. Steele. (State can 
take steps necessary to preserve fisheries of the State from extinction by prohibi¬ 
ting exhaustive methods of fishing or the use of such destructive instruments as 
are likely to result in the extermination of young as well as mature fish.) 

See also cases under Notes 69 and 70. 

Article 19 — Note 83 

1. 1952 Cal 178 (Pr 5) [AIR V 39 O 66] (SB), Aswinikumar v. Arahindo. 

2 . (1926) 272 U S 425 (427) : 71 Law Ed 331 (334), Graves v. Minnesota. (Pres¬ 
cribing professional qualification for practising medicine or dentistry valid.) 

(1898) 170 U S 189 (194) : 42 Law Ed 1002 (1004, 1005), Haivker v. State of 
New York. (Qualifications for medical profession.) 

(1889) 129 U S 114 (123, 128) : 32 Law Ed 623 (626, 628), Dent v. State of West 
Virginia. (State statute requiring physicians to procure certificate not unconsti¬ 
tutional—The law was intended to secure such skill and learning in the profession 
of medicine that the community might trust with confidence those receiving a 
license under authority, of the State.) 

3. See (1873) 21 Law Ed 442 (445):16 Wall 130, Bradwell v. The State of Illinois. 
(The power of the State to prescribe qualifications for admission to the bar of its 
own courts is unaffected by the 14th Amendment, U. S. Constitution, and the 
Supreme Court of America cannot enquire into the reasonableness or propriety of 
the rules it may prescribe.) 
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may be prescribed by the State by means of any law with regard to 
any profession or occupation. But the State will have to confine itself 
to the power which it is actually given under the clause, namely, to 
prescribe the professional or technical qualifications. The Courts, it is 
conceived, will be entitled to examine whether any qualification 
prescribed by the State is a professional or a technical qualification or 
not and if it is found that the qualification does not come under the 
head of a professional or a technical qualification, it may be declared 
to be an unconstitutional restriction on a citizen’s right to practise any 
lawful profession or carry on any lawful occupation he pleases. 

.It is conceived that the words ‘‘professional or technical qualifica¬ 
tion refer to the personal fitness of a person to practise a profession 
or carry on an occupation, by reason of his education, knowledge 
experience, ability, training, character, &c. 4 They do not seem to refer 
to the question whether a person, has obtained a sanad or certificate or 
licence, etc. Hence, any requirement as to such a sanad, or licence, 
etc., will come under the head of a restriction merely and not under 
that of a professional or technical qualification. Therefore, the ruling of 
the Full Bench of the Hyderabad High Court, 5 referred to in Note 75, 
cannot be treated as not having considered the relevant aspect, namely 
that of the provision as to professional qualifications in cl. (6) (i). 

The provisions of S. 61 (3) of the Income-tax Act, 1922 can be 
regarded as laying down a rule as to professional qualifications and as 
such will be covered by cl. (6) (i). Apart from this, it has been held 
to be a reasonable restriction on the right of practising a profession 
imposed in public interest and, therefore, valid. 6 

84. Clause (6) (n). — As already seen in Note 79, this clause 
has been introduced under the Constitution (First Amendment) Act, 
1951, for making it clear that any scheme of nationalisation which 
the State may undertake would not be inconsistent with the ri"ht of 
a citizen guaranteed under cl. (1) (g). Hence the decisions 1 which 
prior to the amendm ent, held that the Fundamental Right under 

[Bin see^(1921) 16 A L R 703 (708), People of the State of Illinois v. Love 
(Regulation of the Department of Registration requiring chiropractors to ac¬ 
company their application by letters of recommendation with regard to their 
moral and professional character from at least two reputable medical men or 
osteopathic physicians was held arbitrary and unreasonable ) 

4 (1866) 18 Law■ Ed 356 (361) : 71 U S 277, Cummings v. Missouri. (Qualifica 
tion refers to the fitness or capacity of the party for a particular pursuit or 
profession—ebster defines the term to mean “any natural endowment or any 

^ ^ * place ’ ° ffice or e “Ployment or enables him 

to sustain any character with success.”) 

5 ;.Sa° (Pl 72) [AIR V 38 ° 57]: ILE (1951) H ? d 689 < FB >. ^dayal 

(Prs7l8) C AIR V38 C 320]: ilk (1952) Mad 451 (DB) 
Chandrasekhara v. I..T. Commissioner. h 

Article 19 — Note 84 

a*:, ™ v 38 ° ™. 


Article 19 
Notes 83-84 
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Article 19 cl. (1) (g) cannot be infringed on the ground of nationalisation of any 

Notes 84-85 industry, or service, or trade, etc., must be regarded as superseded 

by the amendment. See also the undermentioned case. 2 (See also 
Note 79.) 

85. Taxation powers of the State and Fundamental 

Rights. — Under Art. 265 no tax shall be levied or collected except 
by authority of law. Thus, the State has power under that article to 
make laws for the levy and collection of taxes. This power of the 
State is not affected by the Fundamental Rights declared in Part III 
of the Constitution. Hence, objection cannot be raised to any tax bona 
fide levied under the taxation powers of the State under Art. 265 on 
the ground that the tax is a restraint on the exercise of any of the 
Fundamental Rights. In other words, Fundamental Rights are 
not immune from taxation and taxation cannot be regarded as an 
abridgment of Fundamental Rights. 1 Thus, levying a stamp duty under 
the Stamp Act on enrolment as an advocate of a High Court cannot 
be said to be an abridgment of the Fundamental Right to practise a / 
profession. 2 Similarly, the imposition of stamp duty on documents 
of transfer of property cannot be said to be an abridgment of the 
Fundamental Right to acquire or to dispose of one’s property. 2 ® 


1951 Him Pra 86 (Pr 32) [AIR V 38 C 11], B. T. S. Ltd. v. State of H. P. (The 
right of carry mg on transport business falls in the category of the Fundamental 
Rights mentioned in Art. 19 (1) (g). This Fundamental Right to carry on trans¬ 
port business, within the four corners of the provisions of the Motor Vehicles 
Act, 1939, cannot be infringed on the ground of nationalisation of transport in 
the State.) 

2. (1920) 18 A L R 929 (941), Springfield Gas and Electric Co. v. City of 
Springfield. (Private corporation, operating public utility like water, light, gas 
etc., in competition with one owned and operated by municipality, is not 
deprived of its property without due process of law by the fact that the control 
of rates is vested in the municipality as regards the municipal concern and not 
in the public utilities commission which controls the rates to be charged by the 
private corporation.) 

Article 19 — Note 85 

1. 1952 Pat 359 (366) (Pr 17) [AIR V 39]: ILR 31 Pat 493 (SB), Atmaram v. State 
of Bihar. (A distinction must be made between taxation and restriction of the 
right of trade and commerce. It is only in the latter case that cl. (1) (g) will apply. 
The pith and substance of the legislation should be seen to determine whether 
it is taxation or restriction of trade and commerce. (1949) 249 U S 86 : 63 Law 
Ed 493, United States v. Dor emus ; (1923) 259 U S 20 : 66 Law Ed 817, Ref.) 

1952 Mad 395 (Pr 31) [A I R V 39 0 105 (35)] : I L R (1952) Mad 933 (DB), 
Ananthakrishnan v. State of Madras. 

\_See also (1919) 249 U S 86 (93, 94) : 63 Law Ed 493 (496), United States v. 
Doremus. (Exercise by Congress of its constitutional authority to levy excises 
is not invalidated merely because the same business may be regulated by the 
police power of the state.)] 

2. 1952 Mad 395 (Pr 25) [A J R V 39 C 105 (35)] : I L R (1952) Mad 933 (DB), 
Ananthakrishnan v. State of Madras . 

2a. 1952 Mad 395 (403) (Pr 26) [AIB V 39 O 105 (35)] : ILE (1952) Mad 933 
(DB), Ananthakrishnan v. State of Madras. 
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Similarly, property taxes will not amount to an abridgment of the 

Fundamental Right to hold property. Instances like these can be 
multiplied. 

But if under the guise of taxation the State really deprives a 
citizen of his Fundamental Right under this article, as for instance 
his Fundamental Right to property, such taxation can be impugned. 3 
Similarly, it would seem that taxation laws can bo impugned on the 

ground of violating the equality clauses of the Constitution embodied 
in Arts. 14 and 15. . 


Under the above principles it is conceivable that professional tax can 
be questioned as being so heavy as to be actually prohibitive of the exer¬ 
cise of the right to practise a profession or carry on a trade or busi¬ 
ness. 4 Thus, any taxation on the exercise of Fundamental Rights which 
aims at unduly abridging or destroying such rights is unconstitutional. 
But if the taxation is only for legitimate revenue purposes, then it is not 
invalid merely because it may adversely affect any of the Fundamental 
Rights. This way of reconciling -would leave room for judicial review 
in exceptional cases and a power in the Court to declare a particular 
instance of taxation as unconstitutional. But where it is not even* 
suggested that the object of levying a tax is to deliberately abridge 
or destroy a Fundamental Right, as for instance a right to practise a 
prefession, or that the tax is so excessive and oppressive as to virtually 
abridge or destroy such right, the tax will be constitutional. 5 


A tax is not unreasonable merely because it is retrospectively 
imposed. 6 Hence, the levy of an additional duty on goods, already 
cleared by paying duty at the rate in force at the time of payment, is 
not necessarily an unreasonable exercise of the power of taxation. 7 A 
retrospective legislation to prevent loss of revenue by transactions 
between the date of a bill and its enactment is familiar to many 


3 . See (1916) 240 U S 1 (24, 25) 60 Law Ed 498 (504), Brushaber v. Union 

Pacific Bailroad Company. (The due process of law clause of U. S. Constitution, 
5th Amendment, is not a limitation upon the taxing power conferred on 
the Congress unless under a seeming exercise of the taxing power, the taxing 
statute is so arbitrary as to compel the conclusion that it was not the exertion 
of taxation, but the confiscation of property, or is so wanting in basis for classi¬ 
fication as to produce such a gross and patent inequality as inevitably to lead 
to the same conclusion.) 

4 ' Mad 395 < Pr 32, 33) [AIB V 39 C 105 (35)] : I L B (1952) Mad 

933 (DB), Ananthahnshnan v. State of Madras. 


5 . 1952 Mad 395 (Pr 32) [AIR V 39 C 105 (35)] ; I L R (1952) Mad 933 (DB), 
^nanf;ia/i:rish?tan v. State of Madras. (Grosjean v. American Press Co., (1936) 
297 U S 233 : 80 Law Ed 660, Rel. on, and other U. S. A. cases discussed.) 

V 95 r ^ a ?. 139 (142) (Pr 26) CAIR V39 ^ :ILR (1952) Nag 156 (DB), Chhota - 
bhai Jethabhai Patel & Co. v. Union of India. 


(1916) 240 U S 1 (20, 21) : 60 Law Ed 493 (502, 503), Brushaber v. Union Pacific 

Railroad Co. ( The retrospective effect of income-tax provisions of the Act does 

not render the tax repugnant to the due process of law clause of U. S. Constitu. 
tion, oth Amendment .") 


7 - 1962 ^ a « 139 & 43) (Pr 27) [AIB V 39] : I L B (1952) Nag 156 (DB), Chhota. 
bhai J ethabhai Patel & Co. v. Union of India. 


Article 19 
Note 85 
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countries. 8 The imposition of tax retrospectively on goods does not 
abridge the right to hold property under cl. (1) (f). 9 (See also Note 20.) 

86 Stamp duty — Levy of — See NOTB 85. 

87. Right to strike. — In Halsbury’s Laws of England, 2nd 
Edn. Yol. VI, p. 392, the right to strike, or the right of the subject to 
withhold his labour, so long as he commits no breach of contract or 
tort or crime, is enumerated as one of the important liberties of a 
British subject which may be regarded as of a fundamental character. 
But under our Constitution, the right to strike is not a Fundamental 
Right, 1 although it may be a legal right. Hence, the right to strike can 
be curtailed by ordinary legislation. But the prohibition of a strike 
or the right to strike may conceivably be regarded as an infringement 
of the right to form a union, which is guaranteed under clause (1) (c), 
inasmuch as the right to form a labour union may be rendered 
illusory by' the union being prohibited from calling a strike, a strike 
being a potent weapon in the hands of labour for getting redress of 
grievances. But even on this hypothesis, a restriction of the right 
temporarily in the interests of industrial peace will be a reasonable 
restriction in the interest of public order and hence valid. 2 Thus, it has 
been held that S. 27 of the Industrial Disputes (Appellate Tribunal) Act, 
1950, is not void and what the Legislature has rendered illegal under 
that Act is to go on strike during a limited period during which 
machinery of conciliation and arbitration is brought into operation 
and for some time thereafter. 3 

88. Franchise. — See NOTE 9. 

89. Right to stand for election. — See NOTE 9. 

90. Preventive detention. — See ART. 22. 

91. Freedom of contract. —Under the Constitution of the 

United States of America, freedom of contract is treated as a Funda¬ 
mental Right. 1 But under our Constitution it would seem that freedom 
of contract as such is not a Fundamental Right as it is not covered 
by any of the articles in Part III. __ 

8. 1952 Nag 139 (Pr 23) [AIR V 39] : I L R (1952) Nag 156 (DB), Chhotabhai 
Jethabhai Patel & Co. v. Union of India. 

9. 1952 Nag 139 (Pr 31) [AIR V 39] : ILR (1952) Nag 156 (DB), Chhotabhai 
Jethabhai Patel & Co. v. Unioruof India. 

Article 19 — Note 87 

1. 1951 Bom 105 (116) (Pr 23) [AIR V 38 0 22] : ILR (1951) Bom 318 : 52 Gri 
L Jour 779 (DB), Raja Kulkarni v. State of Bombay. 

2. 1951 Bom 105 (Pr 23) [AIR Y 38 C 22] : I L R (1951) Bom 318: 52 Ori L Jour 
779 (DB), Raja Kulkarni v. State of Bombay. 

3. 1951 Bom 105 (Prs 23, 24, 38, 39) [AIR V 38 0 22]: ILR (1951) Bom 318: 52 
Cri L Jour 779 (DB), Raja Kulkarni v. State of Bombay. 

Article 19 — Note 91 

1. See (1896) 165 U S 578 (591) : 41 Law Ed 832 (836), Allgeyer v. State of 
Louisiana. [Held an Act of Louisiana which prohibited individuals within the 
State from making contracts of insurance with corporations doing business in 
New York was a violation of the 14th Amendment. In delivering the opinion 
of the Court, Mr. Justice Peckham remarked : “In the privilege of pursuing an 
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92. Compulsory vaccination —Under the Constitution of the 
United States of America it has been held that an Act authorising 
compulsory vaccination would not deprive a person of his liberty under 
Amendment XIV to the Constitution, which provides that no one shall 
be deprived of his life, liberty or property without due process of law . 1 

ordinary calling or trade and of acquiring, bolding, and selling property, must 
be embraced the right to make all proper contracts in relation thereto, and 
although it may be conceded that this right to contract in relation to persons 
or property or to do business within the jurisdiction of the State may be regu¬ 
lated and sometimes prohibited when the contracts or business conflict with 
policy of the State as contained in its statutes, yet the power does not and can¬ 
not extend to prohibiting a citizen from making contracts of the nature involv¬ 
ed in this case outside of the limits and jurisdiction of the State, and which 
are also to be performed outside of such jurisdiction.”) 

(1923) 262 U S 522 : 67 Law Ed 1103 (1108), Wolff Packing Co. v. Court of 
Industrial Relations. (Act compelling those engaged in the manufacture of food 
and clothing and the production of fuel, whether owners or workers, to continue 
in their business and employment on terms fixed by an agency of the State, if 
they cannot agree — Act curtails the light of the employer and employee to 
contract about his affairs—This part of the liberty of the individual is protected 
by the guarantee of the due process clause of the 14th Amendment: Meyer v. 
Nebraska , (1923) 262 U S 390 : 67 Law Ed 1042, Rel. on.) 

(1923) 261 U S 525 (545) : 67 Law Ed 785 (791), Adkins v. Children's Hospital 
Columbia. (The right to contract about one’s affairs is a part of the liberty of 
the individual protected by the due process clause of the Federal Constitution. 
Allgeyer v. Louisiana , (1897) 165 U S 578 (591) : 41 Law Ed 832 (836); New 
York L. Insurance Co. v. Dodge , (1917) 246 U S 357 (373, 374) : 62 Law Ed 
772 (781, 782); Coptage v. Kansas, (1914) 236 U S 1 (10, 14) : 59 Law Ed 441; 
Adair v. U. S., (1907) 208 U S 161 : 52 Law Ed 436; Lochner v. New York, 
(1905) 198 U S 45: 49 Law Ed 937; Muller v. Oregon (1907) 208 U S 412 (421): 
52 Law Ed 551 (555), Rel. on.) 

(1918) 1 A L R 955 (963), State of Wyoming Ex Rel Sampson v. City of Sheri¬ 
dan. (Constitutional right to freedom of contract is infringed by an ordinance 
forbidding one without license and giving of bond to contract to lay concrete 
sidewalks.) 

(1905) 198 U S 45 (64): 49 Law Ed 937 (944, 945), Lochner v. New York. (Limi¬ 
tation of employment in bakeries to sixty hours a week and 10 hours a day is an 
arbitrary interference with freedom of contract guaranteed by 14th Amend¬ 
ment.) 

(1*904) 193 U S 197 (351) : 48 Law Ed 679 (706), Northern Securities Co. v. 
United States. (Constitutional guaranty of liberty of contract is not infringed 
by enforcement of provisions of Anti-trust Act.) 

(1903) 187 U S 606 (609, 610) : 47 Law Ed 323 (327, 328), Otis and Gassman v. 
Parker. (Provision avoiding all contracts for sales of shares of corporate stock 
on margin and providing for recovery of money paid on such contracts held no 
unconstitutional interference with the right of contract, although the provision 
might be applied to bona fide as well as gambling contracts.) 

(1898) 169 U S 366 (391) : 42 Law Ed 780 (791), Holden v. Hardy. (The right 
of contract however is subject to certain limitations which the State may law¬ 
fully impose in the exercise of its Police Power.) 

(1848) 6 How 507 (532): 12 Law Ed 535 (545), West River Bridge Co. v. Dix and 

the Towns of Brattleboro and Dummerston. (The right of Eminent Domain in 

Government in no wise interferes with the inviolability of contracts. The most 

sanctimonious regard for the one is perfectly consistent with the possession and 
exercise of the other.) 

Article 19 — Note 92 

1. (1905) 49 Law Ed 643 (650) : 197 U S 11 . Jacobson v. Massachusetts. 


Article 19 
Note 92 
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Article 19 
Notes 92-93 


Protection i n 
respect of con¬ 
viction for of¬ 
fences. 


It is obvious that this question is not covered by any of the sub-clauses 
of clause (l). The question will be whether the matter is covered by 
Art. 21 under which no person shall be deprived of his personal liberty 
except according to procedure established by law. Even assuming that 
the matter is covered by Art. 21, the right under that article is subject 
to the power of the Legislature to affect it. 

93. Compulsory military training. — In a certain decision 
of the Supreme Court of the United States 1 2 3 it has been held that making 
military instruction compulsory in a State University does not uncon¬ 
stitutionally abridge the privileges or immunities of the citizens of the 
United States or deprive any person of his personal liberty without 
due process of law. It is conceived that even under our Constitution 
compulsorily imparting military training and education to youths will 
not amount to any abridgment of any Fundamental Rights. Even 
assuming that a question of deprivation of personal liberty is involved 
in such a case, so as to attract the applicability of Art. 21, the right 
under that article is not immune from legislative interference. 


20 . (1) No person shall be convicted of any 
offence except for violation of a law in force at the 
time of the commission of the act charged as an 
offence, nor be subjected to a penalty greater than 
that which might have been inflicted under the law 
in force at the time of the commission of the offence. 

(2) No person shall be prosecuted and punished 
for the same offence more than once. 

(3) No person accused of any offence shall be 
compelled to he a witness against himself. 


Offence—Definition of 
1897, S. 3 (38). ' 


COGNATE PROVISIONS 
See ART. 367 (1) 

Synopsis 


1. Analogous law. 

2. Scope and applicability of the 

article. 

3. Ex post facto laws — Clause (1). 

(a) Introductory : Comparison 

with American Constitution. 

.» 

(b) Ex post facto laws and their 
validity: General principles. 

(c) “Law in force.” 

(d) Pre-Constitution laws. 


read with the General Clauses Act, 


(e) Continuing offence. 

(f) Retrospective effect of laws 
creating offences (Clause (1), 
first part). 

(g) Law enhancing punishment 

_ Retrospective effect 

(Clause (1), part 2). 

(h) Change in procedure. 

(i) Reduction of punishment. 


4. “Double jeopardy” for same of¬ 
fence—Rule against—Clause(2). 

Article 19 — Note 93 

1. (1934) 293 U S 245 (261) : 79 Law Ed 343 (352), Hamilton v. University of 
California, 
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(a) Scope and principle of clause 

(2): autrefois convict. 

(b) Both prosecution and punish¬ 

ment necessary. 

(c) “Prosecuted”—Meaning of. 

(d) Judicial proceeding neces¬ 

sary. 

(e) Civil action. 

(f) Preventive detention. 

(g) Security proceedings. 

(h) Departmental or disciplinary 

proceedings. 

(i) “Same offence.” 

(j) Distinct offences. 

(k) Previous conviction before 

Constitution. 

(l) A.I.R. Commentary on Crimi¬ 

nal Procedure Code, S. 403. 

5. Accused not to be compelled to 
be witness against himself — 
Clause (3). 


(a) General principles. 

(b) Failure to give evidence in 

deience—Inference from. 

(c) “Person accused of any 

offence.” 

(d) Statement of accused under 

Criminal P. C., S. 342—Infe¬ 
rences from. 

(e) “Compulsion” to be witness 

—What amounts to. 

(f) Evidence Act, S. 132, vali¬ 

dity of. 

(g) American decisions. 

(h) Unreasonable searches and 

seizures. 

(i) Confessions of accused obtain¬ 

ed under pressure. 

(j) Proceedings started before 

Constitution — Applicability 
of Clause (3). 


1. Analogous law. — This article contains three clauses. The 

first clause corresponds to the provision against ex post facto legislation 

in the Federal Constitution of the United States of America. Article I 

S. 9 (3) of that Constitution provides : “no hill of attainder or ex post 

facto law shall be passed.” Similarly, S. 10 (l) of the same article 

provides, inter alia, that “no State shall .... pass any hill of attainder, 

ex post facto law . . . .” As to the meaning of ex post facto laws, see 

Note 3. 

Clause (2) of the article has its prototype in the Fifth Amendment 
to the Federal Constitution of the United States of America. Clause (3) 
also has its prototype in the same provision. The material portion of 
the Fifth Amendment runs as follows: “Nor shall any person be subject 
for the same offence to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a witness against himself 
• • • •” (See also Notes 3, 4 and 5.) 

2. Scope and applicability of the article. — Article 19 gives 
a list of individual liberties and prescribes in the various clauses the 
restraints that may be placed upon them by law. On the other hand, 
Arts. 20, 21 and 22 are primarily concerned with penal enactments 
or other law3 under which personal safety or liberty of persons could 
be taken away in the interests of the society. 1 

This article enacts certain fundamental principles of criminal 
jurisprudence. Clause (1) of the article embodies the principle that no 
one should be made to suffer any punishment for an offence in regard 
to anything except according to the law in force at the time when the 
thing is done. The second clause embodies the fundamental principle 
that no o ne should be placed in jeopardy twice for the same offence 

Article 20 — Note 2 

1. 195° S 0 27 (Pr 171) [A I R V 37 C 6] : 1950 S 0 R 88 : 51 Cri L Jour 1383 
(SC), Oopalan v. State'of Madras. (Per Mukherjea J.). 


Article 20 
Notes 1-2 
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Article 20 
Notes 2-3 


(a) Intro duc- 
tory : Com pa¬ 
ri s o n with 
American Con¬ 
stitution 


and the third clause gives effect to the principle that no one should be 
compelled to give evidence against himself in a criminal case. 

The article applies to all persons and not only to citizens. The 
proceedings contemplated in the article are proceedings of a criminal 
nature before a Court of law or a judicial tribunal. 2 (See also Note 4.) 

3. Ex post facto laws — Clause (l). — This clause corres¬ 
ponds to the provision against ex post facto laws in the Federal 
Constitution of America already referred to in Note 1. The clause 
consists of two parts. The first part provides that no one should be 
held guilty of an offence in regard to anything unless at the time 
when the thing is done it is an offence according to the law then in 
force. In other words, when a certain act is not an offence according 
to the law in force at the time when the act is done, the person who 
does that act must not be held guilty of offence merely because subse¬ 
quently a law is made making such act an offence. The second part 
of the clause provides that where at the time when an offence is com¬ 
mitted it is punishable with a certain amount of punishment, the person 
who has committed that offence must not be made to suffer a greater 
punishment for that offence. In other words, by subsequently making 
a law that for that offence a higher punishment must be awarded, a 
person who had committed the offence before the passing of that law 
should not be made liable for the higher punishment prescribed by the 
subsequent law. 

The article provides that no person shall be convicted , etc., nor be 
subject to a penalty, etc. This does not mean that the clause permits a 
law which makes an offence something which was not an offence when 
it was done but only prohibits the conviction for such thing as an 
offence. 1 Similarly, the article does not merely prohibit the actual 
infliction of a greater punishment for an offence than was awardable 
at the time of the commission of the offence, but also prohibits a law 
under which such enhanced punishment is awardable. This conclusion 
clearly follows from the provisions of Art. 13. 

There is a marked difference in the language used in the Indian 
and American Constitutions in this respect. Sections 9 (3) and 10 of 
Article I of the American Constitution merely say that “no ex post 
facto laws shall be passed” and ; ‘no-State shall pass ex post facto 

laws_” But in Art. 20 of our Constitution the language used is in much 

wider terms and what is prohibited is the conviction of a person or his 
subjection to a penalty under ex post facto laws. The prohibition under 
the article is not confined to the passing or the validity of the law but 

2. 1953 S G 325 (328, 329) (Pr 12) [AIR V 40 C 77] : 1953 Gri L Jour 1432 (SC), 
Maqbool Hussain v. State of Bombay. 

Article 20 — Note 3 

1. 1951 Mad 1015 (Prs 3, 7) [A I R V 38 G 354] : 1952 Cri L Jour 170 (DB), 
V enkataraman v. Commissioner of Police , Madras. (Article 20 (1) means that 
ex post facto legislation is invalid.) 
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extends to the conviction or the sentence, under such law, and is based 
on its character as an ex post facto law. 3 

The general rule is that a statute can be made to operate retro¬ 
spectively by express enactment to that effect or by necessary implica. 
tion of law. 3 (See A. I. R. Commentary on the Code of Civil Procedure, 
(1951) 5th Edn., Preamble, Note 3.) Hence under this principle, if an 
Act provides that a certain act shall be an offence and the Act is 
expressly made retrospective, even acts done before the Act was passed 
will become offenees under the Act. 4 Prior to the Constitution there was 
no prohibition against such laws. 6 So also, if there is no constitutional 
impediment as that provided under this article, a statutory provision 
enhancing the punishment awardable for a certain offence may, by 
clear and unambiguous provision, be made to operate retrospectively 
so as to apply to offences committed before the passing of the statute. 6 

The effect of cl. (1) of this article is to prohibit both these types 
of laws and such laws if passed would be ultra vires. 

Except as provided by this article, both the Parliament and the 
State Legislatures have plenary powers of legislation on the respective 
subjects within their jurisdiction and can make laws which are retro¬ 
spective in their effect. 7 


Article 20 
Note 3 

(b) Ex post facto 
laws and their 
validity: Gene¬ 
ral principles 


2. 1953 S C 394 (398) (Pr 8) [AIRV40C 88] : 1953 Cri L Jour 1480 (SC), Shiv 
Bahadur Singh v. State of V. P. (Hence, though the ex post facto law was 
passed before the Constitution this article will apply to a conviction under such 
law after the Constitution.) 

[ See also (1913) 227 U S 150 (161) : 57 Law Ed 458 (463), Boss v. Oregon . 
(Article I, Section 10 is restraint upon legislative not judicial action — It con¬ 
cerns the making of laws not their construction by the Courts: Calder v. Bull, 
3 Dali 386 : 1 Law Ed 648, Foil.)] 

3 . (1848) 2 Exch 22 (33) : 154 E R 389, Moon v. Durden. (If the statute clearly 
expresses an intention to operate retrospectively, it will operate retrospectively.) 

4 . 1951 Mad 1015 (Prs 3, 7) [A I R V 38 C 354] : 1952 Cri L Jour 170 (DB), 
Venkataravian v. Com?nr. of Police, Madras. 

[See also 1943 Pat 361 (362) [A J R V 30] : 45 Cri L Jour 301 (DB), Gadai Sahu 
v. Emperor. (A new Act or statute which penalises what otherwise is not an 
offence, must be so construed as to make it strike at future acts or omissions 
unless the Legislature has clearly said so.)] 

5 . 1951 Mad 1015 (Prs 3, 7) [A I R V 38 C 354] : 1952 Cri L Jour 170 (DB), 
Venkataraman v. Commr. of Police Madras. (Per Govinda Menon J.) 

1950 Mad 324 (Prs 10, 12) [A I R V 37 C 148] : 51 Cri L Jour 754 (DB), In re 
Valyudam. 

6. (1943) 2 All E R 82 (85) : (1943) K B 405, Buckman v. Button. 

(1941) 2 All E R 499 (507, 509): (1941) 2 K B 89, Director of Public Prosecutions 
v. Lamb. 

See also Halsbury’s Laws of England (2nd Edition) Yol. 31, pp. 513 — 516, 
Paragraph 670. 

7 . 1952 Madh B 181 (187) [AIR V 39] (DB), Shanta Devi v. Custodian, E. P. 
[See 1943 Cal 489 (501) [A I R V 30] : 45 Cri L Jour 37 (SB), Sushil Kumar v. 

Emperor. (Per Khundkar J. — Where British jurisprudence prevails, a man 
cannot be punished for an offence in a trial before a tribunal that had no juris¬ 
diction. and thereafter the punishment cannot be validated by the supremely 
arbitrary postulation that the trial was held by some other tribunal which had 
jurisdiction.)] 



476 


PROTECTION IN RESPECT OF CONVICTION 


Article 20 
Note 3 


f 

It has already been stated that this clause is based on the same 
principle on which the prohibition against ex post facto legislation in 
the Constitution of the United States of America is based. The mean¬ 
ing of an ex post facto law has been explained in Colder v. Bull 8 by 
Justice Chase of the Supreme Court of America. He observed as follows 
in the above case : 

“The prohibition (against ex post facto laws), in the letter, is 
not to pass any law concerning and after the fact; but the plain 
and obvious meaning and intention of the prohibition is this, that 
the Legislatures -of the several States shall not pass laws, after a 
fact done by a subject or citizen, which shall have relation to such 
fact, and shall punish him for having done it. The prohibition con¬ 
sidered in this light, is an additional bulwark in favour of the 
personal security of the subject, to protect his person from punish¬ 
ment by legislative acts, having a retrospective operation. I do not 
think it was inserted to secure the citizen in his private rights, of 
either property or contracts. The prohibition not to make anything 
but gold and silver coin a tender in payment of debts, and not to 
pass any law impairing the obligation of contracts, were inserted to 
secure private rights; but the restriction not to pass any ex post 
facto law was to secure the person of the subject from injury or 
punishment in consequence of such law.” 

Mr.. Justice Chase then proceeded to state what he considered ex 
post facto laws within the words and the intent of the prohibition. 
These were : 

(1) every law that makes an action done before the passing of the 

law and which was innocent when done, criminal and punishes 
that action ; 

(2) every law that aggravates a crime or makes it greater than it 

was, when committed ; 

(3) every law that changes the punishment and inflicts a greater 

punishment than the law annexed to the crime, when com¬ 
mitted ; 

(4) every law that alters the legal rules of evidence and receives 

less or different testimony than the law required at the time of 
the commission of the offence in order to convict the offender. 

8. (1898) 3 Dali 386 (390) : 1 Law Ed 648 (650). 

[See also (1922) 22 A L R 1438, Fairfield v. Huntington. (Constitutional pro- 
hibition of ex post facto laws refers to those dealing with criminal matters only.) 
(1898) 170 U S 343 (355) : 42 Law Ed 1061 (1068). Thompson v. State of Utah. 

(A substitution of a jury of 8 persons in place of a common law jury in case of 
a crime, committed before a change in the law, constitutes an ex post facto law.) 
(1894) 152 U S 377 (382) : 38 Law Ed 485 (487), Duncan v. State of Missouri. 
(Meaning of ex post facto law— It is a law which imposes a punishment for an 
act which was not punishable at the time it was committed or an additional 
punishment to that then described, or changes the rule of evidence by which 
less or different testimony is sufficient to convict than was then required, or 
in relation to the offence or its consequences, alters the situation of a party to 
his disadvantage.)] 
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Mr. Justice Chase continued as follows : 

* ^11 these and similar laws are manifestly unjust and oppres¬ 
sive. In my opinion, th^ true distinction is between ex post facto 
laws and retrospective laws. Every ex post facto law must neces¬ 
sarily be retrospective; but every retrospective law is not an ex 
post facto law: the former only are prohibited. Every law that 
takes away or impairs rights vested agreeably to existing laws is 
retrospective and is generally unjust and may be oppressive; and it 
is a good general rule that a law should have no retrospect; but 
there are cases in which laws may justly and for the benefit of the 
community, and also of individuals, relate to a time antecedent to 
their commencement; as statutes of oblivion or of pardon. They are 
certainly retrospective and literally both concerning, and after, the 
facts committed. But I do not consider any law ex post facto , 
within the prohibition, that mollifies the rigour of the criminal law; 
but only those that create or aggravate the crime; or increase the 
punishment or change the rules of evidence for the purpose of con¬ 
viction. Every law that is to have an operation before the making 
thereof, as to commence at an antecedent time; or to save time 
from the statute of limitations; or to excuse acts which were 
unlawful, and before committed, and the like; is retrospective. But 
such laws may be proper or necessary, as the case may be. There 
is a great and apparent difference between making an unlawful act 
lawful; and the making an innocent action criminal, and punishing 
it as a crime. The expressions ‘ex post facto laws’ are technical" 
they had been in use long before the Revolution, and had acquired 
an appropriate meaning by legislators, lawyers and authors.” 

It will be seen that out of the four categories of ex post facto laws 

given by Justice Chase, the two parts of cl. (1) practically cover the 

first three categories. The fourth category, namely, that about laws 

affecting rules of evidence and procedure, is not included in this 

article, so that rules of evidence and procedure may be made to 

operate retrospectively so as to apply to the prosecution for offences 

committed even before the passing of such rules and such rules will not 

be unconstitutional under this article, as they would be under Justice 
Chase’s classification. 


The article in its broad import has been enacted to prohibit con 
vietions and sentences under ez post facto laws. 0 The underlying 
principle of the article is that of fairness and justice. As observed by 

t p S f To em “-ru° Utt in , ShiV Bahadwr Singh v. State of Vindhya 
Pradesh : There can be no doubt as to the paramount importance of 

the principle that such ex post facto laws which retrospectively create 

offences, and punish them are bad as being highly inequitable and 

unjust. Mr. Justice Chase’s exposition of the meaning of ex post facto 


9. 1953 S C 394 (398) (Pr 8) [A I R V 40 C 88] : 
Bahadur Singh v. State of V. P. 


10 . 1953 S 0 394 (398) (Pr 8) [AIR V 140 C 88] : 


1953 Cri L Jour 1480 (SC), Shiv 
1953 Cri L Jour 1480 (SC). 
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laws in Calder v. Bull 11 has already been given above. The principles 
relating to the subject have also been explained by Willes, J., in the 
well-known case of Phillips v. Eyre} 2, where be discusses at length 
the subject of retrospective laws. Referring to retrospective Attainder 
Acts of earlier times, he observed as follows : 

“The Retrospective Attainder Acts of earlier times when the 
principles of law w'ere not so well understood or so closely regarded 
as in the present day, and which are now looked upon as barbarous. 
and loosely spoken of as ex post facto laws, were of a substantially 
different character. They did not confirm irregular acts, but voided 
and punished what had been lawful when done. Mr. Justice Black- 
stone describes laws ex post facto of this objectionable class as those 
by which ‘after an action indifferent in itself is committed, the 
Legislature then for the first time declares it to have been a crime, 
and inflicts a punishment upon the person who has committed it. 
Here it is impossible that the party could foresee that an action,' 
innocent when it was done, should be afterwards converted to guilt 
by a subsequent law ; he had, therefore, no cause to abstain from 
it, and all punishment for not abstaining must of consequence be 
cruel and unjust’.” 

For the meaning of Bills of Attainder and ex post facto laws 
reference may also be made to the judgment of Justice Field in 
Oumming v. Missouri} 3 where he observed : 

“A Bill of Attainder is a legislative Act which inflicts punish¬ 
ment without a judicial trial. If the punishment be less than death, 
the Act is termed a Bill of Pains and Penalties .... In these cases, 
the legislative body in addition to its legitimate functions exercises 
the powers and office of judge ; it assumes, in the language of the 
text books, judicial magistracy ; it pronounces upon the guilt of the 
party without any of the forms or safeguards of trial; it determines 
the sufficiency of the proofs produced, whether conformable to the 
rules of evidence or otherwise; and it fixes the degree of punishment 
in accordance with its own notions of the enormity of the offence... . 
By an ex post facto law is meant one which imposes a punishment 
for an act which was not punishable at the time it was committed ; 
or imposes additional punishment to that then prescribed; or 
changes the rules of evidence by which less or different testimony is 
sufficient to convict than was then required.” 

This article contemplates criminal proceedings before a court of 
law or a judicial tribunal . The very wording of the article and the 
words used therein, “convicted”, “commission of the act charged as 
an offence”, “be subjected to a penalty”, “commission of the offence”, 
“prosecuted and punished”, “accused of any offence”, would indicate 
that the proceedings therein contemplated are in the nature of criminal 

11 . (1899) 8 Dali 386 : 1 Law Ed 648 (650). 

12 . (1870) 6 Q B 1 (23, 25). 

13 . (1866) 18 Law Ed 356 (363) : 71 U S 277. 
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proceedings before a court of law or a judicial tribunal. 14 In view of 

this, it would seem that the article is not directed against Bills of 

Attainder as explained above in Justice Field’s judgment in Cummings 

v. Missouri} 6 But it would seem that such Bills of Attainder would 

come within the prohibitory line of Art. 14. In Bam Prasad v. State 

of Bihar 10 Patanjali Sastri, C. J., referred to the dissenting opinion 

of himself and Das, J„ in Charanjit Lai v. Union of India' 7 and 
observed as follows : 


“Das, J. and I took the view that legislation directed against a 

particular named person or corporation was obviously discriminatory 

and could not constitutionally be justified even if such legislation 

resulted in some benefit to the public. In a system of government 

by political parties, I was apprehensive of the danger inherent in 

special enactments which deprive particular named persons of their 

liberty or property because the Legislature thinks them guilty of 

misconduct, and I said in my dissenting opinion: ‘Legislation based 

upon mismanagement or other misconduct as the differentia and 

made applicable to a specified individual or corporate body is not 

far removed from the notorious parliamentary procedure formerly 

employed in Britain of punishing individual delinquents by passing 

Bills of Attainder, and should not, I think, receive judicial 
encouragement’.” 


There is a difference between the English law and the American 
law in the mode in which effect is given to the principle that ex post 
facto laws are bad. In the English system of jurisprudence, repugnance 
of such laws to universal notions of fairness and justice is treated as a 
ground not for invalidating the law itself but as compelling a bene- 
ficent construction thereof where the language of the statute by any 
means permits it. In the American system, however, such ex post 
facto laws are themselves rendered invalid by virtue of Art T Sq q 
and 10 of the American Constitution. 18 

Where a law merely authorises with retrospective effect, the 
restriction of a Fundamental Eight but neither creates an offence nor 
imposes a punishment, cl. (l) of this article has no applicability. 19 

The term “law in force” in cl. (1) relates not to a law deemed 


U M 1 L 53 , 8 „ G 325 (328) (Pr 12) [A I E V 40 C 77] : 195 3 "cri L Jour 1432 (S C> 
Maqbool Hussian v. State of Bombay . 1432 C ’ 

15 . (1866) 18 Law Ed 356 (363) : 71 U S 277 

16 . 1953 ffC 215 (217) [A1E V 40 C 62] : ILB 32 Pat 375 (SC). 

lei'tsc 1 ). 8 0 41 <49) (Pr 29) [AIE v 38 G 9] : 1950 S C E 869 : ILB (1951) H,d 

wESJwS v 40 0 88]: 1953 Cri L *>» (so, 
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(c) “ L a w in 
force ” 
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(d) Pre-Consti¬ 
tution Laws 


(e) Continuing 
offence 


(f) Retrospective 
effect of laws 
creating offences 
(Cl. 1, first part) 
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to be in force but to a law factually in operation at the time of the 
commission of the act. 20 

The article prohibits all convictions or subjections to penalties 
after the Constitution, in respect of an ex post facto law whether such 
law was a post-Constitution or pre-Constitution law. 21 The reason is 
that, as already seen, the article, unlike the provisions against ex post 
facto laws under the American Constitution, is not aimed merely at 
the passing of ex post facto laws ; but the article prohibits the convic¬ 
tion or imposition of a penalty under an ex post facto law irrespective 
of the question whether such law was passed after the Constitution or 
before. To hold that the article prohibits a conviction or imposition 
of penalty after the Constitution, under an ex post facto law passed 
prior to the Constitution, does not, therefore, amount to giving a 
retrospective effect to the article 22 and does not infringe the principle 
laid down by the Supreme Court in Keshavan's case. 23 

Where the act constituting an offence is of a continuous nature, 
it can be punished under a law passed during the continuance of the 
act, although at the commencement of the act it was not punishable 
and was not an offence. 24 

The first part of cl. (1), as already stated, prohibits the retrospective 
operation of any law creating an offence so as to cover acts done prior 
to the passing of the law. 25 Thus, where under a law relating to public 

20. 1953 S C 394 (398) (Pr 10) [AIR V 40 C 88]: 1953 Cri L Jour .1480 (SC), Shiv 
Bahadur Singh v. State of V. P. (Law passed in September 1949 — Provision 
that it shall be deemed to have been law since August 1948—Acts committed in 
February, March and April 1949 — Law cannot be said to have been in force 

then.) 

21. 1953 S C 404 (409) [A I R V 40 C 81] : 1953 Cri L Jour 1621 (S C), Kedar 

Nath v. State of West Bengal . ' /f1 ^ ; 

1953 S C 394 (398) (Pr 8) [A I R V 40 C 88] : 1953 Cri L Jour 1480 (S C), Shiv 

Bahadur Singh v. State of V. P. 

22. 1953 S C 394 (398) (Pr 8) [A I R V 40 C 88] : 1953 Cri L Jour 1480 (S C), 
Shiv Bahdur Singh v. State of V. P. (All that it amounts to is that the future 
operation of the Fundamental Right declared in Art. 20 may also in certain cases 
result from acts and situations which had their commencement in the pre- 
Constitution period—Lord Denman in The Queen v. St. Mary White Chapel , 
(1848) 116 E R 811 (814) : 12 Q B 120, Foil.) 

23. 1951 S C 128 (130) (Pr 7) [A I R V 38 C 20] : 1951 S C R 228 : ILR (1951) 
Hyd 294 : 52 Cri L Jour 860 (S C), Keshavan v. State of Bombay. 

24. 1952 Sau 98 (100) (Pr 5) [A I R V 39] : 1952 Cri L Jour 1645 (S B), Abu 
Mohmed v. Chief Secy., Saurashtra. ( Held that the act of the petitioner s 
overstay was a continuous offence and could be dealt with under Ordinance o 
1948 and the Rules and Notifications issued thereunder though previous over¬ 
stay could not be made a ground of removal: 2 Sau L R 212, Foil.) 

25. 1953 Cal 599 (600) (Pr 3 ) [A I R V 40 C 229] : 1953 Cri L Jour 1406, Putin 
Krishna v. Satyaranjan. (West Bengal Premises Rent Control (Temporary revi¬ 
sions) Act (17 of 1950), S. 40—By virtue of Art. 20, Constitution of India, a person 
cannot be prosecuted under S. 40, for an act of taking pugree or selami commi 
ted in 1946, as the Calcutta Rent Ordinance, 1946, which was in force when tn i 
act was committed did not make the act an offence for which a person cou 
prosecuted but only provided for imposition of penalty.) 
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health the carrying on of a certain trade is declared to be an offence Article 20 

and this provision is made applicable to business established prior to Note 3 

the passing of the law, such a provision would be contrary to the first 

part of this article. Even apart from a provision in the Constitution 

like the first part of cl. (1), a provision declaring certain types of 

trade as offensive will not have retrospective operation except where 

such retrospective operation is given to it expressly or by necessary 

implication by the statute. 26 


But where no new offence is created, this part of the clause will 
not apply. Thus, where a law relating to public health prohibits certain 
kinfis of business but does not make it an offence to carry on such 
business, the prohibition may be made to apply to businesses established 
even before the passing of the law. 27 Such a provision will not contravene 
the first part of this clause. 


Similarly, where a law makes it an offence to disobey the award 
of an Industrial Court and there is no change in the law in this respect 
but a law is simply made to cure the irregularities in certain awards 
and keep th^m alive for a certain period, there is no violation of the 
first part of this clause. 28 So also, the mere fact that there is a law as 
to change of place for the trial of an offence, which operates retro, 
spectively so as to apply to offences committed previous to the passing 
of the law, does not make it repugnant to this clause. 20 

Under the second part of this clause, retrospective effect cannot 
be given to a law enhancing punishment for an offence, so as to cover 


26. (1913) 2 K B 401 (408, 411) : 82 L J K B 726, Butchers' Hide , Skin and Wool 
Co. Ltd. v. Seacome. 

27. 1933 Cal 732 (734) [AIR V 20] : 34 Cri L Jour 1228, Chunilal v. Corporation 
of Calcutta. (The reasonable construction to be put upon Section 386, Calcutta 
Municipal Act, is that power was given to the Calcutta Corporation, in the 
interest of publio health, to prohibit the carrying on of a business which was, in 
the opinion of the Corporation, dangerous to health or likely to create nuisance 
even though the business might have been established before the intention that 
no person shall use any premises for any of the purposes mentioned in S. 386, 
was expressed and before the intention was declared by the publication of the 
declaration in the “Calcutta'Gazette” : Butchers' Hide, Skin and Wool Co. Ltd 
v. Seacome , (1913) 2KB 401, Distinguished.) 

28. See 1951 Mad 191 (Pr 16) [A I R V 38 C 19] : 52 Cri L Jour 744 (DB), C. P. 
Sarathy v. State of Madras. (Assuming that Ss. 5 and 6, Industrial Disputes 
(Madras Amendment) Act (12 of 1949) are otherwise valid, they cannot be said 
to be inconsistent with Art. 20 of the Constitution. What the Amending Act did 
was not to create any new offence but to cure the illegalities that existed before 
and as such cannot be called retrospective legislation—The penal provision, viz., 
b. 29 of the original Act remained the same and the Amending Act merely 
declared that it was not competent to call in question the award on the ground 
of its invalidity _ It cannot be said that keeping current and valid awards 
which would otherwise have been invalid for one year from 14-6-1949 is an 
ex post facto legislation which violated Art. 20 of the Constitution ) 

* 951 V\ nd b Pra 17 (Prs 111, 112 & 113) [AIR V 38 C 8] : 52 Cri’ L Jour 561 
State of Vtndhya Pradesh v. Shiva Bahadur Singh. (A law which says that a 
man committing an offence in place A, may be tried in place B. is not a law 

Prospective operaUom) 6 ^ 2 ° “ * “ *** * 


(g) Law enhanc¬ 
ing punishment 
— Retrospective 
effect (Clause 
(1), Part 2) 


\ 


l.Ind.Con. 31.’ 
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Article 20 offences committed prior to the making of the law. 30 The provision 

Note 3 says that a person should not be subjected to a greater penalty than 

might have been inflicted under the law in force at the time of the 
commission of the offence. Where solitary confinement is prescribed by 
a new law, this would be treated as enhanced punishment and cannot be 
given retrospective effect so as to apply to offences committed before 
the Act was passed. 31 In seeing whether a certain law offends against 
this part of cl. (l), the standard of punishment awardable under the 
latter law, and not the punishment actually awarded, is the deter¬ 
mining factor. In other words, the question will be what is the 
punishment that can be legally awarded under the new law for the 
offence and not what is the punishment that is actually awarded in a 
particular case. If the legally awardable punishment is greater than 
the legally awarded punishment under the previous law and the new 
law is made to apply to crimes committed before the law was passed, 
the law would be repugnant to this clause. 32 Thus, where under the 
previous law the Court was allowed a discretion to pass any sentence 
between the maximum and minimum sentences which were prescribed 
and under the new law the Court was required to award in all cases 
the maximum sentence only, this would be a case of inflicting greater 
penalty, and giving retrospective effect to the law, to cover offences 
already committed before the law was passed, would be repugnant to 
this article. 33 

* 

The word ‘penalty’ shows that this clause applies only to 'punish¬ 
ment for offences. Hence, the clause does not apply to preventive 
detention. Where, therefore, the law is amended so as to legalise 
preventive detention for a longer period and such law is given retro¬ 
spective effect so as to apply to persons already under detention under 
the previous law, there is no violation of this clause. 34 

s 

Law under which a higher punishment is inflicted on a person on 
subsequent convictions for certain offences does not inflict additional 
punishment for the previous offences and such a law made after the 
commission of the previous offences is, therefore, not open to impeach¬ 
ment under this article. 36 An Act which authorises the impeachment 
of naturalisation certificates, where such certificates were fraudulently or 
illegally procured, is not unconstitutional, merely because the Act is 

(1890) 188 U S 157 (182,183) : 34 Law Ed 906 (913), Cook v. United States.. 

30. 1953 Cal 561 (562) (Pr 6) [AIR V 40 C 207] : 1953 Cri L Jour 1347, Mohari 

Lall v. Corporation of Calcutta. (Prosecution under Calcutta Municipal Act of 
1923_Greater penalty under new Calcutta Municipal Act is not justified.) 

31. (1890) 137 US 483 (495): 34 Law Ed 734 (738), J Holdenv.State of Minnesota. 

32. See (1937) 301 U S 397 (401): 81 Law Ed 1182 (1186), Lindsey v. Washington. 

33. See (1937) 301 U S 397 (398):81 Law Ed 1182 (1184), Lindsey v. Washington. 

34. 1952 Bom 1 (Pr 15) [AIR V 39 C 1] : I L R (1952) Bom 134 : 1952 Cri L 
Jour 81 (DB), Pralhad Krishna v. The State of Bombay. (In so far as S. 11 of 
the Preventive Detention Act, as it stands after its amendment, permits further 
detention after receiving the report of the Advisory Committee, it does not 
contravene Art. 20 of the Constitution.) 

35. (1901) 180 U S 311 (313): 45 Law Ed 542 (547), McDonald v. Massachusetts, 
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made retrospective so as to apply to naturalisation certificates already 
obtained. 6 


To enact that a person, who has been convicted of a crime, shall 
no longer be engaged in tho practice of medicine is not an additional 
punishment for past offences or ex post facto law but only prescribes 
a professional qualification. This was the view taken by the Supreme 
Court of America in fhe undermentioned cases. 37 As seen above, this 
article only applies to criminal proceedings before a court of law or 

judicial tribunal. Hence, the question raised by the above American 
decisions cannot arise under this article. 

Summary eviction under the provisions of rent control law is not 
a penalty within the meaning of this article and does not come within 
the prohibition of cl. (l), although the provision for such summary 
eviction is the result of a subsequent enactment and did not exist at 
the time when the act resulting in eviction was committed. 38 

An Act, which merely relates to evidence and procedure, may be 
retrospective so as to apply to prosecutions fore rimes already committed 
and giving such retrospective effect to the Act will not be unconstitu¬ 
tional. What is prohibited under this article is only conviction or 
sentence under an ex post facto law and not the trial thereof. Such 
trial under a procedure different from what obtained at the time of the 
commission of the offence or by a Court different from that which had 
competence at the time cannot ipso facto be held to be unconstitutional. 

A person accused of the commission of an offence has no Fundamental 
Might to trial by a particular Court or particular proced ure except in 

3 StaL 1 s 912) 225 U S 227 <241) ! 66 LaW Ed 1066 <107I) - ^ohannessan v. United 


3 l- l 18 , 9 ®), 170 . U S 189(200) : 42 Law Ed 1002 (1007), Hawker v. State of New 

limnSr 8 ( 8 8) 129 U S 114 (122 > : 32 Eaw Ed 623 (626).) 1 

(1888) 129 US 114 (122): 32 Law Ed 623, Dent. v. State of West Virginia 

8STS* iSZSTLSSSK 1 " 8 ™■“ L " “ *™ ■-> *. 

3 ( 8 M 7958 * Iad 267 (269 > < Pr 8) [AIB V 40 C 96], Fathima Bi v. State of Madras 
(Madras Buildings (Lease and Bent Control) Act (25 of 1949) (as amended bv 

Madras Act 8 of 1951), S. 3 (8)_Section does not offend Art. 20 of the Cottitu 

3 p- Mad 327 < 339 > < Pr 8 > [AIB V 40 C 114] : 1953 Cri L Jour 625 Public 
Prosecutor v. Ayyappan Pillai. (A statute merely regulating procedirV and 
leaving untouched all the substantial protections with which e^sting W 

of “ % Pe . rS ° n accused of «ime is not within the constitutional inhibition 
v. sTafc kil L E W 7 S 19 FoTf S0 " V ' ^ ° f UMh (1898) 17 ° U 8 343 = 

within the constitutional inhibition against ex post facto laws ) ° nSldered 

(A^etete tatute ~^Tt Ed 288 T- = 3 ° 2 U S ' 319 (320 >’ Palk ° Connecticut. 
w f •< Permitting appeals m criminal cases to be taken by the State 

an in ringement of the due process provisions of the 14th Amendment. 


Article 20 
Note 3 


(h) Change in 
procedure 
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Article 20 
Notes 3-4 


(i) Reduction of 
punishment 


(a) Scope and 
principle of 
cl. (2) : autrefois 
convict 


so far as any constitutional objection by way of discrimination or the 
violation of any other Fundamental Right may be involved. 40 

An Act, which relates entirely to the manner in which the 
sentence must be carried out and not altering the existing situation to 
the material disadvantage of the criminal, does not inflict a greater 
penalty than previously and hence the giving of retrospective effect to 
such an Act so as to apply to crimes already committed will not be 
repugnant to this article. 41 

The article only prohibits the imposition of a penalty greater than 
that which might have been inflicted under the law in force at the 
time of the commission of the offence. Hence, when the punishment 
that is awardable is, after the commission of the offence, reduced by the 
subsequent law, such a law is not within the prohibition of ex post 
facto laws. 42 

4. “Double jeopardy” for same offence—Rule against — 
(Clause 2). — This clause enacts as a matter of Fundamental Right 
the well-known principle of criminal jurisprudence that no one should 


(1901) 45 Law Ed 1015 (1019, 1020) : 181 U S 589 (597, 598), Mallett v. North 
Carolina. (Act creating a right of appeal by the State and applicable to cases 
in which trial had been had is not ex post facto.)'] 

Note. — The above position is clear under this article although under Justice 
Chase’s classification of ex.post facto laws in Calder v. Bull given above, laws 
affecting procedure also are included in ex post facto laws. 

40. 1953 S C 394 (398) (Pr 9) [AIR V 40 C 88] : 1953 Cri L Joiir 1480 (SC), Shiv 
Bahadur Singh v. State of Vindhya Pradesh. 

41. 1953 Mad 337 (339) (Pr 7) [AIR V 40 C 114] : 1953 Cri L Jour 625, Public 
Prosecutor v. Ayyappan Pillai. (Any change in the mode of execution is not 
bad for its being ex post facto', a statute merely regulating procedure and leaving 
untouched all the substantial protection with which existing law surrounds a 
person accused of crime is not within the constitutional inhibition of ex post 
facto laws; even a statute which changes the punishment that may be imposed 
for a crime theretofore committed would be ex post facto only if it prescribes or 
permits the imposition of a greater sentence, and not when it reduces the punish¬ 
ment. New provision in S. 15 (b) of the Madras General Sales-Tax Act amounts 
to nothing more than an alteration of procedure which does not make the act 
which was not an offence to be an offence or imposes a greater penalty than 
what was the case before. The recovery of the tax as if it were a fine does not 
impose a greater penalty than the two modes of recovery as an arrear of land 
revenue or by a suit as on a debt.) 

(1905) 49 Law Ed 494 (497) : 196 U S 319 (326, 227), Booney v. North Dakota. 
(Substitution of close confinement in penitentiary for not less than 6 and not 
more than 9 months from judgment in lieu of confinement in county jail for 
not less than 3 and not more than 6 months — Place of execution changed 
from county jail to penitentiary—Statute not ex post facto—Held that the Act 
did not alter the existing situation to the material disadvantage of the criminal.) 

(1890) 34 Law Ed 734 (736, 737) : 137 U S 483 (491), Holden v. State of 
Minnesota . (An Act which prescribes the hour of the day before which and the 
manner in which the punishment by hanging shall be inflicted is not ex post 
facto as to offences committed before the passage of the Act.) 

42. 1953 Mad 337 (339) (Pr 7) [AIR V 40 G 114] : 1953 Cri L Jour 625, Public 
Prosecutor v. Ayyappan Pillai. (People Ex Bel Pincus v. Adams, 110 A L B 
1303 and Sekt v. Justices Court , 167 A L R 833, Rel. on.) 
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be put m jeopardy twice for the same offence. 1 In Maqbool Hussain 
v. State of Bombay , 2 the Supreme Court observed as follows : 

The Fundamental Right which is guaranteed in Art. 20 (2) 

enunciates the principle of ‘ autrefois convict' or ‘double jeopardy’. 

The roots of that principle are to be found in the well established 

rule of the Common Law of England ‘that where a person has been 

convicted of an offence by a Court of competent jurisdiction the 

conviction is a bar to all further criminal proceedings for the same 

offence’. (Per Charles, J., in Reg . v. Miles) 3 To the same effect is 

the ancient maxim ‘ Nimo bis debet puniri pro uno delicto\ that 

is to say, that no one ought to be twice punished for one offence or 

as it is sometimes written, ‘ pro eadem causa\ that is, for the same 
cause.” 


The corresponding provision in the Federal Constitution of the 
United States of America is contained in the Fifth Amendment which 
among other things, provides : “nor shall any person be subject for 
the same offence to be twice put in jeopardy of life or limb.” - 

The principle on which this clause is based has already been given 
effect to by the Legislature in S. 403 of the Criminal Procedure Code 

and S. 26 of the General Clauses Act, 1897. Section 403 of the 
Criminal Procedure Code runs as follows : 

“(1) A person who has once been tried by a Court of com¬ 
petent jurisdiction for an offence and convicted or acquitted of such 
offence shall, while such conviction or acquittal remains in force 
not be liable to be tried again for the same offence, nor on the same 
tacts for any other offence for which a different charge from the 
0D 6 made against him ffffgTif Lave been made under S. 236, or for 
/ which he might have been convicted under S. 237. 

“ (2) A person acquitted or convicted of any offence may be 

afterwards tried for any distinct offence for which a separate charge 

might have been made against him on the former trial under 
S. 235, sub-section (1). 

“ (3 ) A P ers °n convicted of any offence constituted by any act 
causing consequences which, together with such act, constituted a 
different offence from that of which he was convicted, may be after 
wards tried for such last-mentioned offence, if the consequences had 

not happened, or were not known to the Court to have happened 
at the time w 7 hen he was convicted. * 


(4) A person acquitted or convicted of any offence constituted 
by any acts may, notwithstanding such acquittal or conviction be 
subsequently charged with, and tried for, any other offence consti- 


^riicie zu 


iNote ^ 


'‘uZh 95 ! 3 ^ ° ' 5 (32 o ’ <PrS 7 ’ U) CAIE V 40 0 77]: 1953 Cr > L Jour 1432 (SC) 

T: , at \ ° f B0mbay - (Artiole 20 ( 2 ) incorporated within its 

the Plea of do?,hi ■ autre / 0ls c ° nnct " as known ‘° ‘he British jurisprudence or 
the plea of double jeopardy as known to the American Constitution.) 

\ ° 325 (328) (PrS 7 ’ 8) CAIR V 40 0 77]: 1953 Cri L Jour 1432 (SC) 

3. (1890) 24 Q B D 423 (A) : 59 L J M C 56. '* 
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tuted by the same acts which he may have committed if the Court 
by which he was first tried was not competent to try the offence 
with which he is subsequently charged. 

“ (5) Nothing in this section shall affect the provisions of S. 26 
of the General Clauses Act, 1897, or S. 188 of this Code. 

Explanation. — The dismissal of a complaint, the stopping of 
proceedings under S. 249, the discharge of the accused or any entry 
made upon a charge under S. 273, is not an acquittal for the 
purposes of this section.” 

It will be seen that the above section is wider than this clause. It 
embodies both the principles known as autrefois acquit and autrefois 
convict. In other words, under S. 403 of the Criminal Procedure Code, 
a person, who has once been tried and acquitted , cannot again be 
tried for the same offence. But under this clause the prohibition is 
against a person being subject to punishment twice for the same 
offence. Hence, if at the previous trial a person was acquitted , there 
will not be a bar under this clause to his being tried again for the 
same offence. 4 5 Fn Maqbool Hussain v. State of Bombay , 6 the Supreme 
Court observed as follows : 

“ It (Art. 20, cl. (2)) incorporated within its scope the plea of 
autrefois convict as known to the British jurisprudence or the plea 
of double jeopardy as known to the American Constitution but 
circumscribed it by providing that there should be not only a prose¬ 
cution but also a punishment (italics ours) in the first instance in 
order to operate as a bar to the second prosecution and punishment 
for the same offence.” 

But this does not mean that notwithstanding S. 403 of the Crimi¬ 
nal Procedure Code, a person, who has once been tried and acquitted 
of a criminal offence, can again be tried for the same offence. It only 
means that there is no constitutional bar to a legal provision under 
which such fresh trial is permissible. In other words, if there is a law 
under which, notwithstanding the previous acquittal of a person in 
regard to an offence, a fresh trial of such person in regard to the same 
offence is permissible, such a law would not be ultra vires , because 
such a law would be within the sanction of the Constitution. But 
cl. (2) only permits such legislation and does not prohibit a law which 
bars a fresh trial even where the accused was acquitted on the previous 
occasion and consequently there is no question of inflicting on him a 
double punishment for the same offence. Hence, S. 403 of the Criminal 
Procedure Code, which bars a fresh trial of an accused person for the 
same offence, both when he was convicted as well as when he was 
acquitted at the previous trial, is quite valid. 

4. 1953 S G 131 (132) (Pr 9) [AIR V 40 C 35] * 1953 SCR 546 : 1953 Cri L Jour 
668 (SC), Kalaivati v. Him. Pra. State. (Article 20 (2) does not apply where 
there has been no previous “punishment”— Appeal by Government against 
acquittal is not barred.) 

5. 1953 S C 325 (328) (Pr 11) [AIR V 40 C 77] : 1953 Cri L Jour 1432 (SC). 
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This clause may also be compared to S. 2G of the General Clauses 
Act. That section reads as follows : 

Where an act or omission constitutes an offence under two or i 
more enactments, then the offender shall be liable to be prosecuted » 
and punished under either or any of those enactments but shall not I 
be liable to be punished twice for the same offence.” 

Section 403 of the Criminal Procedure Code expressly provides in 
sub-sec. (5) of the section that nothing therein shall affect the provi¬ 
sions of S. 26 of the General Clauses Act, 1897, or S. 188 of the 
Criminal Procedure Code. 

The question has, therefore, arisen about the scope of S. 26 of the 
General Clauses Act and as to the effect of sub-sec. (5) of S. 403 which 
provides that S. 403 of the Criminal Procedure Code does not affect 
the operation of S. 26 of the General Clauses Act. The question has 
been discussed in the A. I. R. Commentaries on the Criminal Procedure 
Code, 1949 Edn., S. 403, Note 15. It has there been pointed out that 
under S. 26 of the General Clauses Act, where the same act constitutes 
an offence under two or more enactments and a person is tried for the 
offence under one of these enactments first and is acquitted, there is 
no bar to his being tried again for the offence under the other enact¬ 
ment and punished for that offence under such enactment, notwith¬ 
standing that the general rule under S. 403 of the Criminal Procedure 
Code is that a previous trial will bar a fresh trial even though the 
previous trial has ended in an acquittal and there is no question of an 
accused person being punished twice for the same offence. 6 

It will be seen that the provisions of S. 26 of the General Clauses 
Act as so construed resemble those of cl. (2) of this article and not¬ 
withstanding the fact that the section permits a second trial after a 
previous trial and acquittal, the section is not unconstitutional. 

But both under General Clauses Act, S. 26, and under cl. (2) of i 
this article, a double punishment for the same offence is prohibited, I 
Hence, an Act under which such double punishment is permissible will ■ 
be void as being repugnant to this article. 7 

Although as stated above there is an essential point of difference 
between S. 403 of the Criminal Procedure Code and this clause, the 
comprehensive statutory embodiment of the basic principle of jurispruJ 
dence which prohibits a person being put in peril twice for the samel 
offence is contained in S. 403 of the Criminal Procedure Code. This 
clause is based on the identical principle. In Devanugraham , In re, 8 
the Madras High Court observed as follows: 

6. See 1944 Mad 369 (370) [AIR V 31] : 46 Cri L Jour 194, K. B. Prabhu v. 

Emperor. 

7. 1952 Cal 61 (Pr 10) [AIR V 39 C 19-20], Indra Narayan v. State of West 
Bengal. (The West BeDgal Foodgrains (Movement Control) Order does not con¬ 
travene Art. 20 (2) of the Constitution as it does not contain any provision that 
the person contravening the Order may be prosecuted and punished more than 
once for the identical offence.) 

8. 1952 Mad 726 (726, 727) (Pr 8) [AIR V 39] : 1952 Ori L Jour 1576. 
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“The principle that no citizen should be put in jeopardy of his 
life or liberty more than once is so well-known that in almost every 
constitution one finds a provision against a person being put to trial 
in respect of the same offence more than once. Section 403, Criminal 
Procedure Code, is nothing more than an elaboration of this principle 
in all its niceties and distinctions. In this background, when we 
consider Art. 20 (2), it is seen that it is nothing more than a clause 
only against a fresh prosecution and punishment for the same offence 
and which was also the law previously. There is absolutely no scope 
on the wording of the article to suspect that the framers of the 
Constitution wanted to unsettle the settled law of the land.” 


(b) Both prose- 
cution and 
p unis hment 
necessary 


On this reasoning it was held by the Madras High Court that 
under cl. (2) of this article as well as under ,S. 403 of the Criminal 
Procedure Code, in a case where the previous prosecution has ended in 
the discharge of the accused owing to the want of sanction for the 
prosecution required by law, a fresh trial of the accused for the same 
offence is not barred. The High Court proceeded to observe: 

“The only consequence of cl. (2), not providing for other cases 
known to the existing law either with reference to the permissibility 
of fresh prosecutions or with reference to the non-maintainability 
thereof, is probably this, that the criminal law of the land can here¬ 
after be amended in the ordinary way for the purpose of altering 
the existing law subject to the provision in cl. (2) of Art. 20, which, 
being one of the Fundamental Rights, cannot be taken away or 
abridged or contravened.” 

Referring to the Madras decision cited above, it may be pointed 
out that even under S. 403 of the Criminal Procedure Code, if the 
accused was not acquitted but only discharged, or if the complaint was 
dismissed, a fresh trial would not be barred. To this extent, (although 
while under S. 403 of the Criminal Procedure Code the acquittal of the 
accused would bar a fresh trial, such an acquittal would not bar a fresh 
trial under this clause) there is similarity between the two provisions. 

The fundamental conditions for the applicability of cl. (2) are that 
; (1) there must have been a previous prosecution, (2) tl^ accused must 
have been punTsFeJ at such prosecution, (3) the subsequent proceeding 
must'also'be one for the prosecution, and punishment of the acpu^ed, 
and (4) proceedings on both the occasions.,.must 
same offence. Thus, it is clear that it is essential 
of the clause that the previous prosecution must have ended in the 
punishment of the accused. Otherwise the fresh prosecution of the 
accused will not be barred under this clause (though such prosecution 
may be barred under S. 403 of the Criminal Procedure Code, as already 
seen). 9 In other words, this article does not contain the principle of 

[,See also 1953 Cal 316 (319) (Pr 33) [AIR V 40 C 110], Suresh Chandra v.' 
Himangshu Kumar. (Clause (2) of this article is merely a reproduction of the 
principles underlying or laid down in S. 403, Criminal Procedure Code, and 
S. 26 of the General Clauses Act, 1897.)] 

9. 1952 Cal 319 (320) [AIR V 39 C 82] (DB), Prithish Dey v. The State. . ; 


bejn relation to the 
for the applicability 
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autrefois acquit 10 which is contained in S. 403 of the Criminal Pro 
cedure Code. 


This clause will not apply where at the previous trial the accused 
was not sentenced at all but, although convicted, was released on 
probation of good conduct instead of being sentenced to any punish¬ 
ment, under S. 562 of the Criminal Procedure Code. The reason is 
that in such a case the accused is not punished twice for the same 
offence. Under S. 562 of the Criminal Procedure Code it is expressly 
provided that “the Court may instead of sentencing him (accused) at 
once to any punishment, direct that he be released on his entering 

into a bond.” This clearly shows that when action is taken under 

S. 562, the accused, though convicted, is not punished. Hence, when a 
fresh prosecution is started against him, there is no question of his 
being punished twice for the same offence and the fresh prosecution 
will not be barred under this clause. But the fresh prosecution will be 
barred by reason of S. 403 of the Criminal Procedure Code because 
under that section only a previous conviction or acquittal is necessary 
to bar a fresh trial and previous punishment is not necessary for the 
purpose. 11 (See A. I. R. Commentaries on the Criminal Procedure 
Code, 1949 Edn., S. 562, Note 7.) 

Where the first prosecution was a nullity due to the want of 
sanction required by law for the prosecution and the conviction and 
sentence in that prosecution were set aside in appeal, a fresh prosecu¬ 
tion will not be barred under this clause as there is no question of a 
fresh punishment on the accused in such a case. 12 


10. See (1944) 1944.1 All E R 270 (271) : 1944 K B 250, Halstead v. Clark . 
(Where the merits of the prosecution case are gone into and it is held that 
the evidence is insufficient to support a prosecution, a plea of autrefois acquit 

can be set up although some technical objection may be taken to those 
proceedings.) 

[See also (1914) 2 K B 570 (574) : 83 L J K B 786, B. v. Barron. (“Autrefois 
acquit — Plea of — Essentials”.)] 

11. See (1890) 24 QBD 428 (430) : 59 LJMC 56, R. v. Miles. (Convicted for 

assault but discharged without any sentence, on giving security for good 

behaviour — He cannot be afterwards convicted on an indictment for same 
assault.) 

12. 1952 All 642 (Pr 4) [AIR V 39 C 129] : ILR (1952) 1 All 244 (DB) Shri 
Bam Ghei v. Bam Kishan Das. (A second complaint filed after the dismissal of 
the first complaint for complainant’s absence is not, therefore, in contravention 
of Art. 20 (2) of the Constitution.) 

1952 Mad 725 (726) (Pr 7) [AIR V 39] : 1952 Cri L Jour 1576, In re C. Devanu. 
graham. 


1952 Nag 170 (Pr 6) [AIR V 39] : ILR (1952) Nag 52 : 1952 Cri L Jour 845 (DB) 

Gopalknshna Naidu v. State of M. P. (AIR 1926 Cal 69 and AIR 1939 F C 43 

(FC), Foil.) 

[See also (1950) 51 Cri L Jour 1597 (1598, 1599) (PC), Kannagara Aratchige v. 
lhe King. (A quashed cobviction does not acquit the accused of the crime 
charged. It merely makes the previous conviction abortive. If it is intended to 
direct a judgment of acquittal it must be done in terms. If this step is not 

tnal may be ordered though the conviction has been quashed.) 

(1912) 2 K B 362 (365) : 81 L J K B 957, R. v. Mar sham, Ex parte Pethick 
Lawrence. (First conviction invalid — Second conviction not illegal.) 
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It will thus be seen that the words “prosecuted and punished’ 7 
are not to be read distributively so as to mean prosecuted or punished. 
Unless both the factors co-exist this clause will not apply. 13 In other 
words, the mere fact that there was a previous prosecution without its 
ending in a punishment of the accused will not bar a fresh prosecution 
under this clause. 14 

A section providing for imprisonment in default of fine cannot be 
construed as providing for double punishment. 15 Summary eviction of 
a person under the provisions of the Rent Control law does not amount 
to a punishment for an offence. 16 Similarly, the imposition of restric¬ 
tive precautions under the Madras Restriction of Habitual Offenders 
Act (6 of 1948) does not amount to a prosecution and punishment for 
the purpose of this clause. 17 But the confiscation of property under Sea 
Customs Act, 1878, S. 167, is “punishment”. The question whether 
the person from whose possession it was taken was the owner is 
immaterial. 18 

(1S24) 9 Wheaton 579 (580) : 6 Law Ed 165 (165, 166), United States . v. Josef 
Perez . (Jury discharged before giving verdict in capital case — Fresh trial 
not barred.)] 

13. 1953 S C 325 (328) (Prs 6, 11) [AIR V 40 C 77] : 19$3 Cri L Jour 1432 (SC), 
Magbool Hussain v. State of Bombay. (Confiscation under S. 167 of Sea Customs 
Act does not involve a “prosecution” and hence criminal prosecution of the person 
from whose possession the property was confiscated is not barred.) 

1953 S C 131 (132) (Pr 9) [AIR V 40 C 35] :.1953 S C R 546 : 1953 Cri L Jour 
668 (SC), Kalawati v. Him. Pra. State. 

[See however 1952 Him Pra 81 (85) (Pr 11) [AIR V 39] : 1952 Cri L Jour 1720, 
Banjit Singh v. State. ( Obiter : The word ‘and’ in ‘prosecuted and punished 
should be interpreted disjunctively so as to mean “or,” as otherwise the provision 
which should be applicable to cases of acquittal also would become inapplicable 
to them—Not good law after Supreme Court decisions in AIR 1953 S C 131 (SC) 
and AIR 1953 S C 325 (SC).)] 

14. 1953 S C 131 (132) (Pr 9) [AIR V 40 C 35] : 1953 S C R 546 : 1953 Cri L 
Jour 668 (SC), Kalawati v. Him. Pra. State. (Trial ending in acquittal—Appeal 
by Government — Appeal is not barred as there has been no punishment— 
Further, appeal is only continuation of the same prosecution and not a fresh 
prosecution.) 

1952 Mad 725 (727) (Pr 8) [AIR V 39] : 1952 Cri L Jour 1576, In re C. Devanu- 
graham. 

1952 Nag 170 (Pr 5) [AIR V 39] : ILR (1952) Nag 52 : 1952 Cri L Jour 845 (DB), 
Gopalkrishna Naidu v. State of M.P. 

15. 1953 Mad 595 (599) (Pr 9) [AIR V 40 C 233] : 1953 Cri L Jour 1142 (DB), 
Loomchand v. Official Liquidators. (Section 282-A of the Companies Act 
cannot be construed as providing for a double punishment. It is only an 
alternative punishment arising when default is committed. Section 282 A does 
not offend against Art. 20 (2) of the Constitution.) 

16. 1953 Mad 257 (259) (Pr 8) [AIR V 40 C 96], Fathima Bi v. State of Madras. 

17. 1953 Mad 664 (671) (Pr 17) [AIR V 40 C 254] : ILR (1953) Mad 937 : 1953 
Cri L Jour 1174 (DB), P. Arumugham v. State of Madras. 

18. 1953 S C 325 (328) (Pr 6) [AIR V 40 C 77] : 1953 Cri L Jour 1432 (SC), 
Magbool Hussain v. State of Bombay. (To be deprived of right of possession of 
valuable goods may well be regarded in certain circumstances, as by itself a 
‘punishment’ — But the proceedings in regard to confiscation are not a “pro¬ 
secution” and so do not attract applicability of cl. (2) of this article and criminal 
prosecution is not barred.) 


Article 20 
Note 4 
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The proceeding in both the cases must be a prosecution and the 
two proceedings must be distinct ones. Thus, if the subsequent pro¬ 
ceeding is but a part of the previous proceeding and not a distinct 
proceeding, as for instance an appeal', neither the principle of this 
clause nor that of S. 403 of the Criminal Procedure Code will operate 
as a bar to the proceeding. 19 

The words “before a Court of law or judicial tribunal” are not to 
be found in cl. (2). But if regard be had to the whole background of the 
article, it is clear that in order that the protection of cl. (2) may be 
invoked by a citizen, there must have been a prosecution and punish¬ 
ment in respect of the same offence before a court of law or a tribunal , 
required by law to decide the matters in controversy judicially on 
evidence on oath which it must have been authorised by law to ad¬ 
minister and not before a tribunal which entertains a departmental or 
an administrative enquiry even though set up by a statute but not 
required to proceed on legal evidence given on oath. 20 The very wording 
of Art. 20 and the words and phrases used therein : “convicted”, 
“commission of the act charged as an offence”, “be subjected to a 
penalty , commission of the offence”, “prosecuted and punished”, 
accused of any offence”, would indicate that the proceedings therein 
contemplated are of the nature of criminal proceedings before a court 
of law or a judicial tribunal and the prosecution in this context would 
mean an initiation or starting of proceedings of a criminal nature 
before a court of law or a 'judicial tribunal in accordance with the 

19. 1953 S C 131 (132) (Pr 9) [aIR V 40 C 35] : 1953 SCR 546 : 1953 Cri L 
Jour 668 (SC), Kalawali v. Him. Pra. State. (Appeal against acquittal wher¬ 
ever appeal is provided by the procedure is in substance a continuation of the 

prosecution. So there is no fresh prosecution and the appeal is not barred 
under cl. (2).) 

1952 Him Pra 81 (86) (Pr 11) [AIR V 39] : 1952 Cri L Jour 1720, Panjit Singh 
v. State. 

[See (1905) 50 Law Ed 292 (295) : 199 U S 521 (529), Trono v. United States. 
(Appellate Court acquitting of murder and convicting for assault included in 
the crime — No violation of double jeopardy clause.)] 

20 1953 S C 325 (328) (Pr 12) [AIK V 40 C 77] : 1953 Cri L Jour 1432 (SC) 
Maqbool Hussain v. State of Bombay. 

1931 Pat 369 (376) [AIK V 18] : 32 Cri L Jour 1256 (FB), In re Ram Govind. 

1953 Cal 316 (319) (Pr 34) [AIR V 40 C 110], Bure* Chandra v. Himangshu 

Kumar. J 

1953 Mad 664 (671) (Pr 17) [AIR V 40 C 254] : ILR (1953) Mad 937 : 1953 Cri 
L Jour 1174 (DB), P. Arumugham v. State of Madras. (Words, “prosecuted and 
punished have definite meaning and significance in the administration of cri- 
mmal justice and imposition of restrictive precautions under Madras Restriction 
of Habitual Offenders Act, 1948, is not covered by the expression.) 

1952 Mad 725 (726) (Pr 8) [AIR V 39] : 1952 Cri L Jour 1576, In re C. Devanu- 
graham. 

[See 1953 Cal 85 (87) (Pr 16) [AIR V 40 C 25]: 1953 Cri L Jour 294 (DB), Putin 
Krishna v. Sislmpati. (Words “prosecution” and “offence” as used in the Con¬ 
stitution are not defined and they must be given their ordinary meaning—Going 
to Rent Controller and asking him to fine a man for an act is really a prosecu¬ 
tion Note : — This decision will have to be reconsidered in the light of the 
Supreme Court decision in AIR 1953 S C 325 (SC).)] 


Article 20 
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(c)“Prosecuted ,, 
— Meaning of 


(d) Judicial pro¬ 
ceeding neces¬ 
sary 


( 
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Article 20 
Note 4 


(e) Civil action 


procedure prescribed in the statute which creates the offence and regu¬ 
lates the procedure. 21 

A true judicial decision presupposes an existing dispute between 
two or more parties and then involves four requisites : 

(1) the presentation (not necessarily orally) of their case by the 

parties to the dispute; 

(2) if the dispute between them is a question of fact, the ascertain¬ 

ment of the fact by means of evidence adduced by the parties 
to the dispute and often with the assistance of argument by or 
on behalf of the parties on the evidence; 

(3) if the dispute between them is a question of law, the submission 

of legal argument by the parties, and 
. (4) a decision which disposes of the whole matter by a finding upon 
the facts in dispute and application of the law of the land to 
the facts so found, including, where required, a ruling upon any 
disputed question of law. 22 

Applying the above tests, it has been held by the Supreme Court 
that the Sea Customs Authorities are not a judicial tribunal and the 
adjudging of confiscation, increased rate of duty or penalty under the 
provisions of the Sea Customs Act, 1878, does not constitute a judg¬ 
ment or order of a court or a judicial tribunal necessary for the purpose 
of supporting a plea of double jeopardy. 23 

A civil action is not a “prosecution” within the meaning of this 
clause and therefore a civil suit for penalty against one previously 
convicted may be brought without violating this clause. 24 A fortiori , an 
acquittal on a criminal charge would not bar a civil action by the State 
arising out of the same facts. 25 Although this latter proposition is not 
directly covered by this article, inasmuch as there is no previous punish¬ 
ment in such a case, so as to involve a double punishment for the same 

21. 1953 S C 325 (328, 329) (Pr 12) [AIR V 40 C 77] : 1953 Cri L Jour 1432 (SC), 
Maqbool Hussain v. State of Bombay . 

22. 1953 S C 325 (329) (Pr 13) [AIR V 40 C 77] : 1953 Cri L Jour 1432 (SC), 
Maqbool Hussain v. State of Bombay. 

1950 S C 188 (207) (Pr 56) [AIR Y 37 C 15] : 1950 S C R 459 (SC), Bharat Bank 
v. Employees of Bharat Bank. 

(1937) 2 K B 309 (340) : (1937) 2 All E R 726 (740), Cooper v. Wilson. (Quoting 
Report of the Ministers’ Powers Committee at p. 73.) 

23. 1953 S C 325 (330) (Pr 18) [AIR V 40 C 77] : 1953 Cri L Jour 1432 (SC), 
Maqbool Hussain v. State of Bombay, (Hence, when the Customs Authorities 
confiscate the gold brought in India in contravention of a notification of the 
Government of India, neither the proceedings taken before the Sea Customs 
Authorities constitute a prosecution of the person from whom it is confiscated 
nor does the order of confiscation constitute a punishment inflicted by a Court or 
judicial tribunal on that person. Such person cannot be said by reason of these 
proceedings before the Sea Customs Authorities to have been “prosecuted and 
punished” for the same offence with which he is later on charged before the 
Magistrate, in the complaint which is filed against him under S. 23 of the 
Foreign Exchange Regulation Act, 1947 : AIR 1922 Bom 30, Ref.) 

24. (1943) 317 U S 537 (548) : 87 Law Ed 443 (451). United States Ex Bel. 
Marcus v. Hess. 

25. (1938) 303 U S 391 (397) : 82 Law Ed 917 (921), Helvering v. Mitchell. 
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offence, yet it shows that a civil action is not a “prosecution” for the 
purpose of this clause. 

Detention under the Preventive Detention Act does not amount 
to prosecution and punishment of the person detained. In such a case, 
there is no question of inflicting a penalty for an offence, the action 
being purely preventive. Hence, there is no bar to the detention of a 
person under the Preventive Detention Act, although such detention 
may have reference to matters which have already formed the subject 
of a criminal charge against the detenu and although he has been 
acquitted or discharged in the criminal case and the order of preven¬ 
tive detention against him would amount to nullification of the previous 
discharge or acquittal by the criminal Court in his case. 26 It will be 
seen that, so far as this clause is concerned, whether it is held that the 
proceeding under the Preventive Detention Act is not a prosecution 
within the meaning of this clause, or that there is .no question of a 
double punishment because the accused was acquitted or discharged in 
the previous proceeding, the result is the same, namely, that the pre¬ 
ventive detention is not barred. But for the purpose of S. 403, Criminal 
Procedure Code, the bar to the subsequent proceedings would arise 
although the previous proceeding ended in an acquittal. But it is only 
the subsequent trial that will be barred under S. 403. As proceedings 
under Preventive Detention Act do not amount to a trial for an offence, 

such proceedings will not be barred in the case taken in the above 
illustration. 


Article 20 
Note 4 

(f) Prev e n t i v e 
detention 


Similarly, security proceedings under Chap. VIII of the Criminal 
Procedure Code do not constitute prosecution for an offence, and, 
therefore, cannot bar a prosecution for an offence under this article 
or under S. 403 of the Criminal Procedure Code. 27 


Departmental pi-oceedings against public servants are not crimim 
prosecution and so such proceedings can be taken against a person wb 
has already been prosecuted, convicted and sentenced in a criminal casi 
A fortiori , where the person was acquitted at the previous trial in tb 
criminal Court, there is no question of his being punished twice at a 
and the subsequent departmental action against him is not barred unde 
this clause.- The reason is that, as already s een, “prosecution” means 

2 6 19S2 Cal 26 (Prs 15 16) [AIE V 39 C 10]: 1952 Cri L Jour 204 (DB) Banu, 

of the cZT< S C Wner °{ ?° llCC ; (The Pdnciple ° f autre f° is «<«*« under S 4< 
thl h rlv ^minal Procedure has no application because the satisfaction 

e Government under the Preventive Detention Act is not a “trial.” T1 
ons i u lonal protection against double jeopardy under Art. 20 (2) of the Con 
ltution is also inapplicable because satisfaction under the Preventive Detentic 
Act is not a “prosecution.” There is and can be no identitvnf In 
prosecution between detention under the Preventive Detention Act and trial°In 
conv,ct l0 n by a court of law. Hence, an order of detention under de prive” 
diach tentl ° n Act 18 not lUe S al merely because it nullifies a previous order < 

27 tf;' a T lttal by a CoUrfc in a c “‘ - a -Juasi-criminaTease.) 

”■ T 1) 2 ,l r ™J‘ Co 556 (557 > ( Pr 5) [AIE V 39] : 1950 Trav-Co L E 596 • 1953 C, 
L Jour 49, Mathai Manjuran v. State. ' 1953 Cl 

2 l“« 316|31S,(PrI 33,34) [AIE V 40 C 110], SuresKChandrav.Himan j 


(g) Security pro¬ 
ceedings 


(h) Departmental ‘ 
or disciplinary 
proceedings 
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Article 20 judicial proceeding before a court or judicial tribunal. 29 In other words, 
Note 4 the word “prosecuted” has been used to make it clear that it relates 

to punishment by a court of law and not to other kinds of punishment 
besides a judicial penalty, for example, departmental proceedings in the 
case of public servants, or disciplinary proceedings under the Legal 
Practitioners Act in the case of lawyers. 30 

On the above principles, it has been held by the Supreme Court 
that disciplinary action against detenus under the Preventive Detention 
Act, 1950, by the Superintendent of the Jail under the rules made 
under the above Act by the Government of the Punjab, does not amount 
to prosecution and punishment so as to preclude under this clause a 
criminal trial of the detenus in respect of the same matter. 81 But pro¬ 
ceedings under the Prisons Act, 1894, for prison offences will bar, under 
Art. 20 (2), a prosecution for the same acts under the Penal Code, if 
the accused had been punished by the Superintendent of the prison in 
the previous proceedings under the Prisons Act. 32 

It may be noted in this connection that the Prisons Act provides 
for the examination of persons by the Superintendent and also punish¬ 
ment by him. 33 But it must be shown that the accused was actually 
'punished in the previous proceeding. 

It has also been held that where the Rent Controller has convicted 
and fined under the Rent Control law the landlord for not allowing the 
tenant to use the privy and water tap, a subsequent prosecution in a 
criminal Court based on the same facts will be barred by this article. 34 

[See also 1958 S C 325 (328) (Pr 12) [AIR V 40 G 97] : 1953 Cri L Jour 1432 
(S C), Maqbool Hussain v. State of Bombay. (Departmental or administrative 
enquiry is not prosecution.)] 

29. 1953 S C 325 (328) (Pr 12) [AIR V 40 C 77] : 1953 Cri L Jour 1432 (S C), 
Maqbool Hussain v. State of Bombay. 

1953 Cal 316 (319) (Pr 34) [AIR Y 40 C 110], Suresh Chandra v. Himangshu 
Kumar. 

30. 1931 Pat 369 (376) [AIR Y 18]: 32 Cri L Jour 1256 (FB), In re Ram Oobind. 
(Under the Legal Practitioners Act, there is no question of any .indictment or 
trial for the same offence under any other law and there is no question of 
punishing pleaders over again for those offences; the question always is whether 
the acts committed by the pleaders concerned bring them within the disciplinary 
jurisdiction of the Court of which they are officers under the Legal Practitioners 
Act.) 

1953 Cal 316 (319) (Pr 34) [AIR V 40 C 110J, Suresh Chandra v. Himangshu 
Kumar. 

1952 Mad 725 (726) (Pr 8) [AIR Y 39] : 1952 Cri L Jour 1576, In re C. Devanu. 
graham. 

31. 1953 S C 325 (331, 332) [AIR V 40 C 77] : 1953 Cri L Jour 1432 (SC), 
Maqbool Hussain v. State of Bombay. (It was pointed out that the position is 
different in the case of action under Prisons Act (1894) — But the subsequent 
criminal prosecution before a Magistrate was held barred under the Jail Rules 
— They provided that after Jail Superintendent had inflicted punishment for a 
jail offence he could not refer case to criminal Court.) 

32. 1952 Cal 319 (Pr 4) [AIR V 39 C 82] (DB), Prithish Dey v. The State. 

33. See 1953 S C 325 (332) (Pr 23) [AIR V 40 C 77] : 1953 Cri L Jour 1432 (S C), 
Maqbool Hussain v. State of Bombay. 

34. 1953 Cal 85 (87) {Pr 13) [AIR V 40 C 25] : 1953 Cri L Jour 294 (DB), Pulin 
Krishna v. Sishupati. (Case under West Bengal Premises Rent Control (Temporary 
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The final requirement which may be pointed out, for the applica¬ 
bility of cl. (2), is that the offence in respect of which action is taken on 
both the occasions must be the same. 

The word ‘offence’ has not been defined in the Constitution and 
so, in accordance with Art. 367, must be taken in the sense of the 
definition in S. 3 (38) of the General Clauses Act, 1897. 35 According 
to that definition, an ‘offence’ shall mean any act or omission punish” 
able by any law for the time being in force. It is clear that by the 
words same offence” is meant the same act or omission which is 
made punishable under the law. Hence, for instance, if the same act 
or omission constitutes an offence under two enactments, the offence 
would be one and the same and not two different offences. 

In view of this, it is questionable whether sub-section (4) of S. 403 
of the Criminal Procedure Code would be valid after the coming into 
force of the Constitution. Under that clause, a person acquitted or 
convicted of any offence constituted by any acts may, notwithstanding 
such acquittal or conviction, be subsequently charged with and tried 
for any other offence constituted by the same acts which he may have 
committed, if the Court by which he was first tried was not competent 
to try the offence with which he is subsequently charged. As pointed 

\ L R ‘ Comme »tabies on the Code of Criminal Procedure, 
J49 Edn., S. 403, Note 3, the above sub-section contemplates the 
possibility of the same acts constituting different offences. Hence, for 
the purpose of the above sub-section, the words ‘‘same offence” must 
be construed to have a special meaning different from the meaning of 
the words for ordinary purposes when a special meaning is not required 
by the context. But, as there is nothing in the context in which the 
words occur m this article, to require any such special meaning to be 
attributed to the words ‘‘same offence”, an offence constituted by the 
same acts would be same offence notwithstanding that the acts may 
be made punishable by more than one provision of law. Hence, there 
seems to be an inconsistency between S. 403 (4) of the Criminal Pro¬ 
cedure Code and cl. (2) of this article, in that under S. 403 (4) of the 
riminal Procedure Code a second prosecution in r espect of the same 

Provision 8 ) Act, 1950-The words “prosecution” and “offence” as used in the 
Constitution are not defined and they must be given their ordinary meaning 
Going to the Rent Controller and asking him to fine a man for an a“Ts realW 

crimTrZ a > that maD aDd thG aCt 18 aD ° ffence a S ainsfc statute and is a 
criminal offence because it is punishable by a fine which is a punishment of n 

Su^rp na r atU fi N ° te —' Thls decision should be re-considered in the light of the 
Supreme Court decision in AIR 1953 S C 325 (SC)) g 

3 , I ° 325 (327) (Pr 4) [AIK V 40 O 77] : 1953 Cri L Jour 1432 (S C> 
of aussatn v - State °f Bombay. (Act of importing gold in contravention 

l roth° a und n er U S167°( S e ; 8n f ® Xch _ an S e ® e 8 ula «°° Act, 1947, was made punisha- 
Foreign Exchange' Regulation let.) ' ^ ^ Under S ’ 23 ° f the 

1253 Cal 85 (8 J> < Pr 46 .) [AIR V 40 C 25] : 1953 Cri L Jour 294 (DB) Pulin 

si on s) 1 Act V 'l 95 f)^ Premises Rent Control (Temporary Provi- 

%ffence?”) Ct pumahable * B«nfc Controller by fine under the Act is 
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Article 20 
Note 4 


(j) Distinct of¬ 
fences 


acts would be competent although the accused has once been tried and 
convicted for such acts at a previous trial, while such a second pro¬ 
secution would be incompetent under the provisions of this clause. 
This clause makes no reference to the competency of the Court which 
tried the previous case, to try the offence subsequently charged, while 
such competency is the decisive factor under S. 403 (4) of the Criminal 
Procedure Code. 

Similarly, it may be a question whether sub-sec. (3) of S. 403 of 
the Criminal Procedure Code would be held to be valid after the 
coming into force of this Constitution. Under that clause, a person 
convicted of any offence constituted by any act causing consequences 
which, together with such act, constituted a different offence from that 
of which he was convicted, may be afterwards tried for such last 
mentioned offence, if the consequences had not happened, or were not 
known to the Court to have happened, at the time when he was 
convicted. 

The fact that under the above sub-section, if the consequences 
had happened and were known to the Court to have happened at the 
time of the previous conviction, the subsequent trial would have been 
barred, is itself an indication that essentially the offence in such a 
case is identical, although the act without the consequences may itself 
fall under one definition of law creating an offence, and the act 
together with the consequences may fall under another definition of 
the law defining an offence. Such being the case, and the sub-section 
permitting a fresh trial notwithstanding a previous conviction and 
treating the matter as one of different offences entirely, because of the 
special but adventitious circumstances of the consequences not having 
happened or not having been known to have happened at a particular 
time, the sub-section seems to be repugnant to this article which 
broadly prohibits a second prosecution and punishment of an accused 
person for the same offence and takes no account of the consequences 
of bis acts having happened or having been known to have happened 
at the time of his previous conviction. 

It is apprehended that if S. 403, sub-sections (3) and (4) are amend¬ 
ed so as to apply only to cases of an acquittal in the previous trial, they 
could be rendered invulnerable from the constitutional point of view. 

The words “same offence” would not include “distinct offences 
although committed in the same transaction. The test to determine 
whether the offences charged at two trials are distinct is whether if 
the offences were charged at the same trial, separate sentences could 
be passed in respect thereof under S. 71 of the Penal Code. 

For tests as to what are ^distinct offences see A. I. R. Commen¬ 
taries on the Criminal Procedure Code, 1949 Edn., S. 403, Note 5. 
As shown there, where anything, which is an offence, consists of 
parts, any of which parts is itself an offence, the offences are not 
distinct. Thus, where a person receives or retains different items of 
stolen property at the same time, he does not commit so many distinct 
offences. Similarly, where a person gives another fifty strokes with a 


I 
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cane, he does not commit fifty offences but only one offence. (Penal 
Code, S. 71, Ill. (a).) Similarly, where several acts, of which one or 
more than one would by itself or by themselves constitute an offence, 
constitute, when combined, a different offence, the offences are not 
distinct. In all such cases, the offence will be the “same” for the 
purpose of this clause. 

The prohibition ot double jeopardy under this article applies 
although the previous prosecution and punishment took place before 
the coming into force of the Constitution. 36 


It will be seen from the above discussion that under S. 403 of the 
Criminal Procedure Code, a fresh trial of the accused is permitted in 
certain cases, notwithstanding a previous conviction and punishment 
for the same act or omission, while under this clause such fresh prose, 
cution will be barred. In spite of this, it would be useful to refer to the 
A. I. R. Commentaries on the Code of Criminal Procedure, 1949 
Rdn., S. 403, and to the case-law which has been exhaustively dealt 
with there to note the trends which have a bearing on the question 
whether a person is being unjustly punished twice for the same offence. 

5. Accused not to be compelled to be witness against 
ul™ 86 ^ — Clause (3). — Under cl. (3) no person accused of any 
offence shall be compelled to be a witness against himself. This provi. 
sion embodies a fundamental principle of British jurisprudence and also 
has its counterpart in the Federal Constitution of the United States of 
America. Under Amendment Y to the above Constitution, it is expressly 
provided that no person shall be compelled in any criminal case to 
bo a witness against himself. It has also been held that the due process 
clause in Amendment XIV, under which no State shall deprive any 
person of life, liberty or property without due process of law, is wide 
enough to include the prohibition against compelling the defendant in 
a criminal prosecution to testify, by fear of hurt, torture, exhaustion 
or any other type of coercion, against himself. 1 


Under the Indian law, it is expressly provided in S. 342 (4) of 
the Criminal Procedure Code that no oath shall be administered to the 
accused person. Similarly, S. 5 of the Indian Oaths Act, 1873, which 
provides for the compulsory administration of oaths or affirmation to 
witnesses, expressly states in its last paragraph : “Nothing herein con 
tamed shall render it lawful to administer in a criminal proceeding an 
oath or affirmation to the accused person . . . The taking of oath or 
making of an affirmation being an indispensable prerequisite for any 
person giving evidence in a court of law as a witness, the above pro- 
visions clearly show that under the Indian law, apart from the present 
provision in the Constitution, an accused person is not a competent 
witness in his own case. This necessarily means that an accus ed person 

3 ^- 19 n\ S ? 39 o 4 l398) (Pr 8) rAIE V 40 C 8 « : 1953 Cri L Jour 1480 (S C), 
bhiv Bahadur Singh v. State of V. P. 

Article 20 — Note 5 

1. (1947) 332 U S 46 (54) : 91 Law Ed 1903 (1910), Adamson v. California. 
l.Ind.Con. 32. 


Article 20 
Notes 4-5 


(k) Previous 
conviction be- 
f ore Constitu¬ 
tion 

(l) A.I.R. Com¬ 
mentary on Cri¬ 
minal Procedure 
Code, S. 403 


(a) General 
Principles 
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Article 20 cannot be compelled to be a witness against himself in a criminal case. 

Note 5 Hence, cl. (3) of this article does not create any new right but only 

gives effect to an old established principle. 2 

But there is a difference between this clause and the provisions of 
Indian law above referred to. Under this clause an accused person 
cannot be compelled to be a witness against himself. 2a This necessarily 
means that if the accused volunteers to give evidence in his own 
defence in a criminal case and wishes to be examined as a witness in 
a criminal case against himself, there is no bar to his being allowed to 
do so, so far as this clause is concerned. But as he is not a competent 
witness under the Indian law as it now stands, and as that law is not 
rendered void by this clause, an accus6d person will not be able to 
examine himself as a defence witness in a criminal case against him¬ 
self even after the enactment of this clause. In the case of cl. (2), we 
have seen that that clause does not make S. 403 of the Criminal 
Procedure Code (under which even if an accused was acquitted in a 
previous trial, a second trial against him for the same offence will be 
barred) void, although under cl. (2) itself such a second trial would not 
be barred. Similarly, under this clause also an accused person may be 
permitted, if he so chooses, to give evidence as a witness in his own 
defence in a criminal case against himself. But the clause will not 
make void a law under which an accused is not competent to be a wit¬ 
ness either for the defence or for the prosecution in a criminal case 
againt himself. 

It is highly desirable that the Indian law should be brought into 
line with the English law and it should be made possible for an accused 
person, if he so chooses, to be a witness in his own favour in a 
criminal case against himself. Such a provision is already contained 
in an Indian law, namely, S. 7 of the Prevention of Corruption Act, 
1947. 

Under S. 120 of the Evidence Act, it is provided that in criminal 
proceedings against any person, the husband or wife of such person, 
respectively, shall be a competent witness. This seems impliedly to 
exclude the accused himself as a competent witness under S. 120 of the 
Evidence Act. The corresponding provision under the English law is 
contained in the Criminal Evidence Act of 1898 (61 and 62 Vic. C. 36). 
Under that Act, every person charged with an offence and the wife or 
the husband of the person so charged are competent witnesses for the 
defence. It is highly desirable that S. 120 of the Evidence Act is simi- 

2. 1951 Cal 101 (Pr 31) [AIR V 38 C 30] : 52 Cri L Jour 946 (FB), Satya Kinkar 
v. Nihhil Chandra. 

2a. See 1953 S C 131 (132) (Pr 8) [AIR V 40 C 35] : 1953 S C R 546 : 1953 Cri 
L Jour 668 (S C), Kalaivati v. Him. Pra. State. (Cl. (3) of Article 20 does nob 
apply at all to a case where the confession is made without any inducement, 
threat or promise. It is true that a retracted confession has only little value 
as the basis for a conviction, and that the confession of one accused is not evi¬ 
dence against co-accused tried jointly for the same offence, but can only be 
taken into consideration against him; but this deals with its probative value 
and has nothing to do with any repugnancy to the Constitution.) 
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larly recast, so as to bring it into line with the provision of the English 
Act, and also that necessary amendments may be made in S. 342 (4) 
of the Criminal Procedure Code and S. 5 of the Oaths Act. Such an 
amendment would be absolutely permissible under cl. (3) of this article, 
as this article, as already stated, is only against compelliiuj an accused 
person to give evidence against himself and not against allowing an 
accused person to give evidence in his own favour, if he is so minded. 

Where, under the law, the accused can give evidence in his own 

favour in a criminal case against himself, as for instance, under the 

English law or the American law, and he fails to do so, it has been held 

by a decision of the Supreme Court of the United States of America 

that his failure to examine himself as a witness in his own defence 

must not give rise to a presumption against him and the prosecution 

should not comment upon his failure to be a witness in his own behalf. 

he reason is that if an adverse presumption is drawn against an 

accused on the ground of his not examining himself in his own defence 

that would amount to virtually compelling him to be a witness against 
himself. 3 * ° 


Article 20 
Note 5 


(b) F a i 1 u r e to 
give evidence in 
defence _ Infer¬ 
ence from 


The expression person accused of any offence” must have the sam 
meaning as the word accused” in S. 342 (4) of the Criminal Procedur 
Code. Accused in that provision means the accused then under tria 
and under examination. 4 (See further on this point S. 342, Note 31 ii 
A. 1. R. Commentaries on the Criminal Procedure Code, 1949 Edn.) 

I U , S 60 (6G ’ 67) : 37 Law Ed 650 (652 >- Wilson V. United States. 

; V 241: ,l S ° ri L J ° Ur 237 < FB >’ ^dunnyanGulja, 

'zlpeT. 10 <413) [AIR V 2?] ; 41 ° ri L J ° Ur 697 ’ SkeosUankar DHondbaji v. 
TulaZuT <482 ' 483> [AIK V 25] : 40 ° ri L W 118 ' Em *ror v. Karamalli 

rcr“ v 019 

m m - ! " S > « I •». MW Ihto, 

}'0l! 712 , (U4) ' Emperor v. Vinayalc Jageshwar. 

t IE * 28 0111 ™9 (714) (DB), Lolit Mohan v. Surja Kanta 

’99 ILK X K U W lT l S Ueen - Em ^ SS Bab - Eh 
23 ®° m 213 < 21 9). Empress v. Durant. 


(c) “Person ac¬ 
cused of any of¬ 
fence” 
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Article 20 
Note 5 


(d) Statement of 
accused under 
Criminal P. C., 
S. 342 — Infer¬ 
ences from 


In order that this clause may apply, there must be a person 
accused of an offence and such person must be facing a prosecution in 
connection with that charge, and there must be a question of com¬ 
pelling him to give evidence against himself. The words “accused of 
an offence” seem to indicate, according to the common usage of words, 
an accusation made in a criminal prosecution and not in any and 
every proceeding in which it may be alleged that a certain person has 
committed an offence. 43 

In a case in the Supreme Court of the United States of America, 
it was held in connection with the 5th Amendment to the Federal 
Constitution that a proceeding to .forfeit a person’s goods for an 
offence against the laws, though civil in form, was a “criminal case” 
within the meaning of the 5th Amendment. 5 It is highly doubtful 
whether this view will be tenable in regard to the applicability of thfs 
clause. It seems that this clause contemplates a proceeding under the 
criminal law for the prosecution of an offender and his punishment 
and does not contemplate any civil proceeding. 

Under S. 342 (2) of the Criminal Procedure Code it is provided 
that the Court and the jury (if any) may draw such inference from the 
refusal of the accused to answer questions or his giving false answers, 
as the Court or the jury think just. Similarly, S. 342 (3) provides that 
the answers given by the accused may be taken into consideration in 
the inquiry or trial in which such answers are given and put in evi¬ 
dence for or against him in any other enquiry into, or trial for, any 
other offence which such answers may tend to show he has committed. 

It has been held in the undermentioned case 63 that as it is entirely a 

% 

matter of option with the accused to answer or not when he is ques¬ 
tioned under S. 342, Criminal Procedure Code, and as an oath cannot 
be administered to him as to a witness and his testimony cannot be 
put in evidence in the trial or enquiry, S. 342 is not repugnant to 
cl. (3) of this article. 

' As already seen, it has been held in the United States of America 
that to draw an adverse inference against an accused person from his 
failure to examine himself in his defence in a criminal case, although 
the law allowed him to do so, is virtually compelling an accused 
person to be a witness against himself. On similar reasoning, it is 
questionable whether the provisions of S. 342 (2) and (3) of the Crimi¬ 
nal Procedure Code are not open to attack as virtually compelling an 
accused to be a witness against himself, and so, as being contrary to 
the spirit, if not of the letter, of cl. (3). For the effect of S. 342 (2) 
and (3) and for the extent to which criminal Courts are entitled to 

(’87) 1887 Pun Re No. 38 (Cr) page 85 (90) (DB), Mai Singh v. Empress. 

4a. See 1953 S C 325 (328, 329) (Pr 12) [AIR V 40 C 77] : 1953 Cri L Jour 1432 
(SC), Maqbool Hussain v. State of Bombay. (Proceedings comtempiated by the 
article are of the nature of criminal proceedings before a court of law or 
judicial tribunal.) 

5. (1886) 116 U S 616 (633, 634) : 29 Law Ed 746 (752), Boyd v. United States . 
5a. 1952 Him Pra 81 (86) (Pr 12) [A I R V 39] : 1952 Cri L Jour 1720, Ranjit 
Singh v. State. 
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make inferences against an accused person by reason of his failure to 

give proper explanations of the circumstances against himself, see 

A. I. R. Commentaries on the Criminal Procedure Code, (1949 Edn.) 
S. 342, Notes 21, 22 and 23. 

The question arises as to whether an accused person may be said 
to be compelled to be a witness against himself, if he is summoned to 
produce any document or other object. Under S. 139 of the Evidence 
Act, a person summoned to produce a document does not become a 
witness by the mere fact that he produces it and cannot be cross, 
examined unless and until he is called as a witness. This provision will 
apply also to accused persons. Similarly, the provisions of Ss. 94 and 
96 of the Criminal Procedure Code apply to the case of an accused 
person who is on his trial. The words “any person” in S. 94 are wide 
enough to cover a person accused of an offence. Compelling an accused 
person under Ss. 94 and 96 of the Criminal Procedure Code does not 
amount to compelling him to be a witness against himself and, there, 
fore, is not against cl. (3). Hence, construing S. 94 of the Criminal 
rocedure Code, so as to make it applicable to an accused person, will 
not make it ultra vires under this article. 6 (See A. I. R. Commentaries 
on the Criminal Procedure Code, 1949 Edn., S. 94, Notes 9, 10 and 
13; b. 96, Note 6; and also S. 165, Note 7.) 

Under S. 51 of the Criminal Procedure Code, when a person is 

arrested and is not released on bail on such arrest, he may be searched 

and all articles other than necessary wearing apparel found upon his 

person may be placed in safe custody. Similarly, under S. 53 of the 

riminal Procedure Code, on the arrest of a person, any offensive 

weapons which he has about his person may be taken from him. These 

provisions do not amount to making an accused person compulsorily a 

witness m his own case and the validity of such provisions of law is 
not affected by this clause. 7 

Evidence obtained from an exhibition of the accused person, such 
as testimony as to the fitness of a piece of dress which he was forced to 
put on, is not excluded by the principle p rohibiting the compulsion of a 

%B) 5 Sao a I 7 , 0l ; (PrS yy , 2 ®,’ 31 & 34) [A I B V 33 C SO] : 52 Cri L Jour 946 
(TB), Satya kmlear v. Nihhd Chandra. (Section 94 merely contemplates com 

willT/ 11 t0 Pr0duce a docurnen fc for what it is worth. What use 

0t 7 d ° cument and tow it will be proved are not matters in 
winch the accused can be compelled to assist. He gives no evidence of any sort 

produced ^ The°’do ' ‘° *7 anJ ' thin g concerning the document which is 

p educed. The document may of course prejudicially affect him later, but it does 
himself] “ ^ reaS0D ° £ thC aCCU$ed bdng com P e ted to give evidence against 

[See also (1918) 6 3 Law Ed 470(473) : 249 U S 47 (50), Schenck v United 
Documentary evidence is not rendered inadmissible in cHminal case merely 

7 ScTtldLT^n r m v d UPOn “ Sear ° h ' VarraDt VaUd S ° far as appears.)] 

7. See (1984) 150 L T 488 (489) :2 KB 164, Elias v. Pasmore (Bieht of 

nd d^tair Zff ” e * iSt . S - 0n Iawfal police are entitled iftake 
fc P r °P erfc y in possession of arrested person which forms material 

Eep (OS)°228 a 7777°° criminal Bassell v. Wilson, 20 L T 

ep (O S) 223 and Dillon v. O Bnen and Davis, 20 L R Ir 300, Ref. to.) 


"Article 20 
Note 5 


(e) “Compul. 
sion” to be wit- 
n e s s — What 
amounts to 
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Article 20 
Note 5 


(f) Evidence 
Act, S. 132, vali¬ 
dity of 




person to be a witness against himself in a criminal case. 8 Similarly, 
taking of the thumb impressions of an accused person in Court would 
not amount to compelling him to be a witness. 9 Under S. 73 of the 
Evidence Act, the Court may direct any person, including an accused 
person present in court, to write any words or figures or to give his 
thumb impressions. This provision does not offend the principle of this 
clause. Similarly, S. 5 of the Identification of Prisoners Act (33 of 
1920) enables the Court to direct the measurements, including thumb 
impressions of any person to be taken for purpose of any proceedings 
under the Criminal Procedure Code. This provision also does not offend 
this clause. (See also A. I. R. Commentaries on the Criminal Procedure 
Code, (1949 Edn.), S. 342, Note 30.) 

Under S. 132 of the Evidence Act : 

“A witness shall not be excused from answering any question 
as to any matter relevant to the matter in issue in any suit or in any 
civil or criminal proceeding, upon the ground that the answer to 
such question will criminate, or may tend directly or indirectly to 
criminate, such witness, or that it will expose, or tend directly or 
indirectly to expose, such witness to a penalty or forfeiture of any 
kind : Provided that no such answer which a witness shall be com¬ 
pelled to give, shall subject him to any arrest or prosecution, or 
shall be proved against him in any criminal proceeding, except a 
prosecution for giving false evidence by such answer.” 

This section enacts a rule which is different from that which obtains 
under English law and in the United States of America on this point. 
Under both the latter systems, a witness is given exemption from 
answering self-incriminating questions, but this immunity is taken 
away by S. 132 of the Evidence Act under the Indian law, although 
the witness is protected from criminal prosecution for any offence dis¬ 
closed by his answers from the witness box. 

The question may arise whether S. 132 of the Evidence Act, under 
which a witness is not given any exemption from answering incrimi¬ 
nating questions, conflicts with cl. (3) of this article. Clause (3) of 
this article, however, contemplates cases in which the person deposing 
is being prosecuted and is an accused person. The clause does not 
embrace proceedings aliunde in which a person may be examined as 
a witness and may be compelled to answer questions, although his 
answers to such questions may be self-incriminating. The position with 
regard to this point is exactly similar to that as to Criminal Procedure 

8. (1910) 218 U S 245 (252, 253): 54 Law Ed 1021 (1030), Holt v. United States. 

9. 1924 Rang 115 (116, 117) [A I R V 11] : 26 Cri L Jour 108 (FB), Emperor v. 

Nga Tun Hlaing. 

1928 Pat 129 (131, 132) [A I R V 15] : 28 Cri L Jour 850 (DB), Basgit Singh v. 

Emperor. 

1928 Pat 103 (104) [A I R V 15] : 28 Cri L Jour 1028 (DB), Zaliuri Sahu v. 

Emperor. (Court can direct accused to give his thumb impression in Court.) 

\_See also 1923 Mad 178 (179) [AIR V 10] : 23 Cri L Jour 694 (DB), Public 
Prosecutor v. Virammal. 

1926 Cal 531 (533) [AIR V 13] : 27 Cri L Jour 409 (DB), Emperor v. Kiran 
Bala Dasi .] 
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Code, S. 342 (4). With regard to that provision, it is settled law as 

will be seen m A. I. R. Commentaries on the Criminal Procedure Code, 

1949 Edn., S. 342, Note 31, that the provision against administering an 

oath to an accused person under S. 342 (4) applies only to cases in which 

the person in question is an accused person in the very proceedings in 

which the question about administering the oath to him arises. But 

even assuming otherwise, it is interesting to note that it has been held 

in a case before the Supreme Court of the United States of America 

that an Act of the Congress exempting a witness from any prosecution 

on account of any transaction to which he may testify before the Inter- 

State Commerce Commission, sufficiently satisfies the constitutional 

guarantee of protection against being compelled in any criminal case 

to be a witness against himself. 10 A similar provision having been made 

in the Proviso to S. 132 of the Evidence Act, it would seem that under 

Indian law also, in spite of a witness'not being exempt from answering 

incriminating questions, he would not be deemed as being compelled to 

be a witness against himself in a criminal case. Hence, the validity of 

b. 132 of the Evidence Act does not seem to be open to challenge 
under cl. (3). ° 


Article 20 
Note 5 


In the absence of any provision exempting a witness from answer, 
ing incriminating questions from a witness box, decisions of the 
Supreme Court of the United States of America, 11 as to the nature and 
extent ot this exemption are only of academic interest. 

Under the Constitution of the United States of America, there is 
a provision in Amendment IV which runs as follows: “The right of 
e people to be secure in their persons, houses, papers and effects, 
against unreasonable searches and seizures, shall not be violated . . .” 12 
I here is no such specific provision in our Constitution. 


(g) American 
decisions 


(h) Unreason¬ 
able searches 
and seizures 


10. (1896) 40 Law Ed 819 (820, 821) : 161 U S 691, Brown v. Walker. (Act of 
Congress of February 11, 1893 (27 Stat. at L. 443).) 

Vmmnn-? U V? (66) '' 5 ° LaW Ed 662 (662) ' Hale v ’ Henkel. (Statutory 
immunity from self-incriminating statements.) J 

[See (1944) 322 U S 694 : 88 Law Ed 1542 (1545, 1546), United States of 

tatfon“ri' B ht?r f (Thl \ Cu8todian of a lab °>“ Union’s records has no constL 

mightlend t 56 \° SU ° h records upon the ground that they 

might tend to incriminate the Union or himself. The privilege against self 

ncrimination is purely personal and therefore cannot be utilized on behalf of 

;:L"i a t n o‘theind Si d mil r' ly ;, s hepriviiege against tte t 

peisonal to the individual called as a witness making it impossible for him to 

Sfi.tSS ° £ a third Party “ a “ “ a or 

(1911) 55 Law Ed 771 (777, 779) : 221 U S 361, Wilson v. United States (A 

against ^self criminatlon^h UP ° n th f ground o£ the institutional protection 

the com P ulsor y production of its books and papers 

Amendment f I"" 7 ' Privile 8 e a 6 ainst self-crimination afforded by 5th 
Amendment does not protect the officer of a corporation in resisting thf com 

co ZV IO '“l! 0 ” bef ° re the graDd jury o£ the le “ a >--press copy books cf such 

nate Mm ev’en though ^1°“’ be - aUS ,° T thereo£ may tend t0 inori mi. 

the corporir n itX 901,7 6 WaS DOt directad to 

1 e 2 q , uWMent 2 to L com E 1 ™ ^ = U6 U S 616 ' B ° yd U *** states. (It is 
equivalent to compulsory production of . papers to make their non-production a 
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Article 20 
Note 5 

(i) Confessions 
of accused ob¬ 
tained under 
pressure 


There are provisions in the Evidence Act and in the Criminal 
Procedure Code prohibiting confessions of accused persons being proved 
against them when such confessions have been obtained by pressure or 
coercion against them. Though the use of such confessions against the 
accused will not technically amount to compelling him to be a witness 
in his own case, it is obnoxious to all fundamental principles of crimi¬ 
nal justice. 13 In the United States of America, the use by the State of 
an improperly obtained confession to procure conviction of crime has 
been held to constitute a denial of the “due process of law” guaranteed 
by 14th Amendment under which no State shall deprive any person of 
life, liberty or property without due process of law. 34 


(j) Proceedi n g s 
started before 
Con stitution — 
Applicability of 
cl. 3 


The prohibition in cl. (3) is applicable to all cases in which it is 
sought, after the Constitution, to compel an accused person to testify 
as a witness against himself, including cases which originated before 
the Constitution and were pending at the time of the coming into force 
of the Constitution. 15 


Protection of life 
and personal li¬ 
berty 


21 . Iso person shall be deprived of his life 
or personal liberty except according to procedure 
established by law. 


Synopsis 


1. Analogous law, 

2. -Scope of the article. 

3. “Life.” 

4. “Deprivation” of personal liberty. 

5. This article and Art. 19. 

(a) Whether Art. 19 applies to 
laws relating to preventive and 
punitive detention. 

(b) Power of Court to enquire into 

validity of laws affecting 
personal liberty: Some ano¬ 
malies. 


(c) “Personal liberty”, meaning of. 

6. This article and Art. 22. 

7. ‘Personal liberty 1 2 3 4 5 —Meaning of. 

8. “Procedure established by law.” 

(a) Phrase means positive State- 
made law. 

(b) “Due process of law”—Mean¬ 
ing of, under American Consti¬ 
tution. 

(c) “Procedure” meaning of. 

(d) Can the right under Art. 21 be 
called a Fundamental Right ? 


%• 

confession of the allegations which it is pretended they will prove—The compul¬ 
sory production of private papers of a party to be used against himself or his 
property in a criminal or penal proceeding, or for a forfeiture, is within the 
spirit and meaning of the 4th Amendment.) 

13. See 1953 S C 131 (132) (Pr 8) [AIR V 40 C 35] : 1953 S C R 546 : 1953 Cri L 
Jour 66S (SC), Kalawati v. Him. Fra. State. (Article 20 (3) does not apply at 
all to a case where a confession is made without any inducement, threat or 
promise—Retracted confession is of little value as basis of conviction. But this 
only affects the probative value of the confession, not its repugnancy to the 
Constitution.) 

(1944) 322 U S 143 (155) : 88 Law Ed 1192 (1200), Ashcraft v. Tennessee. 

14. (1940) 309 U S 227 (22S) : 84 Law Ed 716 (718), Chambers v. Florida. 

15. 1953 S C 394 (398) (Pr 8) [AIR V 40 C 88] : 1953 Cri L Jour 1480 (SC), Shiv 
Bahadur Singh v. State of V. P. 
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(e) Right to personal liberty 
apart from Constitution. 

(f) Has Article 21 marked an 
advance ? 


(g) Power of Court under article. 

(h) Detention by executive order. 

(i) Onus of proof. 

9. Preventive detention. 


1. Analogous law. — This article has its prototype in the 
Fifth and the Fourteenth Amendments of the Constitution of the 
United States pf America. Under the Fifth Amendment no person 
shall be deprived of life, liberty or property without due process of 
law and under the Fourteenth Amendment no State shall deprive any 
person of life, liberty or property without due process of law. 

The article also lias its prototype in Art. 31 of the Japanese 
Constitution of 1946. In fact the words ‘procedure established by law’ 
have been borrowed from Art. 31 of the Japanese Constitution . 1 


2. Scope of the article. —This article clarifies and crystallises 
the general principle that no person shall be deprived of his life or 
personal liberty except according to procedure established by law. 1 

Part m of the Constitution relating to Fundamental Rights is 
divided into several sections each with a separate heading and contain, 
ing provisions that relate to a particular subject. Articles 19 20 21 
and 22 form one group entitled “Right to Freedom”. These’articles 
have to be taken together and considered as one group when determin¬ 
ing the constitutional guarantees as to freedom. Article 19 specifies 
certain important rights which may be viewed as essential hall-marks 
of tree citizenship in democratic countries. Article 20 deals with 
certain Fundamental Rights of a person accused of a crime and embo- 
ies CG1 'f ai n important principles of criminal jurisprudence. Article 21 
guarantees the most essential of all rights, the right to life and 
personal liberty, -which the article says cannot be taken away except 
according^to procedure established by law. Article 22 gives certain 
constitutional rights to arrested persons and also lays down certain 
undamental rules as to preventive detention. It may be noted that 
this provision as to preventive detention is peculiar to the Indian Con¬ 
stitution because it visualises the resort to preventive detention in 

peace time while preventive detention is usually a method resorted to 
only in emergencies like war. 2 


Article 21 — Note 1 

1 (Scfr S °; 27 (Pr ^ 81) [A I B V 37 C 6] : 1950 S C E 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. (The language employed by Art 

Japanese Constitution is '‘no person shall be deprivedo/hteornberty no 
bthedTy law.”) Cr,m ‘ D PeDalty be imP ° Sed ' e “ e I )t ‘0 procedure esta- 


Article 21 — Note 2 

™~‘. 'fLZl JSSSiS. 0 *“’ ■ ■“ « L *- «<•* >•"- 

2 ; ° S 027 (Pr c s 22 ’ 133 ) [AIR V 37 C 6] : 1950 S C R 88 :51 Cri L Jour 1383 

ieRhetX Ameri °f Madras. (Per Kania , C. J\-It may be noticed that 
either the American nor the Japanese Constitutions contain provisions permit 

detLL e n e in V n e n det i^ i0n ’ Ie6S la ^ limitations^ such ^htot 

detention rn ™l times, i. e , without a declaration of emergency. Preventive 
detention m normal times, i. e., without the existence of an emergency like war! 


Article 21 
Notes 1-2 
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Article 21 
Notes 2-4 


This article unlike Art. 19 applies to all persons and not only to 
citizens. 3 

The scope and effect of the article came in for consideration by 
the Supreme Court in the first case relating to the Constitution that 
went up before the Supreme Court after the coming into force of the 
Constitution. 4 The question in that case was about the validity of the 
Preventive Detention Act, 1950, and in determining the question the 
Supreme Court had occasion to discuss the scheme of the Constitution 
and the effect of different articles, especially Arts. 19, 21 and 22. 

Articles 21 and 22 apply to all persons including members of 
Legislatures and they can be deprived of their personal liberty “accord¬ 
ing to procedure established by law.” 5 

3. “Life.” — This article guarantees the most Fundamental 
Bight of living. In Gopalan v. State of Madras 1 Patanjali Sastri, J., 
(as he then was) observed as follows : 

“The right to live, though the most fundamental of all, is also 
one of the most difficult to define and its protection generally takes 
the form of a declaration that no person shall be deprived of it save 
by due process of law or by authority of law.” 

In Munn v. People of Illinois , 2 Justice Field of the Supreme 
Court of America observed as follows : 

“By the term ‘life’ as here used (Due Process Clause in the 
American Constitution corresponding to this article) something 
more is meant than mere animal existence. The inhibition against 
its deprivation extends to all those limbs and faculties by which life 
is enjoyed. The provision equally prohibits the mutilation of the 
body by the amputation of an arm or leg or the putting out of an 
eye or the destruction of any other organ of the body through which 
the soul communicates with the outer world. The deprivation not 
only of life but of whatever God has given to everyone with life for 
its growth and enjoyment is prohibited by the provision in question 
if its efficacy be not frittered away by judicial decision.” 

4. “Deprivation” of personal liberty_According to Kania 

C. J., the word ‘deprivation’ conveys the idea of total loss of personal 

is recognised as a normal topic of legislation in List 1 Entry 9 and List 3 Entry 
3 of Sch. VII of our Constitution. — Per Mulcherjea, J. : - Preventive detention 
laws are repugnant to democratic constitutions and they cannot be found to exist 
in any of the democratic countries of the world.) 

3. 1950 S C 27 (71) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), . 
Gopalan v. State of Madras. 

4. 1950 S C 27 (Pr 2) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

5. 1952 Cal 632 (635) (Prs 23, 25) [A I R V 39] : 1952 Cri L Jour 1454 (SB), 
Ansumali v. State of West Bengal. 

Article 21 — Note 3 

1. 1950 S C 27 (Pr 106) [AIR V 37 C 6] : 1950 S C R 88:51 Cri L Jour 1383 (SC). 

2. (1877) 24 Law Ed 77 (90) : 94 U S 113. 


PROTECTION OF LIFE AND PERSONAL LIBERTY 


507 


liberty as contrasted with mere restriction on personal liberty. 1 But if 
it be held that ‘personal liberty’ in Art. 21 includes not only the 
totality of the rights of personal liberty but also any of them, the 
deprivation of personal liberty would include the deprivation of any of 
these rights, although it is a debatable question whether Art. 21 
guarantees as independent rights the several rights making up personal 
liberty. (See Art. 19, Note 7). 

The article provides that no person should be deprived of his per- 
sonal liberty except according to procedure established by law. The 
article applies not only to the initial deprivation of personal liberty 
but also to the continuation of such deprivation. And hence the con¬ 
tinuation of deprivation of his personal liberty also must be according 
to procedure established by law. 3 

5. This article and Art. 19—The relative scope of this article 

and Art. 19 has already been discussed in Note 7 on Art. 19. The 

question was very fully discussed by all the learned Judges, except 

Mahajan, J., who took part in the famous decision of Gopalan v. State 
of Madras} 

In that case the validity of the Preventive Detention Act 4 of 
1950) was attacked. One of the grounds on which the validity of the 
Act was attacked was that it affected the Fundamental Right of a 
citizen under Art. 19 (1) (d) to move freely throughout the territory 
of India and was not a reasonable restriction on such right imposed in 
public interest so as to be held valid under Art. 19 (5). 

This ground of attack was based on two arguments. The first was 
that personal liberty was in the eye of the law nothing more nor less 
than the freedom of locomotion. (In this connection, Blackstone’s 

Article 21 — Note 4 

1. 1950 S C 27 (Pr 12) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC) 
Gopalan v. State of Madras. 

2. 1951 Bom 30 (Pr 5) [AIR Y 38 C 12J : I L R (1951) Bom 190 : 52 Cri L Jour 
366 (FB), Pandurang, In re. (In order that the detention should be valid and 
should be upheld by the Court not only must the order of detention be valid, but 
there must be a substantial compliance with all the provisions of the statute. 
Therefore even though when the detenu was deprived of his personal liberty 
that deprivation was according to procedure established by law, if the Court finds 
that that deprivation was continued contrary to the procedure established by 
law, the Court must hold that Art. 21 has been contravened. Hence if after a 
person has been detained grounds are not furnished within a reasonable time 
his detention becomes invalid as he is being deprived of his liberty contrary to 
the procedure established by law.) 

1951 Assam 169 (Pr 6) [AIE V 38 C 77] : I L E (1951) 3 Assam 494 : 52 Cri L 
Jour 1453 (SB), Kishonlal v. The State. (Where a detenu’s case is considered 
only by two members and not by all the three members of the Advisory Board 
as contemplated by Ss. 8 and 10 ; Preventive Detention Act (as amended) it 
follows that the fundamental right of the detenu as guaranteed by Art. 21 has 
been infringed, and that he is entitled to be released forthwith : A I R 1931 
P C 248 : 1931 App Cas 662 (P C); AIR 1948 Pat 135 (FB), AIR 1950 Mad 162- 
AIR 1950 East Punj 222 and (1881) 6 Q B D 376, Ref.) 

' Article 21 — Note 5 

1. 1950 S C 27 [AIR Y 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC). 


Article 21 
Notes 4-5 


(a) Whether 
Article 19 ap¬ 
plies to laws 
relating to pre- 
v e n t i v e and 
punitive deten¬ 
tion 
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Commentaries were cited.) It was argued that, therefore, when a 
person was incarcerated under the Preventive Detention Act, what 
really happened was that his right of locomotion was taken away and 
it was this right of free locomotion that was guaranteed under Art. 19 
(1) (d). Hence the incarceration of a person under the Preventive 
Detention Act was a direct blow at that person’s Fundamental Right 
under Art. 19 (1) (d). 

The second plank of the argument was that even assuming that 
the right to move freely throughout the territory of India conferred 
under Art. 19 (1) (d) was not identical with personal liberty and 
therefore it could not be said that when a person was incarcerated 
under the Preventive Detention Act his Fundamental Right under 
Art. 19 (1) (d) alone was hit and hit directly, such right was neces¬ 
sarily violated when a person was deprived of his personal liberty and 
incarcerated under the Preventive Detention Act. Hence, it was argued 
that the Preventive Detention Act was liable to be examined under 
Art. 19 (5) with a view to find out whether it was a reasonable res¬ 
triction on the Fundamental Right conferred by Art. 19 (l) (d). The 
contention in regard to both branches of the argument was that the 
Preventive Detention Act was not a reasonable provision covered by 
Art. 19 (5). 

Both the arguments were rejected by the majority of the Judges 
of the Supreme Court who considered the question. Mahajan, J., as 
already stated, did not take part in the discussion of this aspect of the 
case as he preferred to rest his decision entirely on a different ground, 
namely, that the Preventive Detention Act was invalid under- Art. 22. 
Fazl Ali, J., agreed with the contention that the Act was liable to be 
challenged as violating the provisions of Art. 19. 

As regards the grounds on which the majority of the Judges 
rejected the contentions about the Preventive Detention Act being 
invalid under Art. 19, the gist of their views was that Art. 19 and 
Art. 21 were two entirely distinct provisions dealing with distinct 
topics, 2 that the question of total deprivation of personal liberty was, 
as between the two articles, exclusively within the purview of Art. 21 
and not that of Art. 19; 3 that Art. 19 dealt with certain important 
individual rights of personal liberty in the case of citizens of India and 
the restrictions that could be validly placed upon such rights; 4 and 
that the rights enumerated in Art. 19 did not form the subject-matter 
of Art. 21. 6 

2. 1950 S 0 27 (Prs 12, 172) [AIR V 37 C 6] : 1950 SCR 88*: 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. 

3. 1950 S C 27 (Prs 12, 102) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. 

4. 1950 S C 27 (Prs 171, 225) [A I R V 37 C 6]1950 S C R. 88 : 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. 

{.See also 1952 Punj 309 (316) (Pr 20) [AIR V 39] : I L R (1952) Punj 381 : 1952 
Cri L Jour 1313 (FB), Ajaib Singh v. State of Punjab.'] 

5. 1950 S C 27 (Pr 12) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour-1383 (SC), 
Gopalan v. State of Madras . 
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In this connection, the following observations of Das, J„ in Slate 
of Bihar v. Kameshwar Singh 6 may also be quoted : 

“As I explained in A. E. Gopalan v. State oj Madras 7 and 
again in Charanjit Lai's case * our Constitution protects the freedom 
of the citizen by Art. 19 (1) (a) to (e) and (g) but empowers the 
btate, even while those freedoms last, to impose reasonable restric¬ 
tions on them in the interest of the State or of public order or 
morality or of the general public as mentioned in els. (2) to (G) 
Further, the moment even this regulated freedom of the individual 
becomes incompatible with and threatens the freedom of the com¬ 
munity the State is given power by Art. 21 to deprive the individual 
of his life and personal liberty in accordance with procedure 
established by law subject, of course, to the provisions of Art. 22.” 

Their Lordships in Gopalan's case 6a rejected the contention that 

in the context of Part III of the Constitution “personal liberty” under 

Art. 21 was identical with the right of freedom of movement through 

out the territory of India under Art. 19 (1) (d)." They further held 

that although the right to freedom of movement under Art. 19 (1) (d) 

as also the other rights mentioned in Art. 19 (1) except Art. 19 (l) (f) 

were automatically abridged or taken away on the incarceration of a 

person, Art. 19 did not apply to a case where a person was incarcerated 

and was totally deprived of his personal liberty. In such a case Art 21 

alone applied and the validity of the law under which the person was 

deprived of h,s personal liberty could not be tested in the light of the 
provisions of Art. 19. 10 


Article 21 
Note 5 




6 . 1952 S C 252 (290) (Pr 106) [AIR V 39] : 1952 SCR 889, 1020 & 105G • ILR 
31 Pat 565 (SC). 

7. 1950 S C 27 [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC). 

8 . 1951 S C 41 [AIR V 38 C 9] : 1950 S C R 809 : I L R (1951) Hvd 461 (SC) 
Charanjit Lai v. Union of India. 

8 a. 1950 S C 27 [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 138§ (SC) 
Gopalan v. State of Madras. ' 

9 1950 S C 27 (Pr 11) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC) 
Gopalan v. State of Madras ' 

10. 1950 S C 27 (Prs 12, 51, 105, 177, 178) [AIR V 37 C 6] : 1950 S C R 88 • 51 
Cri L Jour 1383 (SC), Gopalan V. State of Madras. 

[See 1951 Assam 106 (Pr 68) [AIR V 38 C 54] : I L R (1951) 3 Assam 181 : 52 
Cri L Jour 966 (DB), Isratlkhan v. The State. (Article 21 allows certain 
guarantees regarding life and personal libeity to all persons. The citizens of 
India have further right so far as their freedom to move freely throughout 
India is concerned. Even if externment may be regarded as amounting to denri 
vation of personal liberty inasmuch as it prevents the individual externed to" 
move freely throughout the territory of India, the individual concerned if he 
happens to be the citizen of India, has got an additional right where his free 
dom to move freely throughout the territory of India is taken away. Assuming 
that the case of externment under S. 17 of the Assam Opium Prohibition 
Act can be brought within the scope of Art. 21, it would be open to a citizen to 
claim that the impugned legislation should be examined in the light of tests 

ATB loin y, Art ‘ 19 : AIR 1950 Bom 363 « AIR 1950 Bom 374 (FB) 

AIR 1950 Pat 322 (FB) and AIR 1950 S C 211, Rel.’on.)] 1 ’ 

t t ^J 95 , 1 S ° 270 (Prs 5 ’ 6 > [AIR V 38 C 4 5] : 1951 S C R 451 • 52 Cri 
L Jour 904 (SC), Bam Singh v. State of Delhi. (It, therefore, clearly follows 



510 


PROTECTION OF LIFE AND PERSONAL LIBERTY 


Article 21 
Note 5 



/ 


Their Lordships also rejected the contention that Art. 21 did not 
contain the substantive law as to the Fundamental Right of freedom 
and that it only dealt with procedure , while the substantive law was 
contained in Art. 19. Their Lordships pointed out how, if the conten¬ 
tion was accepted, there would be no Fundamental Right under the 
Constitution, to “life” or to numerous items of personal liberty not 
covered by Art. 19 (1). Their Lordships, therefore, held that both 
Article 19 and Article 21 were substantive provisions dealing with 
Fundamental Rights and each of the articles had a distinct scope and 
subject-matter . 11 

Their Lordships also dealt with the concept of ‘personal liberty’ 
under the Constitution and held that while certain important individual 
attributes of freedom were dealt with separately in Art. 19, Art. 21 
dealt with the total deprivation of personal liberty . 12 

Their Lordships also held that Art. 19 dealt with rights of a 
citizen so long as he was free, and did not apply to a person who had 
ceased to be free and had been incarcerated either under preventive or 
punitive legislation. 13 They further held that Art. 19 only applied 
where a legislation directly hit the rights enumerated in the article and 
not where the loss of the rights mentioned in the article was the result 
of the operation of a legislation relating to punitive or preventive 
detention. 14 

In view of the majority decision in Gopalan's case , 15 as explained 
above, it must be taken as settled law that any law, providing for total 


that the order of detention under S. 3 of the Preventive Detention Act, 1950, 
with a view of preventing certain person from making speeches prejudicial to 
the maintenance of public order, is valid even though it has the result of 
abridging his right under Art. 19 (1) (a) by such detention : AIR 1950 S 0 27 
(SC), Foil.)] 

11. 1950 S C 27 (Prs 12,106, 172) [AIR V 37 C 6]: 1950 S C R 88 : 51 Cri L Jour 
1383 (S C), Gopalan v. State of Madras. 

[See 1951 S C 301 (Pr 43) [AIR V 38 C 51] : 1951 S C R 621 : 52 Cri L Jour 
1103 (SC), S. Krishnan v. State of Madras. (Per Bose , J. —Arts. 21 and 22 
confer a Fundamental Right and give a fundamental guarantee. It is therefore 
the duty of the Court to see that the right is kept fundamental and that the 
fullest scope is given to the guarantee. It is the duty of the Court to ensure 
that the right and the guarantee are not rendered illusory and meaningless. 
Therefore, wherever there is scope for difference of opinion on a matter of 
interpretation in this behalf, the interpretation which favours the subject 
must always be used because the right has been conferred upon him and it is 
the right which has been made fundamental, not the fetters and limitations 
with which it may be circumscribed by legislative action.)] 

12. 1950 S C 27 (Pr 12) [AIR Y 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

13. 1950 S C 27 (Pr 10) [AIR Y 37 C 6]: 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

14. 1950 S C 27 (Prs 7, 8) [AIR Y 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. (Preventive Detention Act (1950) does not 
directly hit Art. 19 (1) (d) ;— Hence not questionable under that clause.) 

15. 1950 S C 27 (Prs 8, 176, 225) [AIR V 37 C 6] : 1950 S C R 88: 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. 
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deprivation of personal liberty, is not open to challenge under Art 19 '« 
Tins view of the Supreme Court in G opal an's case' 7 was further 
clanfied and re-affirmed in Bam Singh v. State of Delhi}* In that 
case, in spite of the fact that the detention of a person under the 
Preventive Detention Act, 1950, had been expressly ordered for the 

AnTlO ° £ . prev ® ntlng hlm fl ' om making speeches, it was held that 

by Art 21 & dld “ aPPly that the C ‘ l3G was entil ' ely governed 

It is submitted with the utmost respect that certain doubts arise 
on the judgments of the Supreme Court in the above cases. If the 
proposition that any legislation providing for punitive or preventive 
detention cannot be questioned under Art. 19 is taken to be an 
unquaUfied one there arise certain problems. Take for instance 

a w!w £ h6 Penal C ° < e (Seaitl0n) ' This section beyond question, 
a legislative provision relating to total deprivation of personal liberty 

rtr;; deS Ar niSh “ en t 0f lm Pnsonment “P to three years. Can 
the yahdity of this section be questioned under Art. 19 on the ground 

of its infringing the right of freedom of speech and expression 

guaranteed under Art. 19 (1) (a)? Other instances may be multiplied 

of provisions of law relating to imprisonment and at the same time 

operating as a . direct inhibition on the important rights enumerated in 

rt. 19 U . In fact in such cases the imprisonment is provided as 

pumshment for the doing of something which is only a form of exercise 

of t%e Fundamental Rights under Art. 19 (1). Are such provisions open 

to question as violating the Fundamental Rights under Art. 19 (if or 

aie they not ? If it be the correct view that legislation dealing with 

incarceration or imprisonment cannot be tested under Art. 19 will it 

not be a very easy method of circumventing the provisions of Art. 19 to 

provide jpumshment by imprisonment for certain forms of the exercise 

of the right mentioned therein? Can it be said that in such cases the 

Fundamental Rights under Art. 19 (1) are not abridged, restrained 

or restricted, merely because the restriction takes the form of imprison 

fecf is not eX6rCISe Fundamental Righ t ^ particular ways? In 

other form s r P '’ WO?men£ & draStic foim of restriction than 

Falshaw, J„ of the Punjab High Court (with whom Khosla T 
concurred) drew attention to this kind of difficulties in Bam 7 »’* 

* b °™ <»■ He pointed the 

» bile the Stole Government conld not ban the circulation of a ne„-j 

Gopalan v. State o^adraT ° 6J * 1950 S 0 R 88 : 51 Cri L Jour 1383 (SC), 

z i o° sj s rrs zf* ? - *« «■ 

904 (SC), Ham Singh v. State of Delhi. R 451 ’ 52 Cn L Jour 


Article 21 
Note 5 


(b) P o w'e r of 
Court to enquire 
into validity of 
laws affecting 
personal liberty 
— Some anoma¬ 
lies 
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Article 21 paper or impose pre-censorship on it, the Government could, for the 
Note 5 same object, place a person under preventive detention. Although 

Patanjali Sastri. J., (as he then was) in the Supreme Court took rather 
strong exception to the remarks of Falshaw, J., the anomaly, it is 
submitted with respect, seems to be undeniable. 

Can it be said, again, that in such cases the Fundamental Eights 
affected are not the Fundamental Eights of free citizens, the freedom 
of the citizen being taken away from him, only because he has dared 
to exercise his Fundamental Eight in the forbidden way? It is clear 
that in such a case, the restriction on the Fundamental Eight does not 
result from the imprisonment, but the imprisonment itself results from 
the exercise of the right and, therefore, acts as a restriction on the 
exercise of the right. 

If the provisions of the articles themselves are any guidance on 
this question, we may refer to Art. 19 (2). In that clause, defamation, 
incitement to an offence, and contempt of Court are specifically 
included as matters in relation to which the law can provide reasonable 
restrictions on the freedom of speech. Under the Penal Code, S. 500, 
imprisonment is one of the punishments prescribed for defamation. 
Therefore, S. 500 is a provision for total deprivation of personal liberty. 
If, on the score of the section being such a provision, it must be treated 
as not liable to he questioned under Art. 19, it must be held that the 
word ‘defamation’ in Art. 19 (2) does not include penal provi&jons 
about defamation, as otherwise that clause, to that extent, will be 
otiose. The question is, can it be said that ‘defamation’ in cl. (2) of 
Art. 19 does not include the provisions of the Penal Code under which 
imprisonment is provided as a punishment for defamation? Similarly, 
the question arises as to what is the purpose of including decency, 
morality, contempt of Court and incitement to offence, as matters in 
respect of which reasonable legal provisions will be exceptions to the 
Fundamental Eight of freedom of speech conferred by Art. 19 (1) (a). 
Is it to be held that in all these cases, legal provisions inflicting 
imprisonment as a punishment are not intended to be covered by the 
clause ? With utmost respect, it seems to us that on the ivording of 
Art. 19 (2), there is no reason to exclude penal laws from its purview. 

Further, there are many sections in the Penal Code relating to 
the matters mentioned in cl. (2) of Art. 19, which provide both for 
imprisonment and fine', e. g., S. 124A, S. 500, etc. The question 
arises as to the position in such cases. It seems to be possible to argue 
that the result of the majority decision in Gopalan's case 20 is that the 
validity of the same provisions can be questioned as contravening 
Art. 19 in so far as* they provide for the imposition of fine but will 
be immune from being so questioned in so far as they provide‘for 
imprisonment. Can such a result be held to be contemplated by the 
majority of the Supreme Court ? 

20. 1950 S C 27 [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 
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It is difficult to suggest a satisfactory solution for the problem 
above indicated. But can it be the true view that the test, whether 
Article 19 applies to a piece of legislation or not, is not whether 
that legislation provides for imprisonment either punitively or as a 
precautionary and preventive measure, but whether the piece of legis¬ 
lation directly hits the exercise of the rights mentioned in Art. 19 (1) ? 
If it does so, then it can be questioned under Art. 19, irrespective of 
the question whether or not it provides for imprisonment also. 


In this view, the validity of provisions like S. 124A of the Penal 
Code will fall within the ambit of Article 19, as perhaps it was the 
intention of the Constituent Assembly, if we may judge from the 
language of Art. 19 (2). It is also submitted that a law authorising 
preventive detention for the purpose of preventing a person from 
exercising his right of freedom of expression or speech or other Funda¬ 
mental Right guaranteed under Article 19 should be held open to 
challenge under that article. The mere fact that it is a law relating 

to detention ought not to save it, so long as it directly hits a Fund at 

mental Right under Article 19. As pointed out by Fazl Ali, J., in 

Gopalan’s case , 21 no calamity would happen to the country if laws 

abridging the liberties of citizens are allowed to be questioned before 
Courts. 


It will be seen in Note 8 that the “law” contemplated by this 
article is a valid law and that if it infringes any Fundamental Right 
it will be invalid and will not make the deprivation of personal liberty 
constitutional under this article. Patanjali Sastri, C. J., has himself 
observed as follows in Kathi Raning v. State of Saurashtra. 22 

"It is not correct to say that Art. 14 provides no further con¬ 
stitutional protection to personal liberty than what is afforded by 
Art. 21. Notwithstanding that its wide general language is greatly 
qualified in its practical application by a due recognition of the 
State’s necessarily wide powers of legislative classification, Art. 14 

remains an important bulwark against discriminatory procedural 
laws.” (See also notes on Art. 14). 

The majority view in Gopalan's case, 23 involves the position that 

Art 19 is an exception to the rule that a “law” under which personal 

liberty can be taken away must not contravene any Fundamental 
Right. 

But we wish to make it quite clear that the above discussion is 
only intended as an academic matter. As already stated, the law is 
settied on the point that any legislation providing for imprisonment , 
pumhve preventive, protective or otherwise, is outside the purview 
ot Article 19 and falls to be considered only under Article 21. 


2 ^n 9 rj 0 S 7 ° 27 (P J 53) [AIR V 37 C 6] : 1950 S C B 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

^Os’iscj S G 123 (126) (Pr 7) CAIR v 39] : 1952 s c R *35 : 1952 Cri L Jour 

23 1950 S C 27 [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SO) 
Gopalan v. State of Madras . K 


l.Ind.Con. 33. 
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Article 21 
Note 5 


(c) “Perso nal 
liberty”, mean¬ 
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In Bam Singh's case, 2 * Patanjali Sastri, J., observed as follows : 

The anomaly, if anomaly there be in the resulting position, is 
inherent in the structure and language of the relevant articles, 
whose meaning and effect as expounded by this Court, by an over¬ 
whelming majority in the cases referred to above, must now be 
taken to be settled law, and Courts in this country will be serving 
no useful purpose by discovering supposed conflicts and illogicalities 
and recommending parties to reagitate the point thus settled.” 

(See also Note 8). 

As regards the meaning of ‘personal liberty’ in this article, the 
Judges in Gopalan's case 20 were not uniform in their views. According 
to Das, J., the words ‘personal liberty,’ taken by themselves, do not 
mean only liberty of the person but mean liberty or the rights attached 
to the person (jus personarum). Thus, the words are capable of 
including the rights mentioned in Art. 19. But the Constitution 
treats the two rights as distinct and provides for them separately in 
two different articles. Hence, Art. 19 does not apply to a law autho¬ 
rising the deprivation of personal liberty, although the rights under 
Art. 19 are lost in the process of such deprivation. 20 Kania, C. J., 
and Patanjali Sastri, J., are also of the same view. 27 Fazl Ali, J., also 
gives a wide and comprehensive meaning to the words ‘personal 
liberty,’ but holds that laws authorising deprivation of personal liberty 
are covered by Art. 19 also, inasmuch as the rights under that article 
are also lost in such cases. Further, according to Fazl Ali, J., ‘personal 
liberty’ was identical with freedom of locomotion and hence laws for 
the deprivation of personal liberty came directly under Art. 19 (l) (d). 
Fazl Ali, J., quotes Blackstone’s Commentaries in this connection. 28 
Mukherjea, J., draws a distinction between the expression ‘freedom’ 
used in Art. 19 and the words ‘personal liberty’ in Art. 21. He says: 

‘‘The right to the safety of one’s life and limbs and to enjoy¬ 
ment of personal liberty, in the sense of freedom from physical 
restraint and coercion of any sort, are the inherent birth rights of a 
man. The essence of these rights consists in restraining others from 
interfering with them nnd hence they cannot be described in terms 
of “freedom” to do particular things. There is also no question of 
imposing limits on the activities of individuals so far as the exercise 
of these rights is concerned.” 

24. 1951 S G 270 (Pr 6) [AIR V 38 C 45] : 1951 S C R 451 : 52 Cri L Jour 904 
(SG), Ramsingh v. State of Delhi. 

25. 1950 S C 27 [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

26. 1950 S G 27 (Prs 219, 220) [AIR Y 37 G 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. 

27. 1950 S C 27 (Prs 11, 12, 105) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L 
Jour 1383 (S C), Gopalan v. State of Madras. (Kania, C. J. — Personal liberty 
includes right to eat, sleep wlien one likes, or to work or not to work as and when 
one pleases and several such rights.) 

28. 1950 S C 27 (Prs 45, 46, 59, 60, 61, 65) [AIR V 37 C 6] : 1950 S C R 88 : 51 
Cri L Jour 1383 (SC), Gopalan v. State of Madras . 
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At another place in his judgment Mukherjea, J., observed as follows : 

“In ordinary language, ‘personal liberty’ means liberty relating 
to or concerning the person or body of the individual, and ‘personal 
liberty in this sensei s the antithesis of physical restraint or coer¬ 
cion. According to Dicey, who is an acknowledged authority on the 
subject, ‘personal liberty’ means a personal right not to be subjected 
to imprisonment, arrest or other physical coercion in any manner 
that does not admit of legal justification : vide Dicey on Constitu¬ 
tional Law, Edn. 9, pp. 207, 208. It is, in my opinion, this nega¬ 
tive right of not being subjected to any form of physical restraint 
or coercion that constitutes the essence of personal liberty and not 
mere freedom to move to any part of the Indian territory.” 

His Lordship also pointed out how the Constituent Assembly deli¬ 
berately rejected the word ‘liberty’ as being a wider word and adopted 
what it considered to be a narrower expression. 29 

From the above, it will be seen that there was a sharp cleavage 
of opinion among the Judges in Gopalan's case? 0 about the meaning 
of words ‘personal liberty’ in Art. 21, although the majority of them 
agreed that Art. 19 was not applicable to deprivation of personal 
liberty which was provided for by Arts. 21 and 22. At least three 
different meanings of “personal liberty” emerge from their Lordships’ 
judgments : 

1. ‘Personal liberty’ includes not only freedom from bodily restraint 
but also all rights of the human personality. C Per Kania, C. J. 
and Das, J. Patanjali Sastri, J.’s concurrence with this view 
is clear from his judgment in Bam Singh's case? 1 But in 
Gopalan s case?* Patanjali Sastri, J., was content merely to 
show that ‘personal liberty’ in Art. 21 did not include the 
freedoms mentioned in Art. 19.] 


2. ‘Personal liberty’ means freedom of locomotion. (Fazl Ali, J.) 

3. ‘Personal liberty’ means liberty of the person or body, i. e., free¬ 

dom from imprisonment and physical coercion. (Mukherjea, J.). 

The exact meaning to be attached to the words ‘personal liberty’ 
in this article has a bearing upon the question as to whether various 
rights which are incidents of personal liberty, and which, in the words 
of Das, J., will be included in the phrase jus per sonar um* are, 
independently and apart from the freedom from incarceration, guaran¬ 
teed by Art. 21. If the wide view of the meaning of the words 
‘personal liberty’ is accepted, then the question will arise if Art. 21 
has the effect of making e very one of these rights, such as the right to 

2 ?-«gB C 27 (Pre 169, 170) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. 

30. 1950 S C 27 [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC) 
Gopalan v. State of Madras. 

S /Iv * 1951 S 0 270 (Pr 6 > [AIR V 38 C 45] : 1951 S C R 45152 Cri L Jour 904 
- (SC), Bam Singh v. State of Delhi. 

S *- 1960 8 0 27 (*r 105) [AIR V 37 C 6] : 51 Cri L Jour 1383 : 1950 S C R 88 
(SC), Gopalan v. State of Madras. 
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drink, smoke, play, work, etc., an independent Fundamental Right. Bu t 
if the view of Mukherjea, J., is taken, and the words ‘personal liberty* 
are given the narrow construction which Dicey places upon them, 
namely, of freedom from incarceration and physical coercion, then this 
article would only have the effect of making freedom from physical 
imprisonment and coercion and the right to life, Fundamental Rights. 
The other rights will only be ordinary legal rights. 

It is true that in the view which the Supreme Court in Gopalan's 
case 33 has taken about the meaning of the words ‘procedure established 
by law,’ the question whether Art. 21 makes a certain right a Funda¬ 
mental Right or only leaves it as an ordinary legal right becomes 
largely only a matter of theoretical or academic interest, because even 
freedom from incarceration and the right to life, which are undoubtedly 
Fundamental Rights under the Constitution, have practically only the 
status of ordinary legal rights and do not have that supreme charac¬ 
teristic of a Fundamental Right which, as pointed out by Patanjali 
Sastri, J., consists in paramountcy to State-made laws. As pointed out 
by Patanjali Sastri, J., even ordinary legal rights cannot be interfered 
with by the Executive with impunity but can only be affected by laws?* 
But in spite of this, it cannot be denied that if a right is held to be 
covered by this article, it will enjoy a greater degree of protection 
than otherwise. (See Note 8.) 

6. This article and Art. 22. — This article applies also to 

preventive detention. 1 

In Gopalan v. State of Madras , 2 Kania, C. J., observed as follows: 

“ It is obvious that Art. 22 (1) and (2), prescribe limitations 
on the right given by Art. 21. If the procedure mentioned in those 
articles is followed the arrest and detention contemplated by Art. 22 
(1) and (2), although they infringe the personal liberty of the 
individual, will be legal because that becomes the established legal 
procedure in respect of arrest and detention.” 

It is submitted with respect that both Art. 21 and Art. 22 place 
restriction on the power of the State and not on the liberty of a person. 

As pointed out by Mukherjea, J., in the same case, 3 there is a significant 
difference in the wording of Arts. 19, 20, 21 and 22. Under Art. 19 
certain freedoms are declared and certain restrictions on those .freedoms 
are permitted. But under Arts. 20, 21 and 22 the restriction is not o n 

33. 1950 S C 27 (Pr 77) [AIR V 37 G 6] : 1950 SOB88: 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

34. 1950 S C 27 (Pr 115) [AIR V 37 C 6] : 1950 S C R 68 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

Article 21 — Note 6 

1. 1950 S C 27 (40, 75) (Prs 22, 118) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L 
Jour 1383 (SC), Gopalan v. State of Madras. (The argument was that Art. 22 
provides a complete Code as regards preventive detention and that Art. 21 does * 
not apply to such detention — Argument rejected.) 

2. 1950 S C 27 (Pr 21) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC). 

3. 1950 S C 27 (Pr 93) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 
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the freedom or the liberty of the person but on the power of the State 
to take away the liberty. 4 Thus, there is a difference between the point 
of view in Art. 19 and that in Arts. 20, 21 and 22. Hence, before 
the arrest and detention of a person can be regarded as permitted by 
the Constitution it must be clearly established that the State has not 
exceeded its power in any manner and this will not be possible unless 
every one of the requirements of the procedure established by law is 
satisfied and not merely one or some of them. [See also Note 2.] 

7. “Personal liberty” _ Meaning of. _ This topic has been 
discussed in Note 5 in connection with the relative scopes of this 
article and Art. 19. 

8. “Procedure established by law.”—Under this article no 
one shall be deprived of his life or personal liberty except according 
to procedure established by law. This article, as observed by Patanjali 
Sastri, J., in Gopalan v. State of Madras , l is an example of the fusion 
of substantive and procedural law. It contains a negative as well as a 
positive aspect. The form of the article is negative, namely, that no 

one shall be deprived.etc. But the necessary implication arising 

out of this negative form is that a person can be deprived of his life or 
personal liberty according to procedure established by law. 

In Gopalan s case 2 it was contended that this article only deals 
with procedure and does not contain any substantive provision relating 
to a Fundamental Right. This contention was repelled by the Supreme 
Court. It was held that the article enacts the substantive fundamental 
law as regards the right to live and the right to personal liberty. The 
provision that no one can be deprived of these rights except according 
to procedure established by law, itself clearly amounts to a substantive 
provision of law and the mere fact that it states that a certain procedure 
must be followed if the right to life or personal liberty is to be affected 
does not render the article a merely procedural enactment. 3 4 

The meaning of the expression ‘procedure established by law’ was 
very vigorously canvassed before the Supreme Court jn Gopalan v. 
State of Madras] 4 but the Supreme Court held by majority that the 
expression connoted an enacted law and not law in the abstract or the 
principles of natural justice. The contention before the Supreme Court 
was that the expression ‘procedure established by law’ corresponded to 

4. See also 1950 S C 27 (Pr 227) [AIR V 37 C 6] : 1950 S C R S8 : 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. (Per Das , J. — Art. 21 throws an 
obligation on the State to follow a procedure before depriving a man of his life 
and personal liberty.)] 

Article 21 — Note 8 

1. 1950 S C 27 (Pr 106) [AIR V 37 C 6]: 1950 S O R 88: 51 Cri L Jour 1383 (SC). 

2. 1950 S C 27 [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC) 

Gopalan v. State of Madras. 7 

3. 1950 S C 27 (Prs 12, 106, 172) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L 
Jour 1383 (SC), Gopalan v. State of Madras . 

4. 1950 S C 27 (Prs 18, 109,196, 228) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L 
Jour 1383 (SC). 
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Article 21 the phrase ‘due process of law* in the Fifth and the Fourteenth 

Note 8 Amendments of the Federal Constitution of the United States of 

America and must be understood in the same wide and flexible sense 
as comprising broadly the fundamental principles of natural justice. 
After a thorough discussion of the question Kania, C. J., Patanjali 
Sastri, Mukherjea and Das, JJ.', who formed the majority of the Court, 
turned down the contention and held that the expression ‘procedure 
j established by law’ in this article was not to be given the wide-and 
| rather fluid meaning of the expression ‘due process of law’ under the 
| Federal Constitution of the United States of America, but meant only 
• State-made law of statutory origin. In doing so their Lordships 
pointed out that the Constituent Assembly had deliberately rejected the 
expression ‘due .process of law’ and preferred to adopt the expression 
‘procedure established by law’ which was borrowed from Art. 31 of 
the Japanese Constitution of 1946. Fazl Ali, J., however, took the 
opposite view and held that the expression ‘procedure established by 
law’ was only intended to convey what was meant by the phrase ‘due 
process of law’ under the American Constitution. 

The view of the majority of the Judges in the Supreme Court may 
be best put in the words of Patanjali Sastri, J. (as he then was), who 
observed as follows : 

“ Giving full effect to these principles, 6 however, I am unable 
to agree that the term ‘law’ in Art. 21 means the immutable and 
universal principles of natural justice. ‘Procedure established by law’ 
must be taken to refer to a procedure which has a statutory origin, 
for no procedure is known or can be said to have been established by 
such vague and uncertain concepts as ‘the immutable and universal 
principles of natural justice.’ In my opinion ‘law’ in Art. 21 means 
positive or State-made law. 6 ” 

5. His Lordship refers in the previous paragraph (Para 108) to the fact that the 
people of India have adopted the democratic ideal which assures to the citizen 
the dignity of the individual and other cherished human values as a means to the 
full evolution and expression of his personality. 

6 . 1950 S G 27 (Pr 109) [AIR V 37 C 6] : 1950 SCR 88 : 51 Cri L Jour 1383 

(SC), Gopalan v. State of Madras. 1 

lSee also 1952 Nag 118 (Pr 19) [AIR V 39 C 45 (10)]: ILK (1952) Nag 14 : 1952 
Cri L Jour 646 (DB), Jagjiwanrao v. The State. (“Law” in the expression 
“procedure established by law” in Art. 21 of the Constitution means State-made 
or enacted law and not the general principles of natural justice. “Procedure 
established by law” thus means procedure prescribed by the Legislature.)] 

[But see 1951 Mad 1015 (Pr 19) [A I R V 38 C 354] : 1952 Cri L Jour 170 (DB), 
Venkataraman v. Commr. of Police , Madras. (Per Govinda Menon, J. —The 
expression “according to procedure established by law” means a procedure fixed 
in accordance with legislative enactment passed by the Parliament or the State 
Legislature which does not offend, or is revolting to, notions and ideas of dignity 
of the human being and is neither indecent, unconscionable or repugnant to 
• civilized beliefs. This was a decision before the decision of the Supreme Court 
•* in A I R 1950 S C 27 and must be regarded as overruled.) 

1951 Orissa 86 (Pr 15) [AIR V 38 C 28] (DB), Ismail v. State of Orissa. (Per 
Ray, C. J. — The provisions of Orissa Maintenance of Public Order Act (10 of 
1950) are void as being inconsistent with Art. 21 of the Constitution as they do 
not provide for the essentials of a legal procedure. Note — This case related to 
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Thus ‘law* in'ART. 21 means not jus, i.e., law in the abstract in 
the sense of the principles of natural justice as mentioned in the 
standard works of jurisprudence, but lex, i.e., enacted law. 7 The mere 
fact that the word ‘law’ occurs both in the expression ‘due process of 
law* under the American Constitution and in the expression ‘procedure 
established by law’ in this article does not make the same meaning 
applicable to both the expressions and does not require that the 
meaning of the word ‘law’ under the decisions on the American Constitu¬ 
tion must be imported into the interpretation of this article. 8 

As pointed out by Kania, C. J., in Gopalan's case ,° the word 
‘established’ itself suggests an agency which fixes the limits, and as 
pointed out by Mukherjea, J., in the same case, if the word ‘established* 
(which, according to the ordinary meaning of that word given in the 
dictionary, means fixed or laid down) is to be understood as referring 
not to any particular piece of law but the indefinite and indefinable 
principles of natural justice which underlie positive systems of law, it 
would not at all be appropriate to use the expression ‘established’. 10 

In Tinsa Maw Naing v. Commissioner of Police, Bangoon 11 the 
meaning of the words ‘save in accordance with law’ in S. 1G of the 
Constitution of the Union of Burma came to be considered by the 
Supreme Court of Burma. Section 16 of the Constitution of the Union 
of Burma corresponds to Art. 21 of the Constitution of India and 
provides that no citizen shall be deprived of his personal liberty save 
in accordance with law. The learned Judges of the Supreme Court of 
Burma also came to the conclusion that ‘law’ in S. 16 of the Constitu¬ 
tion of the Union of Burma only meant an enactment by Parliament) 
or other competent legislative body. According to their Lordships; 
S. 16 of the Constitution of the Union of Burma could be paraphrased * 
as follows : No citizen shall be deprived of his personal liberty except 
in such circumstances and under such conditions as Parliament or- 
other competent Legislature by an enactment made in due form specifies, 
provided that in so specifying the circumstances and conditions* 
Parliament or other Legislature has not acted beyond the limitations* 
which the Constitution has set. The Judges of the Supreme Court, in 
arriving at their decision as above, pointed out that the term ‘law’ 
had been used in Burma before the framing of the Constitution only 


internment and not to preventive or punitive detention—Hence, the reference 
to Art. 21 ia inexplicable, in the light of the decision in Gopalan's case in A I R 
1950 S C 27. Further, the observations of Ray C. J. are against the meaning of 
the words “procedure established by law” in Art. 21; the Supreme Court decision 
is not referred to by Ray, C. J.) 

7. 1950 S C 27 (Pr 13) [AIR V 37 C 6] : 1950 S C R 88: 51 Cri L Jour 1383 (SC), 

Gopalan v. State of Madras. 

8 . 1950 S C 27 (Pr 16) [AIR V 37 C 6]: 1950 S C R 88: 51 Cri L Jour 1393 (S C), 

Gopalan v. State of Madras. 

9. 1950 S C 27 (39) (Pr 18a) [AIR V 37 C 6] : 1950 S C R 88: 51 Cri L Jour 1383 

(SC), Gopalan v. State of Madras. 

10. 1950 S C 27 (Prs 18, 192) [AIR Y 37 C 6]: 1950 S C R 88: 51 Cri L Jour 1383 

(SC), Gopalan v. State of Madras. 

11. ('50) 1950 Bur LR(SC) 17 (24, 25, 26). 
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in the sense of enacted law and that the term ‘law’ had been used in 
S. 16 of the Constitution of the Union of Burma by people who had 
lived and who had been trained under a system of law in which 
customary laws, the Common Law of England and the principles of 
justice, equity and good conscience were not applied by their inherent 
force but were made applicable by an enactment as was clear from the 
provisions of S. 13 of the Burma Laws Act, 1898. 

But Patanjali Sastri, J. (as he then was), in Gopalan 1 s case, 12 
although he agreed with the view that the expression ‘procedure 
^established by law’ was not to be taken in the fluid sense of the words 
£ due process of law’ as referring to the fundamental principles of 
| natural justice, was not prepared to accept that any and every piece 
d of legislation could be covered by the expression ‘procedure established 
>|by law.’ He felt that the word ‘established’ was significant and was 
h not simply used as synonymous with ‘prescribed.’ According to him 
\ the word ‘established’ implies some degree of firmness, permanence 

* an d general acceptance, while it does not exclude origination by 
'• statute. He, therefore, suggested that the ‘procedure’ under Art. 21 
i must be one established by a general law of procedure and must not 

* be a mere change in the law made ad hoc for any special purpose or 
occasion. 13 His Lordship observed : 

“ ‘Procedure established by law* may well be taken to mean 
what the Privy Council referred to in 'Emperor v. Benoari Lai 14 as$ 
the ordinary and well-established criminal procedure ; that is to say, 
those settled usages a$d normal modes of proceeding sanctioned by 
the Criminal Procedure Code which is the general law of criminal 
procedure in the country.” 

His Lordship concluded as follows on this part of the subject : 

“The only alternative to the construction I have indicated 
above, if a constitutional transgression is to be avoided, would be to 
interpret the reference to ‘law’ as implying a constitutional amend- 
mentTpro tanto , for, it is only a law enacted by the procedure 
provided for such amendment (Art. 368) that could modify or over¬ 
ride a Fundamental Right without contravening Art. 13 (2).” 

It is necessary in this connection to explain what is the ‘consti- 
tutional transgression’ meant by Patanjali Sastri, J., in the words last 
quoted. His Lordship felt that if ‘procedure established by law’ meant 
procedure established by any and every piece of law that the Legislature 
might choose to make, the result would be that the protection conferred 
by the article would not deserve the name of a Fundamental Right 
inasmuch as, as his Lordship pointed out, the essential characteristic 
of a Fundamental Right is its paramountcy to State-made laws. 

12. 1950 S 0 27 [AIR V 37 C 6] : 1950 SCR 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

13. 1950 S C 27 (Pr 115) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

V^4. 1945 P C 48 (52) [AIR V 32] : 1945 F C R 161 (175) : I L R (1945) Ear (PC 
97 : 72 Ind App 57 : 46 Cri L Jour 589 (PC). 
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Hence his Lordship felt that inasmuch as Art. 21 was indisputably 
an article conferring a Fundamental Right, ‘it would he against all 
principle to construe that article as only conferring a right as against 
the Executive and not possessing that quality of paramountcy to State, 
made laws which is the essential feature of a Fundamental Right. 
But the other Judges of the Supreme Court did not feel it necessary to 
limit the connotation of the word ‘law’ in any such manner. 

Hence,^ it may now be taken as the settled position that the,;, 
expression ‘procedure established by law’ refers to the procedure ] 
prescribed by any law of the Legislature which is duly made. 15 The j 
expression is not confined to the procedure contained in any particular * 
statute such as the Civil or Criminal Procedure Codes. 10 Moreover, 
it is open to the Parliament or other legislative body to alter the 
prescribed procedure and such altered procedure also will be procedure 
established by law within the meaning of this article. 17 

It has been seen above that the Supreme Court has rejected the 
contention that the expression ‘procedure established by law’ in this 
article must be given the same meaning as the words ‘due process of 
law’ in the Fifth and the Fourteenth Amendments of the American 
Constitution. But it will not be out of place to refer briefly to the 
meaning of the expression under the American Constitution and one or 
two features of the concept involved in that expression. 

Kania, C. J., in Gopalan's case 18 pointed out four marked points 
of distinction between the ‘due process’ clause in the American 
Constitution and this article. Pie observed : 

Four marked points of distinction between the clause in the 
American Constitution and Art. 21 o f the Constitution of India may 

I 15 . 1952 Panj 309 (334) (Pr 151) [AIR V 39] : ILR (1952) Punj 3S1 : 1952 Cri L 
Jour 1313 (FB), Ajaib Singh v. State of Punjab. 

1953 Cal 522 (524) (Pr 7) [AIR V 40 C 193] : 1953 Cri L Jour 1187 (DB), Raj 
Bahadur v. Legal Remembrancer. 

1953 Hyd 145 (149) (Pr 14) (AIR V 40 C 64] : ILR (1951) Hyd 895 : 1953 Cri L 
Jour 78o, Abdul Munim Khan v. State of Hyderabad. 

[See also (1924) 2 Ir Rl04, The Kingv. The Military Governor of the Hair Park 
Camp. (Article 6 of the Irish Constitution providing that “liberty of the person f 
18 mviokbJe and no person shall be deprived of his liberty except in accordance* 
with law — In accordance with law” was interpreted to mean not rules of I 
natural justice but as the law in force at the time.)] 

J 2 , (Pr 38 > 0 IR V 0 33] : ILR (1951) Mys 284 : 52 Cri L Jour 
9J2 (I<B), Abdul Khader v. State of Mysore. (The expression is employed in a 
general sense to mean the steps to be taken in an orderly trial. There is* neither 
vested right to any particular form of trial or procedure, nor to a right of 
appeal; they being the creation of the statute should be governed by the statute 
with which a particular offender is tried. The expression “procedure established 
by law means the law of the land having statutory origin.) 

1 / 7 c 'n! 95 c 1 S ° 301 (Pr 2?) [AIR V 38 C 51] : 1951 S C R 621 : 52 Cri L Jour 1103 
(SC), S. Krishnan v. State of Madras. (Thus where the detention of the peti¬ 
tioners is by virtue of S. 12 of the Preventive Detention (Amendment) Act, a 
new detention under the amended Act, the procedure prescribed by the amended 
Act is the procedure established by law within the meaning of Art. 21.) 

\ 8 ' | 95 ° S ° 27 (Pr 15) [AIR V37 °6]i 1950 S C R 88 I 51 Cri L Jour 1383 
(SC), Goyalan v. State of Madras . 


s 


Article 21 
Note 8 


\ 


(b) “Due Pro¬ 
cess of Law”— 
Mean i n g of, 
under American 
Constitution 



522 


PROTECTION OF LIFE AND PERSONAL LIBERTY 


Article 21 
Note 8 


sj be noticed at this stage. (1) The first is that in the U. S. A. Constitution 
| the word ‘liberty’ is used simpliciter while in India it is restricted to 
i. personal liberty. (2) In theU. S. A. Constitution the same protection 
| is given to property while in India the Fundamental Right in respect 
of property is contained in Art. 31. (3) The word ‘due’ is omitted 
altogether and the expression ‘due process of law’ is not used . 
deliberately. (4) The word ‘established’ is used and is limited to 
‘procedure’ in our Art. 21.” 

The history of the ‘due process’ clause in the American Constitution 
is also given in the judgments of some of the Judges of the Supreme 
Court in Gopalan's case. 19 Patanjali Sastri, J., observed as follows in 
the course of his judgment 20 : 

.“No doubt, the American Judges have adopted the other 
connotation in their interpretation of the due process clause in the 
Fifth and Fourteenth Amendments of the American Constitution 
(“Nor shall any person be deprived of life, liberty or property 
without due process of law”). But that clause has an evolutionary 
history behind it. The phrase has been traced back to 28 Edw. Ill, 
Chap. 3 and Coke in his Institutes identified the term with the 
expression ‘the law of the land’ in the Great Charter of John. Even 
in England where the legislative omnipotence of Parliament is now 
firmly established, Coke understood- these terms as implying an 
inherent limitation on all legislation, and ruled in Dr. Bonham's 
case, 21 that ‘the common law will' control Acts of Parliament and 
sometimes adjudge them to be utterly void when they are against 
common right and reason.* Though this doctrine was later discarded 
in England as being ‘a warning rather than an authority to be 
followed’ ( Per Willes, J., in Lee v. The Bude and Torrington 
Junction By. Co. 22 ), it gained ground in America, at first as a weapon 
in the hands of the Revolutionists with which to resist the laws of 
Parliament and later as an instrument in the hands of the Judges 
for establishing the supremacy of the judiciary (see Calder v. Bull 29 ). 

In the latter half of the 19th century, this doctrine of a transcen¬ 
dental common law or natural justice was absorbed in the connotation 
of the phrase “due process of law” occurring in the Fifth and 
Fourteenth Amendments. By laying emphasis on the word ‘due’, 
interpreting ‘law’ as the fundamental principles of natural justice 
and giving the words ‘liberty’ and ‘property’ their widest meaning, 
the Judges have made the due process clause into a general restriction 
on all legislative power. And when that power was threatened with 
prostration by the excesses of due process, the equally vague and 

19 . 1950 S C 27 [AIR V 37 G 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

20 . 1950 S C 27 (Prs 109, 110) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SO), Gopalan v. State of Madras. 

21 . (1610) 8 Co Rep 113b (118a) : 77 E R 646. 

22 . (1871) L R 6 C P 576 (582) : 19 W R (Eng) 954. 

23 . (1798) 3 Dali 386 : 1 Law Ed 648. 
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expansive doctrine of ‘Police Powers’, i.e., the power of Government 
, to regulate private rights in public interest, was evolved to counteract 
such excesses. All this has been criticised as introducing great 
uncertainty in the state of the law in that country, for no one could 
be sure how due process of law would affect a particular enactment. 
A century after the phrase had been the subject of judicial interpreta¬ 
tion, one learned Judge observed in 1877 that i.t was incapable 
of precise definition and that its intent and application could only 
be ascertained by “the gradual process of inclusion and exclusion”; 
Davidson v. Admrs. of New Orleans , 2i and, as recently as 1948, 
another Judge referred to the difficulty of ‘giving definiteness to the 
vague contours of due process’ and ‘of spinning judgment upon 
State action out of that gossamer concept’; Haley v. State of Ohio?' 0 " 

Mukherjea, J., also traced the history of the expression ‘due 
process of law’ in his judgment 26 : 

“In the history of Anglo-American Law, the concept of ‘due 
process of law’ or what is considered to be its equivalent ‘law of the 
land’ traces its lineage far back into the beginning of the 13th 
century A. D. The famous 39th Chapter of the Magna Charta 
provides that 

‘no free man shall be taken or imprisoned or disseized or outlawed 
or exiled or in any way destroyed; nor shall we go upon him nor 
send upon him but by the lawful judgment of his Peers and by the 
law of the land? 

Magna Charta as a charter of English liberty was confirmed by 
successive English monarchs and it is in one of these confirmations 
(28 Ed. Ill, Chap. 3) known as ‘Statute of Westminster of the 
liberties of London’, that the expression ‘due process of law’ for the 
first time appears. Neither of these phrases was explained or defined 
in any of the documents, but on the authority of Sir Edward Coke 
it may be said that both the expressions have the same meaning. 
In substance, they guaranteed that persons should not be imprisoned 
without proper indictment and trial by Peers, and that property 
should not be seized except in proceedings conducted in due form 
in which the owner or the person in possession should have an 
opportunity to show cause why seizure should not be made : 
vide Willoughby on The Constitution of the United States, 
Vol. Ill, p. 1087. These concepts came into America as part of the 
rights of Englishmen claimed by the colonists. The expression in 
one form or other appeared in some of the earlier state constitutions 
and the exact phrase ‘due process of law’ came to be a part of the 
Federal Constitution by the Fifth Amendment which was adopted 

in 1791 and which provided that ‘no person shall.be deprived 

of life, liberty or property without due process of law.’ It was 

24 . (1878) 96 U S 97 : 24 Law Ed 616. 

25 . (1948) 332 U S 596 : 92 Law Ed 224. 

26 . 1950 S C 27 (Prs 182, 183) [AIR V 37 C 6] : 1950 S C R 88 *. 51 Cri L Jour 
1383 (SC), Goyalan v. State of Madras. 
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imposed upon the State Constitution in almost identical language 
by the Fourteenth Amendment in the year 1868. 

“What ‘due process of law’ exactly means is difficult to define 
even at the present day. The Constitution contains no description of 
what is ‘due process of law’, nor does it declare the principles by 
application of which it could be ascertained. In Twining v. New 
Jersey , 27 the Court observed : 

Few phrases in the law are so elusive of exact apprehension as 
this. This Court has always declined to give a comprehensive 
definition of it and has preferred that its full meaning should be 
gradually ascertained by the process of inclusion and exclusion 
in the course of the decisions of cases as they arise.’ 

It is clear, however, that the requirement of ‘due process of law’ in 
the United States’ Constitution imposes a limitation upon all the 
powers of Government, legislative as well as executive and judicial. 
Applied in England only as protection against executive usurpation 
and royal tyranny, in America it became a bulwark against arbitrary 
legislation: vide Hurtado v. People of California . 28 As it is a 
restraint upon the legislative power and the object is to protect 
citizens against arbitrary and capricious legislation, it is not within 
the competence of the Congress to make any process a ‘due process 
of law’ by its mere will; for that would make the limitation quite 
nugatory. As laid down in the case cited above, ‘it is not any act 
legislative in form that is law; law is something more than mere 
will exerted as an act of power.’ It means and signifies the general 
law of the land, the settled and abiding principles which inhere in 
the Constitution and lie at the root of the entire legal system. To 
quote the words of Daniel Webster in a famous argument before the 
Supreme Court: vide Dartmouth College case.™ 

‘By the law of the land is most clearly intended the general law_ 

a law which hears before it condemns, which proceeds upon enquiry 
and renders judgment only after trial. The meaning is that every 
citizen shall hold his life, liberty, property and immunities under 
the protection of the general rules which govern society.’ ” 

Reference may also be made to the judgment of Mr. Justice Miller 
of the Supreme Court of America in Davidson v. Board of Admrs. of 
New Orleans 30 in which he also traces the history of the meaning of 
the expression ‘due process of law’ in the American Constitution. 

It will be seen that, as pointed out by the Judges of the Supreme 
Court in Gopalan's case , 31 the phrase ‘dire process of law’ has not a 
definite connotation and expresses a very elastic conception. The best 

27. (1908) 211 U S 78 : 58 Law Ed 97. 

28 . (1884) 110 U S 516 (532) : 28 Law Ed 232. 

29 . (1819) 4 Wheaton 518 : 4 Law Ed 629, The Trustees of Dartmouth College 
v. Woodiuard. 

30. (1878) 24 Law Ed 616 (618) : 96 U S 97. 

31. 1950 S C 27 [AIR Y 37 C 6] : 1950 SCR 88 : 51 Cri L Jour 3383 (SO), 
Gopalan v. State of Madras. 
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description of the expression would be to say that it means in each 
particular case such an exercise of the powers of Government as the 
settled maxims of law permit and sanction and under such safeguards 
for the protection of individual rights as those maxims prescribe for 
the class of cases to which the one in question belongs. 32 

Kania, C. J., also points out how the phrase ‘due process of law’ 

does not have a definite connotation under the American Constitution 

and according to the decisions of the Supreme Court of America how it 

has been given diverse meanings at different times and under different 

circumstances, so much so that the conclusion reached by Willis and 

Cooley in their books on Constitutional Law’ of America is that the 

expression means reasonable law according to the view of the majority 

of the Judges of the Supreme Court holding office at a particular 
time. 83 


In spite of the indefiniteness of the expression ‘due process of law’’ 

in the American Constitution, Prof. Willis in his Constitutional Law 

of the United States (1936) points out at p. 662 that ‘due process,’ 

as a matter of procedure requires certain inherent elements of justice 

in the determination of questions rather than that any certain form 

be used in arriving at the decision. He points out that as recognition 

of this, were developed as the modern essentials of due process (l) 

notice, (2) opportunity to be heard, (3) an impartial tribunal, and (4) 

an orderly course of procedure. Prof. Willis then proceeds to discuss 
these requirements. 


Fazl Ali, J., in his judgment 34 sets out certain quotations from some 
of the decisions of the American Supreme Court construing the word 
‘law’ as used in the expression ‘due process of law’’ in so far as it bears 
on the question of lega ^procedure. We are giving'below the quotations : 

(1) Although the Legislature may at its pleasure provide new 
remedies or change old ones, the pow’er is nevertheless subject to the 
condition that it cannot remove certain ancient land-marks, or take 
away certain Fundamental Rights which have been always recog¬ 
nized and observed in judicial procedures : Bardwell v. Anderson A 5 

(2) By the law of the land is most clearly intended the general 
law; a law which hears before it condemns, wffiich proceeds upon 
inquiry and renders judgments only after trial. The meaning is that 
every citizen shall hold his life, liberty and property, and immunities 

under the protection of the general rules which govern society: 
Dartmouth College case. 30 


3 /aV.\ 9 ^? S ? 27 * Pr 185) tAIR V 37 0 : !950 S C R 88 : 51 Cri L Jour 1383 

(bC ), Gopalan v. State of Madras. (Per Mukerjea J —Citing Cooley’s Constitu¬ 
tional Limitations, Vol. II, p. 741.) 

33 * 19 ®° S C 27 < Pr 16) CAIB V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
IbC), Gopalan v. State of Madras. 

3 ,t- n , 19 ® 0 S , G 27 < Pr 71 ) C AI » V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
IbO), Gopalan v. State of Madras. 

35. (1890) 44 Minn 97 : 9 L R A 152. (Cited in AIR 1950 S C 27 (58) ) 

Woodward Wheat ° D 518 : 4 LaW Ed 629 ’ The Truste ™ of Dartmouth College v. 
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(3) Can it be doubted that due process of law signifies a right 
to be heard in one’s defence? If the legislative department of the 
Government were to enact a statute conferring the right to condemn ' 
the citizen without any opportunity whatever of being heard, would 
it be pretended that such an enactment would not be violative of 
the Constitution ? If this be true, as it undoubtedly is, how can it 
be said that the judicial department, the source and fountain of 
justice itself, has yet the authority to render lawful that which if 
done under express legislative sanction would be violative of the 
Constitution? If such power obtains, then the judicial department of 
the Government sitting to uphold and enforce the Constitution is the 
only one possessing a power to disregard it. If such authority exists 
then in consequence of their establishment, to compel obedience to 
law and enforce justice, Courts possess the right to inflict the very 
wrongs which they were created to prevent: Hovey v. Elliott? 7 

“(4) It is a rule as old as the law, and never more to be res¬ 
pected than now, that no one shall be personally bound until he has 
had his say in Court, by which is meant, until he has been duly 
cited to appear, and has been afforded an opportunity to be heard. 
Judgment without such citation and opportunity wants all the attri¬ 
butes of a judicial determination; it is judicial usurpation and oppres¬ 
sion, and can never be upheld where.justice is justly administered: 
Galpin v. Page.” 88 

Patanjali Sastri, J., 89 sets out certain basic requirements which, 
it was contended, were implied in the phrase ‘due process of law’ and 
these were: (1) an objective and ascertainable standard of conduct to 
which it is possible to conform, (2) notice to the party of the accusa¬ 
tion against him, (3) a reasonable opportunity £pr him to establish his 
innocence, and (4) an impartial tribunal capable of giving an unbiased 
judgment. 

Numerous are the decisions of the Supreme Court of America 
bearing on the meaning of the words “due process of law.” 40 But in 

37. (1897) 167 U S 409 (417): 42 Law Ed 215. 

38. (1878) 18 Wall 350 : 21 Law Ed 959. 

39 . 1950 S C 27 (Pr 107) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras . 

40. (1949) 337 U S 773 : 93 Law Ed 1686, Gibbs v. Burke. 

(1948) 332 U S 596 : 92 Law Ed 224, Haley v. Ohio. 

(1936) 297 U S 278 : 80 Law Ed 682, Brown v. Mississippi. 

(1937) 302 U S 300 : 82 Law Ed 276, Natural Gas Pipeline Co. v. Slattery. 

(1932) 287 U S 45 : 77 Law Ed 158, Powell v. Alabama . 

(1927) 273 U S 510 : 71 Law Ed 749, Turney v. Ohio. 

(1923) 261 U S 86 : 67 Law Ed 543, Moore v. Dempsey. 

(1908) 211 U S 78 : 53 Law Ed 97, Tiuining v. Neio Jersey. 

(1908) 209 U S 123 : 52 Law Ed 714, Ex parte Young. 

(1900) 176 U S 581 : 44 Law Ed 597, Maxwell v. Dow. 

(1897) 167 U S 409 : 42 Law Ed 215, Hovey v. Elliot.' 

(1884) 110 U S 516.28 Law Ed 232, Hurtado v. People of California. 
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view of the decision of the Supremo Court of India in Gopalan 1 s case 41 
these decisions have no more than an academical interest in the context 
of Art. 21 and so they are not being noticed in detail here. The general 
nature of the evolution of the due process clauso and its interpretation 
under the American Constitution is made sufficiently clear by the judg¬ 
ments in Gopalan's case 42 from which we have set out certain important 
passages above. ' 

The above discussion more or less is devoted to the meaning of 
Taw’ in the phrase ‘procedure established by law’. The next question 
is about the significance of the word ‘procedure '. It has already been 
seen at the beginning of this note that the use of this word does not 
make this article a merely procedural provision. 

In Gopalan v. State of Madras ,* 3 .Justice Patanjali Sastri observed: 
“ ‘Process’ or ‘procedure’ in this context connotes both the act and the 
manner of proceeding to take away a man’s life or personal liberty.” 
It was observed by Mukherjea, J., in the same judgment 44 that the 
expression ‘procedure’ means the manner and form of enforcing the 
law. Das, J., 45 observed that the word ‘procedure’ in Art. 21 must be 
taken to signify some step or method or manner of proceeding leading 
up to the deprivation of life or personal liberty. Undoubtedly, the 
word ‘procedure’, when construed as covering also the act of taking 
away a person’s life or personal liberty, seems to be subject to a rather 
strange construction and the meaning attributed to that word by 
Mukherjea and Das JJ. seems to be more natural. But it is feared that 
in the context in which that word occurs in Art. 21, the meaning* 
given by Patanjali Sastri, J., is to be preferred as otherwise we are left 
in the position that the article will not cover a substantive law like 
the Penal Code and will practically lead to a stalemate by providing 
only for the validity of procedural enactments and leaving out of 
account enactments of substantive law with reference to which alone 
procedural enactments can have any operation. This is a further reason 
for holding that the article is not a mere procedural provision but is 
also a substantive provision. 

The effect of holding that the word Taw’ in this article means 
only enacted law and that Art. 19 does not apply to the subject of 
the deprivation of life or personal liberty (see Note 5) is that the 
reasonableness or otherwise of statutory provisions under which the 
lives and liberties of persons can be taken away are not subject to 
judicial review as in the case of legal provisions imposing restrictions 
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41 . 1950 S C 27 [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

42. 1950 S C 27 [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1333 (SC), 
Gopalan v. State of Madras. 

43 . 1950 S C 27 (Pr 106) [A I R V 37 C 6] : 1950 SCR 88 : 51 Cri L Jour 
1383 (SC). 

44 . 1950 S C 27 (Pr 180) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
. (SC), Gopalan v. State of Madras. 

45 . 1950 S C 27 (Pr 228) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 
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on the exercise of the Fundamental Rights under Art. 19. 46 No doubt 
this is an anomalous result. While, for instance, in the case of a right 
to move freely from one part of the country-to another, which is, as 
pointed out by Ilania, C. J., 47 a comparatively minor right the 
Constitution enacts that any legislative interference with the right 
must be reasonable and must be capable of being scrutinised by the 
• Courts, in the case of the most Fundamental Right of living and that 
of personal liberty, the Constitution leaves the whole matter to the 
tender mercies of the Legislature and the Courts of the land are not 
given any power to examine the reasonableness or the justice of the 
provisions of law under which human liberties and human lives may 
be placed in jeopardy at the will of the Legislature. Nevertheless, 
there is no doubt as to the position that the final word to determine 
the law on the subject of the right to life and personal liberty is given 
to the Legislature. 48 Such a result may not be logical in the context 
of a Constitution which is given a place superior to laws. To adapt the 
words of Kania, C. J., 49 one may like that a right conferred by Art. 21 
must cover a larger area than is actually the case but to give such 
a right is not the function of the Court; it is the function of the 
Constitution. Whether it is logical or not in the context of the 
Constitution, the meaning of Art. 21 in the light of the Supreme Court 
decision is clear. (See also Note 5.) 

Undoubtedly, there is the possibility of the abuse of legislative 
power. But as pointed out by the Supreme Court of America, 50 the 
‘possibility of abuse of legislative power does not disprove its existence. 

It has already been mentioned that Patanjali Sastri, J., felt it to 
be a constitutional transgression to construe Art. 21 in such a way 
that the right conferred by it would not be paramount to State-made 
laws but would only be a protection against executive tyranny. But 
although the other learned Judges equally felt it an embarrassing 
situation to have to decide that Art. 21 conferred a Fundamental 
Right and at the same time that that Fundamental Right was not 
immune from legislative interference but could only be set up against 
executive misgovernment, yet they felt themselves helpless in the face 
of what they held to be the clear provision of the article and came to 
the conclusion that the article conferred nothing more than protection 
against executive authority and not against legislative authority. 

Mukherjea, J., 51 considered also the aspect whether a right of such 

46 . 1950 S C 27 (Prs 113, 114, 116) [A I R V 37 C 6]: 1950 S C R 88 : 51 Cri L 
Jour 1383 (SC), Gopalan v. State of Madras. 

47. 1950 S C 27 (Pr 12) [A I R V 37 C 6] : 1950 SCR 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

48 . 1950 S C 27 (Pr 19) [A I R V 37 C 6] : 1950 S G R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

49 . 1950 S C 27 (Pr 18) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

50 . (1888) 127 U S 678 (686) : 32 Law Ed 253, Powell v. Pennsylvania. 

51 . 1950 S C 27 (Prs 194, 196) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC), Gopalan v. State’of Madras. 
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a type could at all be worthy of the nan\e of a Fundamental Right. 
Apart from the fact that the Constitution unequivocally treated it 
as a Fundamental Right whatever its limitations, Mukherjea, J. t con- 
sidered that even a protection solemnly declared by the Constitution 
against executive action could be considered a Fundamental Right. 
Mukherjea, J., admitted the force of the argument that a right which 
can be taken away at the sweet will and pleasure of the Legislature 
did not deserve to be called a Fundamental Right. He said : “To quote 
the words of an American Judge, it would sound very much like the 
Constitution speaking to the Legislature that tho latter could not 
infringe the right created by these articles unless it chose to do so : 
vide per Bronson, J., in Taylor v. Porte.™" But he pointed out that 
the Court was not concerned with the policy of the Constitution. He 
proceeded to observe as follows : 

“The Fundamental Rights not merely impose limitations upon 
the Legislature, but they serve as checks on the exercise of executive 
powers as well, and in the matter of depriving a man of his personal 
liberty, checks on the high-handedness of the executive in the shape 
of preventing them from taking any step which is not in accordance 
with law, could certainly rank as Fundamental Rights. In the 
Constitutions of various other countries the provisions relating to 
protection of personal liberty are couched very much in the same 
language as in Art. 21. It is all a question of policy as to whether 
the Legislature or the judiciary would have the final say in such 
matters and the Constitution-makers of India deliberately decided to 
place these powers in the hands of the Legislature.” 

His Lordship went on to point out that Art. 21' is modelled on Art. 31 
of the Japanese Constitution of 1916 which is worded in the same fashion. 
It will be seen that Mukherjea, J’s. approach on this aspect of the 
subject-is different from that of Patanjali Sastri, J., which has already 
been referred to above. 


Although no doubt the power of the Legislature overrides and 
controls the right conferred by this article and to that extent cannot 
but be felt as an infirmity in the provision, as was undoubtedly felt by 
the Judges in the Supreme Court case, yet it must also be remembered 


that the position in point of law in England is not different and there, 
in spite of the supremacy of Parliament, the Parliament has not been 
known to legislate against well-recognised principles of natural justice 
accepted as such in all civilised countries. 68 It may be hoped that the 
Indian Parliament and State Legislatures of India will emulate the 
example of the British Parliament in this matter. Further, as pointed 
out by Patanjali Sastri, J. in Gopalan's case , 64 in a free democratic 
republic like that of India, drastic changes in the normal law of 


52 . 4 Hill 140. (Cited in AIR 1950 S C 27 (102).) 

53 . 1950 S C 27 (Pr 30) [A I R Y 37 C 6] : 1950 S C R 88 : 51- Cri L Jour 1383 
(SC), Gopalan v. State of Madras. (Per Kania C. J.) 

54 . 1950 S C 27 (Pr 116) [A I R V 37 C 6]: 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 
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procedure to the detriment of the rights of ■ the people, though 
theoretically possible, would be difficult to bring about, and that 
practical difficulty will be the measure of the protection afforded by 
Art. 21. 

The meaning and effect of the phrase ‘except according to procedure 
established by law’ in this article have been explained above and it 
has been shown that the article only affords protection against 
executive' authority. In this connection it has to be stated that 
independently of any Fundamental Rights provided by any written 
constitution, it is an established principle of law that the Executive 
cannot take away the life and the liberty of a person on its own 
responsibility unless it has the support of some legal provision for 
doing so and is acting within the bounds of the law. 65 It is well-known 
that under the Code of Criminal Procedure, S. 491, the High Court 
has power to order that a person illegally or improperly detained in 
public or private custody within the limits of the jurisdiction of the 
Court be set at liberty. So, independently of any provision in any 
written constitution, before the Executive can take away the life or 
liberty of a man, it has to show that it is acting within the limits of 
the law. 

Dicey in his Introduction to the Study of the Law of the 
Constitution (9th Edn., page 188), gives as the first conception 
involved in the supremacy of the Rule of Law, which is characteristic 
of the British system of jurisprudence, the following : “That no man is 
punishable or can be lawfully made to suffer in body or goods except 
for a distinct breach of law established in the ordinary legal manner 
before the ordinary Courts of the land.” The above shows that the 
Executive as such has no power to curtail the right of personal liberty 
of any man or take away his life and that the matter is solely one of 
a person being punished after trial in due course of law by the .Courts 
of the land. But in emergencies like war the Executive in England as 
well as in India before the advent of the Constitution has enjoyed the 
power of detaining persons without adopting a normal procedure of 
trial for offence by them. But never has it been doubted that the 
Executive must act within the limits of the law and Courts are always 
free to see whether the action of the Executive is protected by law 
although the coverage afforded by such protection of the law for 
executive action may be very wide indeed. In Eshugbayi v. Govern - 
merit of Nigeria Lord Atkin observed as follows : 

“The Governor, acting under the Deportation Ordinance, acts 
solely under executive powers, and in no sense as a Court. As the 
Executive he can only act in pursuance of the powers given to him 
by law. In accordance, with British Jurisprudence no member of 
the Executive can interfere with the liberty or property of a British 
subject except on the condition that he can support the legality of 
his action before a Court of Justice. And it is the tradition of 


55. 1931 P C 248 (252) [AIR V 18] (PO), Eshugbayi v. Govt. of Nigeria. 

56. 1931 P 0 248 (252) [AIR Y 18]. 
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British Justice that Judges should not shrink from deciding such Article 21 
issues in the face of the Executive.” Note 8 

In Sitao Jholia v. Emperor , 57 Niyogi, J., of the Nagpur High 
Court emphatically asked the question, “can it be reasonably said that 
because there is no express provision anywhere in that Act (Govern¬ 
ment of India Act, 1935) affecting the personal liberty of the subject 
that it can be invaded otherwise than by the authority of law?” Pie 
observed as follows in the same judgment: 

“The rights of personal freedom, protection of one’s life and 
limb and of one's good name are as well recognised (though nowhere 
defined) in India as in England. The right of self-defence for 
instance afforded by the. Indian Penal Code enables one to repel 
unlawful force by force. That is primarily a natural right. .On the 
same principle a person who is threatened with legal proceedings 
which are calculated to affect his person or property has an absolute 
right uO be heard in his defence. It is a right -which is implied by 
natural justice. See the King v. Nilson . 68 It is a powerful principle 
of justice in all judicial proceedings : Wood v. World .” 59 

In Bex v. Secretary of State for Home Affairs, 60 Scrutton, L. J., 
observed as follows : “A man undoubtedly guilty of murder must yet 
be released if due forms of law have not been followed in his 
conviction.” 

Similar observations were made by Justice Davis delivering the 
opinion of the Supreme Court of America in Ex parte Milligan 01 in 
which he said : 

“It is the birthright of every American citizen when charged 
with crime, to be tried and punished according to law. The power of , 

punishment is alone through the means which the laws have provided 
for that purpose, and if they are ineffectual, there is an immunity 
from punishment, no matter how great an offender the individual 
may be, or how much his crimes may have shocked the sense of 
justice of the country, or endangered its safety. By the protection 
of the law, human rights are secured; withdraw that protection, and 

they are at the mercy of wicked rulers, or the clamour of an excited 
people.” 

The above principle, namely, that the State must act within the 
limits of the law in any proceeding affecting the life or liberty of a 
person is also inculcated and illustrated by other decisions among 
which may be mentioned Emperor v. Vimlabai Deshpande , 62 See 

57 . 1943 Nag 36 (42) [AIR V 30] : 44 Cri L Jour 237 (DB). 

58 . (1835) 111 E R 624 (627) : 3 Ad & E 817. 

59 . (1874) L R 9 Ex 190 (196, 197) : 22 W R (Eng) 709. 

60. (1923) 2 K B 361 (382) : 92 LJKB 797. (Quoted by Kania C. J. in A I R 
1950 S C 27 (Para 20.)) 

61. (1866) 18 Law Ed 281 (295) : 4 Wall 2. 

62. 1946 P O 123 (127) £AIR V 33 C 39] : 73 Ind App 144 : ILR (1946) Nag 651: 

47 Cri L Jour 831 (PC). (Arrest under Defence of India Rules.) 
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also the undermentioned case. 63 

Thus, in effect, this article has only guaranteed a principle which 
was already well established and does not indicate any advance over 
the previous position so far as the right of a person to his life or liberty 
is concerned. 04 It may, however, be conceded that it has crystallised 
and given a permanent place as a fundamental principle of the Con¬ 
stitution, to a principle which was previously only part of the common 
law. 60 The fact that the principle, albeit a well-established one under 
the common law, finds a place as a solemn declaration as a Funda¬ 
mental Right in the Constitution may be at least a theoretical gain. It 
may also be noted, as pointed out by Mukherjea, J., in the passage 
quoted from his judgment in G opal an 1 s case , 66 that the article is couched 
in the usual form in which the provisions relating to protection of 
personal liberty are couched in the written constitutions of various 
countries. Further, Art. 22 contains various constitutional guarantees 
for the protection of arrested persons and also persons sought to be 
incarcerated under preventive detention law. These provisions of 
Art. 22 cannot be contravened by any legislation. So it cannot be 
said that the personal liberty or the lives of people under the Constitu¬ 
tion are absolutely at the mercy of the Legislature and that the 
Constitution does not contain any provision for their protection against 
the Legislature. 

The next question is as to the powers of the Courts under the 
article vis-a-vis any legislative provision affecting the rjght of a person 
to life or personal liberty. As already stated, unlike under Art. 19, 
under this article the reasonableness or otherwise of such provisions is 
not open to examination by Courts. 

The Courts* powers under this article will include the following : 

(1) to see if the deprivation of life or personal liberty of a person is 

under any law; 

(2) to see what is the procedure which the law prescribes in the 

matter; ___ 

63. 1948 All 225 (Pr 12) [AIR V 35 C 95] : I L R (1948) All 233 : 49 Cri L Jour 
257, Jamil Ahmad v. Emperor. (Under S. 5, U. P. Maintenance of Public Order 
(Temporary) Act, it is the duty of the officer concerned to inform the person 
detained of his right to make representation against the order and to afford 
him the earliest practicable opportunity of doing so. Failure to do this is 
violation of the mandatory provision of the law and the person detained is 
prejudiced thereby. (In this case he was ordered to be released.)) 

64. 1952 S 0 106 (108) (Pr 9) [A I R V 39 C 20] :.1952 SCR 395 : 1952 Cri L • 
Jour 656 (S C), Naranjan Singh v. State of Punjab (I). 

1950 S C 27 (Pr 20) [A I R V 37 C 6] : 1950 S G R 88 : 51 Cri L Jour 1383 (S C), 
Oopalan v. State of Madras. (Per Kania , C. J. — It is only the principles of 
Eshugbayi Eleko v. Govt . of Nigeria, A IiR 1931 P C 248 and King v. Secy, of 
State for Home Affairs . (1923) 2 KB 361 (382) : 92 L J K B 797, that seem 
to be guaranteed by the Constitution of India.) 

65. 1951 Mad 1015 (Pr 10) [A I R V 38 C 354] : 1952 Cri L Jour 170 (DB), 

Venkataramayi v. Commr. of Police, Madras . * 

66. 1950 S C 27 [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (S O), 
Gopalan v. State of Madras . 
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(3) to see whether all the essential requirements of the procedure 

are satisfied; and 

(4) to see whether the law is a valid law. 

Thus, the Court has to see under the authority of which law action is 
being taken 67 and whether all the requirements of the law have been 
complied with. The Court has also to see whether the law is a valid 
one. 68 The law must have been passed by a competent Legislature 68 
and must not be repugnant to the Fundamental Rights in the Consti¬ 
tution. 70 Thus, the law must not be opposed to the equal protection • 
clause in Art. 14. 71 (See Art. 14, Note 25.) Similarly, the law must 
not be opposed to Art. 22. 72 (As to applicability of Art. 19 to laws 
for deprivation of personal liberty, see Note 5.) 

67. 1950 S C 27 (Prs 106, 180) (A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (S C), Gopalan v. State of Madras. 

68. 1951 Raj 127 (Pr 11) [A I R V 38 C 56] : 52 Cri L Jour 1021 (DB), Birma v. 
State. (The extradition treaty between the former Dholpur State and the British 
Government not having been incorporated into the law of that State by Legisla¬ 
tive enactment cannot be regarded as a part of the municipal law of the Dholpur 
State and the detention of a person under the provisions of such treaty caunot 
be said to be according to procedure established by law within the meaning of 
Art. 21, Constitution of India, and as such is invalid—The practice of surrender¬ 
ing fugitive criminals in accordance with the treaty followed by the former 
Dholpur State till the time of its merger cannot be deemed to be a law that can 
be continued under Art. 372 of the Constitution of India.) 

(1888) 127 U S 678 (686): 32 Law Ed 253, Powell v. Pennsylvania.' (The judiciary 
department is bound not to give effect to statutory enactments that are plainly 
forbidden by the Constitution.) 

{See 1951 Hyd 97 (Pr 33) [A I R V 38 C 45] : 52 Cri L Jour 1123 (DB), Mohd. 
Kasim Bazvi v. State of Hyderabad. (Where a trial held by a special Tribunal 
under the Hyderabad Special Tribunals Regulation was defective but the defect 
was cured by the Validating Regulation passed by the military Governor on 
6-10-1949, it was held that there could be no infringement of Art. 21 of the 
Constitution as the Validating Regulation was as much the law as the Regula¬ 
tion appointing the Tribunal.) 

69. See 1950 F C 67 (Pr 8) [A I R V 37 C 6] : 1949 F C R 657 : 51 Cri L Jour 
1011 (FC), Bex v. Basudeva. (Section 3 (1) (i) of the U. P. Prevention of Black¬ 
marketing (Temporary Powers) Act (22 of 1947) is not within the power of the 
Provincial Legislature.) 

70. 1950 S C 27 (Pr 180) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

71. 1952 S C 123 (126) (Pr 7) [A I R V 39] : 1952 S C R 435 : 1952 Cri L Jour 

805 (SC), Kathi Baning v. State of Sauraslitra . (Per Patanjali Sastri, C. J _ 

It is not correct to say that Art. 14 provides no further constitutional protection 
to personal liberty than what is afforded by Art. 21 —Art. 14 remains an im¬ 
portant bulwark against discriminatory procedural laws.) 

72. 1950 S C 27 (Prs 171, 215) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. 

1950 All 562 (Pr 38) [A I R V 37 C 226] : ILR (1952) 1 All 8 : 52 Cri L Jour 

1282 (DB), Harpal Singh v. State..(Per Baghubar Dayal , J _S. 123A, Criminal 

P.C., as amended in U.P., being inconsistent with the provisions of Art. 22 (1) and 
(2) of the Constitution of India is void under Art. 13 (1) of the Constitution 
— Any detention under S. 123A, Criminal P. C., would be illegal as the person 
detained is deprived of his personal liberty by a process which is not in accord¬ 
ance with procedure established by law.) 
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In this connection it has to be remembered that the Constitution 
of India is a written constitution and though it has adopted many of 
the principles of the English Parliamentary system, it has not accepted 
the English doctrine of the absolute supremacy of Parliament in 
matters of legislation. In this respect it has followed the American 
Constitution and other systems modelled on it. Notwithstanding the 
representative character of their political institutions, the Americans 
regard the limitations imposed by their Constitution upon the action 
of the Government, both legislative and executive, as essential to the 
preservation of public and private rights. They serve as checks upon 
what has been described as the despotism of the majority. As was 
observed in the case of Hurtado v. People of California , 73 “A Govern¬ 
ment, which recognised no such rights, which held the lives, the 
liberty and the property of its citizens subject at all times to the 
absolute disposition and unlimited control of even the most democratic 
depositary of power, is after all but a despotism.” In India, it is the 
Constitution that is supreme and the Parliament as well as the State 
Legislatures must not only act within the limits of their respective 
legislative spheres as demarcated in the three Lists occurring in 
Sch. VII to the Constitution, buf Part III of the Constitution guarantees 
to the citizens certain Fundamental Rights which the legislative 
authority can on no account transgress. The statute law must in all 
cases he in conformity with the' constitutional requirements and it is 
for the judiciary to decide whether any enactment is unconstitutional 
or not.' 4 These principles apply in full force to ‘law’ mentioned in 
Art. 21 under which a person’s life or liberty is taken away. 

But Courts are not at liberty to declare an Act void merely 
because in their opinion it is opposed to a spirit supposed to pervade 
the Constitution but not expressed in words. Where the fundamental 
law has not limited, either in terms or by necessary implication, the 
general powers conferred upon the Legislature, Courts cannot declare a 
limitation under the notion of having discovered something in the spirit 
of the Constitution which is not even mentioned in the instrument. 75 

1951 Mad 1015 (Prs 34, 63, 67) [A I R V 38 C 354] : 1952 Cri L Jour 170 (DB), 
Venlcataraman v. Conimr . of Police , Madras. (The provisions of the Madras 
Maintenance of Public Order Act (23 of 1949), relating to preventive detention 
are totally repugnant to the provisions of Arts. 21 and 22 of the Constitution 
and are therefore ultra vires and void.) 

1950 Pat 265 (Pr 30) [AIR V 37 C 67]: ILR 29 Pat 335: 51 Cri L Jour 1081 (DB), 
Brahmeslnvar Prasad v. State of Bihar. (The provisions of the 5)har Mainten¬ 
ance of Public Order Act (3 of 1947) being inconsistent with Arts. 22 (4) and (5) 
of the Constitution of India have become void on coming into force of the Con¬ 
stitution.) 

73. (1884) 110 U S 516 (537) : 28 Law Ed 232. 

74. 1950 S C 27 (Pr 161) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

75. 1950 S C 27 (Pr 26) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. (Per Kania , C. J.) 

[But see 1951 Hyd 64 (Pr 2) [A I R V 38 C 19] : ILR (1951) Hyd 818 (DB), 

Veiikatnarsa v. State. (Section 5 of the (Hyderabad) Public Safety and Public 
Interest Regulation (12 of 1358F) is inconsistent with the provisions of Art. 21 
of the Constitution and is, therefore, void under Art. 13—Wide powers given to 
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A punitive statute must not be vague. It is necessary, before 
holding a person guilty of an offence, that he must be in a position to 
know what he has to do or abstain from doing. 70 If the criminal 
statute is too vague and uncertain, the mere fact that the actual charge 
made is not uncertain will not validate the proceedings because it is 
the statute that has to be free from vagueness in order to be valid. 77 

The next matter to be considered by the Court is to see what is 
the procedure required by law for depriving a person of his life or 
personal liberty, for the Constitution has provided that unless such 
procedure is followed a person cannot be deprived of his life or per- 
sonal liberty. 78 Where a law enables the Executive to deprive a person 
of his personal liberty at its sweet will and pleasure and lays down no 
procedure to be followed in the matter, such a law will be repugnant 
to this article. 79 But under this article the discretion of deciding what 
the procedure should be and to what extent it needs to be prescribed 
has been given entirely to the Legislature. Obviously, it cannot be 
necessary that every detailed step of the procedure need be mentioned. 80 
Further, no one has a vested right in procedure and the Legislature 
may modify it in any manner it thinks fit. 61 In other words, the 

security officer—Such powers are against spirit of Part III of the Constitution, 
relating to Fundamental Rights — S. 5 is, therefore, inconsistent with Art. 21 

and is void — Note : — This view is opposed to the view of Kania, C. J., in 
AIR 1950 S C 27 at Para 26 (S C).)] 

76. 1950 S C 27 (Pr 27) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

(1939) 306 U S 451 (453) : 83 Law Ed 888 (890), Lanzetta v. New Jersey. (Statute 
penalizing “gangsters” and declaring that “any person not engaged in any lawdul 
occupation, known to be a member of any gang, consisting of two or more persons, 
who has been convicted at least 3 times of being a disorderly person, or who has 
been convicted of any crime, is a gangster,” is so vague and uncertain in its 
definition of offence as to be repugnant to due process clause.) 

(1926) 269 U S 385 : 70 Law Ed 322 (329), Connally v. General Construction Co. 
(The terms of* a penal statute creating a new offence must be sufficiently explicit 
to inform those who are subject to it what conduct on their part will render 
them liable to its penalties—The statute which forbids or requires the doing of 
an act in terms so vague that men of common intelligence must necessarily 
guess at its meaning and differ as to its application, violates the first essential 
of due process of law—A statute requiring a contractor under a penalty to pay his 
employees, not less than the current rate of per diem wages in the locality where 
the work is performed, is so uncertain as to deprive contractors of their property 
without due process of law.) 

77. (1939) 306 U S 451 (453) : 83 Law Ed 888 (890), Lanzetta v. New Jersey. 

78. 1950 S C 27 (Pr 242) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

79. 1951 Hyd 64 (Pr 2) [A I R V 38 C 19] : I L R (1951) Hyd 818 (DB), Venkat - 
narsa v. State. 

80. 1951 All 456 (Pr 2) [A I R Y 38 C 96], Mohd. Athar Rizvi v. State. (Under 
the Preventive Detention Act the Legislature empowered the authorities to make 
an order of detention on being satisfied that one of the conditions laid down in 
8. 3 exists, and it is not necessary that the Legislature should also have gone on 
to say by what process that satisfaction should have been arrived at.) 

81. 1951 Mys 72 (Pr 35) [AIR V 38 C 33]: ILR (1951) Mys 284: 52 Cri L Jour 992 
(FB), Abdul Khader v. State of Mysore. (It is open to the Legislature to deter- 
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Article 21 Legislature is left free to lay down any procedure within the ambit of 

Note 8 legislative powers conferred upon it under the Constitution subject to 

the limitation that there is no invasion of Fundamental Rights. 82 An 
Act empowering a State Government to direct offences or classes of 
offences to be tried by special Courts may be valid. 83 

After ascertaining the requirements of the law and of the proce¬ 
dure established by it, the Court has to see whether those requirements 
have been completely satisfied in the particular case that comes before 
it. bi Where the deprivation of personal liberty is not according to 
procedure established by law, the Court must order the release of the 

detained person. 85 In regard to this, certain general principles should 

-------- 

mine what evidence may be received and the effect of such evidence so long as 
Fundamental Rights are preserved — A right of appeal is not considered to be 
essential for protection of Due Process of Law.) 

82. 1952 Nag 118 (Pr 21) [AIR V 39 C 45 (10)] : I L R (1952) Nag 14 : 1952 Cri 
L Jour 646 (DB), Jagjiwanrao v. The State. (Madhya Pradesh Public Security 
Measures Act (23 of 1950), S. 12, does not contravene Art. 21 of the Constitution 
of India.) 

83. 1952 S C 123 (Prs 20, 22) [AIRV39]: 1952 S C R 435 : 1952 Cri L Jour 
805 (S C), Kathi Bailing v. State of Saurashtra. (Saurashtra State Public 
Safety Measures (Third Amendment) Ordinance (66 of 1949) held valid— AIR 
1952 S C 75 (SC), Disting.) 

1951 Mys 72 (Pr 40) [AIR V 38 C 33] : I L R (1951) Mys 284 : 52 Cri L Jour 992 
(FB), Ahclul Ehader v. State of Mysore. (The provisions of the Mysore Special 
Criminal Courts Act (24 of 1942)/are not repugnant to Art. 21 of the Constitution 
and as such the Act is not void.) 

[See also 1952 Nag 118 (Pr 26) [AIR V 39 C 45 GO) ]: ILR (1952) Nag 14 : 1952 
Cri L Jour 646 (DB), Jagjhvanrao v. The State. (The accused has no absolute 
right to be tried under the Criminal Proceedure Code.)] 

84. 1952 S C 27 (28) (Pr 4) [A I R V 39 C 7] : 1952 SCR 368 : 1952 Cri L Jour 
321 (S C), Malxhan Singh v. State of Punjab (I). (It cannot be too often 
emphasised that before a person is deprived of his personal liberty the procedure 
established by law must be strictly followed.) 

1952 S C 106 (108) (Pr 9) [A I R V 39 C 20] : 1952 S C R 395 : 1952 Cri L Jour’ 
656 (SC), Naranjan Singh v. State of Punjab (I). (Do.) 

1952 Cal 798 (798) (Pr 3) [A I R V 39] : 1952 Cri L Jour 1662, Khudi Prosad v. 

The State of West Bengal. - • • 

1951 Bom 161 (Pr 11) [A I R V 38 C 31] : I L R (1950) Bom 736 : 52 Cri L Jour 
62 (DB), In re S. V. Ohate. (The satisfaction contemplated by S. 3 (1) (a), 
Preventive Detention Act (1950), must be related to the person, against whom 
the order is made, acting in a prejudicial manner—There must be at least a rea¬ 
sonable probability of the person acting in a prejudicial manner— Of course, the 
satisfaction has got to be of the detaining authority and on a judgment, which 
he himself has to come to, that there is a reasonable probability that but for the 
detention the person against whom the order is to be made, will act in a pre¬ 
judicial manner_The detaining authority must be satisfied that it was neces 

sary to detain the person at the date when the order was made—Thus where an 
order of detention is passed in 1950 against a person who is already under deten¬ 
tion from 1948, it is not open to the detaining authority in 1950 to fall back 
upon the satisfaction of the detaining authority in 1948.) 

1951 Bom 30 (Pr 3) [A I R V 3S C 12]: ILR (1951) Bom 190 ; 52 Cri L Jour 366 
(FB), In re Pandurang. 

85. 1953 S C 325 (332) (Pr 22) [A I R V 40 C 77] : 1953 Cri L Jour 1432 (SC), 
Maqbool Hussain v. State of Bombay. (Punjab Communist Detenus Rules (1950), 

R. 41_The scheme of R. 41 is to constitute the Jail Superintendent only an 
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be remembered. For instance, penal provisions are to be construed 
strictly and in case of ambiguity they must be construed in favour of 
the subject. To this general principle, however, there is an exception 
that under war conditions the presumption that the Legislature did 
not intend to interfere with liberty or property is very much weaker.* 0 
(See Preamble, Note 6.) 

Most of the principles in this connection arise with reference to 
detention of a person without trial by executive action for emergent 
or special reasons. The subject of preventive detention is dealt with 
under Art. 22 and the notes on that article may be referred to. But 
the following principles may be here noted. Where under the Act the 
Government is empowered to arrest a person to prevent him from 
taking part in subversive activities and the Act merely requires that 
the Government must be ‘satisfied’ that it is necessary to arrest a 
person for that purpose, it is not necessary, if the matter goes before 
the Court, that the Government must prove the reasonable ground for 
its satisfaction. s7 But in such cases the Court may examine whether 

administrative authority to maintain jail discipline and inflict summary 
punishment on the detenus for breach of that discipline by committing a jail 
offence—It is only when the Jail Superintendent considers that the otfence°is not 
adequately punishable by him that he can send the case to the Magistrate — If 
he actually himself punishes he cannot, under this rule, refer the case again to 
the Magistrate—A reference by him after punishment will be wholly unauthorised 
and without jurisdiction and the prosecution before the Magistrate would be 
illegal and not in accordance with procedure established by law.) 

1953 S C 318 (320) (Pr 5) [A I R V 40 C 74] : 1953 Cri L Jour 1241 (S C), Ram 
Krishan v. State of Delhi. ( Preventive detention is a serious invasion oL 
personal liberty and such meagre safeguards as the Constitution has provided)' 
against the improper exercise of the power must be jealously watched and 
enforced by the Court.”) 

[See 1953 Sau 51 (Prs 3, 5) [A I R V 40 C 22] : 1953 Cri L Jour 503 (DB), Umcd- 
sing v. State. (Preventive Detention Act (1950), S. 10 (1) _ Failure to report 
within ten weeks—Detention becomes illegal.) 

1952 Orissa 208 (211) (Pr 10) [A I R V 39] : I L R (1951) Cut 529 : 1952 Cri L 
Jour 1113 (DB), Parsuram Das v. State. (Preventive Detention Act (1950), Ss. 9 
(1) and (2) (a), 10 (1) and 12 (a) (as amended by Act 4 of 1951) _ Procedure 
prescribed by sections not followed — Detention held not in accordance with 
procedure established by law.) 

(1934) 79 Law Ed 791 (794) : 294 U S 103, Mooney v. Holohan. (Where a con. 
viction is obtained by the State by perjured evidence (known to the prosecuting 
authorities to be perjured evidence) that will amount to depriving a person of 
his liberty by State action without due process of law.)] 

86. (1941) 3 All E R 338 (344) : 110 L J K B 724, Liversidge v. Anderson. 

(1920) 36 T L R 469 (475), Hudson's Bay Co. v. Maclay. 

{See (1921) 255 U S 81 : 65 Law Ed 516 (519), United States v. Cohen Grocery 
Co. (The mere existence of state of war does not suspend guarantees and limita- 
tions of the Constitution as to legislative power.)] 

87 . 1953 S C 451 (452) (Pr 4) [A I R V 40 C 107] : 1953 Cri L Jour 1921 (SC) 
Ashutosh, v. State of Delhi. (The satisfaction of the authority making the order 
of detention as to the matter specified in the Preventive Detention°Act is the 
only condition for the exercise of its powers and the Court cannot substitute its 
own satisfaction for that of the authority. It is, however, open to the detenu to 
establish if he can that the order was made mala fide in abuse of process ) 

i946 P C 123 (126) [AIR V 33 C 39] : I L R (1947) Ear P C 449: 73 Ind App 144: 

I L R (1946) Nag 651 : 47 Cri L J 831 (PC), Emperor v. Vimlabai Deshpande. 
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the order is made bona fide or mala fide. 88 Where the statute says 
that a certain officer can arrest a person on reasonable suspicion he 


[See however 1952 Cal 798 (799) (Prs 6, 8) [AIR V 89] : 1952 Cri L Jour 1662, 
Klvudi Prosad v. The State of West Bengal. (An order directing detention 
under S. 21 (1) of the West Bengal Security Act, merely stating that the de¬ 
taining authority is satisfied that with a view to preventing the person to be 
detained, from doing any subversive act, it is necessary to make the order, 
without stating that the person is doing or is about to do or is likely to do an 
act, is not in compliance with the said section and is accordingly void, as it is 
repugnant to the Constitution, infringing, as it does, Fundamental Rights 
guaranteed by it: AIR 1950 Cal 548, Foil.) 

1950 Bom 213 (Prs 2, 4, 10) [AIR V 37 C 57] : I L R (1950) Bom 762 : 51 Cri L 
Jour 1184, Ramesh v. Province of Bombay. (Bombay Public Security Measures 
Act (6 of 1947) — The Legislature has in S. 9A left it to the satisfaction of the 
Provincial Government as to the nature and necessity of the action to be taken, 
but as far as the purpose for which action has to be taken it has not chosen 
to leave it to the subjective determination of the Government, but has provided 
that the purpose must be objectively established and must be a condition pre¬ 
cedent before Government could take the action contemplated by the section. 
An order issued by the Government under S. 9A is, therefore, not an executive 
order but a judicial or quasi-judicial order against which a writ of certiorari 
can be issued.) 

1950 Cal 543 (Prfe 8, 9) [AIR V 37 C 204] (DB), Amrita Lai v. The State . (No 
order can be made under S. 21 (1), West Bengal Security Act (19 of 1950), un¬ 
less there is satisfaction of authority that the person is actually doing or is 
about to do or is likely to do an act falling within S. 2 (9). It is not enough to 
say that the authority was satisfied that an order of externment is necessary 
with a view to preventing a person from doing a subversive act. Unless there is 
first a satisfaction upon the point that the person is doing or is about to do or 
is likely to do a subversive act an order made with a view to preventing a person 
from doing a subversive act is not one made under S. 21 (1) and there can be no 
conviction under S. 21 (4) for disobeying that order.)] 

88. 1953 S C 451 (452, 453) (Prs 4, 8) [AIR Y 40 C 107] : 1953 Cri L Jour 1921 
(SC), Ashutosh v. State of Delhi. 

1950 Bora 202 (Prs 5, 6) [AIR V 37 C 54]: ILR (1950) Bom 438 : 51 Cri L Jour 1126 
(FB), Malyali v. Comvir. of Police. (Investigation of offence without affording 
the safeguards under the Criminal Procedure Code—Detention is illegal.) 

1946 Bom 32 (34, 35) [AIR V 33 C 8] (DB), Bajirao Yamanappa v. Emperor. (If 
the order of detention was made merely in the colourable exercise ot the powers 
under the Act or if the detaining authority exceeded the powers given to it 
under the Act, the order will not be one under the Act. The detaining authority 
must satisfy the Court that it has satisfied all the rules of procedure laid down 
in the Act and has observed all the safeguards. The order must not be made for 
an ulterior purpose. The order must not be intended to override the ordinary 
powers of the police for the investigation of the crime or to suspend the ordinary 
criminal tribunals of the land or prevent them from exercising their ordinary 

jurisdiction.) , . , _ 

1945 Nag 8 (27, 28) [AIR V 32] : ILR (1945) Nag 6 (DB), Vimldbat Deshpande 

v. Emperor. (Where a person is detained under R. 129, Defence of India Rules, 

with a view to facilitating the investigation into a dacoity case, the detention 

must be held to be in utter want of good faith and a fraud on the statute.) 

1944 Pat 354 (363) [AIR V 31] (DB), Kamla Kant v. Emperor. (The power under 

R. 129, Defence of India Rules, to arrest and detain a person on mere suspicion, 

which has been conferred on the executive, is not intended to be exercised in an arbi- • 

trary and capricious manner. In exercising this power to detain on suspicion, the 

executive must act reasonably and in good faith, that is, in such a way that a Court 

of law cannot say that it was obviously not acting bona fide because it was acting 

so unreasonably that no honest man could say that it could possibly have so acted. 
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has to prove to the Court that his suspicion was reasonable. 89 Where Article 21 

a person is detained under a law without trial and the law says that Note 8 

the grounds for his detention must bo furnished to him, the grounds 

must not be too vague. 00 If a reason is given for the detention of a 

person under a preventive detention law, the order is vitiated if the 

reason falls outside the purview of the Act although other reasons 

which are given are good and are within the Act. 01 Where the law 

does not require the grounds to be furnished to a detenu but such 

grounds are actually furnished, it is open to the Courfrto consider the 

statement of these grounds together with the order made and if the 


If it does act so unreasonably, there is ground for saying that it has not acted 
bona fide. The provisions in the proviso to R. 129 (2) are intended to protect the 
individual against the caprice or malice of the subordinate and the carelessness 
or neglect of the higher officials: Sheffield Conservative Club v. Briqhten 
(1916) 85LJKB 1669, Rel. on.) 

[See 1945 Bom 533 (536) [AIR V 32]: 47 Cri L Jour 297 (DB). Gajanan Krishna 
v. Emperor. (The right to prosecute a person under the ordinary criminal law 
and the right to detain him under the Defence of India Rules or the Ordin. 
ance are not mutually exclusive. If a person, who is really dangerous to public 
safety and maintenance of public order, commits an offence, Government would 
certainly be justified to prosecute him for the olfence first and if, for want of 
sufficient evidence, the prosecution fails, it would none the less be necessary to 

keep him in detention for the sake of public safety and maintenance of public 
order.)] 

[See also 1945 F C 18 (19, 20) [AIR V 32] : 24 Pat 187 : 1945 F G R 81 : I L R 
(1945) Kar (FC)«13 : 46 Cri L Jour 559 (FC), Basanta Chandra v. Emperor. 
(It is no doubt open to the detenu to show that the order was not in fact made 
by the Governor of the Province or that it was a fraudulent exercise of the 
power but the burden of substantiating these pleas lies on the detenu : Liver, 
sidge v. Anderson , (1942) App Cas 206 : 1941.3 All E R 338 and Greene v. 
Secretary of State for Home Affairs, (1942) App Cas 284: 1941-3 All E R 388^ 
Rel. on. The mere fact that the detenu challenged the factum or the bona 
fides of the order or the fact that the officers of Government must naturally 
be in possession of information on the subject cannot be said to be “proof to the 
contrary” so as to make it incumbent on the Government to adduce evidence 
in support of the order.)] 

89. 1946 P C 123 (127) [AIR V 33 C 39]: 73 Ind App 144: I L R (1946) Nag 651: 
47 Cri L Jour 831 (PC), Emperor v. Vimlabai Deshpande. (1914 App Cas 808, 
Shearer v. Shields , Rel. on. ; 1942 App Cas 206 : (1941) 3 All E R 338, Liver, 
sidge v. Anderson , Disting.) 

(1914) 1914 App Cas 808 (814), Shearer v. Shields. 

90 . 1951 Orissa 20 (Prs 4, 5) [AIR V 38 C 8] : ILR (1950) Cut 540 : 52 Cri L 
Jour 104 (DB), Kulamoni v. The State. 

1950 Bbm 126 (Pr 3) [AIR V 37 C 34]: ILR (1950) Bom 177: 51 Cri L Jour 665 
In re Bhaurao Karbhari Aware. (Where the ground of detention stated that 
the detenu was likely to act in a prejudicial manner by inciting ignorant people 
to resort to criminal activities: Held , that the ground was bad for want of pre¬ 
cision.) 

91. 1950 All 709 (Pr 14) [AIR V 37 C 276] : I L R (1951) 2 All 493 : 52 Cri L 
Jour 732, Asha Ram v. State. (If a reason is given for the detention of a person 

• which is not within the scope and ambit of the Act conferring the power upon 
the Government to detain, then the whole order is vitiated, notwithstanding the 
fact that the other reasons given are good, becausa something may have operat¬ 
ed upon the mind of the detaining authority which is foreign and extraneous 
to the purposes of the Act: AIR 1948-Bom 334, Foil.) 
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Article 21 detaining authority has not applied its mind to the question of deten- 
Notes 8-9 tion, the Court may interfere. 92 

(i) Onus oi proof. It is for the State to support the legality of the action taken by 

its officers in depriving a person of his personal liberty. 93 

9. Preventive detention. — See ART. 22 and notes thereunder. See also 

Note b. 


Protection 
against arrest 
and detention in 
certain cases. 


22 . (1) No person who is arrested shall be 
detained in custody without being informed, as soon 
as may be, of the grounds for such arrest nor shall 
he be denied the right to consult, and to be defended 
by, a legal practitioner of his choice, 


(2) Every person who is arrested and detained 
in custody shall be produced before the nearest 
Magistrate within a period of twenty-four hours of 
such arrest excluding the .time necessary for the 
journey from the place of arrest to the court of the 
Magistrate and no such person shall be detained in 
custody beyond the said period without the authority 

• of a Magistrate. 

(3) Nothing in clauses (1) and (2) shall apply— 

(a) to any person who for the time being is 
an enemy alien ; or 

(b) to any person who is arrested or detained 
under any law providing for preventive 
detention. 

(4) No law providing for preventive detention 

^ • 

92. 1950 Bom 126 (Pr 3) [AIR V 37 C 34]: ILE (1950) Bom 177: 51 Cri L Jour 
665, In re Bhaurao Karbhari Aware. 

[ See 1949 Bom 37 (Pr 5) [AIR Y 36 C 11] : 50 Cri L Jour 129, Bashan Madar 
v. Emperor. (Where the District Magistrate had not applied his mind to 
the facts of the case at the time when he signed the order of detention under 
S. 2 (1) (a), Bombay Public Security Measures Act (1947), inasmuch as the 
order passed under S. 2 stated that the detenu was acting in a manner prejudi¬ 
cial to the public safety, etc., of the Sholapur city, but the grounds mentioned 
in the order passed under S. 3 had no connection whatsoever with the tran¬ 
quillity of the city of Sholapur: Held , that the order of detention was bad.) 

1950 All 709 (Pr 7) [AIR V 37 C 26]: ILE (1951) 2 All 493 : 52 Cri L Jour 732 
Asha Barn v. State.'] 

93. 1952 Assam 187 (186) (Pr 7) [AIR V 39] : ILE (1952) 4 Assam 134 : 1952 
Cri L Jour 1706, Hari Prosad v. State of • Assam. 
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shall authorise the detention of a person for a longer Article 22 
period than three months unless— 

(a) an Advisory Board consisting of persons 
who are, or have been, or are qualified to 
be appointed as, Judges of a High Court 
has reported before the expiration of the 
said period of three months that there is 
in its opinion sufficient cause for such 
detention: 

Provided’ that nothing in this sub-clause 
shall authorise the detention of any person 
beyond the maximum period prescribed 
by any law made by Parliament under 
sub-clause (b) of clause (7); or 

(b) such person is detained in accordance 

with the provisions of any law made by 
Parliament under sub-clauses (a) and (b) 
of clause (7). 

(5) When any person is detained in pursuance 
of an order made under any law providing for pre¬ 
ventive detention, the authority making the order 
shall, as soon as may be, communicate to such person 
the grounds on which the order has been made and 
shall afford him the earliest opportunity of making 
a representation against the order. 

(6) Nothing in clause (5) shall require the autho¬ 
rity making any such order as is referred to in that 
clause to disclose facts which such authority consi¬ 
ders to be against the public interest to disclose. 

(7) Parliament may by law prescribe— 

(a) the circumstances under which, and the 
class or classes of cases in which, a person 
may be detained for a period longer than 
three months’under any law providing 
for preventive detention without obtain¬ 
ing the opinion of an Advisory Board in 
accordance with the provisions of sub¬ 
clause (a) of clause (4); 
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Article 22 


> 


(b) the maximum period for which any person 

may in any class or classes of cases be 
detained under any law providing for 
preventive detention; and 

(c) the procedure to be followed by an Advi¬ 

sory Board in an inquiry under sub¬ 
clause (a) of clause (4). 


Cognate provisions 

Clause (4) _“Law providing for preventive detention” — See the Preventive 

Detention Act, 1950 (4 of 1950), as amended from time to time. 

Clause (7 )—Power of President to make order in respect of persons under pre¬ 
ventive detention until provision is made by Parliament under Art. 22 (7) 
or until the expiration of one year from the commencement of this Consti¬ 
tution—See ART. 373. 

Synopsis 


1. Scope of the article. 

(a) This article and Art. 19. 

(b) Laws inconsistent with arti¬ 
cle. 

(c) Some general considerations 
as to the article. 

2. Retrospective effect. 

2a. “Arrest” meaning of — Clauses 
(1) and (2). 

3. Right to be defended by pleader. 

Clause (1). 

(a) Right to be provided with a 
lawyer by the State. 

4. Clause (2). 

5. Clause (3) (a)—Enemy alien. 

6. Clause (3) (b)—“Person arrested 

or detained under any law pro¬ 
viding for preventive deten¬ 
tion.” 

7. Preventive detention — Legisla¬ 

tive competency. 

8. Validity of Preventive Detention 

Act, 1950. 

9. Preventive detention — General 

principles. 

(a) Meaning and object of pre¬ 
ventive detention. 

(b) Law of preventive detention 
—Essentials for validity. 

(c) Principles of natural justice. 

(d) Legislative competency. 

(e) Spirit of Constitution. 

(f) Principles of construction. 

(g) Conformity to law. 

(h) Criminal prosecution if bar 
to preventive detention, and 
vice versa. 


(i) Order for preventive deten¬ 
tion—Change of officers. 

10. Preventive detention—“Satisfac¬ 

tion” of detaining authority. 

11. Preventive detention—Bona fides 

of the order of detention. 

12. Preventive detention—Advisory 

Board. 

13. ProceduTe before Advisory Board 

—Clause (7) (c). 

14. Preventive detention—Advisory 

Board—Qualification of mem¬ 
bers. 

15. Preventive detention—Maximum 

period of detention—Clauses (4) 
and (7) (b). 

16. Preventive detention—Detention 

for more than three months 
without obtaining the opinion 
of the Advisory Board — 
Clause (7) (a). 

17. President’s powers. 

18. Clause {5)—General. ^ 

19. “The grounds on which the ^ 

order has been made.” 

20. Vagueness of grounds. ^ 

21. Grounds of detention—Conside- v 

ration by the Court. 

22. “Supplementary grounds.” 

23. On what grounds detention can h 

be ordered. 

24. “As soon as may be.” 

25. Right to make a representation 

against the order of detention. 

26. Clause (6). 

27 . Fresh order of detention. 



PROTECTION AGAINST ARREST AND DETENTION 


543 




1. Scope of the article. — This article is one of the group of 
articles in Part III of the Constitution (Fundamental Rights), which 
have been collected together under the sub-heading “Right to Free¬ 
dom The subject-matter of the article is personal liberty. Under-'' 
Art. 21, no person shall be deprived of his personal liberty except 
according to procedure established by law. It has been seen in the 
notes on Art. 21 that the expression ‘procedure established by law’ 
does not refer to the procedure established by principles of natural 
justice but the procedure established by positive State-made law, i.e., 
enacted law. We have seen that such law must be a valid law, i.e., 
within the legislative competence of the particular law-making autho¬ 
rity, which has made it, and also not inconsistent with the Funda¬ 
mental Rights guaranteed by the Constitution. 


This article proceeds to guarantee certain Fundamental Rights to 
every arrested person except in two cases which are mentioned in 
cl. (3). These rights being guaranteed by the Constitution are of a 
higher status than rights which are merely conferred by the ordinary 
law and have no such constitutional guarantee. 


We have seen that Art. 20 also confers certain Fundamental 
Rights on persons charged with crimes. Thus, the position is not as if 
personal liberty is entirely and absolutely subordinate to the power of 
the Legislature without any protection of constitutional guarantees. 
This aspect must not be forgotten when considering the effect of 
Art. 21 in the context of the interpretation of the words ‘procedure 
established by law’ by the Supreme Court in Gopcilan’s case \ as 
meaning procedure established by enacted law and not having refer¬ 
ence to principles of natural justice. (See also Art. 21 Note 8). 

This article confers the four following Fundamental Rights on 
every person, except in two cases mentioned in cl. (3), as essential 
requirements and safeguards to be followed when it is necessary to 
deprive any person, for any cause whatsoever and for however brief a 
period, of his personal liberty by placing him under arrest or keeping 
him in detention : 


(1) to be informed, as soon as may be, of the grounds for such 
arrest : 


(2) not to be denied the right to consult and to be defended by a 

legal practitioner of his choice ; 

(3) to be produced before the nearest Magistrate within a period of 

twenty-four hours of such arrest excluding the time necessary 

for the journey from the place of arrest to the Court of the 
Magistrate ; 


(4) not to be detained in custody beyond the said period of twenty- 
four hours without the authority of a Magistrate. 


Article 22 — Note 1 

1. 1950 S C 27 (Prs 18, 109, 196) [AIR V 37 G 6]: 1950 S C R 88 
1883 (S C), Qopalan v. State of Madras . 


51 Cri L Jour 


Article 22 
Note 1 


v 
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Article 

Note 


i 


22 Clauses (1) and (2) contain the guarantee of the four Fundamental 

1 Rights enumerated above. Clause (3) contains two exceptions 14 to the 
above and provides that the above-mentioned constitutional guarantees 
Nlo not apply to (a) enemy aliens and (b) persons arrested or detained 
under any law providing for preventive detention. Clauses (4) to (7) 
are devoted to laying down certain fundamental principles as to 
preventive detention and guaranteeing certain Fundamental Rights 
to persons who are arrested or detained under any law for preventive 
detention. 

It must be noted that the Constitution does not directly authorise 
preventive detention of any person for any purpose. In other words, 
the Constitution does not directly permit the Executive to keep any 
person in detention, without such person being charged with a crime 
and being tried in accordance with law in the normal Courts or other¬ 
wise being dealt with according to the ordinary law of criminal proce¬ 
dure of the country, embodied in the Code of Criminal Procedure. 
^Article 22 only assumes the possibility of a law for preventive detention. 
■If there is no such law, the Executive cannot, of its own responsibility, 
detain any person in custody or deprive him of his personal liberty, 
however grave may be the danger of such person being at large. 

But if there is a law for preventive detention, which is valid under 
the Constitution, the detention of a person under such law after satisfy¬ 
ing all the requirements thereof will be deprivation of personal liberty 
of a person according to procedure established by law and, therefore, 
will be within the powers of Executive under the Constitution. 

Any law relating to preventing, detention must, in order to be 
valid, satisfy the requirements of els. (4) to (7) of this article. No 
person can be arrested or detained in custody even under a duly enacted 
’ law providing for preventive detention where such detention contravenes 
the provisions of els. (4) to (7) of this article. That such detention is 
authorised by the law for preventive detention under which the person 
is detained will not validate the detention, as, in so far as the law 
contravenes the provisions of els. (4) to (7), it would be void. 

The fact that provisions relating to preventive detention have been 
enacted in the Constitution and preventive detention has thereby been 
given, so to say, a constitutional status has been commented upon and 
Tt has been pointed out that no other Constitution in the world contains 
similar provisions. (See Note 9). 2 But we wish to point out that the 
liability for preventive detention is not the creation of this article. 
The constitutionality of a law for preventive detention is implicit in 
Art. 21. This-ar ticle^ instead of authorising preyentive_detontion or a 
1$W for such detention, imposes certain fundamental-restrictions on 

la. See 1953 Punj 52 (54) (Pr 5) [AIR V 40 C 19] : ILR (1952) Punj 362 and 495 : 
1953 Cri L Jour 421 (DB), Inderjit Singh v. State of Delhi. (Clause (3) must 
be construed strictly as it provides an exception to the Fundamental Right created 

2 SC 27 (Prs 22, 133, 165, 209) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri 

L Jour 1383 (S C), Oopalan v. State of Madras. (The Judges in this case have 

remarked on this.) 
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the power of the State and the Executive in this matter and confers on Article 22 

I |h§._P®?son detained certain ^important Fundamental Rights in respect Note 1 
hiiLihltention. Thus, so far as this article is concerned, it is clearly 
not one tending to abridge a person’s Fundamental Rights but confers 
certain Fundamental Rights on a person whom it is found necessary to 
keep under detention without a regular judicial trial or enquiry. It is 
no doubt true that under cl. (3) of this article, the four Fundamental 
Rights, enumerated in els. (l) and (2) as belonging to all persons who 
are arrested or detained in custody, are denied to persons kept under 
detention under a law relating to preventive detention. But els. (4) 
to (7) clearly amount to a check and a limitation on the power of the 
Executive even in those cases in which the law authorises them to keep 
persons in preventive custody in the interests of the security of the 
State or other similar grave objects, and compel the Executive to follow 
certain forms and procedures, for the purpose of ensuring, as far as it 
may be possible, that the Executive does not abuse its powers. 

The Fundamental Rights, guaranteed by els. (4) to (7) to persons 1 
detained under any law for preventive detention, relate to the maximum! 
period of detention, the provision of an Advisory Board to consider and ) 
leport on the sufficiency of the cause for detention in certain cases, the 
right to be informed the grounds of detention and the right to have 
the earliest opportunity of making a representation against the order 
of detention. 3 The two latter rights go some way to make up for the 
denial o£ the rights, which are ordinarily given to arrested persons 
under cl. (1), namely, of being informed, as soon as may be, of the 

grounds of arrest and the right to consult and be defended by a legal 
practitioner of his choice. 

Although Art. 22, els. (4) to (7) contain certain special guarantees 
of Fundamental Rights to persons detained under law relating to pre¬ 
ventive detention, Art. 21 also applies to such persons, in so far as 
.any matter not provided for by Art. 22 is concerned. 4 Thus, if a law re¬ 
flating to preventive detention confers on the detenu any additional rights 
and safeguards against abuse of power by the Executive, which are not 
Covered by Art. 22, the detenu will have a constitutional right to them 
by virtue of the provisions of Art. 21, inasmuch as such rights and 
safeguards will be 'p rocedure established by law” under Art. 21. 6 

3 \q p/^ 0 S , ° 27 l Pr U8) [AIR V 37 C : 1950 S C R 88: 51 Cri L Jour 1383k 
(b C), Gopalan v. State of Madras. (Per Patanjali Sastri , /.-Clauses (4) to (7)1 
deal only with certain aspects of preventive detention.) 

\_See also 1951 Mad 1015 (Pr 10) [AIR Y 38 C 354] : 1952 Cri L Jour 170 (DB) 

Venkataraman v. Commissioner of Police , Madras. (In so far as preventive 

detenhon ! S coneerned, Art. 22 prescribes what ought to be the “procedure 
established by law.”)] 

4 ; 122 ' 78 ' 13T . !38) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L 
Jour ]383 (S C), Gopalan v. State of Madras. (Per Kania, C. /.—Article 21 has 
to be read as supplemented by Art. 22. Reading in that way, the proper mode 
of construction will be that to the extent the procedure is prescribed by Art. 22 
tae same is to be observed, otherwise Art. 21 will apply.) 

1250 ® 0 27 < Pr 11S ) [AIE V 37 C 6]: 1950 S C R 88 : 51 Cri L Jour 13831 
(» C), Gopalan v. State of Madras. (Per Patanjali Sastri , /_Article 21 is* 

l.Ind.Con. 35. 
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Article 22 
Note 1 

(a) This article 
and Article 19 


(b) Laws incon- 
s i s t e n t with 
article 

(c) Some general 
considera t i o n s 
as to the article 


Although personal liberty has a content sufficiently comprehensive 
to include the freedoms enumerated in Art. 19 (1) and its deprivation 
would result in the extinction of those freedoms, the Constitution has 
treated these civil rights as distinct Fundamental Rights and made 
separate provision in Art. 19 and Arts. 21 and 22 as to the limitations 
and conditions, subject to which they could be taken away or abridged. 
A law, which authorises deprivation of personal liberty, does not fall 
within the purview of Art. 19. and its validity is not to be judged by 
the criteria indicated in that article, but depends on its compliance 
with the requirements of Arts 21 and 22. Hence, Art. 19 does not 
apply to the question of the constitutionality of a law providing for 
preventive detention. 0 

Any law or any provision of law, which affects personal liberty 
and is inconsistent with the provisions of this article and Art. 21, 
will be void to that extent. 7 

Before a person can be deprived of his personal liberty, all the 
requirements of the Constitution and of any law, that may be applicable 
to the case, must be strictly complied with. 8 Brett, L. J., observed as 

perfectly general in its language — Clauses (4) to (7) of Art. 22 deal only with 
certain aspects of preventive detention.) 

6. 1951 S C 270 (Prs 5, 6) [AIR V 38 C 45] : 1951 S C R 451 : 52 Cri L Jour 904 
(S C), Earn Singh v. Stale of Delhi. 

1950 S C 27 (Pr 171) [AIK Y 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (S C), 
Gopalan v. State of Madras. 

(’50) ILR 29 Pat 502 (509, 517, 533, 543) (FB), L. IC. Burman v. The Gtate. 

1951 Bom 33 (Prs 15, 24) [AIR V 38 C 13] : ILR (1951) Bom 546 : 52 Cri L Jour 
41S (DB), In re Maganlal Jivabhai. 

7. 1950 Cal 274 (Prs, 21, 22) [AIR V 37 C 97] : 51 Cri L Jour 1110 (SB), Sunil 
Kumar v. West Bengal Government. (West Bengal Security Ordinance (1949) is 
clearly an Ordinance providing for preventive detention, but the Ordinance is 
void because it is inconsistent with the provisions of the Constitution. The 
Ordinance does not provide for any Advisory Board of the nature contemplated 
by Art. 22 (4).) 

1951 Mad 1015 (Pr 62) [AIR V 38 C 354] : 1952 Cri L Jour 170 (DB), Venlcata- 
raman v. Commissioner of Police , Madras. (Madras Maintenance of Public 
Order Act, (23 of 1949), Ss. 2 (1) (a), 3, 4, 4A and 15 are totally repugnant to the 
provisions of Arts. 21 and 22 of the Constitution of India and are therefore 
'■ultra vires' and void. It, therefore, follows that the detention of a person made 
under that Act cannot be held to be legal, in any event after 26-1-1950 which 
is the date of the commencement of the Constitution of India.) 

1950 All 562 (Prs 43, 44, 45, 46, 49, 74, 76) [AIR V 37 C 22b] : ILR (1952) 1 All 
8: 52 Cri L Jour 1282 (DB), liar pal Singh v. State. (Criminal P. C. (1898), 

S. 123A (U. P.) is inconsistent with Arts. 21 and 22 and consequently became 
void on the midnight of 25th/26th January 1950.) 

1950 Pat 265 (Prs 19, 20, 57, 60 and 62) [AIR V 37 C 67]: ILR 29 Pat 335: 51 Cri 
L Jour 1081 (DB), Brahmeshwar Prasad v. State of Bihar. (The detention 
provisions of Bihar Maintenance of Public Order Act (3 of 1950) are inconsistent 
with Art. 22 (4) and (5) and consequently became void after the Constitution 

came into force.) 

[8. 1952 S C 27 (Pr 4) [AIR Y 39 C 7] : 1952 SCR 368: 1952 Cri L Jour 321 (SC), 
i Makhan Singh v. State af Punjab (I). (So if Preventive Detention Act, as 
I amended in 1951, requires that period of detention should be fixed only after 
* Advisory Board has reported, the fixing of the period in the initial order itself will 
make it invalid. Mere fact, that under the Act if Advisory Board says that there 
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follows in Thomas Pelham Dale's case 9 : 

It is a general rule which has always been acted upon by the t 

Courts of England that if any person procures the imprisonment of 

another, he must take care to do so by steps all of which are entirely 

regular and that if he fails to follow every step in the process with 

extreme regularity, the Court will not allow the imprisonment to 1 
continue.” 

Cotton, L. J., expressed his agreement with the above observations 

and went on to add that the person imprisoned might be discharged, 

although the particulars in which the authorities had failed to follow j 

the powers under which they acted, might be matters of mere form. 10 ! 
(See also Note 9.) 

The detention of the person must be valid not only at its com¬ 
mencement but also throughout. So, even if the detention is valid 
ab initio , it may cease to be so if some provision of law or of the 
Constitution is violated subsequently and in such a case the person will 
be entitled to be. released forthwith. 11 


In construing the provisions of els. (3) to (7) of this article, it 
must be remembered that the provisions as to preventive detention are 
doubtless designed to prevent an abuse of freedom by anti-social and 
subversive elements which might imperil the national welfare of the 
infant Republic. It must be remembered that, except for this consi¬ 
deration, the constitutional status given to preventive detention would 
be out of place in a democratic Constitution which invests personal 
liberty with the sanctity of a Fundamental Right and incompatible 


j is no sufficient cause detenu would be released, is not a ground for sayin" that the 
I fixing of period is surplusage and may be ignored-Such direction would tend to 
I prejudice a fair consideration of the detenu’s case by the Advisory Board ) 

1932 ® °r 106 <PrS 9 ’ 10) [AIR V 33 0 20] : 1952 S C K 395 : 1952 Cri L Jour 656 
(S C), Naranjan Singh v. State of Punjab (I). 

193d Pa ‘ 57 < 59 > ( pr 2 > CAIR V 41 C 23] : I L E 32 Pat 55 : 1954 Cri L Jour 91 
tDB), Karamvir v. State. 


1952 Orissa 208 (Pr 9) [AIR V 39] : ILR (1951) Cut 529 : 1952 Cri L Jour 1113 

(DB), Parsuram Das v. State. (Every bit of the procedure must be strictly 
followed before a person can be legally detained ) 

1950 All 69 (Pr 20) [AIR V 37 C 22] : 51 Cri L Jour 337, S. S. Yusuf v Rex 
9. (1881) 6 Q B D 376 (461) : 50 L J Q B 234. 


10. (1881) 6 Q B D 376 (469, 470): 50 L J Q B 234, Thomas Pelham Dale’s Case 

k n 51 o!? 15 Vr' 4) , [AIR V / 8 ° 24] : 1951 S 0 R 767 = 52 Cri L Jour 373 
If 1 State of Bombay v. Atma Ram. (If requirements of Art. 22 are not 

|wHh P Iaw) W h he detenti0 “ even if vaIid ab initio “ases to be in accordance 


19 ® 4 30 < Prs2 ' 3 - 5 > [AIR V 38 C 12]: ILR (1951) Bom 190 : 52 Cri L Jour 

366 (FB), In re Pandurang. (Failure to supply grounds within reasonable time 
makes detention illegal-So also non-compliance with S.3(3) of Preventive Deten, 
tion Act regarding report being submitted ‘forthwith’ i.e., within reasonable time 

1 detention order bas been passed by certain officers.) 

1950 Hyd 68 (Pr 2) [AIR V 37 C 21] : ILR (1951) Hyd 183 (DB), Narayanamma 
v. Hyderabad State. 

AU t? 7 (Pr 26) [AIR V 36 C 15 ^ : ILR ( 1949 ) All 217 : 50 Cri L Jour 34 
lnder Prakash v. Emperor. (Failure to supply grounds of detention within rea! 
sonable time to person detained under preventive detention law.) 


Article 22 
Note 1 
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Article 22 with the promises of its Preamble. It is in this spirit that the clauses 

Notes l-2a must be construed and harmonized, as far as possible with Art. 21, 

so as not to diminish unnecessarily the protection afforded for the 
legitimate exercise of personal liberty. 12 As stated by Bose, J., in the 
Supreme Court, 13 Arts. 21 and 22 confer a Fundamental Right and 
give a fundamental guarantee. It is, therefore, the duty of the Court 
to see that the right is kept fundamental and that the fullest scope is 
given to the guarantee. It is the duty of the Court to ensure that the 
right and the guarantee are not rendered illusory and meaningless. 

2. Retrospective effect.—The article has no retrospective effect 
and does not apply to a person who was arrested before the 26th 
January 1950, the date of the coming into force of the Constitution. 
The words used are “who is arrested” and not “who has been arrested.” 
The words “shall be detained” and “shall be denied” in cl. (1) suggest 
futurity. A Constitution is always prospective and not retrospective. 1 

2a. “Arrest”, meaning of—Clauses (l) and (2)_As seen in 

Note 1, els. (1) and (2) confer certain Fundamental Rights on every 
person who is arrested and detained in custody except in the two cases 
specified in cl. (3). As to the meaning of the word “arrest” for the pur¬ 
pose of els. (1) and (2), it does not denote every case of physical restraint 
on a person, but has a limited connotation. 1 It would appear that 
before a person can be said to be “arrested” within the meaning of 
els. (1) and (2), a double test has to be satisfied : (i) the arrest must be 
by the Executive and not by an order of the' Court or under a warrant 
issued by the Court; (ii) it must be on an accusation of some offence or 
some prejudicial activity on the part of the arrested person. 2 In State 
of Punjab v. Ajaib Singh?* the Supreme Court observed as follows : 

“The language of Art. 22 (1) and (2 indicates that the Funda¬ 
mental Right conferred by it gives protection against such arrests 

12. 1950 S C 27 (Pr 119) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(S C), Gopalan v. State of Madras. 

13. 1951 S C 301 (Pr 43) [AIR V 38 C 51] : 1951 S C R 621 : 52 Cri L Jour 1103 
(S C), S. Krishnan v. State of Madras. (Therefore, wherever there is scope 
for diSerence of opinion on a matter of interpretation in this behalf, the inter¬ 
pretation which favours the subject must always be used because the right had 
been conferred upon him and it is the right which has been made fundamental, 
not the fetters and limitations with which it may be circumscribed by legisla¬ 
tive action.) ' 

Article 22 — Note 2 

1. 1951 All 718 (Pr 30) [AIR V 38 C 192] : ILR (1951) 2 All 745 : 52 Cri L Jour 
1251 (DB), Deodat Bai v. State. 

Article 22 — Note 2a 

1. 1953 S C 10 (13) [A I R V 40 C 4] : 1953 S C R 254 : I L R (1953) Punj 121 : 
1953 Cri L Jour 180 (SC), State of Punjab v. Ajaib Singh. 

1953 Cal 52<2 (Pr 6) [A I R V 40 C 198] : 1953 Cri L Jour 1187 (DB), Raj 
Bahadur v. Legal Remembrancer. 

2. 1953 S C 10 (15) (Pr 20) [A I R V 40 C 4] : 1953 SCR 254: ILR (1953) Punj 
121 : 1953 Cri L Jour 180 (SO), State of Punjab v. Ajaib Singh. 

2a. 1953 S C 10 (15) (Pr 20) [AIR Y 40 C 4] : 1953 SCR 254 : I L R (1953) Punj 
121 : 1953 Cri L Jour 180 (SC). 
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as are effected otherwiss than under a warrant issued by a Court, 
on the allegation or accusation that tho arrested person has, or is 
suspected to have, committed, or is about or likely to commit an 
act of a criminal or quasi-criminal nature or some activity pre¬ 
judicial to the public or the State interest.” 


Hence, where custody is taken of an "abducted person” for the 
purpose of restoring her to her kinsfolk in Pakistan under the Abducted 
Persons (Recovery and Restoration) Act, 1949, there is no “arrest” 
within the meaning of this article. 3 4 The reason is that although it is 
the Executive which takes custody of the abducted person, the Execu¬ 
tive does not do so on charge of any offence or any prejudicial 
activity, proved or suspected, of the abducted person. Similarly, the 
removal of a minor girl from a brothel under an Act for the suppres- 

sion of immoral traffic is not an “arrest” within the meaning of this 
article. 1 


<( A Person arrested under a warrant issued by the Court is not 
“arrested” within the meaning of els. (l) and (2) of this article. 5 6 
Where a person wrongfully confined or an abducted female is taken 
into custody under S. 100 or S. 552 of the Code of Criminal Procedure, 
there is no arrest” within the meaning of this article. 0 A person, 
arrested under a warrant issued by the Speaker of a State Legislature,’ 
is arrested” for the purpose of els. (l) and (2) of this article, inas. 
much as the Speaker s warrant is not a judicial warrant. 7 An arrest 
under warrant of civil Court in execution of decree, and an arrest 
before judgment under the warrant of a Civil Court, are not covered 
by els. (1) and (2) of this article, being arrests under judicial process. 8 

See also meaning of “preventive detention” discussed in Note 9. 

3. Right to be defended by pleader— Clause (l)._Under 

cl. (1) of- this article, a Fundamental Right of very great importance 
is guaranteed to all persons who are arrested, as a safeguard against 
abuse of power by the Executive. This clause is subject to the excep¬ 
tions specified in cl. (3). The right referred to is a right to consult and 

to be defended by a legal practitioner of the arrested person’s own 
choice. 


3. 1953 S C 10 (15) (Pr 20) [AIR V 40 C 4] : 1953 SCR 254 : I L R (1953) Puni 
121 : 1953 Cri L Jour 180 (SC), State of Punjab v. Ajaib Singh. 

4. 1953 Cal 522 (Pr 6) [A I R V 40 C 198] : 1953 Cri L Jour 1187 (DB), Raj 
Bahadur v. Legal Remembrancer. (The word “arrest” in Art. 22 has a much 
restricted meanin g - Case under S. 13 of the Bengal Suppression of Immoral 
Traffic Act, 1933—AIR 1953 S C 10, Rel. on.) 

5 . i953 S C 10 (15) (Pr 20) [AIR V 40 C 4] : 1953 S C R 254 : I L R (1953) Puni 
121 : 1953 Cri L Jour 180 (SC), State of Punjab v. Ajaib Singh. 

6 . 1953 S C 10 (16) [A I R V 40 C 4] : 1953 S C R 254 : I L R (1953) Puni 121 • 

1953 Cri L Jour 180 (SC), State of Punjab v. Ajaib Singh. * 

7 . 1953 S G 10 (15) [A I R V 40 C 4] : 1953 S C R 254 : I L R (1953) Puni 121 • 
1953 Cri L Jour 180 (SC), State of Punjab v. Ajaib Singh. (Explaining decision 
of Supreme Court in the Blitz case (Petn. No. 75 of 1952).) 

8. 1953 S C 10 (14) (Pr 15) [AIR V 40 C 4] : 1953 S C R 254 : I L R (1953) Puni 
121 : 1953 Cri L Jour 180 (SC), State of Punjab v. Ajaib Singh. 
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A right to be heard by a Tribunal or Court before an adverse 
order is passed against a party is a substantive right. But a right to 
be heard by an advocate is only a matter of procedure. It is for the 
Courts or Tribunals to determine as a matter of procedure as to how 
parties should be represented and how they should present their case 
to the Court or Tribunal, and if a rule in laying down such a proce¬ 
dure provides that a party shall be heard in person and not by his 
advocate or lawyer, it is nothing more than a rule of procedure. 1 For, 
the general principle as to a right of audience in a Court is that, in 
the absence of any statutory enactment or established practice defining 
what persons are to be heard as advocates, the Court itself has the 
power to regulate its own procedure and to determine what class of 
persons have audience. 2 Thus, the right to be heard by an advocate or 
a lawyer before a Court or Tribunal cannot be claimed in every case as 
an inherent right of a party whose case is determined by a Court or 
Tribunal. The right depends on statutory provisions. If the right is 
not granted by statute, the Court or Tribunal has it in its power to 
allow or not to allow appearance by a lawyer. 

In India, the right to be defended by a lawyer in a criminal case 
depends on S. 340 of the Criminal Procedure Code. That section rtias 
as follows : 

“(1) Any person accused of an offence before a Criminal Court, 
or against whom proceedings are instituted under this Code in any 
such Court, may of right be defended by a pleader.” 

Thus, the constitutional right guaranteed by cl. (1) of this article 
has already found legislative expression in S. 340 of the Code of 
Criminal Procedure. But the embodiment of that right in the form of 
a Fundamental Right in the Constitution now makes it immune from 
legislative attack, while in the absence of such constitutional guarantee, 
the provision in the Code of Criminal Procedure will always be open 
to repeal or "alteration to the detriment of the subject, by a legislative 
enactment. 

Further, it may be observed that S. 340 of the Code of Criminal 
Procedure is limited in its terms to a person accused of an offence 
before a Criminal Court or against whom proceedings are instituted 
under the Code in any such Court. But under cl. (1) of this article the 
right is a general right and applies to all persons who are arrested, 
subject to the two exceptions specified in cl. (3). The notes on S. 340 
in A. I. R. Commentaries on the Code of Criminal Procedure may 
usefully be referred to for the scope and effect of S. 340 of the Code. 

A further difference between S. 340 of the Code of Criminal 
Procedure and this article is that this article expressly provides that 

Article 22 — Note 3 

1. 1952 Bom 296 (297) (Pr 3) [AIR V 39] : ILR (1952) Bom 766 (DB), Mulchand 

v. Muhund. 

2 . 1934 Bom 70 (71) [AIR V 21] (FB), In re Philip N. Godinho. 

(1846) 115 E R 1280 (1281) : 9 Q B 279 (281), -Ex parte Evans . (Per Parke /.) 
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the arrested person shall be entitled as of right not only to be defended 
by a legal practitioner of his choice but to consult such legal practi¬ 
tioner. This right to consult, apart from the right to be defended, (loos 
not find specific expression in S. 340 of the Criminal Procedure Code. 

In Gopalan v. State of Madras , 3 Patanjali Sastri, J. (as be then 
was), expressed his opinion that the words ‘procedure established by 
law’ in Art. 21 did not refer to procedure prescribed by any law, 
whatsoever, including any piece of ad hoc legislation brought into 
existence for any special purpose or occasion. His Lordship, however, 
held in agreement with the other learned Judges, who constituted the 
majority of the Court in that decision, that the words ‘procedure esta¬ 
blished by law’ did not refer to principles of natural justice but to 
positive enacted law. In order to make his meaning clear as to the 
distinction which he drew between general procedural law and ad hoc 
legislation, brought into existence for a special purpose or occasion, 
Patanjali Sastri, J., took, for purposes of illustration, the right of an 
accused person to be defended by a legal practitioner of his own 
choice. He pointed out that if the right had not been embodied in the 
form of a Fundamental Right in cl. (1) of this article and merely 
depended for its legal existence on S. 340 of the Criminal Procedure 
Code, an Act of the Legislature, which abrogated the right conferred 
by S. 340 in only certain cases and as a temporary measure, w T ould 
be valid if the view taken was that the expression ‘procedure esta. 
blished by law’ applied to any and every law passed by the Legislature 
without exception, while if the view propounded by him, namely, that 
the words ‘procedure established by law’ referred to the general law 
of procedure, it -would be necessary to amend the general law of 
Criminal Procedure itself, before the right conferred by S. 340 could 
be affected in any way. 

The right to consult and be defended by a legal practitioner of a 
person’s own choice is confined, under clause (1) of this article, to a 
person who is arrested and does not apply to persons who are not 
arrested at all. 4 In this respect also, this article differs from S. 340 
of the Code of Criminal Procedure under -which the right is conferred 
upon a person accused of an offence before a Criminal Court or against 
whom proceedings are instituted under the Code in any such Court 
and there is not a limitation of the right to persons who are actually 
arrested . But this does not affect the operativeness of S. 340 of the 
Criminal Procedure Code, inasmuch as it is not repugnant to cl. (l) 
of this article, the reason being that cl. (l) does not prohibit the 
grant of a right to be defended by a pleader in cases not covered by 
the clause. 

The effect of this article being confined in its application, as 
regards the right to be defended by a pleader, to arrested persons, is 

3 . 1950 S C 27 (Prs 109,116) [A I R Y 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 

1383 (SO). - 

4 . 1951 All 718 (Pr 30) [AIR V 38 C 192] : ILR (1951) 2 All 745 : 52 Cri L Jour 
1251 (DB), Deodat Rai v. State. 
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that in cases in which a person is not actually arrested, although he 
may he accused of an offence and may be entitled under S. 340 of the 
Criminal Procedure Code to be defended by a pleader, the right can 
be taken away by legislative enactment. 6 Thus, for instance, if a 
Panchayat Courts Act says that an accused person tried by a Panchayat 
Court cannot engage a lawyer, such a provision will be valid if the 
accused has not been arrested or detained in custody at all. 6 

The right to be defended by a pleader attaches to a person on 
arrest and continues even though he is released on giving security. 7 

Any statutory provision which conflicts with the right of an 
arrested person to consult and be defended by a legal practitioner of 
his choice will be void as repugnant to cl. (1) of this article. 8 

The question as to an infringement of the right conferred by cl. (l) 
can only be raised by the arrested person. For instance, suppose an 
accused person applies for transfer of his case to a Panchayat Court. 
The Panchayat Act applicable provides that the accused, in cases 
tried by a Panchayat Court, shall not be entitled to engage a lawyer to 
defend him. The application for transfer of the case cannot be opposed 
by the complainant on the ground that if the case is transferred to the 
Panchayat Court, the accused will lose his constitutional right under 
cl. (1) of this article. 9 

In order to show that the Constitution has been infringed, it is 
not, however, necessary to show that a person arrested under a certain 
Act was actually denied the right of defence by a legal practitioner. 
It is sufficient that the Act impugned denied the arrested person such 
right. 10 

Under the Constitution of the United States of America, the 
Sixth Amendment guarantees to the accused, in all criminal prosecu¬ 
tions, the right to have the assistance of counsel for his defence. The 
Amendment provides that “in all criminal prosecutions the accused 
shall enjoy the right .... to have the assistance of counsel for his 
defence.” This applies to proceedings in Federal Court, but as regards 

5 . 1952 All 924 (925) (Pr 5) [A I R V 39] : 1952 Cri L Jour 1666, Lai Bachan 
Singh v. Suraj Bali. 

6. 1952 All 924 (925) (Pr 5) [AIRV 39] : 1952 Cri L Jour 1666, Lai Bachan 
Singh v. Suraj Bali. 

7 . 1951 All 718 (Pr 30) [AIR V 38 C 192] : ILR (1961) 2 All 745 : 52 Cri L Jour 
1251 (DB), Deodat Rai v. State. 

8. 1953 Punj 52 (55) (Pr 5) [A I R V 40 C 19] : I L R (1952) Punj 362 & 495 : 
1953 Cri L Jour 421 (DB), Inderjit Singh v. State of Delhi. (Person arrested 
under U. P. Goondas Act (1 of 1932)—So far as proviso to S. 5 (2), U. P. Goondas 
Act, makes it a matter of discretion with the advising Judge whether to allow 
or not representation by pleader, it must be held to infringe cl. (1).) 

1951 All 718 (Pr 30) [AIRV 38 C 192] : I L R (1951) 2 All 745 : 52 Cri L Jour 
1251 (DB), Deodat Rai v. State. (Case under U. P. Prevention of Crimes (Special 
Powers) (Temporary) Act, 1949.) # 

9 . 1952 All 924 (925) (Pr 5) [A I R V 39] : 1952 Cri L Jour 1666, Lai Bachan 
Singh v. Suraj Bali. 

10. 1951 All 718 (Pr 30) [AIR V 38 C 192]: ILR (1951) 2 All 745 : 52 Cri L Jour 
1251 (DB), Deodat Rai v. State. 
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State Courts, not only are there similar provisions in State Constitu¬ 
tions, but the “clue process” clause in the Fourteenth Amendment to 
the Constitution also is usually relied on as guaranteeing the right of 
an accused person to have the assistance of counsel for his defence. 
Under the Fourteenth Amendment, no State shall deprive any person 
of life, liberty or property without due process of law. This due 
process clause is regarded as the source of the protection of a constitu¬ 
tional guarantee of the right of accused persons to assistance of 
counsel. 11 

The right of an accused person to be represented by counsel 

includes a fair opportunity to secure counsel of his own choice. 12 This 

view of the Supreme Court of United States of America is also the 

law under S. 340 of the Criminal Procedure Code. The assistance of 

counsel must be given to an accused person not only at the trial itself 

but also in preparing for the trial. 13 This view is expressly given effect 

to in clause (1) of this article, which provides that an arrested person 

shall be entitled to consult a legal practitioner of his choice. Although 

S. 340 of the Criminal Procedure Code only refers to the right of an 

accused person to be defended by a pleader, it is well established that 

the right necessarily implies a right to consult a pleader preparatory 

to the trial. (See A. I. R. Commentaries on the Criminal Procedure 
Code, S. 340, Note 5.) 


11. (1932) 77 Law Ed 158 (170) : 287 U S 45 (G8, 69), Powell v. Alabama. (In 
U. S. A. accused is entitled to have free legal assistance — It is regarded as a 
denial of his right under 6th Amendment if the Court does not ask him on his 
arrest if he requires assistance or if he is able to provide such assistance himself 
or with the help of friends and relatives.) 

[See (1949) 337 U S 773 (781) : 93 Law Ed 1686 (1691, 1692), Gibbs v. Burke. 
(Held that, in the circumstances of the case, though the accused had not made 
a request for counsel his trial without counsel being provided for him contra¬ 
vened due process clause. This view was not inconsistent with Betts v. Brady , 
316 U S 455 : 86 Law Ed 1595 that due process clause does not guarantee to 
every person charged with serious crime in a State court the right to the 
assistance of counsel regardless of the circumstances.) 

(1948) 335 U S 437 (441) : 93 Law Ed 127, Uveges v. Pennsylvania. (Due 
process clause of 14th and 5th Amendments require counsel for all persons 
charged with serious crimes when necessary for their adequate defence in order 
that such persons may be adequately advised as to how to conduct their trial.) 

(1948) 333 U S 640 (644) : 92 Law Ed 986 (989), Bute v. Illinois. (Due process 
clause in 14th Amendment does not of its own force require tender of assistance 
of counsel to one charged in a State court of non-capital crime.) 

(1947) 332 U S 134 (136, 137) : 91 law Ed 1955 (1958), Foster v. Illinois. (By 
virtue of the 6th Amendment counsel must be furnished to every indigent 
defendant prosecuted in a Federal Court, in every case, whatever the circum¬ 
stances — This does not apply to prosecutions in State courts—Such assistance 
of counsel may be necessary under due process clause of the 14th Amendment.) 
(1942) 316 U S 455 (461) : 86 Law Ed 1595 (1601), Betts v. Brady. (Refusal of 
trial court to appoint counsel for one prosecuted for robbery who requests such 
appointment on the ground of want of funds held in circumstances not to have 
materially prejudiced the defendant.)] 

12. (1932) 287 U S 45 (53) : 77 Law Ed 158, Powell v. Alabama. 

13. (1932) 287 U S 45 (57) : 77 Law Ed 158, Powell v. Alabama. 
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As regards the meaning of the expression .“right to be defended”, 
the principles embodied in the Code of Criminal Procedure as to the 
nature of defence which is open to an accused person in criminal 
proceedings may be taken to furnish a general standard of reasonable, 
ness, when the nature of the right of defence allowed by an impugned 
Act is to be considered. 14 But absolute conformity with the procedure 
laid down in the Code is not essential to the “right to be defended” 
conferred by cl. (l) of this article. 15 

It has been held by the Supreme Court of America that Attorneys 
as officers of Court are bound to defend one charged with crime when 
required to do so by appointment of Court. 16 

Both under cl. (l) of this article and under S. 340 of the Code of 
Criminal Procedure, it is only an opportunity to engage a lawyer for 
defence that is guaranteed and there is no guarantee that a lawyer 
shall be provided at State expense. 17 Even in capital cases, the accused 
is not absolutely entitled to have provided defence counsel at public 
expense. 19 Referring to S. 340 of the Code of Criminal Procedure, in 
this respect, the Supreme Court observed as follows in Janardhan 
Reddy v. State of Hyderabad 19 : 

“This provision must undoubtedly be construed liberally in 
favour of the accused and must be read along with the rules made 
by the High Courts and the circular orders issued by them enjoining 
that where in capital cases the accused has no means to defend him¬ 
self, a counsel should be provided to defend him. The proper view 
seems to us to be : (1) that it cannot be laid down as a rule of law 
that in every capital case where the accused is unrepresented,-the 
trial should be held to be vitiated; and (2) that a Court of appeal 
or revision is not powerless to interfere, if it is found that the accused 
was so handicapped for want of legal aid that the proceedings 
against him may be said to amount to negation of a fair trial. 

In Powell v. Alabama™ the Supreme Court of America held as 
follows : __ 

14. 1953 Punj 52 (55) (Pr 7) [AIR V 40 C 19] : ILR (1952) Punj 362 and 495 : 
1953 Cri L Jour 421 (DB), Rider jit Singh v. State of Delhi. (Mode of defence 
in security proceedings under Chapter VIII of the Criminal Procedure Code may 
be compared for seeing whether provisions of Goondas Act allow a “right of 
defence.”) 

15. 1953 Punj 52 (55) (Pr 7) [AIR V 40 C 19] : ILR (1952) Punj 362 and 495 : 
1953 Cri L Jour 421 (DB), Rider jit Singh v. State of Delhi. 

16. (1932) 287 U S 45 (73) : 77 Law Ed 158, Rowell v. Alabama. 

17. 1951 S C 441 (443) (Pr 16) [AIR V 38 C 57] : 1961 S C R 729 : 52 Cri L Jour 
1491 (SC), Tara Singh v. The State. 

1951 S C 217 (221, 222) [AIR V 38 C 39] : 1951 SCR 344 : 52 Cri L Jour 736 
(SC). Janardhan Reddy v. State of Hyderabad. 

18. 1951 S C 217 (222) [AIR V 38 C 39]: 1951 S C R 344 : 52 Cri L Jour 736 (SO), 
Janardhan Reddy v. State of Hyderabad. 

19. 1951 S C 217 (222) (Pr 13) [AIR V 38 C 39] : 1951 S C R 344 : 52 Cri L Jour 
736 (SC). 

20. (1932) 287US 45 (71):77 Law Ed 158 (172). (Court has power, even in absence 
of statute, to appoint counsel to defend one charged with crime.) 
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In a capital case, where the defendant is unable to employ Article 22 

counsel, and is incapable adequately of making his own defence Notes 3-4 

because of ignorance, feeble-mindedness, illiteracy, or the like, it is 
the duty of the Court, whether requested or not, to assign counsel for 
him as a necessary requisite of due process of law.” 

With regard to the above decision the Supreme Court observed as 
follows in Janardhan Reddy v. State of Hydevabad * 1 : 

That the assignment of a counsel in the circumstances mentioned 
in the passage is highly desirable, cannot be disputed. But the ques¬ 
tion raised before us is whether in law non-assignment of a counsel 
would vitiate the trial. It seems to us that in dealing with the point, 
we cannot rest our judgment wholly on American precedents, which 
are based on the doctrine of due process of law, which is peculiar to 
the American Constitution, and also on certain specific provisions 
bearing on the right of representation in a criminal proceeding. The 
provision which is material to the contention raised before us is 
S. 271 of the Hyderabad Criminal Procedure Code which corres¬ 
ponds to S. 340, Criminal Procedure Code.” 

4. Clause (2). — Under this clause every person who is arrested 
and detained in custody must be produced before the nearest Magis¬ 
trate within a period of twenty-four hours from his arrest and he must 
not be detained in custody for a longer period unless a Magistrate has 
authorised such detention. This is a Fundamental Right of very great 
importance because it ensures that the Executive cannot arbitrarily 
place under detention any person at its own sweet will and pleasure, 
for an indefinite period. The maximum limit of time for which police 
can keep a person in detention without the orders of the Magistrate on 
their own authority is twenty-four hours. Even within this period, 
if the arrest is mala fide and contrary to law, the police officer 
concerned will be liable to a suit for damages for false imprisonment. 

But even if there should be a legal provision empowering a police 
officer to arrest and detain in custody a person, the maximum period 
for which he can keep the arrested person in detention without recourse 
to a Magistrate is twenty-four hours. Any legal provision which enables 
the Executive or the police to keep in detention a person for a 
longer period than twenty-four hours without the order of a Magistrate 
will be void as violating a Fundamental Right granted by the Consti¬ 
tution. Hence, the result of cl. (2) of this article is to give constitutional 
foundation to the provisions of Ss. 61 and 167 of the Code of Criminal 
Procedure and make them immune from interference by legislative 
enactments. 

The Magistrate referred to in cl. (2) of this article is a Magistrate- 
acting as a Court. 1 

21. 1951 S C 217 (221, 222) [AIR V 38 C 39] : 1951 S C R 344 : 52 Cri L Jour 
736 (SC). 

Article 22 — Note 4 

1. 1952 Assam 167 (167) (Pr 2) [AIR V 39] : ILR (1952) 4 Assam 18 :1952 Cri L 
Jour 1659, Prabhat Malta v. D. C. Kamrup. (It is immaterial where such 
Magistrate was sitting at the time of the passing of the order of remand.) 
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Article 22 Both under cl. (2) and under S. 167, Criminal Procedure Code, the 

Notes 4-5 actual production of the accused person before a Magistrate is necessary 

for obtaining an order of remand. But neither under this clause nor 
under S. 167 of the Code of Criminal Procedure, the production of 
the accused before the Magistrate is necessary on the occasion of a 
subsequent remand. 2 

5. Clause (3) (a)—Enemy alien_This article is not confined 

in its application to citizens of India. The article is of general appli¬ 
cation and applies to all persons. Hence, the article applies also to 
aliens. So, the four Fundamental Rights, conferred by els. (1) and (2) 
of the article, can be availed of even by aliens who are arrested. Such 
rights cannot be in any way affected by ordinary legislation even in 
the case of aliens. But clause (3) (a) makes an exception in regard to 
this matter in the case of (a) enemy aliens, and (b) persons who are 
arrested or detained under any law providing for preventive detention. 

It is to be marked that cl. (3) (a) refers to a person who for the 
time being is an enemy alien. 

An alien enemy is defined as follows in Halsbury’s Laws of 
England : l 

“ An alien enemy is one whose Sovereign or State is at war with 
the Sovereign of England or one who is voluntarily resident or__who 
carries on business in an enemy’s country even though a natural-born 
British subject or a naturalised British subject.’* 

Further on, on page 457 and in para. 774 the following occurs : 

: ‘ To prove that a person is an alien enemy at the time of the 
commencement of an action, it is not enough to show that he was 
some time before domiciled in territory which has become hostile.” 
The above refers to persons who are alien enemies vis-a-vis Great 
Britain but may be applied to India and to the meaning of *the words 
“enemy alien” in cl. (3) (a) mutatis mutandis. The expression “alien 
enemy” has also been defined in the “Explanation” under S. 83 of 
the Code of Civil Procedure. The Explanation runs as follows : 

“ Every person residing in a foreign country the Government of 
which is at war with India and carrying on business in that country 
without a license in that behalf granted by the Central Government, 
shall, for the purpose of this section, be deemed to be an alien enemy 
residing in a foreign country.” 

It is clear that the above definition only applies to alien enemies 
residing in a foreign country and, therefore, is obviously not directly 

1950 All 562 (Pr 38) [AIR V 37 C 226] : ILR (1952) 1 All 8 : 52 Cri L Jour 1282 
(DB), Harpal Singh v. State. (Hence detention under order of Magistrate under 
S. 123A, (U. P.) Criminal P. C., acting as persona designata of State Govern¬ 
ment under special enactment is not covered by Art. 22 (2). Hence, detention 
under S. 123A is illegal.) 

2. 1952 Assam 167 (167, 168) (Pr 2) [AIR V 39] : ILR (1952) 4 Assam 18 : 1952 
Cri L Jour 1659, Prabhat Malta v. D. C. Kamrup. 

Article 22 — Note 5 

1. Halsbury’s Laws of England, 2nd Edn., Yol. I, page 447, para 754. 
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applicable to the determination of the meaning of “enemy alien” 
under cl. (3) (a). But the definition is sufficient to show that there is 
no question of a person being an enemy alien where there is actually 
no state of war between his country and India. The definition also 
shows, however, that the test of being an alien enemy is not the 
nationality of a person and that even citizens of a country may be 
regarded as alien enemies of that country if they are actually and 
voluntarily resident in a hostile country. But wo are not concerned 
with this part of the definition for the applicability of cl. (3) (a) as 
obviously it refers to persons in India. 

As regards the rights of alien enemies to sue or defend suits in 
India, see S. 83 of the Civil Procedure Code and notes thereon in the 
A. I. R Commentaries on the Code. 

The law in England is also well settled that the Crown is entitled 
in the exercise of its prerogative to imprison an alien enemy and that 
an alien enemy so imprisoned has no right to apply for a writ of 
habeas corpus . 2 

6. Clause (3) (b) — “Person arrested or detained under 
any law providing for preventive detention.” _ Clause (3), as 
already stated in Note 1 , enacts two exceptions to the general rules 
contained in els. (l) and (2). The four Fundamental Rights guaranteed 
to arrested persons by els. (l) and (2) of this article do not apply to 
the persons covered by these exceptions. They are (a) enemy aliens 

and (b) persons arrested or detained under any law providing for 
preventive detention. 

As to the meaning of preventive detention, see Note 9. 

Unless the law, under which a person is arrested, is one providing 
for preventive detention , the arrested person cannot be deprived of his 
rights under els. (l) and (2) of this article. Hence, it becomes material 
to determine what is preventive detention and whether the law under 
which a person is arrested is a law providing for preventive detention./ 
If the law is not of this type, the arrested person cannot be denied his 
constitutional rights under els. (1) and (2). 1 It has been held that an 
Act, which enables the police to demand security from persons for 
being of good behaviour and for keeping the peace, and to arrest such 
persons on their refusal to furnish the security demanded, is an Act 

2. (1917) 87 L J K B 43 (46):117 LT 627, Rex v. Knockaloe Camp Commandant. 
(1916) I K B 268 (276) : 85 L J K B 210, Rex v. Vine Street Police Station Supe- 
rintenaent\ Ex parte Liebmann. 

Article 22 — Note 6 

1. 1950 Cal 274 (Pr 20) [AIR V 37 C 97] : 51 Cri L Jour 1110 (SB), Sunil Kumar 

v. West Bengal Government. (The BeDgal Criminal Law Amendment Act (6 of 

1930) does not deal with preventive detention. The law regarding preventive 

detention is directed towards preventing a person from doing something which 

the Legislature thinks should not be done. The Act nowhere says that a person 

may be detained or otherwise dealt with in order to prevent him from doing 
anything.) 


Article 22 
Notes 5-6 



558 


PROTECTION AGAINST ARREST AND DETENTION" 


Article 22 providing for preventive detention. 2 But where in such a case, although 

Notes 6-7 the warrant of arrest is under the Act hut' actually the arrest is not 

one under the Act, cl. (3) (b) will not apply and the arrested person will 
not he disentitled to his constitutional rights under ds. (l) and (2). 
Thus, a warrant under the United Provinces Prevention of Crimes 
(Special Powers) (Temporary) Act (5 of 1949), issued to the police, 
directed them to take security from applicants and to take them in 
custody only on their default. The police took them into custody first 
and then released them on security thinking that it was a warrant for 
arrest and that the security to be taken from the applicants was for 
their appearance before the Magistrate and not for being of good 
behaviour and keeping the peace. It was held that the arrest could not y 
be said to be under the Act which was held to be one for preventive 
detention. Hence, cl. (3) of this article did not apply so as to deprive 
the arrested persons of their right of defence by a legal practitioner of 
their own choice. 3 

The article seeks to make some amends for the loss of the Funda¬ 
mental Rights under els. (1) and (2) in the case of persons arrested 
under any law providing for preventive detention. Clause (5) of the 
article provides for such amends. Under that clause, the detenu must 
|be informed, as soon as possible after the detention, the grounds of the 
I detention and also must be given the earliest opportunity of making 
| a representation against the order of detention. These rights are 
t intended to go some way to make up for the loss of the right to be 
} informed the grounds of his arrest and to consult and be defended by 
< a pleader, under clause (l). 4 

7. Preventive detention—Legislative competency—Under 
Art. 246 read with Sch. VII, List 1, Entry 9 and List 3, Entry 3, 
jurisdiction is conferred upon the Legislatures of the land to enact 
laws for preventive detention. Under Entry 9 of List 1, which relates 
to the Parliament, power is given to legislate about preventive deten¬ 
tion for reasons connected with defence, foreign affairs or the security 
of India and about persons subject to such detention. List 3 of 
Sch. VII is Concurrent List, under which both the Parliament and State 
Legislatures have legislative powers. Entry 3 of this List is as follows : 

44 Preventive detention for reasons connected with the security 
of a State, the maintenance of public order, or the maintenance of 
supplies and services essential to the community ; persons subjected 
to such detention.” 

This means that on these subjects both Parliament and the State 
Legislatures have jurisdiction to pass laws.__ 

2. 1951 All 718 (Pr 30) [A I R V 38 C 192] :I L R (1951) 2 All 745 : 52 Cri L 
Jour 1251 (DB), Deodat Rai v. State. (U. P. Prevention of Crimes (Special 
Powers) (Temporary) Act (5 of 1949), S. 4.) 

3. 1951 All 718 (Pr 30) [AIR V 38 C 192] : I L R (1951) 2 All 745 : 52 Cri L Jour 
1251 (DB). Deodat Rai v. State. 

4. 1950 S C 27 (Pr 119) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Oopalan v. State of Madras. (Per Patanjali Sastri , J .) 
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In considering whether a law falls within the legislative compe¬ 
tence of the Legislature, which has passed it, it has to be seen whether 
it falls under any of the items in the list which is applicable to the 
particular Legislature. In order to see whether an Act is covered by 
Entry 9, List 1 or Entry 3, List 3, it must first be seen whether the 
Act is one for preventive detention or not. In a certain case, before 
the late Federal Court of India, 1 the argument was raised that the Act 
there in question was not one for preventive detention, because the 
provisions in the Act as regards the safeguards against abuse of power 
by the. executive authorities were so much whittled down that the 
detention under the Act was arbitrary and not preventive. Although 
the contention was repelled, that shows that an argument that a parti¬ 
cular Act is not one for preventive detention is open in attacking the 
competency of a Legislature to pass a certain law under the entries in 
the legislative lists above referred to. It is also necessary that an Act 
providing for preventive detention must relate to one of the objects 
mentioned in the two entries of the legislative lists above mentioned. 
Unless the preventive detention, for which provision is made, is for 
reasons connected with the particular subjects mentioned, the Act 
would fall outside the scope of the legislative jurisdiction of the Legis¬ 
latures and would be ultra vires . la Thus, under the Bombay Prohibi¬ 
tion Act (25 of 1949), S. 13G (1), it was possible for a police officer 
to detain a person, without being produced before a Magistrate, for a 
period not exceeding 15 days. It was held that as the Act did not 
deal with subjects for which alone the Legislature was competent to 

Article 22 — Note 7 

1. 1950 F C 59 (Prs 23, 24, 25) [AIR V 37 C 5]: 1949 FOR G93: ILR 29 Pat 1S5: 
51 Cri L Jour 921 (FC), Lahhi Narayan Das v. Province of Bihar. 

la. See 1950 S C 27 (Prs 26, 244, 245) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri 
L Jour 1383 (SC), Gopalan v. State of Madras. (Bearing in mini the provi¬ 
sions of Art. 22 read with Art. 246 and Sch. T, List 1, Entry 9 and List 3, 
Entry 3, it is clear that the Parliament is empowered to enact a law of preven¬ 
tive detention : (a) for reasons connected with defence, (b) for reasons connected 
with foreign affairs, (c) for reasons connected with the security of India, and 
(under List 3), (d) for reasons connected with the security of a State, (e) for 
reasons connected with the maintenance of public order, or (f) for reasons 
connected with the maintenance of supplies and services essential to the com¬ 
munity.) 

(1920) 1920-1 K B 829 (832, 833) : 89 L J K B 387, Chester v. Bateson. (Lord 
Atkinson in Bex v. Halliday , 1917 App Cas 268 quoted: — “It by no means fol¬ 
lows, however, that if on the face of a regulation it enjoined or required some¬ 
thing to be done which could not aid in any reasonable way in securing the 
public safety and the defence of the realm, it would not be ultra vires and 
void”.) 

[See also 1950 F C 67 (Prs 7, 8) [A I R Y 37 C 6] : 1949 F C R 657 : 51 Cri L 
Jour 1011 (FC), Bex v. Basudeva. (It is true that black-marketing in essential 
commodities may at times lead to a disturbance of public order but activities 
such as these are so remote in the chain of relation to the maintenance of public 
order that preventive detention on account of them cannot fall within purview 
of Item I of List II, Sch. VII, Government of India Act, 1935—Section 3 (1) (i), 
U. P. Prevention of Black-Marketing (Temporary Powers) Act (22 of 1947), is 
ultra vires the Provincial Legislature: AIR 1949 All 513 (FB), Affirmed.)] 
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Article 22 
Notes 7-8 


make a law for preventive detention, the provision was ultra vires? 

To ascertain the class to which a particular enactment really 
belongs, the Court is to look to th q primary subject-matter of the 
legislation. Once the nature and character of a legislation determine 
its place in a particular list, the fact that it deals incidentally with 
matter appertaining to other lists is immaterial. 8 In seeing whether 
an Act for preventive detention falls within legislative power of the 
Legislature, the Court is not entitled to question the wisdom of the 
policy of the Legislature. 4 

On a question of vires the intention of the Legislature is im¬ 
material. 5 It has already been seen in Note 1 that a law as to pre¬ 
ventive detention, which contravenes the provisions of els. (4) to (7), 
will be ultra vires. 6 See also Note 9. 

8. Validity of Preventive Detention Act, 1950. — The 

validity of this Act came up for decision before the Supreme Court of 
India in Gopalan v. State of Madras} It was held by majority of the 
court that the whole Act except S. 14 was intra vires. Section 14 was 
fheld to be ultra vires as contravening the provisions of cl. (5) of this 
article. Section 14 was consequently repealed under the provisions of 
the Preventive Detention (Amendment) Act, 1951. 

Section 12 of the Preventive Detention Act, 1950, was held to he 
ultra vires by Fazl Ali and Mahajan, JJ., in Gopalan's case 2 on the 
ground that the section contravened the provisions of cl. (7) (a) of this 
article. 

The validity of S. 3 of the Preventive Detention Act, 1950, was 
attacked in Gopalan's case 3 on the ground that, in conferring absolute 

2. 1951 Bom 210 (Pr 23) [AIR V 38 C 42] : I L R (1951) Bom 17 : 52 Cri L Jour 
80 (FB), Fram Nussenvanji Balsarav. State of Bombay. (Partly reversed in 
AIR 1951 S C 318.) 

3. 1950 F C 59 (Pr 15) [AIR V 37 C 5]: 1949 FOR 693: ILR 29 Pat 185:51 Cri L 
Jour 921 (FC), Lakhi Narayan Das v. Province of Bihar. (The extent of inva¬ 
sion by a Provincial Act into subjects enumerated in other lists is an important 
matter not because the validity of an Act can be determined by discriminating 
between degrees of invasion but for determining what is the “pith and substance” 
of the Act. AIR 1947 P C 60 Rel. on—Judged by this test, the Bihar Mainten¬ 
ance of Public Order Ordinance, 1949, is a legislation on public order or preven¬ 
tive detention for reason connected with it and not on criminal procedure.) 

4. 1950 F C 59 (Prs 23, 24, 25) [AIR V 37 C 5]: 1949 FOR 693: ILR 29 Pat 185: 
51 Cri L Jour 921 (FC), Lakhi Narayan Das v. Province of Bihar . 

5. 1951 S C 301 (Pr 10) [AIR V 38 C 51] : 1951 SCR 621 : 52 Cri L Jour 1103 
(SC), S. Krishnan v. State of Madras. 

6. 1950 S C 27 (Prs 93, 149) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. (Per majority'. Section 14 of Preventive 
Detention Act (1950) was ultra vires as contravening cl. (5) of this article.) 

Article 22 — Note 8 

1. 1950 SC 27 (Prs 93, 149) [AIR V 37 C 6]: 1950'S C R 88: 51 CriLJ 1383 (SC). 
[See also (’50) I L R Pat 502 (509, 533) (FB), L. K. Burman v. The State. 

(To same effect as AIR 1950 S C 27 (SC).)] 

2. 1950 S C 27 [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

3. 1950 S C 27 [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 
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discretion on the executive authority to detain a person on the strength 
of its own satisfaction that such detention was necessary for the pur¬ 
pose of preventing him from acting in a manner prejudicial to the 
specified objects, it delegated legislative power to the Executive. The 
contention was, however, repelled and it was held that the authority 
conferred was not delegation of legislative power but was only the 
vesting of a discretion to enforce the law made by the Legislature. (See 
also Note 9.) 

9. Preventive detention—General principles. — In Bex v. 
Holliday* Lord Atkinson observed as follows : 

“Preventive justice, as it is styled, which consists in restraining 
a man from committing a crime he may commit but has not yet com¬ 
mitted, or doing some act injurious to members of the community 
which he may do but has not yet done, is no new thing in the laws 
of England.” 

But the peculiarity of this Constitution is that it makes provision 
in the Constitution itself as regards a law of preventive detention. In 
England, during the Great War and.during the World War II, the 
Executive was invested with powers of preventive detention for the 
purpose of the security of the realm and in India during the war, 
the Government, under the Defence of India Act, enjoyed such powers. 
Such powers were continued also subsequently under various Provin¬ 
cial Public Safety Acts. But such powers are usually regarded only as 
emergency powers to be utilised in times of war and so on, and they 
are not regarded as powers that should be a normal feature of legal 
system of a country. As pointed out by Kania, C. J., in Gopalan v. 
State of Madras: 2 

“Neither the American nor the Japanese Constitution contains 
provisions permitting preventive detention, much less laying down 
limitations on such right of detention, in normal times, i. e. without 
a declaration of emergency. Preventive detention in normal times, 
i. e. without the existence of emergency like war, is recognised as a 
normal topic of legislation in List 1, Entry 9 and List 3, Entry 3 
of Sch. VII. Even in the chapter on Fundamental Rights, Art. 22 
envisages legislation in respect of preventive detention in normal 
times. The provisions of Art. 22 (4) to (7), by their very wording, 
leave unaffected the large powers of legislation on this point, and 
emphasize particularly by Art. 22 (7), the powder of the Parliament 
to deprive a person of a right to have his case considered by an 
Advisory Board. Part III and Art. 22 in particular are the only 
restrictions on that power and, but for those provisions, the power 
to legislate on this subject would have been quite unrestricted.” 

In the same case Patanjali Sastri, J. (as he then was), observed 
as follows : 8 

Article 22 — Note 9 

1. (1917) 1917 App Cas 260 (273) : 86 L J K B 1119. 

2. 1950 S C 27 (Pr 22) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC). 

3. 1950 S C 27 (Pr 119) [AIR V 37 C 6]: 1950 S C R 88: 51 Cri L Jour 1383 (SC), 
Cropalan v. State of Madras. 

l.Ind.Con. 36. 
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“The outstanding fact to be borne in mind in this connection 
is that preventive detention has been given a constitutional status* 
This sinister-lookiug feature, so strangely out of place in a demo¬ 
cratic constitution, which invests personal liberty with the sacro- 
sanctity of a Fundamental Right, and so incompatible with the 
promises of its Preamble, is doubtless designed to prevent an abuse 
of freedom by anti-social and subversive elements which might im¬ 
peril the national welfare of the infant Republic.” 

It is obvious that preventive detention necessarily involves the 
j [detention of a person. Detention means that the person detained is at 

( liberty to go nowhere. Hence, a law which only provides for extern- 
ment or banishment, although as a precautionary measure, is not a 
law providing for preventive detention. 4 Hence, a person, arrested for 
the purpose of being banished from a certain plac.e, cannot be deprived 
of his rights under els. (1) and (2) of this article. 6 Similarly, a law 
imposing restrictions on movements is not a law providing for preven¬ 
tive detention 6 and the conditions imposed by this article for the vali¬ 
dity of a law relating to preventive detention do not apply to a law 
merely authorising restrictions of movement. 7 

* As to the meaning of preventive detention, that meaning will be 
clear by a look at the wording of S. 3 of the Preventive Detention Act, 
1950. Section 3 (l) (a) of the Act provides that the “Central Govern¬ 
ment or the State Government may, if satisfied with respect to any 
person that with a view to preventing him from acting in any manner 

prejudicial to.” The words “with a view to preventing him 

from acting” are important as showing the real meaning of preventive 
detention. The object of the detention, therefore, must be to prevent 
a person from acting in a certain manner. If such is not the object 
of the detention then it will not be preventive detention and the law 
providing for such detention will not be one relating to preventive de¬ 
tention. Thus, it was held that the Bengal Criminal Law Amendment 
Act (6 of 1930) was not a law relating to preventive detention, because 
the law did not say anywhere that a person might be detained or 
otherwise dealt with in order to prevent him from doing anything. 8 

There is no authoritative definition of the term ‘preventive deten¬ 
tion’ in Indian law. The word ‘preventive’ is used in contradistinc- 

4. 1953 Punj 52 (55) (Pr 5) [AIR Y 40 C 19] : ILR (1952) Punj 362 and 495: 1953 
Cri L Jour 421 (DB), Inderjit Singh v. State of Delhi. (U. P. Goondas Act 
(1 of 1932) is not a law providing for preventive detention.) 

5. 1953 Punj 52 (55) (Pr 5) [AIR V 40 C 19] : ILR (1952) Punj 362 and 495 : 
1953 Cri L Jour 421 (DB), Inderjit Singh v. State of Delhi. 

6. 1953 Assam 77 (78) (Pr 4) [AIR V 40 C 32] : ILR (1952) 4 Assam 126 : 1953 
Cri L Jour 657, Anirit Bhattacharjya v. The State. (Assam Maintenance of 
Public Order Act (5 of 1947) (as amended by Assam Act 21 of 1950), S. 2, is 
not a law for preventive detention.) 

7. 1953 Assam 77 (78) [AIR V 40 C 32] : ILR (1952) 4 Assam 126 : 1953 Cri L 
Jour 657, Amrit Bhattacharjya v» The State. 

8* 1950 Cal 274 (Pr 19) [AIR V 37 C 97] : 51 Cri L Jour 1110 (SB), Sunil Kumar 
v. West Bengal Government. 
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tion to the word ‘punitive.’ The object is not to punish a man for 
having done something but to intercept him before ho does it and to 
prevent him from doing it. No offence is proved nor any charge for¬ 
mulated if the justification of such detention is suspicion or reasonable 
probability and not criminal conviction warranted by legal evidence. 9 

As pointed out by Patanjali Sastri, J. (as he then was), in the 
passage already quoted, the object of providing for preventive deten¬ 
tion in the Constitution is obviously to prevent an abuse of freedom 
by anti-social and subversive elements which might imperil the 
national welfare of the infant Republic. In Bex v. Halliday , lu Lord 
Atkinson observed as follows : 

“In that, as in almost every case, where preventive justice is 
put in force, some suffering and inconvenience may be caused to the 
suspected person. That is inevitable. But the suffering is under this 
statute inflicted for something much more important than his liberty 
or convenience, namely, for securing the public safety and defence 
of the realm.. It must not be assumed that the powers conferred 
upon the Executive by this statute will be abused." 

Lord Atkinson also observed as follows in the same case: 11 

“However precious the personal liberty of the subject may be, 
there is something for which it may well be, to some extent, 
sacrificed by legal enactment, namely, national success in the war, 
or escape from national plunder or enslavement." 

Lord Finlay, L. C., in the same case, 12 pointed out that the law 
providing for preventive detention is not punitive but precautionary. 
Bankes, L. J., pointed out, in Bonnfeldtw. Phillips , 13 that in times of 
grave national peril, it was necessary that competent military autho¬ 
rities should be clothed with wide powers to act and to act on suspi¬ 
cion. Honest mistakes might easily be made and, if they were honestly 
made, must be borne as one of the consequences of a lamentable war. 
In the same case Scrutton, L. J., observed as follows : 14 

“The courts were always anxious to protect the liberty of the 
subject. They did so both in the interest of the subject himself and 
in the interest of the State. In time of war, there must be some 
modifications in the interests of the State. It had been said that a 
war could not be conducted on the principles of the Sermon on the 

9 * ^50 S C 27 ( Pr 1C5 ) £ AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1388 
(SC), Gopalan v. State of Madras. 

[See also 1950 Hyd 66 (Pr 6) [AIR V 37 C 20]: ILR (1951) Hyd 196 (DB), Mohd. 
AbdurBahman v. Hyderabad State. (Preventive detention means that restraint 
whose object is to prevent probable and in some cases possible activity on the 
part of a person, which is deemed prejudicial and which is apprehended from 
him on grounds of his past conduct.)] 

10. (1917) 1917 App Cas 260 (273) : 86 L J K B 1119. 

11 . (1917) 1917 App Cas 260 (271) : 86 L J K B 1119, Bex v. Halliday. 

12 . (1917) 1917 App Cas 260 (269) : 86 L J K B 1119, Bex v. Halliday. 

13 . (1918) 35 T L R 46 (46). 

14 . (1918) 35 T L R 46 (47), Bo?mfeldt v. Phillips. 
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Article 22 Mount. It might also be said that a war could not be carried on 
Note 9 according to the principles of Magna Carta.” 

In America also, certain standards, which do not conform to ordi¬ 
nary and normal law, have been applied by Judges during the period 
of the war and sometimes they are referred to as being included in 
“war power”. 15 

Thus, the power of preventive detention, to be exercised in 
emergencies, is not a conception unknown to the legal systems of the 
civilised world and the recognition of such a power under the Consti¬ 
tution of India, therefore, has to be regarded only as a provision for 
circumstances requiring emergent action. 

As pointed out, however, in Note 1, it must not be overlooked 
that although preventive detention is, in the phrase of Patanjali 
Sastri, J. (as he then was), given a “constitutional status” and though 
under cl. (3) of this article it is provided that the four Fundamental 
Rights, conferred on all arrested persons as essential safeguards against 
abuse of power by police or Executive, are not applicable to persons 
detained under a law relating to preventive detention, and although, 
as pointed out by Kania, C. J., the provisions of els. (4) to (7) of this 
article leave very extensive powers to the Legislature to affect the 
personal liberty of persons detained under law relating to preventive 
detention, yet, it must not be overlooked that a minimum of protection 

! is guaranteed as constitutional and Fundamental Rights under els. (4) 
to (7) and that it does not lie in the power of any Legislature to take 
away or abridge these rights under any law relating to preventive 
detention. 

Under the Code of Criminal Procedure, Chapter VIII, there are 
provisions for ordering a person to give security for keeping the peace 
or for being of good behaviour. If the security that is ordered is not 
furnished, the person against whom the order is passed will be detained 
in prison under S. 123 of the Code. The provisions of Chapter VIII 
of the Code are generally regarded as preventive provisions as distinct 
from punitive provisions. But still detention under those provisions 
cannot be regarded as “preventive detention” within the meaning of 
this article, because the reason is that the words “preventive detention” 
in this article seem to refer to detention by executive authority, 
whereas the detention for failure to furnish security under Chap¬ 
ter VIII of the Criminal Procedure Code is a result of an order of a 
Court. Where, however, the police themselves have the power to 
demand security for keeping the peace or being of good behaviour 
from a person and to arrest on his failure to furnish the security, it 
has been held that the detention by the police of such a person will be 
| preventive detention. 16 

15. 1950 S C 27 (Pr 94) [AIR V 37 C 6] : 1950 S C R 88 : 51 Gri h Jour 1383 
(SC), Gopalan v. State of Madras . (Per Mahajan J.) 

16. 1951 All 718 (Pr 30) [AIR V 38 C 192] : ILR (1951) 2 All 745 : 52 Cri L Jour 
1251 (DB), Deodat Rai v. State. (U. P. Prevention of Crimes (Special Powers) 
(Temporary) Act (5 of 1949), S. 4.) 
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It will be clear from the above that preventive detention has 
certain special features. Firstly, it is detention by the Executive with- 
f out trial or enquiry by Court. Secondly, the object of the detention is 
prevention and not punishment. In other words, preventive detention 
is resorted to when the Executive is convinced that such detention is 
necessary in order to prevent the person detained from acting in a 
manner prejudicial to certain objects which are specified by the law. 
The action, therefore, being only precautionary, as pointed out by 
Lord Finlay, L. C., in Rexv. Halliday 17 already cited, the matter has 
necessarily to be left to the discretion of the executive authority which 
can only act on suspicion and cannot be expected to have in every 
case proof of any crimes committed, which will satisfy a Court of law. 

In Gopalan v. State of Madras , 18 one of the grounds on which 
the validity of the Preventive Detention Act, 1950, was attacked was 
that under S. 3 of the Act the Executive was given authority to detain 
any person merely on its own satisfaction that it was necessary to 
do so to prevent him from acting in a manner prejudicial to certain 
objects. It was contended that the section laid down no objective 
standard of conduct by following which a person might avoid the 
clutches of the law. It was also argued that the section amounted to a 
delegation of legislative power to the Executive. The objections on 
both these grounds were repelled by the Supreme Court. It was pointed 
out that S. 3 only confers a discretion on the officer to enforce the law 
made by the Legislature and does not delegate any legislative power 
to the officer. It was also explained how it was impossible to lay down 
any objective standard of conduct by following which a person could 
avoid being arrested under the law relating to preventive detention. 
Kania, C. J., observed as follows: 19 

“It is clear that no such objective standard of conduct can be 
prescribed except as laying down conduct tending to achieve or to 
avoid a particular object. For preventive detention action must be 
taken on good suspicion. It is a subjective test based on the cumu. 
lative effect of different actions perhaps spread over a considerable 
period. As observed by Lord Finlay in Rex v. Halliday? 0 a Court 
is the least appropriate tribunal to investigate the question whether 
circumstances of suspicion exist warranting the restraint on a 
person. The contention is urged in respect of preventive detention 
and not punitive detention. Before a person can be held liable for 
an offence, it is obvious that he should be in a position to know 
what he may do or not do, and an omission to do or not to do will 
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(b) Law of pre¬ 
ventive deten¬ 
tion—Essentials 
for validity 


[But see 1950 All 562 (Pr 21) [AIR V 37 C 226] : ILR (1952) 1 All 8 : 52 Cri L 
Jour 1282 (DB), Harpal Singh v. State.] 

17. (1917) 1917 App Cas 260 : 86 L J K B 1119. 

18. 1950 S G 27 (Prs 27, 123) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC). 

19. 1950 S C 27 (Pr 27) [AIR Y 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 13&3 
(SC), Gopalan v. State of Madras. 

20. (1917) 1917 App Cas 260 (269) : 86 L J K B 1119. 
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result in the State considering him guilty according to the Penal 
enactment. When it comes, however, to preventive detention, the 
very purpose is to prevent the individual not merely from acting in 
a particular way but, as the sub-heads summarised above (the objects 
set forth in Sch. VII, List 1 , Entry 9 and List 3, Entry 3) 
show, from achieving a particular object. It will not be humanly 
possible to tabulate exhaustively all actions which may lead to a 
particular object. It has, therefore, been considered that a Preven¬ 
tive Detention Act which sufficiently prescribes the objects, which 
the Legislature considers have not to be worked up to, is a sufficient 
standard to prevent the legislation being vague.” 

As pointed out by Patanjali Sastri, J., in the same case, 21 it is not 
practicable to lay down objective rules of conduct, the failure to 
conform to which should lead to detention. So also, in Liversidge v. 
Anderson , 22 Lord Macmillan observed as follows : “The question is 
one of preventive detention justified by reasonable probability, not of 
criminal conviction which can only be justified by legal evidence.” 
A reading of the speeches of their Lordships in the above cases clearly 
negatives the view that there is a delegation of legislative power to the 
Executive in such cases or that the law is vitiated by the failure to 
provide an objective standard of conduct. 


It will be noted that under Art. 21 a law, according to which a 
tperson is deprived of his personal liberty, has to be a valid law. The 
validity of a law may be questioned not only on the ground of its 
being outside the legislative powers of the particular Legislature which 
has passed it or on the ground of its being repugnant to any of the 
Fundamental Rights guaranteed by the Constitution, but also on the 
ground of other objections. Among these objections would come an 
objection that the law amounts to a delegation of legislative power to 
the Executive which would be a contravention of the provisions of the 
Constitution conferring legislative power exclusively on the Legisla¬ 
ture. Similarly,'an objection that a law is vague and uncertain would 
also be a valid objection where such objection is applicable. As shown 
above, the validity of the Preventive Detention Act, 1950, was ques¬ 
tioned before the Supreme Court on the above mentioned grounds in 
Gopalan's case 23 but both objections were negatived by the Supreme 
Court. ’ 

(c) Principles of The scheme of els. (4) to (7) has already been explained in 

natural justice Note 1.. The validity of any law relating to preventive detention 

cannot be attacked merely on the ground of its being contrary to prin¬ 
ciples of natural justice. This is clear from the provisions of Art. 21 
under which, according to the interpretation placed on the article by 


21. 1950 S C 27 (Pr 123) [AIR V 37 G 6] : 1950 SCR 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras . 

22., (1941) 3 All E R 338 (367) : 110 LJKB 724. 

23. 1950 S C 27 [AIR V 37 C 6] : 1950 SCR 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 
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the Supreme Court in Gopalan's case , 21 it is only necessary that there 
should he followed a procedure laid down by enacted law in the matter 
of depriving a person of his personal liberty. But the provisions of any 
such law must conform to els. (4) to (7) of this article. Provided that 
this condition is satisfied and that the law relating to preventive 
detention is otherwise valid, as explained above, arguments purely 
based on principles of natural justice cannot be advanced against the 
validity of such a law. Thus, a right to a judicial trial cannot be 
claimed as an absolute right and the denial of such a right in a law 
relating to preventive detention will not invalidate it. 25 Similarly, no 
notice before detention can be claimed as a matter of right and the 
failure to provide for such a notice will not invalidate a law relating 
to preventive detention. 20 Such notice will be absolutely inappropriate 
and out of place in any case of preventive detention. 27 

The right to orderly procedure is regarded as a matter of funda¬ 
mental natural justice. Apart from the question that such a right ha.# 
to be provided by actual statutory provisions before it can be deman 1 
ded, an orderly procedure is guaranteed by the provisions of els. (4) ter 
(7) of this article. 28 An orderly course of procedure is not necessarily 
limited to procedure sanctioned by usage. New forms of procedure are 
as much held, even by the Supreme Court of America, due process of 
law as old forms, provided they gave a person a fair opportunity to f 
present his case. 29 Such an opportunity is guaranteed by cl. (5). 

The question as to the legislative competency of Indian Legisla¬ 
tures to pass laws regarding preventive detention has already been 
dealt with in Note 7. 

In considering the validity of a law relating to preventive deten¬ 
tion, the Courts are not at liberty to declare an Act void because in 

• 

their opinion it is opposed to a spirit supposed to pervade the Con¬ 
stitution, but not expressed in words. Where the fundamental law has 
not limited, either in terms or by necessary implication, the general 
powers conferred upon the Legislature, the Court cannot declare a 
limitation under the notion of having discovered something in the 
spirit of the Constitution, which is not even mentioned in the instru¬ 
ment. To quote the words 80 of Kania, C. J. : 

• - 

24. 1950 SC 27 [AIR V 37 C 6] :’l950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

25. 1950 S C 27 (Pr 29) [AIR V 37 C 6]: 1950 S C R 88: 51 Cri L Jour 1383 (SC), 
Gopalan v. Slate of Madras. 

26. 1950 S C 27 (Pr 37) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

27. 1950 S C 27 (Prs 37, 107) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. 

28. 1950 S C 27 (Pr 28) [AIR V 37 C 6] : 1950 SCR 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras, 

29. 1950 S C 27 (Pr 28) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

30. 1950 S C 27 (Pr 26) [AIR V37 C6]: 1950 S C R 88: 51 Cri L Jour 1383 (SC), 
Gopalan v; State of Madras. 
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(f) Principles of 
construction 


“It is difficult upon any general principles to limit the 
omnipotence of the sovereign legislative power by judicial inter¬ 
position, except so far as the expressed words of a written constitution 
give that authority. It is also stated (on authority) if the words be 
positive and without ambiguity, there is no authority for a Court to 
vacate or repeal a statute on that ground alone. But it is only in 
express constitutional provisions limiting legislative power and con¬ 
trolling the temporary will of a majority by a permanent and 
paramount law settled by the deliberate wisdom of the nation that 
one can find a safe and solid ground for the authority of Courts of 
justice to declare void any legislative enactment. Any assumption 
of authority beyond this would be to place in the hands of the 
judiciary powers too great and too indefinite either for its own 
security or the protection of private rights.” 

The principle that legislation dealing with the liberty of the 
subject must be construed, if possible, in favour of the subject and 
against the Crown has no relevance in dealing with an executive 
measure by way of preventing a public danger when the safety of the 
State is involved. This was the view expressed by Viscount Maugham 
in Liversidgc v. Anderson? 1 In the same case, Lord Macmillan observed 
as follows 32 : 

“In the first place, it is important to have in mind that the 
regulation in question is a war measure. This is not to say that the 
Courts ought to adopt in war time canons of construction different 
from those which they follow in peace time. The fact that the 
nation is at war is no justification for any relaxation of the vigilance 
of the Courts in seeing that the law is duly observed especially in a 
matter so fundamental as the liberty of the subject. Rather the 
contrary. However, in a time of emergency when the life of the 
whole nation is at stake, it may well be that the regulation for the 
defence of the realm may quite properly have a meaning which, 
because of its drastic invasion of the liberty of the subject, the 
Courts would be slow to attribute to a peacetime measure. The 
purpose of the regulation is to ensure public safety, and it is right so 
to interpret emergency legislation as to promote, rather than to 
defeat, its efficacy for the defence of the realm.” 

But the above principles, it is conceived, should not be taken as 
applicable in their entirety to the interpretation of this article or of 
preventive detention legislation in general . It must be noted that the 
above principles have special reference to war time Pleasures when the 
nation is in very great peril and cannot be regarded as being of 
universal or eternal applicability, so as to hold good even in normal 
peacetimes. Hence, the ordinary rule of strict construction and 
presumption in favour of the subject must be followed in interpreting 
laws relating to preventive detention. 33 Further, as pointed out by 

31. (1941) 3 All E R 338 (344): 110 L JKB 724:1942 AppCas206. (Per Viscount 
Maugham.) 

32. (1941) 3 All E R 338 (366) : 110 L J K B 724, Liversidge v. Anderson. 
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Bose, J., personal liberty is a Fundamental Right under the Constitu¬ 
tion and the limitations thereon are not fundamental and this im¬ 
portant fact must be remembered in interpreting the Constitution as well 

as the validity or the meaning of any legislative enactment affecting 
personal liberty. 

The true approach and mode of construction to be adopted was 
explained by Patanjali Sastri, J. (as he then was), in Gopalan's case. 30 
He pointed out that the provisions of els. (3) to (7) of this article are 
strangely out of place in the context of a democratic constitution, but 
have been obviously designed to prevent an abuse of freedom by anti¬ 
social and subversive elements, which might imperil the national 
welfare of the infant Republic. He went on to observe 30 : ‘‘It is in this 
spirit that els. (3) to (7) of Art. 22 should, in my opinion, be construed 
and harmonised as far as possible with Art. 21, so as not to diminish 
unnecessarily the protection afforded for the legitimate exercise of 
personal liberty.” 

An order of detention may be challenged on the ground not only 
of the invalidity of the law under which it is passed or of its being in 
contravention of the provisions of the Constitution but also on the 
ground of its not being made in conformity with the Act under which 
it purports to be made. 37 This follows from Art. 21 because the 

detention in such a case will not be according to procedure established 
by law. 

In Bam Krishan v. State of Delhi, 38 Patanjali Sastri, C. J., 
observed as follows : 

Preventive detention is a serious invasion of personal liberty 
and such meagre safeguards as the Constitution has provided against 
the improper exercise of the power must be jealously watched and 
enforced by the Court.” 

In the same case, 39 his Lordship observed as follows : 

“Notwithstanding repeated admonition by this Court that due 
care and attention must be bestowed upon matters involving the 

33 . 1951 Hyd 43 (Pr 2) [AIR V 38 C 7] (DB), Ramakishtayya v State. 

1950 All 69 (Pr 20) [AIR V 37 C 22]: 51 Cri L Jour 337, S. S. Yusuf v. Rex. 

34 . 1951 S C 270 (Pr 22) [AIR V 38 C 45] : 1951 S C R 451 : 52 Cri L Jour 904 
(SC), Ram Singh v. State of Delhi. 

35 . 1950 S C 27 [AIR V 37 C 6] : 1950 SCR 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

36 . 1950 S C 27 (Pr 119) [AIR V 37 C 6]:1950 SCR 88:51 Cri L Jour 1383 (SC), 

Gopalan v. State of Madras. * 

37. 1954 Pat 57 (58, 59) (Prs 1, 2) [AIR V 41 C 23] : ILR 32 Pat 55: 1954 Cri L 
Jour 91 (DB), Karamvir v. State. (Preventive Detention Act (1950), Ss. 8 (3) and 
® Chairman of Advisory Board not duly appointed — Reference made beyond 
30 days of date of detention—Provisions of Ss. 8 (3) and 9 held violated—Effect 
of amendment of S. 8 considered — Provisions of Ss. 8 and 9 held are in the 
nature of statutory safeguards—Detention held illegal.) 

1950 Mad 162 (Pr 26) [AIR V 37 C 75] : 51 Cri L Jour 525 (DB), M. R. S. Mani 
v. District Magistrate. 

38 . 1953 S C 318 (320) [AIR V 40 C 74] : 1953 Cri L Jour 1241 (SC). 

39 . 1953 S C‘318 (319) (Pr 2) [AIR V 40 C 74] : 1953 Cri L Jour 1241 (SC), Ram 
Krishan v. State of Delhi. 
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(h) Criminal 
prosecution if 
bar to preventive 
detention, and 
vice versa 


(i) Order for pre¬ 
ventive deten¬ 
tion—Change of 
officers 


liberty of the individual, it is distressing to find that such matters 
are dealt with in a careless and casual manner/* 

Under S. 3 (1) of the Preventive Detention Act, 1950, an order 
for detention is to be made by the Central Government or the State 
Government. Under Art. 166 (1), all executive action shall be 
expressed to be taken in the name of the Governor. Hence, an order 
of detention which states that the Governor was ‘satisfied’ is valid. 
That the order was signed by the Home Secretary is not a defect. 40 

See also Notes 9, 10 and 11. 

It has been seen under Art. 20 that no person shall be prosecuted 
and punished for the same offence more than once. In the case of 
preventive detention, as already explained above, there is neither 
prosecution nor punishment for an offence. Hence, the fact that a 
person has once been prosecuted and convicted will not be a bar to his 
being detained under law relating to preventive detention, although 
the facts that give rise to the apprehension of prejudicial conduct on 
his part in the future may be the same. 41 Conversely, the detention of 
a person under any law relating to preventive detention will not ipso 
facto be a bar to his prosecution for a substantive offence which he has 
committed and for which he is liable to punishment under the criminal 
law. This may, however, have a bearing upon the question of bona 
fides of his detention. (See further under Notes 10 and 11.) 

The Constitution contemplates, as will be seen from the wording 
of cl. (5), detention “in pursuance of an order,” but does not by itself 
preclude an order for detention being made by one officer and the same 
being carried out by his successor after he has left the district. 42 

10. Preventive detention — “Satisfaction” of detaining 
authority. — As already seen in Note 9, preventive detention, in its 
very nature, is a proceeding taken by the Executive on suspicion and 
it is impossible in the nature of things to insist upon an objective 
standard being adopted in such cases. The detaining authority is given 
power to detain a person on the basis of its own satisfaction that such 
detention is necessary to prevent the detained person from acting in 
a manner prejudicial to certain objects specified by the law. The 
satisfaction of the detaining authority, therefore, is a purely subjective 
affair. The detaining authority may act on any material and on any 
information that it may have before it. Such materials and informa¬ 
tion may merely afford basis for a sufficiently strong suspicion to 


40. 1952 S C 350 (352) (Pr 7) [AIR V 39]: 1952 SCR 756: 1953 Cri L Jour 1462 
(SC), Ujagar Singh v. State of Punjab. 

41. 1952 Cal 26 (Pr 15) [AIR V 39 C 10] : 1952 Cri L Jour 204 (DB), Ramanlal 
v. Comvir. of Police. (The “satisfaction” of the Government under S. 3 of the 
Preventive Detention Act is not a second prosecution.) 

42. 1951 Bom 33 (Prs 3, 17) [AIR V 38 C 13] : ILR (1951) Bom 546 : 52 Cri L 
Jour 418 (DB), In re Maganlal Jivabhai. (Delay of about two months after the 
order was issued by the previous District Magistrate was held not unreasonable.) 
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take action but may not satisfy the tests of legal proof on which alone 
a conviction for offence will be tenable. 1 Hence, it is not open to the 
Court to go into the question whether the detaining authority had 
sufficient material before it to proceed to take action. In other words, 
the Court cannot substitute its own satisfaction for that of the 
detaining authority.'* Thus, the reasonableness or otherwise of the 
action, taken by the detaining authority, is beyond the purview of the 
power of the Court. 3 

The leading case on the subject is that of Liversidge v. Anderson.* 
In that case, the Court had to deal with a provision of law under 
which the detaining authority was given the power of detention if it 
had reasonable cause to believe certain facts about the person to be 
detained. It was held by the majority of the Court that notwithstand¬ 
ing the form of the words used, the Court was not entitled to consider 
whether in fact the detaining authority had reasonable cause to 
believe, and that it was quite sufficient if the Court came to the 
conclusion that the detaining authority bona fide thought he had 

Article 22 — Note 10 

1. 1950 S C 27 (Prs 27, 123) [AIR V 37 C 6]: 1950 S C R 88 : 51 Cri L Jour 13S3 
(SC), Gopalan v. State of Madras. 

1952 Hyd 112 (115) (Pi^j [A I R V 39J : ILR (1952) Hyd 122 : 1952 Cri L Jour 
1076 (DB), Maqdoom Mohiuddin v. State of Hyderabad. 

1950 Mad 162 (Prs 28, 29, 30) [A I R V 37 C 75] : 51 Cri L Jour 525 (DB), 
M. R. S. Mani v. District Magistrate. (It is a personal or “subjective” and not 
an impersonal or “objective” standard of satisfaction. The Court cannot examine 
the conscience of the detaining authority to find out whether its reasons for 
satisfaction were sufficient. No outside decision is involved in this matter of 
satisfaction which rests solely with the detaining authority.) 

2 . 1953 S C 451 (452) (Pr 4) [A I R V 40 C 107] : 1953 Cri L Jour 1921 (SC), 
Ashutosh v. State of Delhi. 

1950 F C 129 (Pr 5) [A I R V 37 C 12] : 1949 F C R 827 : 51 Cri L Jour 14S0 
(FC), Machindar Shivaji v. The King. 

1949 All 148 (Pr 36) [A I R V 36 C 57] : I L R (1949) All 458 : 50 Cri L Jour 214 
(FB), Durgadas v. Rex. 

1949 Bom 319 (Pr 10) [AIR V 36 C 83] : ILR (1949) Bom 508 : 51 Cri L Jour 
184 (FB), In re Jayantilal. 

1949 Mad 307 (Pr 67) [A I R V 36 C 146] : I L R (1949) Mad 377 : 50 Cri L Jour 
405 (SB), Narayanswami v. Inspector of Police. 

1951 Pat 47 (Pr 20) [AIR V 38 C 6] : ILR 30 Pat 630 : 52 Cri L Jour 406 (DB), 
Dayanand Modi v. State of Bihar. 

1950 All 69 (Prs 26, 27) [AIR V 37 C 22]: 51 Cri L Jour 337, S. S. Yusuf v. Rex. 
1950 East Punj 172 (Pr 9) [A I R V 37 C 32] : 51 Cri L Jour 8S8, Jankidas v. 

Imperator. (East Punjab Public Safety Act (5 of 1949), S. 3—Whether detenu 
is doing propaganda objectionable from communal point—District Magistrate is 
the sole judge—High Court cannot adjudicate on such facts.) 

1950 Mad 162 (Pr 28) [AIR V 37 C 75] : 51 Cri L Jour 525 (DB), M. R. S. Mani 
v. District Magistrate. 

1949 Mad 438 (Pr 3) [AIR V 36 C 198], In re Narahari. 

1948 Bom 360 (Pr 5) [AIR V 35 C 92] : 49 Cri L Jour 524 (DB), In re Krishna ji 
Gopal. 

3. 1949 Mad 596 (Prs 27, 28, 30) [A I R V 36 C 262] : 50 Cri L Jour 843 (DB), 

A. K. Gopalan v. Dist. Magistrate Malabar. 

4 . (1941) 3 All E R 338 (346) : 110 L JKB 724. (Regulation 18B of the General 
Regulations under Defence of the Realm Act.) 
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reasonable cause to believe. Lord Atkin, however, dissented from the 
above view and held that if the detaining authority’s belief was based 
on facts capable of proof, those facts should be proved to the Court. 5 

In giving reasons for the majority view Viscount Maugham 
observed 6 as follows : 

“It is obvious that in many cases he (Secretary of State) will 
be acting on information of the most confidential character, which 
could not be communicated to the person detained or disclosed in 
Court without the greatest risk of prejudicing the future efforts of 
the Secretary of State in this matter and in like matters for the 
defence of the realm.” 

Lord Macmillan observed as follows in the same case 7 : 

“How could a Court of law, however, deal with the question 
whether there was reasonable cause to believe that it was necessary 
to exercise control over the person proposed to be detained, which 
is a matter of opinion and policy and not one of fact ? A decision 
on this question can manifestly be taken only by one who has both 
knowledge and responsibility which no Court can share. As Lord 
Parker said in The Zamora , 8 ‘Those who are responsible for the 
national security must be the sole judges of what the national 
security requires. It would obviously be undesirable that such 
matters should be made the subject of evidence in a Court of law or 
otherwise discussed in publicV* 

As observed by Lord Finlay in Bex v. Halliday , 9 “no tribunal 
for investigating the question, whether circumstances of suspicion 
exist warranting some restraint, can be imagined less appropriate than 
a court of law.” 

As regards the objection that such unrestricted power in the 
hands of the executive authorities would lead to its being abused, 
Lord Dunedin observed as follows in Bex v. Halliday : 10 

“That is true but the fault, if fault there be, lies in the fact 
that the British Constitution has entrusted to the two Houses of 
Parliament, subject to the assent of the King, an absolute power 
untrammelled by any written instrument, obedience to which may 
be compelled by some judicial body. The danger of abuse is theoreti¬ 
cally present; practically as things exist, it is, in my opinion, 
absent.” 

To similar effect are the observations of the Judges in Gopalan’s 
case. 11 For instance, in connection with the interpretation of the 
words ‘procedure established by law’ in Art. 21, after referring to the 

5. (1941) 3 All E R 338 (358) : 110 L J K B 724, Liversidge v. Anderson . 

6 . (1941) 3 All E B 338 (346) : 110 L J K B 724, Liversidge v. Anderson. 

7. (1941) 3 All E R 338 (367) : 110 L JKB 724, Liversidge v. Anderson . 

8. (1916) 2 App Cas 77 : 114 L T 626. 

9. (1917) 1917 App Cas 260 (269) : 86 L J K B 1119. 

10. (1917) 1917 App Cas 260 (270, 271) : 86 L J K B 1119. 

11. 1950 SC 27 [A I R Y 27 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Oopalan v. State of Madras . 
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possibility of abuse of legislative power by the Legislature arbitrarily 
abolishing the right of being defended by counsel, conferred upon 
accused persons under S. 340 of the Criminal Procedure Code, Patanjali 
Sastri, J., proceeded to observe 12 as follows : 

But in a free democratic Republic, such a drastic change in 
the normal law of procedure, though theoretically possible, would 
be difficult to bring about and that practical difficulty will be the 
measure of the protection afforded by Art. 21.” 

It would be better to pause here for a while just to consider the 

constitutional position on this matter. Under Art. 21, the Legislature 

is entitled to confer absolute and untrammelled discretion on the 

Executive under any law' relating to preventive detention. The confer. 

ment of such discretion w 7 ill be amply covered by the words ‘procedure 

established by law’ in Art. 21. But the Legislature has to act within 

the limits set by the Constitution and the law made by the Legislature 

may be questioned if it is against the Constitution or otherwise open 

to any objection that may be applicable. Thus, a law 7 may be challenged 

on the ground of its amounting to delegation of legislative power to 

the Executive or on the ground of its being too vague and uncertain in 
its provisions. 

It may be noted here that under S. 3 of the Preventive Detention 
Act, 1950, it is not stated that the detaining authority must have a 
reasonable cause to.be satisfied in a particular manner. The section 
merely says that if the detaining authority is satisfied in a particular 
manner, he can proceed under the section. And hence the controversy 
that a lose with regard to the meaning of the words ‘having reasonable 
cause to believe’ in Liversidge's case, 12 * discussed above, is only of 
academical interest in so far as the interpretation of S. 3 of the 
Preventive Detention Act is concerned. But the fact that, notwith¬ 
standing the use of the w 7 ords ‘having reasonable cause to believe,’ the 
majority of the House of Lords held that the detaining authority in 
England was not bound to establish in a court of law that, as a matter 
of fact, he had a reasonable cause to believe a particiiar matter, but 
that it was sufficient if he showed that he bona fide thought he had 
reasonable cause to believe certain things, show 7 s how much stronger 
is the position under the Preventive Detention Act with reference to 
the absolute discretion conferred upon the detaining authority under 

the law and the immunity of such discretion from being questioned in 
a court of law. 

This, however, does not mean that the exercise of power by the 
detaining authority under the law of preventive detention is not open 
to question under any circumstances. Although the Court cannot 
examine whether the detaining authority had, as a matter of fact, 
a reasonable ground for its “satisfaction” that preventive action was 
necessary, yet, the Court can certainly consider whether the executive 

S 0 27 (Pr 116 ) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
lau), Gopalan v. State of Madras. 

12a. (1941) 3 All E K 338 (367) : 110 L J K B 724, Liversidge v. Anderson. 
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Article 22 authority was really satisfied at all as alleged. This topic is further 
Note 10 dealt with in Notes 11 and 21. 

We have already adverted above to the fact that the detaining 
authority under any preventive detention law is perfectly justified in 
acting on mere suspicion and is not bound to limit its action to cases 
in which there is before it evidence which is capable of being produced 
before a court of law. 13 For instance, the detaining authority can act 
on hearsay evidence, 11 confidential reports 15 and so on. It is also not 
necessary, where the relevant Act does not prescribe such requirement, 
that there should be any enquiry in the nature of a preliminary 
enquiry before the detaining authority takes action. 16 The mere fact 
that under a particular law there is no provision for an Advisory 
Board (which is usually provided in similar laws of preventive 
. detention) does not mean that there must be a preliminary enquiry, 
unless the Act concerned itself prescribes such preliminary enquiry. 17 

It may be pointed out that the relevant entries in the legislative 
lists in Sch. VII, enumerating the different subjects falling within 
the jurisdiction of the Parliament and the State Legislatures, speak of 
preventive detention “for reasons connected with defence and so on.’* 
This, however, does not mean that before taking action under preven¬ 
tive detention enactments, the Executive must take any particular 
steps to ensure that the action taken is for reasons connected with the 
various subjects mentioned in the entries in the legislative lists. The 
phrase “for reasons connected with” in the entries in the legislative 
lists is only applicable to the enactments passed by the Legislatures and 
not to the actions taken under them. Once an enactment is passed 
providing for preventive detention for reasons connected with the stated 
objects, it has only to be seen whether the action of the Executive 
falls within the purview of the enactment, and where the enactment 
provides that the Executive can act on its own satisfaction that certain 
conditions existed and that certain action is necessary, it is not for the 
Courts to consider the terms and conditions on which the executive 
authority has been empowered to order preventive detention, for these 
are matters of policy. 18 

13. 1951 Pat 439 (Pr 6) [AIR V 38 C 115] : 1952 Gri L Jour 543 (DB), Mohit Lai 
v. The State. (Hence the fact that the police were unable to furnish a detailed 
report till a date very near the one on which the order was passed cannot lead 
to the inference that the order was passed mala fide in the absence of materials.) 

(1917) 1917 App Cas 260 (275) : 86 L J K B 1119, Rex v. Halliday . 

14. (1941) 3 All E R 338 (346) : 110 LJKB 724, Liversidge v. Anderson. 

15. (1941) 2 All E R 749 (754), Ex parte Budd. (Confidential reports, etc., need 
not be disclosed — Court can act on the affidavit of the Secretary of State: Ex 
parte Lees, (1941) 1KB 72, Foil.) 

16. 1950 F C 129 (Pr 6) [AIR V 37 C 12] : 1949 F C R 827 : 51 Cri L Jour 1480 
(FC), Machindar Shivaji v. The King. 

17. 1950 F C 129 (Pr 6) [AIR V 37 C 12] : 1949 F C R 827 : 51 Cri L Jour 1480 
(FC), Machindar Shiva ji v. The King. 

18. 1950 F C 129 (Pr 5) [AIR Y 37 C 12] : 1949 F C R 827 : 51 Cri L Jour 1480 
(FC), Machindar Shiva ji v. The King. (It is undoubtedly open to the Court, on 
a question of vires, to consider whether an impugned enactment has been made 



PROTECTION AGAINST ARREST AND DETENTION 


575 


The satisfaction” of the detaining authority may be based upon 
the past activities of the intended detenu, if such activities, in the 
opinion of the detaining authority, give rise to an apprehension of 
prejudicial conduct on his part in the future. 19 The fact that the 
intended detenu has been in jail since the time of the past activities 
giving rise to such apprehension is itself no bar to action under 
preventive detention law, if the detaining authority is satisfied that, 
having regard to the past activities, the intended detenu is likely to 
indulge in prejudicial activities on his release. 20 (See also Note 23.) 

Although, thus, the question of the detaining authority, under a 
preventive detention enactment, being satisfied as to the need for 
action is not open to examination in a court of law with reference to 
the reasonableness of such satisfaction, yet the factum of such satisfac¬ 
tion is an essential condition precedent for the action taken. The 
order of detention must show on the face of it that the detaining 
authority is satisfied to the effect specified under the detention enact¬ 
ment. 21 The terms of the law must be strictly complied with and the 
order must declare the satisfaction of the detaining authority as to all 
the requisite particulars mentioned in the detention enactment. 22 The 
reason is that the person can be deprived of his personal liberty only 
in accordance with the procedure established by law and where the 
law requires that the order of detention can be passed only under 
certain circumstances, the existence of those circumstances must be 
evident from the order itself. 23 

The “satisfaction” must be of the particular authority who is 
empowered under the law to pass the order of detention. Thus, where 
the authority having the power to pass such order is the Home 


with a view to prevent only such act or acts as are likely to endanger the 
public peace, etc.) 

19. 1952 S C 350 (352) (Pr 8) [AIR V 39] : 1952 S C R 756 : 1953 Cri L Jour 
1462 (SC), Ujagar Singh v. State of Punjab. 

1953 Pat 351 (353) (Pr 6) [AIR V 40 C *125] : 1953 Cri L Jour 1734 (DB), 
Bajendra Nath v. State of Bihar. 

1950 All 69 (Prs 26, 27) [AIR V 37 C 22]: 51 Cri L Jour 337, S. S. Yusuf v. Bex. 

1950 Mad 162 (174) (Pr 30) [AIR V 37 C 75] : 51 Cri L Jour 525, M. B. S. Mani 
v. District Magistrate , Mathurai. 

20. 1951 Hyd 128 (Pr 4) [AIR V 38 C 53] : ILR (1951) Hyd 654 : 52 Cri L Jour 
1402 (FB), Santhamma v. State of Hyderabad. 

21. 1950 Mad 162 (Pr 34) [AIR V 37 C 75] : 51 Cri L Jour 525 (DB), M. B. S. 
Mani v. District Magistrate. 

1949 Mad 596 (Pr 30) [AIR V 36 C 262] : 50 Cri L Jour 843 (DB), A. K. Gopalan 
v. Dist. Magistrate, Malabar. 

22. 1952 Cal 791 (798) (Pr 3) [AIR V 39] : 1952 Cri L Jour 1662, Khudi Prosad 
Bhakat v. The State of West Bengal. (AIR 1950 Cal 543, Foil.) 

1948 Bom 360 (Pr 6) [AIR V 35 C 92] : 49 Cri L Jour 524 (DB), In re Krishnaji 
Gopal. (However, the defect would not be considered fatal if on the very day 
the grounds of detention are communicated and these make it clear that the 
detaining authority was satisfied as to all the required particulars.) 

23. 1949 Mad 761 (Pr 2) [AIR V 36 C 338] : 51 Cri L Jour 183 (DB), In the 
matter of N. B. Sreenivasan. 
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Minister, the Secretary of the Home Department cannot substitute his 
own “satisfaction” even in cases of urgency. 24 

The onus of proof of the “satisfaction” of the detaining authority 
is on the State. 20 But when an order duly authenticated by a compe¬ 
tent authority is produced and it is mentioned in that order that the 
order is made after the authority is “satisfied” the onus shifts to the 
detenu. 26 (See also notes on Arts. 154 and 166.) 


11. Preventive detention — Bona fides of the order of 
detention. — Although it is not open to the Court to sit in judgment 
over the action taken by the Executive with a view to determine the 
reasonableness or otherwise of such action, it is clearly within the 
power of the Court to see whether the order of detention is really one 
under the Act under which it purports to be passed. 1 The Court can 
also see whether the “satisfaction” about the existence of the requisite 
condition, which is professed in an order of detention, is a satisfaction 
really and truly existing in the mind of the detaining authority or 
one merely professed by the detaining authority. 2 The validity of a 


24. 1953 Orissa 33 (37) (Pr 11) [AIR V 40 C 17] : 1953 Cri L Jour 349 (DB), 
State v. Somnath. (Secretary cannot substitute his own satisfaction under Rules 
of Business, in cases of urgency — Order of detention on such satisfaction is 
illegal — Scope of Rr. 4, 8, 9 and 13 of the Rules of Business indicated: AIR 
1952 Orissa 200, Approved.) 

25. 1953 Pepsu 190 (192) (Pr 7) [AIR V 40 C 77] : ILR (1953) Patiala 1 : 1953 
Cri L Jour 1710, Jangir Singh v. State of Pepsu. 

26. 1953 Pepsu 190 (192) (Pr 7) [AIR V 40 C 77] : ILR (1953) Patiala 1 : 1953 
Cri L Jour 1710, Jangir Singh v. State of Pepsu . (AIR 1951 Pepsu 126, Ref.) 

1951 Pepsu 126 (Prs 15, 16) [A I R V 38 C 49] : 52 Cri L Jour 1081, Hari Singh 
v. State. 
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1. 1949 Mad 761 (Pr 2) [A I R V 36 C 338] : 51 Cri L Jour 183 (DB), In the 
matter of N. P. Sreenivasan. (There are four categories in which alone it will 
be open to the Court to intervene. These are : (a) when the order is not duly 
authenticated, (b) when the person detained in pursuance of the order is not 
the person intended to be detained, (c) when there is lack of bona fides and (d) 
when it is established that the essential requirement, namely, the satisfaction 
is not present : AIR 1949 Mad 307 (SB), Rel. on.) 

1949 Mad 307 (Prs 44, 64 to 68) [A I R V 36 C 146] : I L R (1949) Mad 377 : 50 
Cri L Jour 405 (SB), Narayanasivami v. Inspector of Police. (Do.) 

2. 1953 S C 451 (452) (Pr 4) [A I R V 40 C 107] : 1953 Cri L Jour 1921 (SC), 
Ashutosh v. State of Delhi. 

1952 S C 106 (Prs 9, 10) [A I R V 39 C 20] : 1952 SCR 395:1952 Cri L Jour 656 
(SC), Naranjan Singh v. State of Punjab (I). 

1951 S C 157 (Pr 5) [A I R V 38 C 24] : 1951 S C R 167 : 52 Cri L Jour 373 (SC), 
State of Bombay v. Atma Bam. 

1949 All 148 (Prs 32, 35, 36, 39) [AIR Y 36 C 57] : ILR (1949) All 458 : 50 Cri L 
Jour 214 (FB), Durgadas v. Bex. (‘Satisfaction’ only means that the detaining 
authority was in fact satisfied, or, in other words, honestly satisfied and not a 
dishonest satisfaction, which will be no satisfaction at all.) 

1949 Cal 633 (Pr 18) [AIR V 36 C 180] : 51 Cri L Jour 169 (FB), Bhupendra De 
v. Government of West Bengal. 

1949 Mad 307 (Pr 65) [A I R V 36 C 146] : I L R (1949) Mad 377 : 50 Cri L Jour 
405 (SB), Narayanasivami v. Inspector of Police. 
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detention order can always be questioned on the ground that the 
“satisfaction” on which it is stated to be based does not in fact exist. 

If such satisfaction does not really exist and is not precisely of the 
kind required by the law, the order would be a fraud on the law. 3 An 
order of detention, which is really passed for an ulterior purpose and | 
not because the detaining authority is really satisfied that it is neces- I 
sary to detain the intended detenu with a view to preventing him 
from acting prejudicially to certain objects will be void. 4 

It is also essential that the detaining authority must have applied 
its mind to the question whether it is necessary to detain the parti- | 
cular person with a view to preventing him from acting prejudicially 1 
to any of the objects mentioned in the Act. 6 For this purpose, as will 
be seen in Note 21, the grounds on which the order is based, which 
are communicated to the detenu under cl. (5), may be looked at by 
the Court to see whether they are relevant for the purpose for which 
the order professes to have been passed. 

The Court can also take into consideration the affidavit of the 
detaining authority and the facts stated therein in determining whe- 
I ther the detaining authority had applied its mind to the question 
l whether there were sufficient grounds for detention. 83 

The burden of proving, however, that an order of detention is 
not a bona fide one is on the detenu who questions the order. 6 It is 

1953 Pepsu 145 (146) (Pr 5) [AIR V 40 C 63] : 1LR (1952) Patiala 445 : 1953 Cri 
L Jour 1519, Ralla Singh v. State. (It is a question of fact and the petitioner 
challenging the detention should definitely assert the fact in the petition.) 

1949 Mad 761 (Pr 2) [AIR V 36 C 338]:51 Cri L Jour 183 (DB), In the matter of 
N. R. Sreenivasan. (For considering whether the apparent satisfaction recorded 
by the District Magistrate was in good faith in exercise of the statutory 
powers conferred upon him, it is permissible to view the order of detention in 
relation to the apparent and avowed object with which the order of detention 
was passed.) 

3. 1949 Mad 438 (Pr 3) [AIR V 36 C 198], In re Narhari . 

4. 1953 Pepsu 111 (112) (Pr 5) [A I R V 40 C 48] : ILR (1952) Patiala 620 : 1953 

Cri L Jour 1210, Ishar Singh v. State. 

1951 Simla 157 (Pr 8) [A I R V 38 C 27] : 52 Cri L Jour 17 (DB), Bakhtaicar 
Singh v. The State. 

1949 Mad 438 (Pr 3) [AIR V 36 C 198], In re Narhari. 

5. 1952 Bhopal 1 (5) (Pr 21) [A I R V 39 C 1] : 1952 Cri L Jour 660. Govind 

Prasad v. The State of Bhopal. 

1950 Mad 162 (Pr 29) [AIK V 37 C 75] : 51 Cri L Jour 525 (DB), II. It. S. Mani 
v. District Magistrate. 

1949 Bom 75 (Pr 1) [AIR V 36 C 21] : I L R (1948) Bom 651 : 50 Cri L Jour 173 
(DB), In re Shoilen Dcy. 

Sa. 1953 S C 318 (319) (Pr 2) [AIR V 40 C 74] : 1953 Cri L Jour 1241 (SC), Bam 
Krishan v. State of Delhi. 

6. 1953 S C 451 (452, 453) (Prs 4, 8) [A I R V 40 C 107] : 1953 Cri L Jour 1921 
(SC), Ashutosh v. State of Delhi. (Suspicion is not proof.) 

1951 S C 270 (Pr 12) [AIR V 38 C 45] : 1951 S C R 451 : 52 Cri L Jour 904 (SC), 

Ram Singh v. State of Delhi. 

1950 S C 27 (Pr 1) [AIRY37CG]: 1950 SCR 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

1949 Bom 319 (Prs 10, 11, 12, 24) [A I R V 36 C 83] : I L R (1949) Bom 508 : 51 
Cri L Jour 184 (FB), In re Jayantilal. 

l.Ind.Con. 37. 
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necessary for the detaining authority to prove that he was satisfied in 
the manner required by law when he made the order of detention. In 
such cases, the presumption of ovinia pr&sumuntur rite esse acta 
applies and assuming the order to be proved or admitted, it must be 
taken prima facie , i.e , until the contrary is proved, to have been pro¬ 
perly made and it must be taken that the requisite as to the belief for 

the satisfaction of the detaining authority was complied with. 7 In 

0 

such cases, therefore, the detenu is not entitled to an order for parti¬ 
culars about the grounds on which the detaining authority had 
reasonable cause to believe that the detenu was a person who was 
indulging in the alleged activities, even in a civil suit filed by the 
detenu against the detaining authority for damages for false imprison¬ 
ment. 8 But the “satisfaction” of the detaining authority is a state of 
mind which under the Evidence Act is a question of fact, as the state 
of a man’s mind is as much a question of fact as the state of his 
digestion. Hence, when the detenu denies the existence of that parti¬ 
cular state of mind on the part of the detaining authority, evidence 
is admissible to prove his contention. 9 It is only the reasonableness of 
the satisfaction that the Court is precluded from inquiring into. 

When it is said that a certain order of detention is mala fide and 
not bona fide , no dishonest motive is necessarily imputed. Such a 
statement merely means that the order is bad for want of necessary 
care and caution or is for some purpose other than what is stated in 
the order. 10 ^ • 

When a question of mala fidesoi the order of detention is raised, 
thp question must be decided with reference to the circumstances of 
each case. 11 

1953 Assam 97 (100) (Pr 21) [AIR V 40 C 42] : 1953 Cri L Jour 770 : ILR (1953) 

5 Assam 66, Sahadat AH v. State of Assam. 

1953 Pat 334 (336) (Pr 8) [AIR Y 40 C 116] : I LR 32 Pat 480 : 1953 Cri L Jour 
1690 (DB), Karamvir Singh v. State of Bihar . 

1949 Mad 307 (Pr 68) [A I R V 36 C 146] : I L R (1949) Mad 377 : 50 Cri L Jour 
405 (SB), Narayanasicami v. Inspector of Police. 

1948 Bom 417(420) (Pr 17) [AIR V 35 C 117] : 49 Cri L Jour 579, Hirji Shivram 
v. Commr. of Police. ((1942) 1 KB 87, Rex v. Secretary of State for Home 
Affairs , Ref.) 

7. (1941) 3 All E R 388 (394) : 111 L JKB 24, Greene v. Home Secretary . 
(Affidavit sufficient but not necessary.) 

(1941) 3 All E R 338 (348) : 110 L J K B 724, Liversidge v. Anderson. 

8. (1941) 3 All E R 338 (348) : 110 LJKB 724, Liversidge v. Anderson. 

9. 1949 Bom 319 (Pr 9) [AIR V 36 C 83] : ILR (1949) Bom 508 : 51 Cri L Jour 
184, In re Jayantilal. 

10. 1951 Pat 47 (Pr 20) [AIR V 38 C 6] : I L R 30 Pat 630 : 52 Cri L Jour 406 
(DB), Dayanand Modi v. State of Bihar. 

11. 1952 S C 106 (Prs 9, 10) [AIR V 39 C 20] : 1952 S C R 395 : 1952 Cri L Jour 
656 (SC), Haranjan Singh v. State of Punjab (I). (One case cannot be treated 
as precedent for another.) 

1950 S C 27 (Pr 1) [AIE V 37 C 6] : 1950 S C E 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

[See 1953 Orissa 33 (37) (Pr 8) [AIR V 40 C 17] : 1953 Cri L Jour 349 (DB), 
State v. Somnath. (Detention order against candidate for election passed by 
Home Secretary without approval of Minister-in-charge due to urgency, Minister- 
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It has already been stated above that an order for detention of a 
person for an ulterior purpose, that is, for a purpose other than that 
which is given in the order of detention, will be a mala fide order 
and void as being a fraud on the law. lla Thus, when a person is 
ostensibly detained under a preventive detention enactment but the 
circumstances clearly show that the detention is really intended to 
help the police in obtaining evidence in the investigation of a crime, 
the detention will be illegal. 12 The reason is that not only the order 

in-cliarge being outside station —Subsequent approval by Minister _ Procedure 

in accordance with pre-existing practice — Order though illegal having been 
passed without legal authority could not be challenged on grounds of mala 
fides.) 

11a. 1952 Mad 117 (119) (Pr 7) [AIR V 39 C 57] : ILK (1953) Mad 93 (DB), In 
re Anandan. (Detention of a person for the purpose of preventing him for 
election is mala fide.) 


12. 1950 Bom 202 (Prs 5, G) [AIR V 37 C 54]:ILR (1950) Bom 438: 51 Cri L Jour 
1126 (FB), Malyali v. Commr. of Police. (When the detaining authority makes 
up his mind to detain a person who is alleged to have committed an offence, then, 
the detaining authority has made his choice and it would not be permissible to 
him to investigate the offence while still keeping the person under detention and 
not complying with the provisions of the law with regard to investigation. If 
the purpose of detaining a person is a collateral purpose i. e., to deprive him of 
his rights and safeguards under the Criminal Procedure Code and to carry on an 
investigation without the supervision of the Court, then the detention's mala 
fide and cannot be justified: Cri. Appln. No. 18 of 1948, D/-4.2-1948 (Unrep.) 
(Bom), Overruled.) 

1953 Pepsu 111 (Pr 5) [AIR V 40 C 48]: ILR (1952) Patiala 620: 1952 Cri L Jour 
1210, Ishar Singh v. State. 

1951 Pat 47 (Pr 15) [AIR V 38 C 6] : I L R 30 Pat 630 : 52 Cri L Jour 406 (DB) 
Dayanand Modi v. State of Bihar. (Whether detention of a person and 
prosecution started against him can be simultaneously made does not depend on 
any rule of law, the question has to be approached and answered in eacli case on 
the footing whether the order of detention, in view of the pending prosecution, is 
bona fide or not. For answering the question the uncontroverted facts may have 
to be considered and the test will be whether the order of detention is for the 
purpose it purports to be or really for an alterior or collateral purpose.) 

1951 Simla 157 (Pr 8) [AIR V 38 C 27] : 52 Cri L Jour 17 (DB), Bdkhtatoar 
Singh v. The State. (Detention in police lock-up for considerable time giving 
rise to suspicion that detention was for enabling the police to obtain evidence 
about offences—Detention is illegal.) 

v 37 0 21]: ILR ,1951) Hyd 183 (DB >> 

'IZpfZ. 8 (23) [A 1 R V 1 L R (!»«) Nag G, Vimlabai Deshpande v. 

[See 1953 Assam 63 (64) [AIR V 40 C 26J : 1953 Cri L Jour 507 Krishna 
Kantav. The State. (Mere reference by District Magistrate to a ease which 

^tiDon JUd “ at SOme tlm !; t0 bring 0ut that according to his information 
Vitiated ) '™ S aD mc0rrlglb e smu SSler _ District Magistrate’s order is not 

1949 Mad 761 (Pr 2) [AIR V 36 C 338] : 51 Cri L Jour 183 (DB), In the matter 

flied b’v'th/d l lvasa n- (Where it is clear from the averments in the affidavit 

the detenu wbl almng u aUth0 ;‘ ty J that “ was t0 P reveDt tlle “lease on bail of 
deton? h was oha rged under certain sections of the Penal Code, that his 
detention was considered necessary, it is not one of the grounds of satisfaction )1 

Cri L Jour 434 A 7T ^ ( n\ [AIR V 88 0 20] : ILE < 1950 ) 2 Assam 470 : 52 
l^n Lj dour 434, Labaram Delta v. The Stale. 
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of detention in such a case will be a mala fide one as being one for an 
ulterior purpose, but also the detenu would be deprived of bis normal 
rights under the Criminal Procedure Code which would have belonged 
to him, if the investigations into the offence alleged against him 
were conducted according to the provisions of the Criminal Procedure 
Code. 

Recourse to preventive detention in a case where the ordinary 
law will be quite sufficient to meet the needs of the case may lend 
colour to the contention that the order is mala fideP But a prior 
unsuccessful prosecution of the detenu with regard to the same matter 
does not necessarily prove the mala fides of the order of detention 



1950 Hyd 66 (Prs 11, 12, 13) [AIR V 37 C 20]:ILR (1951) Hyd 196 (DB), Mohd. 
Abdur Rahman v. Hyderabad State. (Where a person is already detained in jail 
awaiting his trial in respect of certain offences alleged to have been committed 
by him, a warrant issued under S. 3 of the Preventive Detention Act would be 
illegal.)] 

[Compare 1952 Hyd 112 (113) (Pr 7) [AIR V 39]:ILR (1952) Hyd 122 : 1952 Cri 
L Jour 1076 (DB), Maqdoom Mohiuddin v. State of Hyderabad. (Arresting and 
detain a person in police custody with a view to investigation of crime and 
its prosecution—But subsequently Government deciding to drop proceedings and 
detaining under Preventive Detention Act—Fact that during police custody the 
person was interrogated prior to the detention order does not necessarily prove 
that the detention was for collateral purpose or mala fide.)] 

13. 1953 S C 451 (453) (Pr 11) [AIR V 40 0 107] : 1953 Cri L Jour 1921 (SC), 
.. Ashutosh v. State of Delhi. (Recourse to order of detention, rather than to 
Jbl preventive order under Criminal P. C., S. 144, may lend some colour to conten- 
'< tion that order is mala fide.) 


1950 East Punj 172 (Prs 9, 10) [AIR V 37 C 32] : 51 Cri L Jour 888, Janhi Das 
v. Imperator. (The executive must not detain a subject in order to punish him 
| for what he has already done but in order to prevent him from doing something 
'» which in the opinion of the executive is likely to affect the public safety, etc. 
—East Punjab Public Safety Act (5 of 1949), can only be used for prevention and 
not for punishing of persons. If the District Magistrate is of the opinion that the 
!j detenu had started malicious propaganda and had issued posters which, accord- 
' ing to him, were objectionable from communal point of view, then it is open to 
him to take action against the detenu under S. 153A, Penal Code, or under S. 108, 


Criminal P. C. The Act is not intended to suspend the ordinary criminal tri¬ 
bunals of the land or prevent them from exercising their ordinary jurisdiction. 
In such a case the action of the executive certainly is dehors the object of S. 3 of 
the Act and detention of the detenu is illegal : AIR 1946 Bom 32, Rel. on.) 

[See 1953 Pepsu 190 (192) (Prs 9, 10) [AIR V 40 C 77] : I L R (1953) Patiala 1 : 
1953 Cri L Jour 1710, Jangir Singh v. State of Pepsu. (It cannot be stated as 
a rule of law that when a person is accused of an offence, the only alternative 
is to prosecute him, and there is no legal authority to detain him. The right to 
prosecute a person under the ordinary criminal law and the right to detain him 
are not mutually exclusive. The question whether an order is made for a colla¬ 
teral purpose has to be decided on the facts of each particular case: Cri. Misc. 
No. 62 of 1951 (Pepsu) and AIR 1953 Pepsu 111, Rel. on.) 

1951 Orissa 251 (Prs 10, 18) [AIR V 38 C 59] : I L R (1951) Cut 387 : 52 Cri L 
Jour 679 (DB), T. V. Narsimhamurty v. The State. (Wholesale licensed dealer 
in food-grains proceeded against under Preventive Detention Act for black¬ 
marketing — The act complained of was not done by him as a licensed dealer 
but stood completely outside—Hence it could not be argued that the self-same 
act of the detenu as a licensee could be dealt with in a punitive measure rather 
than preventive.)] 
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under the preventive detention law. 14 

In this connection, however, it must be remembered that the 
detaining authority has no right to review the judgment of the Crimi¬ 
nal Court and question its findings. In Ilirji Shivram v. Commis¬ 
sioner of Police , 15 Desai, J., of the Bombay High Court observed as 
follows : 

“I do feel, and feel strongly, that it is not permissible for the 
Commissioner of Police to lend himself to any course of action 
which suggests that he arrogates to himself the right to review the 
judgment of the Magistrate. He must respectfully abide by it. 
Where then a situation arises which lends itself to the construction 
that the action of the Police Commissioner is an attempt to supersede 
the order of the Magistrate, Courts of Justice must be vigilant to 
see that justice is not brought into ridicule and rendered impotent 
and that a tendency towards autocracy does not prevail in the 
minds of the representatives of democracy.” 

See also notes on Art. 22G, relating to habeas corpus and 
See also A. I. R. Commentaries on the Code of Criminal Procedure, 
S. 491, Note. 7. 

12. Preventive detention—Advisory Board_So far as the 

Constitution is concerned, the provision of Advisory Board with power 
to consider the sufficiency of grounds for detaining a person under 
preventive detention enactments is not obligatory in every enactment 
relating to preventive detention. The provisions of els. (4) to (7) are so 
drafted that an enactment relating to preventive detention can totally 
avoid the establishment of an Advisory Board and yet be quite in 
accordance with the Constitution. Thus, when the detention is not to 
exceed a period of three months, then clearly under cl. (4) (a) an 
Advisory Board is not necessary. Even in cases in which the deten¬ 
tion is to be for a period of more than three months, the establishment 
of an Advisory Board is not compulsory under the Constitution under 
cl. (4) (b) read with cl. (7) (a) and (b) of this article. Hence, failure 
to provide for the establishment of an Advisory Board will not 
necessarily amount to the infringement of a Fundamental Right under 
the Constitution. 1 


14. 1952 Cal 26 (Pr 19) [AIR V 39 C 10] : 1952 Cri L Jour 204 (DB), Raman Lai 
v. Commr. of Police. (Ordinary criminal laws and preventive detention law are 
not substitutes for each other.) 

{See also 1953 Pepsu 111 (Prs 3, 5) [AIR V 40 C 48] : I L R (1952) Patiala 620 : 
1953 Cri L Jour 1210, Ishar Singh v. State. (Whether detention of a person 
and prosecution started against him can be simultaneously made does not 
depend on any rule of law and the question is to be approached and answered in 
each case on the footing whether the order of detention in view of the pending 
prosecution is bona fide or not.)] 

15. 1948 Bom 417 (421) (Pr 20) [AIR V 35 C 117] : 49 Cri L Jour 579. 
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1. 1950 S C 27 (Pr 24) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Oopalan v. State of Madras. 
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In the absence of a law made by the Parliament under cl. (7) (a) 

and (b), the establishment of an Advisory Board is compulsory under 

the Constitution for every case in which the detention is to continue 

for more than three months. This is the effect of cl. (4) (a). Under > 

that clause no law providing for preventive detention shall authorise 

the detention of a person for a longer period than three months unless 

an Advisory Board has reported before the expiration of the period 

of three months that there is in its opinion sufficient cause for such 
detention. 

The question has arisen as to the proper function of the Advisory 
Board under cl. (4) (a). The issue is whether the words “such deten¬ 
tion” in cl. (4) (a) mean detention for a longer period than three 
months or simply the detention that has been ordered. Patanjali 
Sastri, J., was of the view in Gopalan's case 2 that the words “such 
detention” in cl. (4) (a) refer back to preventive detention mentioned 
in the first part of cl. (4) and not to detention for a longer period 
than three months. Kania, C. J. and Fazl Ali, J., however, took’the 
opposite view. In other words, according to Patanjali Sastri, J., the 
function of the Advisory Board under cl. (4) (a) is to consider whether 
there is sufficient cause for detention at all, of the detenu, while, 
according to Kania, C. J. and Fazl Ali, J., the function of the Advi¬ 
sory Board, is to consider whether there is sufficient cause for detention 
for a longer period than three months. But even if the view of 
Kania, C. J., and Fazl Ali, J., is adopted, it is clear that the Advi¬ 
sory Board will be entitled to go into the merits of the order of deten¬ 
tion, inasmuch as it would be impossible to form an opinion about the 
sufficiency of cause for detention for longer than three months without 
doing so. 

The Advisory Board, however, has no power to express any 
opinion as to how much longer than three months, if at all, the detenu 
should he kept in custody. 3 The reason is that such question is pecu¬ 
liarly a matter on which the executive authority alone is best fitted to 
form an opinion. 

The question arises as to the effect of cl. (4) (a) in a case in which 
the Advisory Board reports that there is sufficient cause for detention. 

Is it sufficient if the report of the Advisory Board is submitted within 
the period of three months but the actual order for continuing the 
detention is passed subsequently? It has been held that not only the 
report of the Advisory Board should be received within the period of 

2. 1950 S C 27 (Prs 80, 120) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

3. 1952 S C 324 (Pr 20) [AIR V 39] : 1952 S C R 683 : 1952 Cri L Jour 1503 
(SC), Shamrao V. Paruleliar v. District Magistrate , Thana. (Individual cases 
must be considered by the Advisory Board—After this has been done, the deten¬ 
tion may be for more than three months up to the maximum limit fixed by the 
law by Parliament under cl. 7 (b)—Advisory Board need not fix the period after 
3 months in individual cases.) 

1950 S C 27 (Pr 122) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 
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three months but also that the order for the continuation of the deten¬ 
tion beyond three months must have been passed within a period of 
three months. 4 

There is no competition between the Advisory Board and the 
Court. As already seen in Notes 10 and 11, a Court is not entitled 
to go into the merits of the order of detention and see whether there 
is reasonable cause for passing such an order. But the Advisory Board 
is entitled to go into the merits of detention orders. The Court, however, 
can consider the validity of the order of detention on various other 
grounds such as its being mala fide , not according to law and so on. 
Thus, the functions of the Advisory Board and the Court are quite 
distinct and do not overlap each other. 5 6 Hence, an application to a 
High Court under S. 491 of the Criminal Procedure Code or Art. 226 
of the Constitution may be made before approaching the Advisory 
Board under the preventive detention enactment itself. The disposal 
of the application by the High Court cannot, in any way, affect the 
applicant’s cause before the Advisory Board. 0 In other words, the 
dismissal by the High Court of an application under S. 491, Criminal 
P.*C., or Art. 226 of the Constitution is not an adverse adjudication 
on merits as to the cause of detention, such merits not being within 
the purview of the Court but of the Advisory Board. 

The Preventive Detention Act, 1950, was extensively amended by 
the Preventive Detention (Amendment) Act, 1951. Under the Act as 
amended, provision was made for the institution of an Advisory Board 
in every case (see S. 9). [There is no change on this point under the 
Amending Act of 1952.] Obviously, such a provision is not against the 
Constitution because although the Constitution makes a provision for 
an Advisory Board compulsory in certain cases, it does not prohibit it 
in other cases. 

Where an Advisory Board is constituted under a provision of law 
made by the Parliament under cl. (4) (a) road with cl. (7) (a) and (b), 
it is not necessary that the Advisory Board must make its recommen¬ 
dations within a period of three months from the date of detention in 


4. 1953 Sau 51 (51, 52) (Pr 4) [AIR V 40 C 22] : 1953 Cri L Jour 503 (DB), Gohel 
Umedsing v. State. 

5. 1952 Cal 26 (Pr 26) [AIR V 39 C 10] : 1952 CrkL Jour 204, Raman Lai Rathi 
v. Commr. of Police. 

1952 Orissa 52 (59) (Prs 22, 23) [AIR V 39 C 11] : I L R (1951) Cut 441 : 1952 Cri 
L Jour 1039 (DB), Ratanlal Gupta v. District Magistrate , Ganjam. (After 
amendment of Preventive Detention Act by Amending Act, 1951, the powers 
of Advisory Board are increased and its opinion that there is no sufficient cause 
for detention is binding on the Government. The Board can also go into the 
question of mala fides and is in a better position to judge about it from all the 
papers than the High Court.) 

6. 1952 Cal 26 (Pr 26) [AIR V 39 C 10] : 1952 Cri L Jour 204 (DB), Raman Lai 
v. Commr. of Police. 

1952 Orissa 52 (59) (Prs 22, 23) [A I R V 39 C 11] : I L R (1951) Cut 441 : 1952 
Cri L Jour 1039 (DB), Ratanlal Gupta v. District Magistrate , Ganjam. 
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every case. The mere provision for an Advisory Board is not a hall¬ 
mark which stamps a preventive detention law as one necessarily 
falling within cl. (4) (a), so as to make its constitutional validity 
determinable exclusively with reference to that sub-clause. 7 

See also the undermentioned cases. 8 

It is to he noted that the Constitution prescribed the qualifications 
of the persons who can be appointed as members of the Advisory Board 
but the number of members of such Board has not been prescribed by 
the Constitution. 

13. Procedure before Advisory Board — Clause (7) (c)_ 

Under cl. (7) (c), .the Parliament may, by law, prescribe the procedure 
to be followed by an Advisory Board in an inquiry under sub-cl. (a) of 
cl. (4). 1 Under cl. (3) of this article the provisions of els. (1) and (2) 
are expressly made inapplicable to a person detained under a law 
relating to preventive detention. Hence, such a person is not entitled, 
as a matter of Fundamental Right, to consult a legal practitioner or 
to be represented by him in the proceedings before the Board, unless 
the law relating to preventive detention permits such a course. The 
failure to provide for such a right of representation by a pleader before 
the Advisory Board will not invalidate a law of preventive detention. 2 

A provision in a law made by the Parliament relating to preventive 
detention, which prohibits the disclosure of any of the proceedings of 
the Advisory Board or its report, excepting that part of it which 
contains the opinion of the Advisory Board, is quite valid, because 

7. 1951 S C 301 (Pr 10) [AIR V 3S C 51] : 1951 S C R 621 : 52 Cri L Jour 1103 
(SC), S. Krishnan v. State of Madras. 

8. 1952 S C 27 (Pr 4) [A I R V 39 C 7] : 1952 S C R 368 : 1952 Cri L Jour 321 
(SC), Makhan Singh v. State of Punjab (I). (It is clear that the Preventive 
Detention Act (1950) as amended requires that every case of detention should be 
placed before an Advisory Board constituted under the Act (Section 9) and pro¬ 
vides that if the Board reports that there is sufficient cause for the detention 
“the appropriate Government may confirm the detention order and continue the 
detention of the person concerned for such period as it thinks fit “(S. 11). It is, 
therefore, plain that it is only after the Advisory Board, to which the case has 
been referred, reports that the detention is justified, the Government should 
determine what the period of detention should be and not before. The fixing of 
the period of detention in the initial order itself is, therefore, contrary to the 
scheme of the Act and canno(j be supported.) 

1953 Sau 63 (Prs 4, 5) [AIR V 40 C 26] : 1953 Cri L Jour 586 (DB), Dabhi Mari, 
sink v. State. (The provisions of S. 10 of the Preventive Detention Act appear to 
be mandatory. If the Advisory Board fails to submit its report within the period 
prescribed by S. 10 and consequently the Government does not pass orders under 
S. 11 the detention of the detenu after the expiry of the period provided will in 
any case become illegal and the accused is entitled to be set at liberty : AIR 1951 
Assam 169, Rel. on.) 

Article 22 — Note 13 

1. 1950 S C 27 (Pr 32) [AIR V 37 C 6] : 1950 S C R 88: 51 Cri L Jour 1383 (SO), 
Oopalan v. State of Madras. 

2. 1950 S C 27 (Pr 32) [AIR V 37 C 6] : 1950 S C R 88: 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 
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under cl. (7) (c) Parliament has been given power to lay down the 
procedure before the Advisory Board. 3 

In Local Government Board v. Alridge * the respondent applied 
to the Board, constituted under the Housing Act, to state a special case 
for the opinion of the High Court, contending that an order of the Board 
was invalid, (l) because the report of the Inspector had been treated as 
a confidential document and had not been disclosed to the respondent, 
and (2) because the Board had declined to give the respondent an 
opportunity of being heard orally by the person or persons by whom 
the appeal was finally decided. The Board rejected the application. Both 
the points were urged before the House of Lords on appeal. Viscount 
Haldane, L. C., rejected the contention about the necessity of an oral 
hearing. In rejecting the contention about the disclosure of the report 
of the Inspector, the Lord Chancellor said : 

It might or might not have been useful to disclose this report, 

but I do not think that the Board was bound to do so any more than 

it would have been bound to disclose all the minutes made on the 

papers in the office before a decision was come to.What appears 

to me to have been the fallacy of the judgment of the majority in 

the Court of Appeal is that it begs the question at the beginning by 

setting up the test of the procedure of a Court of justice instead of 

the other standard, which was laid down for such cases in Board of 

Education v. Bice. 5 I do not think the Board was bound to hear 

the respondent orally provided it gave him the opportunities he 
actually had.” 


The above shows that the prohibition against the disclosure of the 
full report of the Advisory Board except its opinion in such cases is not 
open to any serious objection from the constitutional point of view. It 
also shows thaf the oral hearing of a party is not a matter of funda¬ 
mental importance in proceedings before such bodies. Hence, provisions 
in a preventive detention law, under which oral hearing before the 
Advisory Board is not allowed, or the disclosure of the proceedings of 
the Advisory Board is prohibited, cannot be regarded as depriving the 
detenu of any Fundamental Right he has under the Constitution or of 

rendering such Fundamental Rights illusory and unreal. See also 
Note 25. 


In the same case Lord Haldane, L. C., in laying down the princi¬ 
ples that should be followed by administrative bodies to whom matters 
are referred for decision, observed that the procedure of every such 
tribunal need not be the same. What that procedure is to be in detail 
must depend on the nature of the tribunal. Such a tribunal was under 
a duty to act in good faith and to listen fairly to both sides, inasmuch 
as that was a duty which lay on every one who decided anything, but 
the matter need not be treated as though it were a trial. The witnesses 


3. 1950 S C 27 (Pr 32) [AIR V 37 C 6] : 1950 S C R 88: 
Gopalan v. State of Madras. 

4. (1915) 1915 App Cas 120 (134) : 84 L J K B 72. 

5. (1911) 1911 App Cas 179 : 80 L J K B 796. 


51 Cri L Jour 1383 


(SC), 
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need not be examined; information may be obtained in any way that 
is considered best; a fair opportunity is always to be given to those 
who are parties to the controversy to correct or contradict any relevant 
statement prejudicial to their view. If the tribunal failed in its duty, 
its order might be the subject of certiorari and it must itself be a 
subject of mandamus . 6 

14. Preventive detention—Advisory Board—Qualification 
of members. — Under clause (4) (a), the Advisory Board, whose 
recommendation is necessary for continuing the detention of a person 
for more than three months, should consist of persons who are, or have 
been, or are qualified to be appointed as Judges of a High Court. The 
qualifications for appointment as a Judge of a High Court, as contem¬ 
plated by this'clause and Art. 165 (l), refer only to those qualifications 
described in cl. (2) of Art. 217 and do not refer to the age limit fixed 
in cl. (1) of that article. 1 Hence, a person beyond sixty years of age 
can be appointed a member of an Advisory Board if he is otherwise 
qualified to be appointed as a Judge of a High Court. 

15. Preventive detention—Maximum period of detention 
—Clauses (4) and (7) (b). — Under clause (4) of this article, the 
maximum period for which a person can be detained under a law of* 
preventive detention is laid down. Up to a period of three months, the 
law can provide for detention of a person without any reference to an 
Advisory Board. If the law permits detention for a period longer than 
three months the Constitution requires that one of two conditions must 
be fulfilled 1 : (1) that an Advisory Board, constituted according to 
the provisions of cl. (4) (a), should, within the period of three months, 
report that in its opinion there is sufficient cause for the detention. 
The Advisory Board is not entitled to report as to the duration of the 
period in excess of three months for which the detenu £an be detained. 3 
(2) In the alternative there must be a law, made by the Parliament 
prescribing the circumstances under which and the class or classes of 
cases in which a person may be detained for a period longer than 
three months under any law providing for preventive detention without 
obtaining the opinion of an Advisory Board under cl. (4) (a). Such 
law must also prescribe the maximum period for w'hich any person 
may be detained. 

If the law allows detention for more than three months on the 
recommendation of the Advisory Board under cl. (4) (a), such detention 
cannot exceed the maximum period that may be fixed by law by 

6. (1915) 1915 App Cas 120 (132-133) : 84 L J K B 72, Local Govt . Board v. 
AtHdge. (Following Board of Education v. Rice , (1911) App Gas 179.) 

Article 22 — Note 14 

1. 1952 Orissa 60 (Pr 6) [AIR V 39 C 12] (DB), Baishndb Patnaik v. The State . 

_ Article 22 — Note 15 

1. 1952 S C 350 (352) (Pr 6) [AIR V 39] : 1952 S C R 756 : 1953 Ori L Jour 1462 
(SC), TJjagar Singh v. State of Punjab. 

2. 1952 S C 324 (Pr 20) [AIR V 39]: 1952 S C R 683 : 1952 Cri L Jour 1503 (SC), 
Shamrao V. Parulekar v. District Magistrate , Thana. 





PROTECTION AGAINST ARREST AND DETENTION * 587 

I 

Parliament under cl. (7) (b). But Parliament is not bound under 
cl. (7) (b) to fix any maximum period in such cases. A maximum 
period under cl. (7) (b) has to be fixed by Parliament only in those 
cases in which it is making provision for detention of persons beyond 
three months without recourse to an Advisory Board. That the Parlia¬ 
ment is bound in such cases to fix the maximum period of detention 
under cl. (7) (b) is clear from cl. (4) (b) which says that the detention 
beyond the period of three months without recourse to Advisory Board 
must be in accordance with a law made by Parliament under cl. 7 (a) 
and (b). Hence, a law made by Parliament merely prescribing the 
circumstances or the classes of cases in which detention beyond three 
months without recourse to the Advisory Board will be legal is not 
sufficient to authorise such detention unless such law also prescribes 
the maximum period of detention under cl. (7) (b). As has been stated 
above, for cases in which the law provides for detention beyond three 
months on the report of the Advisory Board , the Parliament is not 
bound to fix a maximum period of detention under cl. (7) (b), although 
where such period has actually been f ixed by Parliament by law , the 
detention cannot be for a longer period. 

This is our submission. But there is a difference of judicial opinion 
as to whether the Parliament is not bound to fix a maximum period 
of detention under cl. (7) (b), in all cases. It was the opinion of 
Kania, C. J., in Gopalan s case? that the Parliament is not bound to 
fix any maximum period of detention under cl. (7) (b). The same 
opinion was expressed by Mahajan, J., in S. Krishnan v. State of 
Madras A But in the same case Bose, J., took the view that no law 
can be made authorising detention either under cl. (4) (a) or cl. 4 (b) 
unless a maximum period of detention is prescribed by Parliament 
under cl. (7) (b). The view that any law of preventive detention will be 
void unless it fixes a maximum period of detention under cl. (7) (b) 
was taken in the undermentioned cases also. 3 4 5 As already submitted, the 
requirement of a legal provision fixing a maximum period appears to 
be, on a fair construction of cl. (4) (a) and (b), only obligatory in the 
case of laws permitting detention without recourse to the Advisory 
Board for a period longer than three months and not in the case of 
laws under which such detention is to be after recourse to the Advisory 
Board. 

3. 1950 S C 27 (Prs 25, 33) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

4. 1951 S C 301 (Prs 24, 36) [AIR V 38 C 51] : 1951 S C R 621 : 52 Cri L Jour 
1103 (SC). 

5. 1950 Orissa 157 (Prs 5, 10, 31) [AIR V 37 C 26]: I L R (1950) Cut 222: 51 Cri L 
Jour 1189 (FB), Prahalad Jena v. State. (The provisions of the Orissa Mainte¬ 
nance of Public Order Act dealing with preventive detention are void under 
Art. 13 (1) of the Constitution on account of their inconsistency with Art. 22 of 
the Constitution.) 

1950 Nag 203 (Pr 24) [AIR V 37 C 60] : 51 Cri L Jour 1372 (DB), Trimbah v. 
The State. (C. P. and Berar Public Safety Act (1948) — Implied provision con¬ 
ferring power to detain person for indefinite period is void.) 
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But where the law of preventive detention is a temporary enact¬ 
ment due to expire on a fixed date, this itself has been regarded as 
tantamount to a provision fixing a maximum period of detention, so 
that even on the view that such a provision is essential in any context, 
the requirement as to the provision is regarded as satisfied in such 
cases. 6 On analogous reasoning, an order of detention has been held 
not to be bad on the ground of its failure to specify the period of 
detention where the law under which the order is passed itself pres¬ 
cribes the maximum period of detention, so that the order of detention 
cannot be said to be one for an indefinite period. 7 

Where a temporary Act relating to preventive detention is amended 
and the life of the principal Act is prolonged up to a certain date, the 
period of detention under such Act will also be extended till such date, 

6. 1951 S C 301 (Pr 11) [AIR V 33 G 51] : 1951 S C R 621 : 52 Cri L Jour 1103 
(SC), S. Krishnan v. State of Madras. (Majority view; Bose, J., Dissenting.: — 

As the Amending Act of 1951 is to be in force only up to 1-4-1952 and no deten¬ 
tion under the Act can continue thereafter, the discretionary power given to the 
appropriate Government could be exercised only subject to that over-all limit, 
and therefore the validity of S. 11 (1) of the Act cannot be questioned on the 
ground that it authorises preventive detention for an indefinite period which is 
contrary to Art. 22 (4) of the Constitution.) 

[See also 1953 S C 52 (53) (Pr 9) [AIR V 40 C 14] : 1953 S C R 210 : 1953 Cri L 
Jour 508 (SC), Godavari Parulekar v. State of Bombay. (Period of detention 
held to be prolonged till the date up to which the life of the Act was ex¬ 
tended.)] 

7. 1952 S C 350 (352) (Pr 6) [AIR V 39] : 1952 SCR 756: 1953 Cri L Jour 1462 
(SC), XJjagar Sing v. State of Punjab. (The non-specification of any definite 
period in the detention order is.not a material omission rendering the order itself 
invalid.) 

1951 S C 270 (Pr 11) [AIR V 38 C 45] : 1951 S C R 451 : 52 Cri L Jour 904 (SC), 
Bam Singh v. State of Delhi. '(Even if the order of detention passed under S. 3 
of the Preventive Detention Act, 1950, does not specify the period during which 
the detenus are to be under detention, the order is not invalid as S. 12 prescribes 
a maximum period of one year and hence such orders cannot be said to be of 
indefinite period or unlawful on that ground.) 

1951 All 18 (Pr 1) [AIR V 38 C 5] : 1952 Cri L Jour 422 (DB), Ram Adhar v 
State. 

[See also 1951 Pat 389 (Pr 26) [AIR V 38 C 99] : 29 Pat 992 : 52 Cri L Jour 282 
(DB), Chandra Sheikhar v. State of Bihar. (The detaining authority is not re¬ 
quired, under the Preventive Detention Act to mention the period for which 
the detaining authority intends the detenu to be detained — If there is no pro* 
vision for mentioning the period, the detaining authority is not bound or oblig¬ 
ed to mention the period: AIR 1951 All 357, Dissent. Hence a detention order 
under S. 3 of the Act is not invalid by reason of a failure to mention therein the 
period of detention.)] 

[But see 1951 All 357 (Pr 1) [AIR V 38 C 57]: 52 Cri L Jour 115, M. M. Bashir 
v. State. (An order directing detention of any person without giving the period 
for which the person is to be detained is not capable of being properly carried 
out by the authority to whom the order is directed and, therefore, the deten. 
tion is not in accordance with law. NOTE. — This decision must be deemed as 
overruled by the subsequent decision of the Supreme Court in AIR 1951 S C 
270.) 

1951 Pepsu 1 (Pr 4) [AIR V 38 C 1] : 2 Pepsu L R 421 : 52 Cri L Jour 33, 

Dr. Teja Singh v. The State. (Decision must be treated as overruled by the 
Supreme Court decision in AIR 1951 S C 270.)] 
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where the period has not been specifi^kjjy the order of detention. 8 

The Parliament is not precluded from altering the maximum period 
fixed by it under cl. (7) (b) or making such alteration retrospective. 9 
The Parliament has the power to continue detentions indefinitely 

by the expedient of periodic amendments in the Preventive Detention 
Act, 4 of 1950. 10 

Under cl. (7) (b), Parliament may by law prescribe the maximum 
period for which any person may in any class or classes of cases be 
detained. By virtue of this power, the Parliament may prescribe the 
maximum period for a class taken as a whole. The Parliament need 
not itself direct the maximum period for each separate person falling 
within the class individually. 11 

Section 3 (1) (a), of the Preventive Detention Act (4 of 1950), 
classifies grounds of detention into three categories. The cases of persons 
detained under S. 3 (1) (a), therefore, fall into three categories. But 
the Parliament is not bound under cl. (7) (b) to fix the same maximum 
period for all persons falling under each of these categories. Even 
persons falling under the same category may be classified by Parliament 
for purposes of cl. (7) (b) and a different maximum period may be 
fixed by Parliament for different groups in the same class without 
offending cl. (7) (b) or Art. 14. 12 

16. Preventive detention-Detention for more than three 
months without obtaining the opinion of the Advisory Board 
— Clause (7) (a). — Under cl. (4) (b), a person may be detained 

8. 1952 S C 324 (326) (Pr 7) [AIR V 39] : 1952 S C R 683 : 1952 Cri L Jour 1503 
(SC), Shamrao V. Parulelcar v. District Magistrate, Thana. (Act of 1950 amended 
by Act of 1951—Act of 1950 due to expire on 1-4-1951—Life of Act prolonged to 
1-4-1952 by Amending Act of 1951 — Detention order passed under 1950 Act as 
amended by 1951 Act — Owing to amendment, period would have extended to 
1-4-1952—Fresh Act 34 of 1952—Life of Act prolonged to 1-10-1952—This pro¬ 
longed detention to 1-10-1952—S. 3 of the Amendment Act of 1952 specifically 
provided for extension till the expiry of the principal Act —The date of expiry of 
the principal Act was the date as fixed by the Amending Act of 1952, i.e., 1-10-1952 ) 

9. 1952 S C 324 (328) (Pr 22) [AIR V 39] : 1952 S C R 683 : 1952 Cri L Jour 
1503 (S C), Shamrao V. Parulelcar v. District Magistrate, Thana. (It cannot 
be said that once the power given under clause (7) to fix a maximum period has 
been exercised the power exhausts itself and cannot be exercised again in respect 
of the same detention. No such limitation is imposed upon Parliament by the 
Constitution.) 

1951 S C 301 (Pr 25) [AIR V 38 C 51] : 1951 S C R 621 : 52 Cri L Jour 1103 (SC), 
S. Krishnan v. State of Madras. 

10. 1952 S C 324 (328) (Pr 23) [AIR V 39] : 1952 S C R 683 : 1952 Cri L Jour 
1503 (S C), Shamrao V. Parulelcar v. District Magistrate, Thana. (“This was 
precisely the power exercised in the Amending Act of 1951 and upheld by the 

Supreme Court in S. Krishnayi v. State of Madras , AIR 1951 S C 301 (SC)_ 

Act 34 of 1952 is not different in this respect.”) 

11. 1952 S C 324 (328) (Pr 21) [AIR V 39] : 1952 S C R 683 : 1952 Cri L Jour 
1503 (S C), Shamrao V. Parulelcar v. District Magistrate, Thana. 

12. 1953 S C 52 (53) (Prs 9, 10, 12) [AIR V 40 C 14] : 1953 S C R 210 : 1953 Cri 

L Jour 508 (S C), Godavari Parulelcar v. State of Bombay. (The detenus may 
be classified as those whose cases have already been considered by the Advisory 
Board and others.) J 
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under a preventive detention ly^for a period longer than three months 
if the detention is in accordancl^vith the provisions of any law made 
by the Parliament under sub-cls. (a) and (b) of cl. (7). 

The first question that has arisen in connection with this provi¬ 
sion is whether it is a provision by way of exception to cl. (4) (a). In 
other words, the question is whether, as a general rule , the sanction of 
the Advisory Board must be regarded as necessary in every case in 
which the detention is to be for a period longer than three months, but 
in exceptional cases, provided for by the Parliament by law under 
cl. (7) (a), such detention, even for a period longer than three months, 
may be without obtaining the opinion of the Advisory Board. On 
this question, the view of the majority of the Judges of the Supreme 
Court in Gopalan's case 1 is that cl. (4) (b), read with cl. (7) (a), is 
not an exception to the general provision contained in cl. (4) (a) but is 
an independent provision. 

The above question is material for the purpose of determining the 
exact meaning of “circumstances” and “classes” for the purpose of 
cl. (7) (a). If the view be adopted that cl. (7) (a), read with cl. (4) (b), 
is a provision by Tvay of an exception to the general rule, enacted in 
cl. (4) (a), it follows necessarily that the Parliament’s authority under 
cl. (7) (a) is limited to cases of an exceptional or special character and 
it is only in such cases the Parliament could enact that a person can 
be detained for a period longer than three months without the necessity 
of obtaining the opinion of an Advisory Board. On the other hand, if 
it is held that clause (4) (a) and cl. (4) (b) read with cl. (7) (a) are 
independent provisions, it follows that there is no such restriction on 
the pow T er of Parliament under cl. (7) (a) and that the circumstances 
and classes of cases in -which Parliament may declare by law that a 
person may be detained for a period longer than three months without 
obtaining the opinion of the Advisory Board need not be of an excep¬ 
tional or extraordinary nature. The decision of the majority of the 
Judges of the Supreme Court in Gopalan's case? already referred to 
above, concludes the question and it is, therefore, settled that the 
circumstances and classes of cases referred to in cl. (7) (a) need not be 
of an exceptional or extraordinary character revealing special con¬ 
siderations necessitating the detention of a person for longer than three 
months without taking even the Advisory Board into confidence. 

Clause (7) (a) uses t-wo expressions, namely, “circumstances” and 
“the class or classes”. “Circumstances” ordinarily mean events or 
situations extraneous to the actions of the individual concerned, while 
“class of cases” means determinable groups, based on the actions of 
the individuals -with a common aim or idea. The determinability may 
also be according to the nature of the object of detention. Thus, the 

Article 22 — Note 16 

1. 1950 S C 27 (Prs 52, 124) [AIR V 37 C 6] : 1950 S C R 8S : 51 Cri L Jour 1383 
(S C), Gopalan v. State of Madras. 

2. 1950 S C 27 [AIR Y 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1388 (S C), 
Gopalan v. State of Madras . 
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classification can be by grouping the activities of people or by specifying 
the objectives to be attained or avoided. 3 Thus, the terms “circum¬ 
stances” and “classes” are not identical * 

The next question that has arisen is whether the word and’ 
connecting the phrases “circumstances under which” and “class or 
classes of cases in which” in cl. (7) (a) should be taken as having a 
conjunctive or a disjunctive force. In other words, the question is 
whether the Parliament in enacting a law under cl. (7) (a) is bound to 
prescribe both the circumstances under which and the classes of cases 
in which the detention may be for a period longer than three months 
or whether the Parliament can merely specify either the circumstances 
or the class or classes of cases in which such detention may be ordered. 
On this question also, the view of the majority of the Judges of the 
Supreme Court in Go pal an's case 1J is that the phrases “circumstances” 
and “class or classes” have been used not conjunctively but disjunc¬ 
tively, so that the law which only provides for either of the two factors 
will not be open to challenge as contravening the provisions of cl. (7) 
(a). Fazl Ali and Mahajan, JJ., in Gopalan's case (i who formed a 
minority, and Bose, J., who was also in a minority in the later case of 
S. Krishnan v. State of Madras 7 were, however, of the view that the 
law made by the Parliament under cl..(7) (a) must prescribe both 
“circumstances and classes.” 


The next question is, whether a law which, in specifying the 
circumstances and the class or classes of cases for the purpose of cl. (7) 
(a), merely sets forth some of the objects or reasons in connection with 
which the Legislatures can make laws under the relevant entries in the 
legislative lists in the Seventh Schedule, will be valid. Such a question 
arose in Gopalan's case 5 6 7 8 with reference to S. 12 of the Preventive 


3. 1950 S C 27 (Prs 35, 125, 145, 199) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L 
Jour 1383 (S C), Gopalan v. State of Madras. 

[See also 1952 S C 324 (328) (Pr 20) [AIR V 39] : 1952 S C R 083 : 1952 Cri L 
Jour 1503 (S C), Shamrao V. Parulekar v. District Magistrate , Thana. (The 
classification may be into (i) persons whose cases have already been considered 
by an Advisory Board and (ii) others.) 

° 301 (Prs 10, 22) [AIR V 38 C 51]: 1951 SCR 621‘: 52 Cri L Jour 1103 

(S C), S. Krishnan v. State of Madras. (Example of Act coming under cl. (7) 

(a)^- Sections 9 (2) (a) and 12 (i) of Preventive Detention (Amending) Act, 4 of 

19ol Under them persons in detention at the commencement of the new Act 

can be detained for more than three months if within 10 weeks after new Act 

Advisory Board recommends, although Advisory Board’s opinion about sufficient 

cause of detention was not obtained within three months from the date of 

detention-Person under detention at time of commencement of new Act are a 
‘class of cases.”)] 


4 1950 S C 27 (Pr 89) [AIR V 37 C 6] : 1950 SCRS8: 51 Cri L Jour 1383 (S C) 
Gopalan v. State of Madras. 

5. 1950 S C 27 [AIR V 37 C 6] : 1950 S C R 88 f 51 Cri L Jour 1383 (S C), 

Gopalan v. State of Madras. v 

6. 1950 S C 27 [AIR V 37 C 6]: 1950 3 C R 88: 51 Cri L Jour 1383 (SC), Gopalan 
v. State of Madras. 


7. 1951 S C 301 (Pr 10) [AIR V 38 C 51]: 1951 SCR 621: 52 Cri L Jour 1103 (SC). 

8. 1950 S C 27 [AIR V 37 C 6]: 1950 S C R 88: 51 Cri L Jour 1383 (SC), Gopalan 
v. State of Madras. 
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Detention Act, 1950. Before the amendment of the Act, by the Amend¬ 
ment Act of 1951, that section applied to cases where a person was 
detained with a view to preventing him from acting in any manner 
prejudicial to (a)-the defence of India, relations of India with foreign 
powers or the security of India, or (b) the security of a State or the 
maintenance of public order. It will be noted that the phraseology is 
exactly borrowed from the entries in the legislative lists. It was held 
by the majority of the Judges in the Supreme Court that the validity 
of the section was not assailable on the ground that it did not prescribe 
‘‘the circumstances or classes” for the purpose of cl. (7) (a). It was 
agreed that there was no prescription of the “circumstances” within 
the meaning of cl. (7) (a), because there was no mention of factors of 
an extraneous nature. But it was held that the provision did contain 
a specification of the “class or classes of cases” in which a person could 
be detained for a longer period than three months. It may be noted in 
this connection that S. 12 has been replaced by a new section bearing 
the same number after the amendment of the Act in 1951. 

The phrase “under any law providing for preventive detention” 
in cl. (7) (a) does not indicate that the Parliament must first make a 
law prescribing the “circumstances” and the “class or classes of cases” 
and then there must be another law for preventive detention in 
accordance with the provisions of the first mentioned law made by 
Parliament. The “circumstances and classes” may be prescribed in 
the very law which provides for preventive detention. 9 

Parliament has no power under cl. (7) (a) to direct that the 
persons detained under any law prior to the coming into force of the 
Constitution can be detained for more than three months without 
obtaining the opinion of the Advisory Board. The words “under any 
law” in cl. (7) refer to future laws. 10 

Under clause (7) (a), it is only the Parliament that can make a 
law of the kind therein described. A State Legislature has no power to 
pass such a law. 11 

Under clause (4) (b), the law, under which a "person is to be 
detained for a period longer than three months without the necessity 

9. 1950 S C 27 (Pr 248) [AIR V 37 C6]: 1950 S C R 88: 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

[But see 1950 All 562 (Pr 56) [AIR V 37 C 226] : ILR (1952) 1 All 8: 52 Cri L 
Jour 1282 (DB), Harpal Singh v. State. (Section 12, Preventive Detention Act 
(1950) does not provide that detention under any law providing for preventive 
detention could be for a period up to one year. This provision is made just for 
the purposes of that Act only and the detention referred to therein is detention 
ordered under that particular Act. It cannot, therefore, be taken to be an enact¬ 
ment under Art. 22 (7), els. (a) and (b) of the Constitution — Note. — Not good 
law in view of decision of the Supreme Court in AIR 1950 S C 27.)] 

10. 1951 Mad 1015 (Pr 63) [AIR V 38 C 354] : 1952 Cri L Jour 170 (DB), 
Venkataraman v. Commr. of Police , Madras. 

1950 Pat 265 (Prs 20, 62) [A I R V 37 C 67] : I.L R 29 Pat 335 : 51 Cri L Jour 
1081 (DB), Brahmeswar Prasad v. State of Bihar. 

11. 1950 S C 27 (Prs 126, 248) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. 
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of obtaining the opinion of an Advisory Board, must not only be one 

under cl. (7) (a) but also one under cl. (7) (b). This means that such a 

law must necessarily provide a maximum period of detention. 12 (See 
also Note 15.) 

A law under Art. 22 (7), which provides for detention for a longer 
period than three months in certain classes of cases and provides that 
such enhanced period may be one year, must be interpreted to mean 
that the period of one year is to be calculated after the coming into 
force of that law and cannot apply to detention undergone previously. 13 
(See also Note 15.) 

Under cl. (7) (a), the Parliament may either direct who shall 
determine the period of detention (more than three months) in each 
case or may itself determine the period for a class as a whole. 14 

17. President’s powers -Article 373 has to be read with 

els. (4) and (7) of this article. Article 373 runs as follows : 

Until provision is made by Parliament under cl. (7) of 
Art. 22, or until the expiration of one year from the commence¬ 
ment of this Constitution, whichever is earlier, the said article shall 
have effect as if for any reference to Parliament in els. (4) and (7) 
thereof there were substituted a reference to the President and for 
any reference to any law made by Parliament in those clauses there 
were substituted a reference to an order made by the President.” 

This is a temporary provision meant to be availed of in the 
transitional period immediately after the coming into force of the 
Constitution till Parliament puts through any requisite legislation 
contemplated by els. (4) and (7) of this article. During this transitory 
period, the President is given power to issue an order of the same type 
as any law that the Parliament has power under ols. (4) and (7) to 
pass. This power of the President is to cease as soon as Parliament 
makes a law under els. (4) and (7), or within one year after the 
Constitution, if the Parliament has not made such law within that 
period. The powers of the P resident under Art. 373 are not more 

12. 1951 S C 301 (Pr 10) [AIR Y 38 C 51] : 1951 S C R 621 : 52 Cri L Jour 1103 
(SC), S. Krishnan v. State of Madras. 

13. 1951 Pat 389 (Pr 7) [AIR V 38 C 99] ; ILR 29 Pat 992 : 52 Cri L Jour 282 (DB), 
Chandra Sheikhar v. State of Bihar. (The expression ‘from the date of his 
detention’ in S. 12 of the Preventive Detention Act, 1950 (before amendment of 
1951) must refer to the detention order under the Act under which the person 
is to be detained, that is to say, the Preventive Detention Act. If Parliament 
has enacted that a person should be detained without his case having been 
referred to an Advisory Board for a period not exceeding one year from the date 
of his detention, it must have reference to detention under the Preventive 
Detention Act and it would be ridiculous to hold that this maximum period 

of one year can be made up by taking into consideration the previous detention 
under some previous enactment.) 

[See also 1952 S C 324 (328) (Pr 24) [A I R V 39] : 1952 S C R 683 : 1952 Cri L 
Jour 1503 (SC), Shamrao V. Parulekar v. District Magistrate , Thana. 
(Section 3 of Preventive Detention (Amendment) Act, 34 of 1952, is intra vires.)] 

14. 1952 S C 324 (328) (Pr 20) [A I R Y 39] : 1952 S C R 683 : 1952 Cri L Jour 
1503 (SC), Shamrao V. Parulekar v. District Magistrate , Thana. 

l.Ind.Con. 38. 
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Article 22 extensive than those of the Parliament under els. (4) and (7). Hence, 

Notes 17-18 the President cannot order the continuation of detention in a case not 

covered by cl. (7). But as the provision is of purely a temporary 
character and has ceased to be in force, any farther discussion of its 
effect or implications is unnecessary and the undermentioned cases are 
only given for purposes of reference as being of some historical 
interest. 1 

18. Clause (5) — General. — Clause (5) confers a very impor- 
I tant right on a person detained under a preventive detention law. The 
| clause provides that such person must be informed, as soon as may be, 
j : ', by the detaining authority the ground^ on w^ of deten¬ 

tion against him lias been made. The clause also confers on the 
detenu another Fundamental Right of great importance, namely, that 
the detaining authority shall afford him the earliest opportunity of 
^ A making a representation against the order. Under Art. 21, no person 
' « can be deprived of his personal liberty except in accordance with pro¬ 
cedure established by law. The provisions of cl. (5) enact certain 
I fundamental principles of procedure in regard to persons detained 
* under preventive detention laws. Hence, the failure to comply with 

I cl. (5) will make the detention one not in accordance with the proce¬ 
dure established by law. Where, therefore, the detaining authority 
fails to communicate, as soon as may be, to the detenu, the grounds 
on which the order of detention has been made, and also to furnish 
him further necessary particulars at the earliest possible opportunity, 


Article 22 — Note 17 

1. 1950 Cal 274 (Pr 26) [A I R V 37 C 97] : 51 Cri L Jour 1110 (SB), Sunil 
Kumar v. West Bengal Government. (The Preventive Detention (Extension of 
Duration) Order/ 1950, is of'no effect. The Order does not comply with the 
provisions of Art. 22 (7) (a) and (b) of the Constitution. The Order is also void 
because the Bengal Criminal Law Amendment Act, 1930, is not an Act providing 
for preventive detention.) 

1951 Mad 1015 (Pr 64) [AIR Y 38 C 354] : 1952 Cri L Jour 170 (DB), Venkata - 
raman v. Commr. of Police , Madras. (The Parliament’s power under Art. 22 
(7) (a) and (b) can only relate to • detentions made under any law enacted in 
pursuance of and in conformity with the provisions of Art. 22 (4). Neither the 
Parliament nor the President acting under Art. 373 can, therefore, prescribe 
what it is empowered to do under Art. 22 (7) (a) and (b) in respect of the 
detentions made under a law in force prior to the commencement of the 
Constitution.) 

1950 All 562 (Prs 50, 55) [AIR V 37 C 226] : ILR (1952) 1 All 8 : 52 Cri L Jour 
1282 (DB), Par pal Singh v. State. (Clause 2 of the Preventive Detention 
(Extension of Duration) Order, 1950, is in conformity with provisions of Art. 22 
(7) (a) but Cl. 3 is not in accordance with Art. 22 (7) (b) of the Constitution.) 

1950 Nag 203 (Prs 18, 19) [AIR V 37 C 60] : 51 Cri L Jour 1372 (DB), Trimbak 
v. The State. (The powers conferred by Art. 373 on the President are not wider 
than those conferred on Parliament by Art. 22 (7).) 

1950 Pat 265 (Pr 29) [AIR V 37 C 67]: ILR 29 Pat 335: 51 Cri L Jour 1081 (DB). 
Brahmeshivar Prasad v. State of Bihar. (Article 22 (7) merely entitles the 
President to specify circumstances and define classes in which a person may be 
detained under any pre-existing law for preventive detention but without those 
limitations imposed by Art. 22 (4) — Article 22 (7) does not authorise making a 
new detention law that can stand by itself.) 
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I to enable him to make a representation against the order of deten- 
I tion, the detention will be illegal. 1 

There were similar provisions in the Public Safety Acts of diffe¬ 
rent provinces that were in force prior to the Preventive Detention Act. 
In all these cases, the grounds are to be communicated after the order, 
of detention is passed and the person is actually kept in detention. 2 / 
The order of detention itself, therefore, need not state the grounds or 
the reasons of the order. It is sufficient if the order states just the 
“satisfaction” of the requisite type, of the detaining authority. 3 Thus, 
the failure to furnish the grounds on which the order of detention has 
been passed is an illegality which is committed subsequent to the order 
of detention. Therefore, such failure will not make the order of deten¬ 
tion itself void ab initio.* But, as seen in the notes on Art. 21, the 
deprivation of personal liberty of a person must be in accordance with 
'he procedure established by law not only at the beginning but 
throughout. Hence, failure to furnish the grounds of detention asi 
•equired by this clause will make the detention illegal from the moment* 
when such grounds ought to have been furnished, ^ 

This clause is of general applicability and applies not only to 

( detention under a Central law relating to preventive detention but also 
to detention under a State law. 6 

Although the furnishing of grounds to the detenu under this 
| clause is an essential part of the procedure enjoined by the Constitu¬ 
tion and although the object of this provision is to enable the detenu 

Article 22 — Note 18 

1. 1953 S C 318 (319) (Pr 3) [AIR V 40 C 74] : 1953 Cri L Jour 1241 (SC) Ram 
Krishan v. State of Delhi. 

i952 S C 35° (352) (Pr 11) [AIR V 39] : 1952 SCR 756 : 1953 Cri L Jour 1462 
(SO), Ujagar Singh v. State of Punjab. (Failure to furnish grounds with the 
speedy addition of such particulars as would enable the detenu to make repre 

sentation at the earliest opportunity against the order can be considered a breach 
of Fundamental Right.) 

1934 H * d 79 (Pr 2) CAIB V 38 0 30] ; ILR < 1951 > Hyd 187 : 52 Cri L Jour 502 
(DB), Narsayya v. Hyderabad State. 

rszs-str vmcm: ili * “ Mi1 ">» ™. 

also 1951 All 718 (Pr 41) [AIB V 38 C 192]: ILR (1951) 2 All 745 : 52 Cri L 
Power WT ’ \ ,?“! V - S J ale - (U - P - Mention of Crimes (Special 

iZ t 0tl949) - Ss ' 3 (1)l 5 (1) - Colum ° of particulars in 

the notice left blank _ Defect is fatal as applicant would not be in a position 

- " oc “ d " ! * “»“■*■*»»• 

«■», “ 1,11 09511 518 ^ 58 B 

3 , Se ° * 949 , Mad 596 ( pra 27 > 28) [AIR V 36 C 262] : 50 Cri L Jour 843 (DB), 

A. K. Gopalanv. Dist. Magistrate, Malabar. • 

4. See 1948 Pat 135 (Prs. 14, 25) [A I R V 35 C 51] : I L R 26 Pat 628 : 49 

viini J ° Ur ^)Murat Fatwa v - Promnce of Bihar. (Case relating to Bihar 
Maintenance of Public Order Act, 5 of 1947.) 

5 yj 9 Jt 9S ° 2 l (Pr 23) J A j R V 3706 l : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Uopalati v. State of Madras. ' 
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to make a representation against the order of detention, yet, it is not 
necessary that before a detenu can move the Court against the order 
of detention, the grounds must have been communicated to him. In 
other words, a detenu can impeach the order of detention in a court of 
law on any ground that may be open to him under the Constitution 
and under the law even before the detaining authority has communi¬ 
cated to him the grounds of his detention. 6 

The words “the authority making the order” in this clause do not 
-refer to the individual making the order but the District Magistrate, 
Ipv the State Government or Central Government, as the case may be. 
Hence, there is nothing contrary to the clause in an order of detention 
being passed by one District Magistrate and the grounds on which the 
order is passed being communicated under this clause to the detenu by 
his successor in office, after the former has left the district. 

The communication of grounds need not be made directly by the 
authority making the detention order. The communication may be 

( made through recognized channel prescribed by administrative rules of 

business. 74 

Suppose there is no provision in a preventive detention enactment 
for furnishing of grounds to the detenu as required by this clause, but 
there is no prohibition also against the grounds being furnished. Is the 
.enactment void as being contrary to this clause ? On this question there 

$ is a difference of opinion. 8 

The question has arisen whether a statutory prohibition, against 
ithe disclosure of grounds communicated to the detenu under this clause 
Ior of the representation made by the detenu is valid. It has been 
unanimously held by the Supreme Court that such a provision is void 
as rendering nugatory the rights conferred on the detenu under this 
clause. 9 The ground of decision is that the Court is entitled to look at 
the grounds in order to see whether th ey are relevant to the order of 

6. 1951 Trav Co 130 (Prs 8, 9, 10) [AIR V 33 C 45].: ILR (1951) Trav Co 114 : 

52 Cri L Jour 845 (DB), Thiruvadinatha v. District Magistrate. 

7. 1951 Bom 33 (Prs 3, 17) [AIR V 38 C 13] : ILR (1951) Bom 546 52 Cri L 
Jour 418 (DB), In re Maganlal Jivabhai. 

7a. 1952 S C 350 (352) (Pr 7) [AIR V 39] : 1952 S C R 756 : 1953 Cri L Jour 
1462 (SC), XJjagar Singh v. State of Punjab. 

\ 8. 1950 All 562 (Prs 54, 74, 75) [AIR V 37 C 226] : ILR (1952) 1 All 8 : 52 Cri L 
Jour 1282 (DB), Harpal Singh v. State. (Per Raghubar Dayal , J —Article 22 (5 1 
j provides for the furnishing of grounds for arrest to the person who is detained 
f under any law providing for preventive detention and does not provide that such 
r law should have a provision to that eSect. If grounds are not furnished to a 
j person detained under S. 123A, Criminal P. C. (1898) (U. P. amendment) within 
i a reasonable time, that may lead to his detention being held illegal, but should 
l not make the detention illegal from the beginning or the law providing for such 
V detention illegal. Hence S. 123A cannot be said to be bad as being inconsistent 

5 with Art. 22 (5)_Per P. L. Bhargava, J. —Provisions of S. 123A are inconsis- 

[ tent with Art. 22 (5) in so far as they make no provision for affording any 
opportunity to the person detained for making a representation against the order. 
Consequently they became void under Art. 13 (1) of the Constitution.) 

9. 1950 S C 27 (46, 47) (Prs 39, 93) [AIR V 37 C b] : 1950 S 0 R 88 : 51 Cri L 
Jour 1383 (SC), Qopalan v. State of Madras . 


I 
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detention and the objects which are professed to be aimed at by the 
order. A further ground given is that the clause guarantees to the 
detenu the Fundamental Right of making a representation and the 
grounds which are required to he communicated to the detenu under 
this clause are intended to be helpful to him in making his representa¬ 
tion. If the grounds arq too vague and indefinite to enable the detenu 
to make any effective representation, it must necessarily be held that 
hTrb&irbeen denied the Fundamental Right of making representation 
conferred by this article. Therefore, the Court is entitled to look into 
the grounds supplied to the detenu even from this point of view. Hence, 
a prohibition against the disclosure of the grounds furnished to the 
detenu amounts to depriving him of the Fundamental Rights he has 
under the Constitution and therefore such a prohibition is ultra vires. 
See also Note 21. 

19. “The grounds on which the order has been made.”_ 

As seen in Note 18, the detenu has been given a Fundamental Right 
under cl. (5) to be informed by the detaining authority, as soon as 
may be, the grounds on which the order of detention against him has 
been made. It is the detenu’s right under this clause to obtain all the 
grounds on which the order of detention has been made. WhewTonly 
some of lEe grounds are communicated, it cannot be argued that the 
Government has waived the other grounds. It is the constitutional right 
of the detenu to obtain all the grounds on which the order of deten¬ 
tion against him has been made and none of them can be withheld 
from him on the ground of any waiver by the Government. 1 But what 
is necessary is only that all the grounds on which the order is based 
must be communicated. It is not necessary that the Government must 
communicate to the detenu all the grounds that it may have in its 
possession in support of the order. 2 

Where a detenu is detained on the ground that his remaining at 
large is a danger to the security of the State, the further fact men¬ 
tioned in the ground of detention subsequently communicated to the 
detenu that he was also a danger to the maintenance of communal 
harmony serves only to show how he was a danger to the security of 
the State. In such a case, it cannot, therefore,be said that the grounds 
of detention are not communicated to the detenu. 3 Similarly, the 
expression “the maintenance of public order”, as used in the Preventive 
[Detention Act, 1950, is comprehensive enough to include the security 
Pj the g foitp. Therefore, when the grounds supplied to the detenu do 
not suggest that there were other grou nds besides those mentioned, it 

Article 22 — Note 19 

1. 1951 Pat 389 (Pr 36) [AIR V 38 C 99] : ILR 29 Pat 992 : 52 Cri L Jour 282 
(DB», Chandra Sheihhar v. State of Bihar. 

1950 Mad 162 (169) (Pr 11) [AIR Y 37 C 75] : 51 Cri L Jour 525 (DB), M. R. S. 
Manx v. District Magistrate. 

2. 1951 Pat 389 (Prs 10, 12, 36) [AIR V 38 C 99]: ILR 29 Pat 992: 52 Cri L Jour 
282 (DB), Chandra Sheihhar v. State of Bihar. 

3. 1951 Raj 69 (Pr 10) [AIRY 38 C 29]: 1952 Cri L Jour 425 (DB), Haqiqatullah 
Khan v. The State. 
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cannot be said that they do not disclose all the grounds merely because 
they were described as concerning maintenance of public order, where 
the order of detention stated that the detention was for the security of 
the State as well. 4 

The fact that the detenu is entitled under cl. (5) to be informed 
of the grounds on which the order of detention is passed, necessarily 
means that the grounds which are communicated . to Jppi , ^gst be 
relevant to and must have some connection with thq^ietention. 6 In the 
absence of such relevance and such connection the communication 
would not be a communication of “the grounds on which the order of 
detention has been made.” Hence, in such a case, the provisions of 
cl. (5) will be treated as having been violated. Apart from this, this 
would also show that the order of detention is not a bona jidg qne and 
is not made under the particular law under which it purports to be 
made. But the grounds of detention must be regarded as a whole in 
order to determine their relevancy. 6 v 

It is necessary to determine the meaning of the word “grounds” 
in this clause. A ground according to the dictionary meaning is a 
reason and this meaning applies in this context. The “grounds,” which 
are required to be communicated to the detenu under this clause are 
the grounds on which the order of detention is made. “Order of deten¬ 
tion,” in this context, does not merely mean the operative part in an 
order of detention which says that a certain person is to be detained 
in custody. The words also include the expression “satisfaction” of the 
detaining authority that with a view to preventing the intended detenu 
from acting in a manner prejudicial to certain specified objects, it is 
necessary to detain him. Hence, a statement, in which merely the 
words of the relevant section are repeated, setting forth in the words 
of the statute the objects to the prejudice of which the intended detenu 
is supposed to be likely to act, is not sufficient as a communication of 
the grounds on which the order of detention is made. 7 Such a state¬ 
ment only amounts to a repetition of the expression of the “satisfac¬ 
tion” of the detaining authority, which is essential under the law for 
making an order of detention. What is meant by cl. (5) is that the 
detenu must be informed the grounds or the reasons for the “satisfac¬ 
tion” of the detaining authority, that with a view to preventing the 
detenu from acting in a manner prejudicial to the given objects, it is 
necessary to detain him. 

In State of Bombay v. Atmaram Shridhar , 8 Kania, C. J., observed 
as - follows : _ 

4. 1951 Pat 4B9 (Prs 4, 12) [AIR V 38 G 115] : 1952 Cri L Jour 543 (DB), Mohit 
Lai v. The State. 

5. 1950 All 709 (Pr 14) [AIR V 37 C 276] : ILR (1951) 2 All 493 : 52 Cri L Jour 
732, Asha Ram v. State. 

6. 1952 S C 324 (328) (Pr 27) [AIR V 39] : 1952 S C R 683 : 52 Cri L Jour 1503 
(SC), Shamrao V. Parulekar v. District Magistrate , Thana. 

(’52) 1952 IDA 12841A (Sau) (DB), Kusitm Kunverba v. Saurashtra State. 

7. 1951 Bom 33 (Pr 4) [AIR V 38 C 13]: ILR (1951) Bom 546: 52 Cri L Jour 418 
(DB), In re Maganlal Jivabhai. 

8. 1951 S C 157 (Pr 5) [AIR V 38 C 24] : 1951 S C R 167 : 52 Cri L Jour 373 (SC). 

* > 
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“According to the wording of S. 3 (Preventive Detention Act, 
1950), therefore, before the Government can pass an order of pre¬ 
ventive detention, it must be satisfied with respect to the individual 
person that his activities are directed against one or other of the 
three objects mentioned in the section, and that the detaining autho¬ 
rity was satisfied that it was necessary to prevent him from acting 
in such a manner. The wording of the section thus clearly shows 
that it is the satisfaction of the Central Government or the State 
Government on the point which alone is necessary to be established. 
It is significant that while the objects, intended to be defeated, are 
mentioned, the different methods, acts or omissions by which that 
can be done are not mentioned, as it is not humanly possible to give 
such an exhaustive list. The satisfaction of the Government, how. 
ever, must be based on some grounds. There can be no satisfaction 
if there are no grounds for the same.” ^ 

Thus, there is clearly a distinction between the “satisfaction” of 
the detaining authority and the grounds on which an order of deten¬ 
tion is made. Although an order of detention cannot be made in the 
absence of the satisfaction of the detaining authority, and, in fact, 
such satisfaction is the cause of the order of detention, the satisfaction 
is not by itself the grounds of the order of detention within the mean¬ 
ing of this clause. Grounds of the order of detention for the purpose of 
this clause must be taken to refer not to the “satisfaction” of the 
1 detaining authority but to the grounds on which such “satisfaction” is 
based. 

“Grounds” must be distinguished from the material in the form 
of information, confidential communications and other matter by 
which t he detaining authority is moved to take action. The clause 
does not require the detaining authority to communicate to the detenu 
the sources of information or the actual information received about 
the detenu and his activities. 9 

Clause (5), as stated in Note 18, gives two rights to the detenu, 
namely, (1) t£ be informed of the grounds of his detention, and (2) to 
be given the. earliest opportunity of making a representation against 
tlib pr^er of detention. The latter right does not merely mean the 
physical opportunity of being supplied pen and ink and paper but the 

i right implies that the statement of grounds must be sufficiently full to I 
enable the detenu to make an effective representation against the order / 
of detention. This means, therefore, that the detenu is entitled to 
obtain particulars of the grounds which will enable him to make an 
effective representation against the order of detention. 10 The constitu- 

9. 1951 Orissa 251 (Prs 7, 9, 10, 11, 17, 18) [AIR V 38 C 59]:ILR (1951) Cut 387: 

52 Cri L Jour G79 (DB), T. V. N arasimliamurty v. The State. 

10. 1953 S C 318 (319) [AIR V 40 C 74] : 1953 Cri L Jour 1241 (SC), Ram 
Krishan v. State of Delhi. 

1951 S C 157 (Prs 8, 9) [AIR V 38 C 24]: 1951 SCR 167: 52 Cri L Jour 373 (SC), 
State of Bombay v. Atmaram Shridhar. 

1951 Bom 252 (253) (Pr 3) [AIR V 38 C 48] : ILR (1951) Bom 92 : 52 Cri L Jour 
437 (DB), Sushila v. Commr. of Police , Greater Bombay. 
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tional requirement as to the furnishing of particulars of grounds so as 
to enable the detenu to make a representation against the order of 
detention must be satisfied with respect to each of the grounds com- 
municated to the detenu, subject to the claim of privilege under 
cl. (6). 11 But these particulars need not be so full or detailed as in a 
charge-sheet in a criminal case. 12 

While thus the detaining authority is bound under this clause to 
communicate to the detenu adequate particulars of the grounds of his 
^ detention, so as to enable him to make an effective representation 
\ against the order of detention, there is a distinction between arounds 
themselves and particulars. By the word grounds” is m^an t conclu- 
sions of facts required to bring about the satisfaction of the Govern. 
ment. 13 All the grounds, in this sense, on which the order of detention 
is based must be communicated to the detenu as soon as may be after 
the order. If this is not done, the detention will become illegal. 

I 1 ‘Particulars” in the sense of details relating to these conclusions of 
| facts are a different matter. With regard to the supply of these ‘‘parti- 
' culars,” a certain amount of latitude is given to the detaining autho¬ 
rity, subject to the condition that the particulars given must be 
sufficient to enable the detenu to make an effective representation 
against the order of detention. While with regard to grounds in the 
narrower sense, as explained above, the clause requires that all the 
gounds, on which the order of detention is made, must be com¬ 
municated at one time as soon as may be after the order, the further 
particulars of the grounds to enable the detenu to make an effective 
representation against the order may be communicated subsequently. 
In other words, so long as there is no addition to the grounds in the 
narrower sense above explained, there is no bar to the detaining 
authority supplementing the particulars already supplied to the detenu 
so as to enable him to make an effective representation against the 
order of detention. 14 (See also Note 22.) 

1951 Bom 33 (Prs 5, 19) [AIR Y 38 C 13]: ILR (1951) Bom 546:52 Cri L Jour 418 
(DB), In re Maganlal Jivabhai. 

11. 1953 S C 318 (320) (Pr 5) [AIR V 40 C 74] : 1953 Cri L Jour 1241 (SC), Ram 
Krishan v. State of Delhi . (Where it has not been done in regard to one of the 
grounds mentioned in the statement of grounds the petitioner’s detention cannot 
be held to be in accordance with the procedure established by law within the 
meaning of Art. 21 and he is, therefore, entitled to be released: AIR 1951 S G 
157, Rel. on.) 

12. 1951 Pat 439 (Pr 5) [AIR V 38 C 115] : 1952 Cri L Jour 543 (DB), Mohit 
Lai v. The State. 

1950 All 69 (Pr 31) [AIR Y 37 C 22] : 51 Cri L Jour 337, S. S. Yusuf v. Rex. 

13. (’52) 1952 IDA 12841A (Sau) (DB), Kusum Kunverba v. Saurashtra State . 
{See 1951 S C 157 (Pr 15) [AIR V 38 C 24]: 1951 SCR 167: 52 Cri L Jour 373 

(SC), State of Bombay v. Atmaram Shridhar. (In this case distinction is 
made between “supplementary grounds” which give additional conclusions of 
fact on which the order of detention was based and “supplementary grounds” 

(so called) which merely state additional particulars about the conclusions of 
fact already communicated.) 

14. 1951 S C 157 (Pr 15) [AIR V 38 C 24] : 1951 S C R 167 : 52 Cri L Jour 373 
(S C), State of Bombay v. Atmaram Sridhar . 
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In State of Bombay v. Atmaram Shridhar, 15 Kania, C. J., observed 
as follows : 



“The adjectivo ‘supplementary’ is capable of covering cases of 
adding new grounds to the original grounds as also giving parti- 
culars of the facts which are already mentioned, or of giving facts 
in addition to the facts mentioned in the ground to lead to the con¬ 
clusion of fact contained in the ground orignially furnished. It is 
clear that if by ‘supplementary grounds’ is meant additional 
grounds, i. e. conclusions of fact required to bring about the satis¬ 
faction of the Government, the furnishing of any such additional 
grounds at a later stage will amount to an infringement of the first 
mentioned right in Art. 22 (5) as the grounds for the order of de¬ 
tention must be before the Goverernment before it is satisfied about 
the necessity for making the order and all such grounds have to be 
furnished as soon as may be. The other aspects, namely, the second 
communication (described as supplemental grounds), being only 
particulars of the facts mentioned or indicated in the grounds first 
supplied, or being additional incidents, which, taken along with the 
facts mentioned, or indicated in the ground already conveyed, lead 
to the same conclusion of the fact , (which is the ground furnished 
in the first instance) stand on a different footing. These are not 
new grounds within the meaning of the first part of Art. 22 (5). 
Thus, while the first mentioned type of ‘ additional’ grounds cannot 
be given after the grounds are furnished in 'the first instance, the 
other types, even if furnished after the grounds are furnished as 
soon as may be, but provided they are furnished so as not to come 
in conflict with giving the earliest opportunity to the detained 
person to make a representation, will not be considered an infringe¬ 
ment of either of the rights mentioned in Article 22 (5) of the 
Constitution.” 


The above extract brings out the distinction between grounds in the 
narrower sense and particulars of the grounds explained above. ^ 

To recapitulate: firstly , “ggflj^ds” must be distinguished from 
satisfaction. Though satisfaction of the detaining authority / 
to a particular effect is the basis on which the order of deten-1 
tion is made, it is not the same thing as the grounds of the 
order of detention, because the grounds here meant are the 
grounds of the satisfaction and not the satisfaction itself. 

Secondly , “grounds” must be distinguished from the materials'or 
the background or the information, confidential or otEIrwise, i 
which may be with the executive power which moves it to 
take action under the preventive detention law. The Executive 
is not bound to divulge any part of this material with it. 

Thirdly , grounds must be distinguished from particulars. This has 
been explained already. 1(f 

15. 1951 S C 157 (Pr 15) [AIR V 38 C 24] : 1951 SCR 167 : 52 CriLJ 373 (SC). 

16 ' See 1951 Mad 182 ( prs 8 » 13) [AIR V 38 C 17] : 52 Cri L Jour 688 (DB) 
Narayana JRaju v. Secy., Govt, of Madras. (Though if the grounds of deten- 
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Article 22 Various public safety enactments of the different Provinces which 

Notes 19-20 were in force previous to the Constitution required not only grounds 

to be communicated but also 'particulars. Decisions, 17 with reference 
to these enactments, therefore, holding that the detaining authority 
was bound to communicate all the particulars about the reasons 
which led to the order of detention, are only of academical interest 
for purpose of Art. 22, as there is no express provision in the article 
that particulars of the grounds of detention should be given to the 
person detained, but the article only requires that the grounds should 
be given, giving of particulars being necessary in connection with the 
other right of the detenu, namely, of making an effective representa¬ 
tion against the order of detention. 18 

It has been held that under S. 7 of the Preventive Detention Act, 
1950, it is not obligatory on the part of the detaining authority to 
furnish a copy of the grounds to the detenu. 19 The wording of cl. (5) 
being exactly similar to that* of S. 7, the above view would also apply 
to cl. (5). v 

20. Vagueness of grounds. —It has been seen in Note 19 that 
the word “grounds” in the context of cl. (5) has a broad and a narrow 
sense. The broad sense will include the particulars of the grounds; the 
^narrow sense will not include these particulars. The requirement of 
the clause that grounds must be furnished to the detenu, as soon as 
may be after the order of detention, will be satisfied even if the 
grounds in the narrow* sense are furnished. But the requirement of 
the clause that the detenu must be given the earliest possible oppor¬ 
tunity of making a representation against the order of detention will 
not be satisfied by the communication of such grounds. That require- 

tion are very vague and indefinite so as to render the object of furnishing the 
grounds nugatory the order may be set aside, the detaining authority is under 
no obligation to disclose to the detenu the basis of the Allegation, i. e., the 
particulars of the allegations on which the detention is made. It is not correct 
to say that what cl. (G) of Art. 22 entitles the detaining authority is only to 
refrain from disclosing to the detenu the evidence of the allegations. Grounds of 
detention cannot be said to be vague and indefinite for the reason that they do 
not contain the basis of those grounds. NOTE: This decision draws a distinction 
between “grounds” and “particulars” but in so far as it may be held to say that- 
“particulars” need not be given it cannot be regarded as correct as the right to 
make a representation which the clause confers necessarily implies an obligation 
on the part of the detaining authority to communicate some particulars.) 

17. See 1948 Bom 334 [AIR V 35 C 85] : ILR (1948) Bom 213 : 49 Cri L Jour 
465 (FB), In re Bajdliar . 

1949 All 37 (Pr 21) [AIR V 36 C 15] : ILR (1949) All 217 : 50 Cri L Jour 34, 
Inder Prakash v. Emperor. 

1949 Mad 438 (Prs 4, 5) [AIR V 36 C 198], In re Narahari. 

18. See 1951 S C 157 (Pr 31) [AIR V 38 C 24] : 1951 S C R 167 : 52 Cri L Jour 
373 (SC), State of Bombay v. Atmaram Shridhar. (Per Patanjali Sastri, J.) 

19. 1951 Raj 69 (Pr6) [AIR V 38 C 29]: 1952 Cri L Jour 425 (DB), Haqiqatullah 
Khan v. The State. (Though it is desirable to supply such copy to the detenu 
as it would greatly facilitate the making of a representation this would be unneces¬ 
sary where the detenu had the grounds before him when he made the represen¬ 
tation and was not handicapped by a copy not having been supplied to him.) 
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ment will only be satisfied if particulars sufficient to enable the detenu 
lo make an effective representation are supplied to him. 1 

The sufficiency of particulars for this purpose necessarily involves 
that they must not be too vague and indefinite to enable the detenu 
to make an effective representation. Hence, where the particulars 
supplied to the detenu are too vague and indefinite to enable the 
detenu to make an effective representation, he will be deemed to have 
been deprived of his Fundamental Right of making a representation 
against the order, conferred by cl. (5). 2 Hence, in such cases the 
detenu will be entitled to be released forthwith. 


Article 22 — Note 20 

1. 1952 SC 350 (353) (Pr 11) [AIR Y 39]: 1952 SCR 756? 1953 Cri L Jour 1462 
(SC), Ujagar Singh v. State of Punjab. (Vagueness of ‘grounds’ is not itself a 
vitiating circumstance unless it indicates mala fides or want of ‘satisfaction’ 
— ‘Particulars’ for making representation against the order of detention may be 
supplied within a reasonable time after ‘grounds’ are supplied.) 

1951 S C 157 (161, 163) (Prs 7, 12) [AIR V 38 C 24] : 1951 S C R 167 : 52 Cri L 
Jour 373 (SC), State of Bombay v. Atmaram Shridhar. 

2. 1953 SC 318 (319) [AIR V 40 C 74] : 1953 Cri L Jour 1241 (SC), Bam 

Krishan v. State of Delhi. (Sufficiency of particulars in the “second communi¬ 
cation” is a justiciable issue.) 

1952 S C 350 (353) (Pr 11) [AIR V 39] : 1952 S C R 756 : 1953 Cri L Jour 1462 
(SC), Ujagar Singh v. State of Punjab. 

1950 S C 27 (Pr 203) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

1953 Pepsu 190 (191) (Pr 4) [AIR V 40 C 77] : ILR (1953) Patiala 1 : 1953 Cri 
L Jour 1710, Jangir Singh v. State of Pepsu. 

1953 Raj 177 (178) (Pr 4) [AIR V 40 C 62] : 1953 Cri L Jour 1424 (DB), Durg 
Singh v. State. (Dissenting from AIR 1952 Raj 171.) 

1952 Cal 26 (Prs 7, 8, 9) [AIR V 39 C 10] : 1952 Cri L Jour 204 (DB), Baman 
Lai v. Commr. of Police. (Vagueness of grounds is not an abstract notion but 
is always to be examined by the test whether the grounds permit the detenu to 
make an effective representation or not. While the sufficiency of the grounds in 
the sense whether the same could give satisfaction to the Government is not a 
matter for examination by the Courts, the sufficiency of grounds in the sense of 
enabling a detenu to make an effective representation can be examined by the 
Courts. In considering the grounds they must be taken and read as a whole and 
in the context in which they are stated. While a ground taken in isolation might 
appear to be too vague for representation it may nevertheless in the context” of 
other grounds stated, give sufficient materials for effective representation. It is 
not correct to say that when one out of many grounds is too vague the order of 
detention is bad even though such order is based not only on that ground alone 
but also on other grounds which do not suffer from vagueness. The order of 
detention is the result of the cumulative effect : A I R 1951 Cal 194 and AIR 

1951 S C 174 (SC), Referred to.) 

1951 Orissa 251 (Pr 9) [AIR V 38 C 59] : ILR (1951) Cut 387 : 52 Cri L Jour 
679 (DB), T. V. Narsimhamurty v. The State. 

1951 Orissa 27 (Prs 5, 6, 7) [AIR V 38 C 10] : 52 Cri L Jour 110 (DB), Ananta 
Charan v. The State. 

[See 1949 Pat 1 (11, 12) (Prs 22, 23) [A I R V 36 C 1 j : I L R 27 Pat 773 : 50 
Cri L Jour 44 (FB), Nek Mohammad v. Province of Bihar. (Case as to Bihar 
Maintenance of Public Order Act, 5 of 1947.) 

1951 Cal 194 (Pr 13) [AIR V 38 C 32] : 51 Cri L Jour 1569 (DB), Safatulla Khan 
v. Chief Secy., W. B. Govt. (Grounds of detention making wide and sweeping 
allegations against the detenu without disclosing bases of these allegations are 
not sufficient under S. 7 of the Preventive Detention Act (1950).)] 
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The detenu is entitled to go to the Court as soon as he finds that 
the grounds and particulars supplied to him are so vague and indefinite 
that he cannot make an effective representation against the order of 
detention at all. His detention becomes immediately illegal on the 
supply of such vague and indefinite particulars to him, and ifc does 
not lie in the mouth of the Government to contend that before 
approaching the Court the detenu must have approached the Govern¬ 
ment for more particulars. 3 The detenu is not bound to do any such 
thing and give the Government a further opportunity of complying 
with the requirements of the Constitution. v 

Nor can the illegality of the detention, which arises on the failure 
of the Government* to supply the detenu sufficiently detailed parti¬ 
culars to enable him to make an effective representation, be cured by 
the supply of particulars by the Government after the objection has 
been raised by the detenu and when the matter is before the Court. 
Hence, the supply of better particulars, in compliance with an order 
of the Court for such particulars, will not satisfy the requirements of 
cl. (5). 4 In Durga Das v. Rex , 5 Malik, C. J., of Allahabad High Court, 
observed as follows : 

“On bebalf of the Provincial Government it has been urged 
that if the detenu has not complained to the detaining authority 
ithat the information supplied to him is vague and insufficient, he 
I should not be allowed to make a grievance of it in Court and 
secondly, that if in the opinion of the Court the grounds and parti- 

( culars supplied are vague, indefinite or insufficient we should give 
the detaining authority a chance to supply better grounds and 
particulars. We cannot accept any of these contentions. Section 5 
(U. P. Maintenance of Public Order (Temporary) Act (4 of 1947)) 
has cast a duty on the detaining authority and if it has not done its 

3. 1949 All 148 (Pr 25) [AIR V 36 C 57]: I L R (1949) All 458: 50 Cri L Jour 214 
(FB), Durgadas v. Rex. (Case under U. P. Maintenance of Public Order Act.) 

1949 All 37 (Pr 26) [AIR V 36 C 15] : I L R (1949) All 217 : 50 Cri L Jour 34, 
Inder Prakash v. Emperor. 

[See however 1952 Mys 85 (86) [AIR V 39] : ILR (1951) Mys 455 : 1952 Cri 
L Jour 1526 (DB), D. M. Revanasiddiah v. Mysore State. (There can be no 
infringement of any Fundamental Right of a person detained under the Preven¬ 
tive Detention Act or the contravention of any constitutional provision if he 
has been supplied with sufficient particulars as soon as he raised the objection 
that the grounds supplied were vague : AIR 1951 S C 157, Foil.—Submitted not 
correct.) 

4. 1949 All 148 (Pr 25) [AIR Y 36 C 57] : ILR (1949) All 458 : 50 Cri L Jour 214 
(FB), Durgadas v. Rex. 

1951 Simla 157 (Pr 22) [AIR V 38 C 27] : 52 Cri L Jour 17 (DB), Balchtaioar 
Singh v. The State. (Per Soni, J".—A real danger exists that original supply of 
vague grounds and a grudgingly made supply of further grounds, if encouraged, 
is likely to cause delay in deciding the legality of detention by High Court or 
the Supreme Court in matters which require prompt attention.) 

1949 All 37 (43, 44) (Prs 32, 34) [AIR V 36 C 15] : ILR (1949) All 217 : 50 Cri L 
Jour 34, Inder Prakash v. Emperor. 

5. 1949 All 148 (153) (Pr 25) [AIR Y 36 C 57] : ILR (1949) All 458 : 50 Cri L 
Jour 214 (FB). 
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duty and has thereby incurred a liability, there is no reason why 
the detenu should make a complaint to it and not come to the 

I Court and ask for his release on the ground that the mandatory 
provision of the statute not having been fulfilled, his further deten¬ 
tion has become illegal. In Sumer's case" I had given the detaining 
authority one week’s time to comply with the requirements of S. 5 
of the Act after I had come to the conclusion that the provisions 
of S. 5 had not been complied with. After having considered the 
matter more fully and in view of the fact that I have already held 
that the grounds and particulars have to be supplied within a 
reasonable time, so that the detenu may have ‘the earliest practicable 
opportunity’ of making a representation, and an unreasonable delay 
would make the detention illegal, I agree with the opinion expressed 
by brother Raghubar Dayal in Inder Prakash v. Emperor 7 that 
‘the legal consequences of the non-compliance with S. 5 cannot 
depend on the conduct of the District Magistrate subsequent to any 
such direction given by the Court. The legal consequences would 
depend on the nature of the initial conduct and its effect in law’.” 

However, as stated in Note 19, subject to the condition of the 
particulars being supplied sufficiently in time to afford the earliest 
opportunity to the detenu to make a representation, the detaining 
authority is not precluded from making a supplementary statement 
of particulars, so as to comply with the requirement of the law that 
the particulars must be sufficient to enable the detenu to make a repre¬ 
sentation. See also Note 22. 


Although the vagueness and insufficiency of grounds and parti¬ 
culars, which deprives the detenu of the opportunity to which he is 
entitled under the Constitution to make a representation against the 
order, renders the detention illegal, the illegality arises only from the 
j'time at which the non-compliance with cl. (5) occurs. Hence, the 
order of detention itself does not become void ab initio . 8 w 

The grounds, which are to be communicated to the detenu, are 
the grounds on which the order of detention has been made. This 
necessarily means that the grounds which are communicated must be 
connected with and relevant to the order. If the grounds are not 
relevant to the objects in connection with which the order of detention 
states that the detention is considered necessary, then there will be no 
compliance with the requirements of this clause, Apart from the fact 
jthat the order of detention will be itself condemnable as not being 
fbona fide. But where the grounds, furnished cannot be said to be irre¬ 
levant or unconnected with the order of detention but are only too 

6. 1948 All 78 [AIR V 35 C 35] : 49 Cri L Jour 11, Emperor v. Sumer Singh. 

7. 1949 All 37 [AIR V 36 C 15] : I L R (1949) All 217 : 50 Cri L Jour 34. 

8. 1951 Orissa 251 (Pr 7) [AIR V 38 C 59] : I L R (1951) Cut 387 : 52 Cri L Jour 
679 (DB), T . V. Narasimhamurty v. The State. 

1950 All 562 (Pr 54) [AIR V 37 C 226] : ILR (1952) 1 All 8 : 52 Cri L Jour 1282 
(DB), Harpal Singh v. State. (Per Baglivbar Dayal , J .—Failure to furnish 
grounds does not make detention ab initio void, but only further detention void. 
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vague and indefinite to enable an effective representation to be made, 
the requirement of the clause as to the furnishing of grounds, on 
which the order of detention has been made, must be deemed as satis, 
tied. This, however, does not mean that there is no connection between 
the furnishing of grounds and the opportunity to make a representa¬ 
tion. The representation ;s an objection to the order of detention and 
in the nature of things the representation can only be made after the 
grounds of satisfaction” of the detaining authority are supplied to 
the detenu. But the fact that the grounds are not sufficiently definite 
to enable the detenu to make a representation will not ipso facto 
condemn the grounds as being irrelevant or unconnected with the 
order of detention. 9 Thus, vagueness of grounds and irrelevance of the 
grounds are two distincY"mat terS" affecting" clistmct fundamental 
10 But where the vagueness of the grounds is such as to prove 
the detaining authority has not applied its mind at all to the 
case, then the vagueness of the grounds will affect the question of the 
order of detention being a bona fide or mala fide one. 11 




Where a number of grounds are furnished to the detenu, he 
must be supplied sufficient particulars about each ground to enable 
him to make the representation against the order in respect of that 
ground. In other words, the constitutional requirements must be satis¬ 
fied in respect of each of the grounds communicated to the detained 
person. 12 The contrary view expressed in the undermentioned deci¬ 
sions 13 must be deemed as overruled by the decision of the Supreme 
Court in Bam Krishan Bhardwaj v. State of Delhi. 1 * It was argued 
on behalf of the detenu in the above case that even though the detenu 
might succeed in rebutting the other grounds to the satisfaction of the 
Advisory Board, his representation might fail to carry conviction so 
far as the vague ground was concerned in the absence of particulars 
which he could rebut and the Advisory Board might recommend the 
continuance of detention on that ground. The Supreme Court remarked 


9. 1951 S C 157 (Pr 12) [A I R V 38 C 24] : 1951 S C R 167 : 52 Cri L Jour 373 
(SC), State of Bombay v. Atmaram Shridhar. 

10. 1951 S C 174 (Pr 8) [AIR V 38 C 25] : 1951 S C R 212 : 52 Cri L Jour 400 
(SC), Tarapada De v. State of West Bengal. 

1951 S C 157 (163) (Pr 12) [AIR V 38 C 24] : 1951 S C R 167 : 52 Cri L Jour 373 
(SC), State of Bombay v. Atma Ram Shridhar . 

1952 Mys 85 (87) (Pr 6) [AIR V 39] : ILR (1951) Mys 455 : 1952 Cri L Jour 1526 
- (DB), D. M. Revanasiddiah v. Mysore State. 

11. 1949 All 37 (Prs 21, 22, 23, 24, 26, 27, 44, 45) [AIR V 36 C 15] : ILR (1949) 
All 217 : 50 Cri L Jour 34, Inder Prakash v. Emperor. 

12. 1953 SC 318 (320) (Pr 5) [AIR V 40 C 74] : 1953 Cri L Jour 1241 (SC), Ram 
Krishan v. State of Delhi . 

13. 1953 Pepsu 190 (191, 192) (Pr 5) [A I R V 40 C 77] : I L R (1953) Patiala 1 : 
1953 Cri L Jour 1710, Jangir Singh v. State of Pepsu. (3 Pepsu L R 77, Rel. on.) 

1952 Cal 26 (Prs 7, 8, 9) [A I R V 39 C 10] : 1952 Cri L Jour 204 (DB), Raman 


Lal"Rathi v. Commr . of Police. 

1950 All 69 (Pr 31) [AIR V 37 C 22] : 51 Cri L Jour 337, S. S. Yusuf v. Rex. 
(’52) 1952 IDA 12841A (Sau) (DB), Kusum Kunverba v. Saurashtra State. 
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that the argument was not without force and that the possibility t Article 22 
suggested could not be ruled out. Note 20 

As to the meaning of “vagueness of grounds”, ‘vague’ can be 
considered as the antonym of ‘definite’. If the ground which is sup¬ 
plied is incapable of being understood or defined with sufficient 
ce rtain ty, it can bo called vague. 15 

A ground is not necessarily vague if the only answer of the detained 
person can be to deny it. 10 If, on reading the ground furnished, it is 
capable of being intelligently understood and is sufficiently definite to 
enable the detenu to make a representation against the order of deten¬ 
tion, it cannot be called vague. 17 ^ 

Thus, the question whether the grounds supplied are too vague to 
enable a representation to be made is a question of fact in each case 
and no hard and fast rule of general applicability can be laid down as 
a test. 18 But it must be remembered that a layman not experienced in 
the interpretation of documents can hardly be expected to interpret 
the grounds supplied to him like trained lawyers. It is, therefore, up 
to the detaining authority to make its meaning clear beyond doubt. 

Otherwise the grounds will have to be regarded as being too vague to 
enable the detained person to make a representation against the order. 19 
In this connection, it must be remembered that the detenu is denied 
the right to legal assistance which is vouchsafed to arrested persons 
under cl. (l) of this article. 20 

But the fact that the date, time and place of all the particulars 
are not given would not "make^the order defective, provided that 
sufficient particulars were given to enable the detenu to make an 
effective representation against the order of detention. 21 

15. 1951 Hyd 128 (Pr 13) [AIR V 38 C 53] : ILR (1951) Hyd 654 : 52 Cri L Jour 
1402 (FB), Santhamma v. State of Hyderabad. 

16. 1951 Hyd 128 (Pr 13) [AIR V 38 C 53] : ILR (1951) Hyd 654 : 52 Cri L Jour 
1402 (FB), Santhamma v. State of Hyderabad. 

17. 1951 Hyd 162 (Pr 6) [AIR Y 38 C 58] : 52 Cri L Jour 1527 (FB), Bompalli 
Sathia v. Government of Hyderabad. 

1951 Hyd 128 (Pr 13) [A I R V 38 C 53] : I L R (1951) Hyd 654 : 52 Cri L Jour 
1402 (FB), Santhamma v. State of Hyderabad. (Where the detenu, after 
intelligently understanding the ground, has procured the certificates to contradict 
its statements, the ground cannot be said to be vague : A I R 1951 S C 157, 

Applied.) 

1952 Hyd 186 (186) (Pr 3) [A I R V 39] : I L R (1952) Hyd 770 : 1952 Cri L Jour 
1756 (DB), S. Ramanadlian v. Hyderabad State. 

1950 All 69 (Pr 31) [AIR V 37 C 22] : 51 Cri L Jour 337, S. S. Yusuf v. Rex. 

18. 1949 All 148 (Pr 19) [AIR Y 36 C 57] : I L R (1949) All 458 : 50 Cri L Jour 
214 (FB), Durgadas v. Rex. 

19. 1953 S C 318 (320) (Pr 4) [A I R Y 40 C 74] : 1953 Cri L Jour 1241 (SC), 

Ram Krishan v. State of Delhi. 

20. 1953 S C 318 (320) [A I R V 40 C 74] : 1953 Cri L Jour 1241 (SC), Ram 
Krishan v. State of Delhi. 

21. 1950 All 69(Pr 31) [AIR V 37 C 22] : 51 Cri L Jour 337, S. S. Yusuf v. Rex. 

[See also 1951 Raj 69 (Pr 8) [AIR V 38 C 29] : 1952 Cri L Jour 425 (DB), 

Haqiqatullah Khan v. The State. (Grounds not too vague merely because dates 
of activities are not given.)] 
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There is nothing in the law which compels the Government to 
give all the materials available with it if the grounds are such as to 
enable the detenu to make a representation. Even a charge-sheet in 

a criminal case does not narrate all the material on the record of the 

\ 

Court. 22 Slight inaccuracy in giving the particulars must not be 
regarded as necessarily fatal to the legality of the detention either as 
showing mala fides or absence of satisfaction of the detaining authority 
or as showing that the detaining authority did not apply its mind to 
the question or for any other reason. The question in such a case is 
whether the detenu has been prejudiced by the alleged vagueness or 
inaccuracy in the statement of grounds. 23 

It has been held that if the £etenu knew what incidents were 
being referred to and was, therefore, not prejudiced by the meagreness 
of the particulars supplied to him, he cannot complain that owing to 
such meagreness he was denied an opportunity to make a representa¬ 
tion against the detention. 24 It will be seen that in such a case the 
statement of grounds and particulars is in the circumstances of the 
case, in spite of its meagreness, not insufficient to enable the person 
detained to make a representation against the order of detention. But 
where such is not the case, the mere fact that the law allows the 
detained person to appear before the Advisory Board and that the 
Advisory Board can call for the necessary particulars from the Gov¬ 
ernment will not be sufficient to justify the vagueness of the grounds 
and particulars supplied. The reason is that in such cases the question 
is not whether the detained person will in fact be prejudicially affected 
in the matter of securing his release by his representation, but whether 
his constitutional safeguard has been infringed. 25 

When grounds are stated to be scanty, it means that they are 
incomplete and lacking in detail, while vague means not clear and 
involving an element of ambiguity. 26 See the undermentioned cases 27 

22. 1950 All 69(Pr 31) [AIR V 37 C 22] : 51 Cri L Jour 337, S. S. Yusuf v. Rex. 

23. 1951 Pat G8 (Prs 7, 8) [A I R V 38 C 9] : 52 Cri L Jour 603 (DB), Subodh 
Kumar v. The State. 

(1941) 3 All E R 388 (395) : 1942 App Cas 384, Greene v. Home Secretary. (Dis¬ 
crepancy—Slight inaccuracy in grounds—Detenu not .prejudiced — Immaterial.) 

24. 1951 All 18 (Pr 2) [AIR V 38 C 5] : 1952 Cri L Jour 422 (DB), Ram Adhar 
v. State. 

25. 1953 S C 318 (320) (Pr 5) [AIR V 40 C 74] : 1953 Cri L Jour 1241 (SO), 
Ram Krishan' v . State of Delhi. (“Preventive detention is a serious invasion 
of personal liberty and such meagre safeguards as the Constitution has provided 
against the improper exercise of the power must be jealously watched and en¬ 
forced by the Court.”) 

26. 1951 Simla 157 (Pr 5) [AIR V 38 C 27] : 52 Cri L Jour 17 (DB), BaJchtawar 
Singh v. The State. 

27. 1949 Pat 1 (Prs 36, 38) [AIR V 36Cl]: ILR27Pat 773: 50 Cri L Jour 44 (FB), 
Nek Mohammad v. Province of Bihar. (A statement in the grounds furnished 

I that the detenu is a member of an organization or association which has been 
recently declared unlawful, without any reference to the nature of the activity 
in which he is or was engaged and without any particulars of that activity, is 
not sufficient compliance with the mandatory provisions of S. 4, Bihar Mainten¬ 
ance of Public Order Act (5 of 1947). A statement to the effect that the activity 
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as illustrative instances as to the vagueness of grounds for the purpose 
of this clause. 



was underground and secret is general and vague and means nothing, unless the 
nature of the activity is indicated and some particulars at least are given. Secret I 
activity does not necessarily mean that it is an activity subversive of law and ' 
order.) 


1951 Bom 266 (Prs 1, 3) [AIR V 38 C 52] : ILR (1951) Bom 155 (DB), In re 
Atmaram Shridhar. (Where a detenu was arrested by an order under the Act 
and the grounds furnished were that detenu was engaged and was likely to 
be engaged in promoting acts of sabotage on railway and railway property in 
Greater Bombay : Held, that the detention was not valid as the grounds furnished 
were not in compliance with the constitutional and statutory provisions.) 

1951 Orissa 251 (Prs 10, 18) [AIR V 38 C 59] : ILR (1951) Cut 3S7 : 52 Cri L 
Jour 679 (DB), T. V. Narasimhamurty v. The State. (Grounds stating that 
detenu was hoarding food-grains for selling in the black-market—7/cW that the 
grounds disclosed were not insufficient for enabling the detenu to make a repre¬ 
sentation, although all the sources of information which led the authorities to 
the conclusion that detention was essential to prevent the detenu from selling 
in the black-market were not disclosed.) ° 

1951 Orissa 27 (Prs 5, 6, 7) [AIR V 38 C 10] : 52 Cri L Jour 110 (DB), Ananta 
Char an v. The State. (Vagueness consists in that the reasons of apprehension of 
the detaining authority are too remote being mere possibility upon possibility 

for contingency upon contingency. Merely saying that detenu is a dangerous 
character and his creed is communism is not sufficient.) 

1951 Orissa 20 (Prs 4, 5) [AIR V 38 C 8] : ILR (1950) Cut 540 : 52 Cri L Jour 
104 (DB), Kulamoni v. The State. (The grounds supplied to A (detenu), which were 
exactly similar to grounds supplied to other detenus, alleged that A was an 
avowed member of Communist party which described existing Communist agitation 
as ‘Civil War’ and that A was attempting to collect weapons, etc., and was likely 
to go underground. No further details were given on the ground that th*ir dis¬ 
closure was against public interest — Held that the grounds were too vague. 
Moreover, they were such as could be taken against every member of that party 
and if really existed were sufficient to declare the party unlawful. In absence of 
such declaration every member of the party could not be predicated to be sabo- 
tageous or violent.) 

1951 Pat 439 (Pr 5) [AIR V 38 C 115] : 1952 Cri L Jour 543 (DB), Mohit Lai v. 
The State. (Where in a case of detention for instigating, in collaboration with 
a notorious outlaw, the landless labourers to loot food-grains, the grounds served 

|^upon the detenu clearly mentioned the places at which the disturbances have 
taken place and also the period when they took place, the mere fact that the 
exact date and hour and the part played by the detenu in each of the occurrences 
were not set out in detail will not render the grounds vague.) 

1951 Simla 157 (Prs 4, 5) [AIR V 38 C 27] : 52 Cri L Jour 17 (DB), Bakhtaivar 
Singh v. The*State. (Where the grounds supplied to several detenus under S. 7 (1) 
of the Preventive Detention Act were that they were engaged in smuggling cloth 
and other supplies, maintenance of which is essential to the community, and 
in furtherance of object indulged in activities prejudicial to the security of the', 
State and the maintenance of public order— Held that the grounds were vague I 
and indefinite as they did not mention particulars of date or kind of smuggling 1 
or of the country to which supplies were smuggled and hence the detention was 
invalid.) 


1950 Assam 49 (Pr 2) [AIR V 37 C 15] : 51 Cri L Jour 477 (DB), Benoy Bhusan 
v. Government of Assam. (Assam Maintenance of Public Order Act (5 <5f 1947), 
S* 4 — Where the grounds furnished to the detenu, inter §Lia, stated that he 
threatened public peace and tranquillity in a certain district by urging violent 
methods specially among the labour classes and that he professed communist 
ideology and had actively engaged himself to put communist directives into 


l.Ind.Con. 39. 
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21. Grounds of detention—Consideration by the Court.— 

The grounds furnished to a detenu may be viewed from three points of 
view : (1) as to their relevancy or connection with the objects for 
which the detention purports to have been ordered; (2) the adequacy 
of the grounds to create the “satisfaction” of the detaining authority 
that it is necessary, with a view to prevent the detenu from acting in 
a certain manner, to place him under detention ; and (3) the adequacy 
of the grounds for the purpose of enabling the detenu to make an 
effective representation against the order of detention. 

It is open to the Court to examine the grounds and particulars 
supplied to a detenu, in order to see whether they are relevant and 
they are connected with the objects for which the detention purports 
to have been ordered. If they are not so relevant, then the grounds 
will not be grounds on which the order of detention has been made 
and the furnishing of such grounds will not amount to a compliance 
with the requirement of cl. (5). Further, the order of detention itself 
would have been proved to be not bona fide in such a case. It is open 
to the Court to examine the grounds from this point of view. 1 

But it is not open to the Court to examine the grounds and 
particulars supplied in order to see whether they are sufficient to 
produce the “satisfaction” of the detaining authority. 2 As already seen 

effect for a political struggle by bringing a revolution — Held that these grounds 
were sufficient to enable the detenu to make a representation to the Provincial 
Government.) 

1950 East Punj 222 (Prs 13, 14) [AIR V 37 C 43]: 51 Cri L Jour 1237, Har Tirath 
Singh v. The Crown. (Where the grounds supplied to the detenu.merely state that 
he took part in subversive activities and committed breach of the public tranquil¬ 
lity, the information given is not merely vague, insufficient or indefinite but 
amounts to no information at all and there is no compliance with all the provi¬ 
sions of law as contained in S. 3, East Punjab Public Safety Act (5 of 1949) and 
the continued detention of the detenu becomes illegal.) 

Article 22 — Note 21 

1. 1950 S C 27 (42) (Pr 39) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. 

1950 F C 129 (Pi-6) [AIR V 37 C 12] : 1949 F C R 827 : 51 Cri h Jour 1480 (FC), 
Machindar Shivaji v. The King. 

1951 Simla 157 (Pr 6) [AIR V 38 C 27] : 52 Cri L Jour 17 (DB), Bakhtawar 
Singh v. The State. (Thus, where detention order was based on allegation that 
the detenu was engaged in smuggling activities and that it was necessary to 
prevent him from doing so and thereby endanger public ord£r or supply of 
essential commodities, the Court considered whether the smuggling activities 

[ alleged could have such an effect, and holding that smuggling could not lead to 
[ breach of public order and that the particular commodities alleged to be involved 
\ were not essential for the life of the community, declared the order of detention 
as not founded on any bona fide satisfaction.) 

1949 Mad 761 (Pr 2) [AIR V 36 C 338] : 51 Cri L Jour 183 (DB), In the matter 
of N. R. Sreenivasan. (It is permissible to view the order of detention in rela. 
tion to the apparent and avowed object with which the order of detention was 
passed.) 

2. 1953 Pat 351 ( 162 ) (Pr 3) [AIR V 40 C 125] : 1953 Cri L Jour 1734 (DB), 
Rajendra Nath v. State of Bihar. 

1952 Bhopal 1 (5) (Pr21) [AIR Y 39 C 1]: 1952 Cri L Jour 660, Govind Prasad v. 
State of Bhopal. 


* 
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in Note 10, the “satisfaction” of the detaining authority is purely a 
subjective satisfaction and no objective standard is applicable to it. In 
other words, a Court is not entitled to substitute its satisfaction for 
that of the detaining authority or to examine the reasonableness or 
otherwise of the grounds on which the detaining authority professes 
to be satisfied about the necessity of detaining the particular indivi¬ 
dual. As already said, however, this does not mean that the Court is 
powerless to consider the relevancy of the grounds for the order of 
detention* A distinction must be drawn between the relevancy of the 
grounds and the sufficiency of the grounds. The relevancy of the 
grounds is always open for examination by the Court, 3 but not their 
sufficiency. In other words, where the grounds are such as can be 
rationally connected with the detention, the question of satisfaction of 
the detaining authority is beyond the purview of the Court’s jurisdic¬ 
tion to examine. 4 

But although the sufficiency of the grounds to produce the satis¬ 
faction which the detaining authority professes to have felt cannot be 
looked into by the Court, the Court can, in addition to seeing whether 
| the grounds are releyaat for the objects of the detention, also see 
whether the grounds and particulars supplied are sufficient to enable 
the detenu Js) mak e an effect iv e representation against his order of 
detention. 6 Clause (5) confers a double right on the detenu. One is to 
be supplied the grounds of the order of detention. The other is to be 
afforded the earliest opportunity of making a representation against 
the order of detention. The latter right necessarily implies his being 
I furnished sufficient particulars about the grounds of his detention to 
" enable him to make an effective representation. It is clear that the 
point of view from which the sufficiency of the grounds is to be 
examined is different for the purpose of the two rights. In the case of 
the requirement of cl. (5) that the detenu must be supplied the grounds 
of detention as soon as may be the test of the sufficiency of the 
grounds is only the test of relevancy. The test of their adequacy to 

1952 Hyd 112 (115) (Pr 3) [AIR V 39] : ILR (1952) Hyd 122 : 1952 Cri L Jour 
1076, Maqdoom Mohiuddin v. State of Hyderabad. 

3. 1950 Mad 162 (174) (Pr 30) [AIR Y 37 C 75]:51 Cri L Jour 525 (DB), M. R . S. 
Manx v. District Magistrate , Mathurai. (E.g. detention on ground of religious, 
economic or political beliefs, or addiction to personal vice have nothing to do 
with public order, public safety, etc.) 

4. 1951 S C 174 (Pr 8) [AIR V 38 C 25] : 1951 S C R 212 : 52 Cri L Jour 400 
(SC), Tarapada De v. Slate of West Bengal. 

1951 S C 157 (Pr 5) [AIR V 38 C 24] : 1951 S C R 167 : 52 Cri L Jour 373 (SC), 
State of Bombay v. Atmaram Shridhar. 

■ 1953 Pat 851 (353) (Pr 6) [AIR V 40 C 125] : 1953 Cri L Jour 1734 (DB), 
Rajendra Nath v. State of Bihar . 

1952 Mys 85 (87) (Pr 7) [AIR Y 39] : ILR (1951) Mys 455 : 1952 Cri L Jour 1526 
(DB), D. M. Revanasiddiah v. Mysore State. (The “satisfaction” is that of the 
detaining authority.) 

1951 Pat 47 (Pr 20) [AIR V 38 C 6] : ILR 30 Pat 630 : 52 Cri L Jour 406 (DB), 
Dayanand Modi v. State of Bihar. 

5. 1953 S 0 318 (319) [AIR V 40 C 74] : 1953 Cri L Jour 1241 (SC), Ram 
Krishan v. State of Delhi . 


Article 22 
Note 21 



612 


PROTECTION AGAINST ARREST AND DETENTION 


Article 22 
Note 21 


i 


support the alleged satisfaction of the detaining authority does not 
apply. But in regard to the second right of the detenu, above referred 
to, namely, his right to make an effective representation against his 
order of detention, the Court is entitled to see whether the grounds 
and particulars supplied to him gift, suffici ently full and detailed to 
enable him to make an effective representation. 

In the State of Bombay v. Atmaram Shridhar, 6 7 Kania, C. J., 
observed as follows : 


“The first part of Art. 22, cl. (5) gives a right to the detained 
person to be furnished with ‘the grounds on which the order has 
been made’ and that has to be done ‘as soon as may be’. The second 
right given to such person is of being afforded ‘the earliest opportu¬ 
nity of making a representation against the order’. It is obvious 
that the grounds for making the order as mentioned above are the 
grounds on which the detaining authority was satisfied that it was 
hecessary to make the order. These grounds, therefore, must be in 
existence when the order is made. By their very nature the grounds 
are conclusions of facts and not a complete detailed recital of all 
the facts. 


“The conclusions drawn from the available facts will show in 
which of the three categories of prejudicial acts the suspected 
activity of the particular person is considered to fall. These conclu¬ 
sions are the ‘grounds’ and they must be supplied. No part of such 
grounds can be held back. Nor can any more grounds be added 
thereto. What must be supplied are the grounds on which the order 
has been made and nothing less. The second right of being afforded 
the earliest opportunity of making a representation against the order 
is not confined to only the physical opportunity by supplying paper 
and pen only. In order that a representation can be made, the person 
detained must first have knowledge of the grounds on which the 
authorities convey that they were satisfied about the necessity of 
making the detention order. It is, therefore, clear that if the repre¬ 
sentation has to be intelligible to meet the charges contained in the 
grounds, the information conveyed to the detained person must be 
sufficient to attain that object. Ordinarily, the grounds in the sense 
of conclusions drawn by the authorities will indicate the kind of pre¬ 
judicial act the detenu is suspected of being engaged in and that will 
be sufficient to enable him to make a representation setting out his 
innocent activities to dispel the suspicion against him. Of course, if 
the detenu is told about the details of facts besides the grounds, he 
will certainly be in a better position to deal with the same. It is 
significant that the clause does not say that the grounds as well 
as details of facts on which they are based must be furnished or 


6. 1951 S G 174 (Pr 8) [AIR V 38 C 25] : 1951 SCR 212:52 Cri L Jour 400 (SC), 

Tarapada De v. State of West Bengal. . 

1951 S C 157 (Prs 7, 12) [AIR V 38 C 24] : 1951 SCR 167 : 52 Cn L Jour 373 

(SC), State of Boiribay v. Atmaram Shridhar. 

7 . 1951 S C 157 (Pr 7) [AIR Y 38 C 24] : 1951 SCR 167:52 Cri L Jour 373 (SC). 
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furnished at one time. The law does not prescribe within what time 
after the grounds are furnished the representation could he made. 
The time in each case appears deliberately unprovided for expressly, 
because circumstances vary in each case and make it impossible to 
fix a particular time for the exercise of each of these two rights.” 

Kania, C. J., in another part of the same judgment, observed as 
follows : 

“ Although the ground may be good there may be a certain 
indefiniteness in its statement. Proceeding on the footing that there 
is some connection, i. e., the ground by itself is not so convincingly 
irrelevant and incapable of bringing about satisfaction in any 
rational person, the question whether such ground can give rise to 
the satisfaction required for making the order is outside the scope of 

I the enquiry of the Court. On the other hand, the question whether 
the^vagueness or indefinite nature of the statement furnished to the 
detained person is such as to give him the earliest opportunity to 
make a representation to the authority is a matter within the juris- 
‘ diction of the Court’s enquiry and subject to the Court’s decision. 

“ The analogy sought to be drawn between a ground which can 
have no connection whatsoever with the order and a ground which 
ton its face has connection with the order, but is not definite in its 
| statement, is clearly faulty. The extreme position on the other hand 
that" there is no connection between the ground to be furnished 
and the representation to be made by the detained person under 
Art. 22 (5) is equally unsound when the object in furnishing the 
ground is kept in mind. The conferment of the right to make a 
representation necessarily carries with it the obligation on the part 
of the detaining authority to furnish the grounds, i. e., materials on 
which the detention order was made. In our opinion, it is, therefore, 
clear that while there is a connection between the obligation on the 
part of the detaining authority to furnish the grounds and the right 
given to the detained person to have an earliest opportunity to 
make the representation, the test to be applied in respect of the 
contents of the grounds for the two purposes is quite different. As 
already pointed out, for the first, the test is whether it is sufficient 
to satisfy the authority. For the second, the test is whether it is 
» sufficient. to enable the detained person to malm the representation 
if at the earliest opportunity.” 

The above passages clearly bring out, if we may say so with 
respect, the distinction between “grounds” in the narrower sense of the 
term and “particulars”, and also the position as regards the power of 
the Court to examine the sufficiency of the grounds and particulars 
supplied to the detenu, with reference to the three aspects referred to 
above. The distinction between grounds and particulars has already 
been discussed in Note 19. 

Patanjali Sastri and Das, JJ., in the above case, were, however, 
of the view that the Court is not entitled to consider the adequacy of ■ 
the grounds and particulars supplied for the purpose of enabling the 
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detenu to make a representation against the order of detention. But 
the view of the majority was according to the judgment of Kania, C. J., 
from which passages have been quoted above and which was to the 
|effect that the Court can examine the grounds and particulars supplied 
|to see if they are sufficient to . t o joaha a represen. 

tation against the order of detention. But even Patanjali Sastri and 
Das, JJ., agree that the Court can see whether the grounds are 
relevant to the order of detention. 


In view of the power, which the Court has to examine the grounds 
for certain purposes, a provision of law, which prohibits the disclosure 
fof the grounds communicated to the detenu, will be void as rendering 
nugatory the constitutional right conferred on a detenu under cl. (5). 8 I 

The falseness or incorrectness of the facts stated in the grounds 
of detention communicated to the detenu is not a matter open for 
enquiry by the Court. 9 The reason is that the “satisfaction” of the 


detaining authority is a subjective satisfaction (see Note 10) and not 
a justiciable issue and the opinion of the detaining authority on the 
material before it cannot be questioned in a Court of law, though it 
can be questioned before the Advisory Board. 10 But accepting the facts 
at their face value the Court can say that the “satisfaction” of the 
detaining authority is nfit,a jce&l satisfaction or a ‘satis|a^|4pq, according 
to law’. 11 Thus, where an order of detention is stated to be based on 


8. 1950 S G 27 (79, 89, 105, 124) (Prs 127, 152, 203, 250) [AIR Y 37 C 6] : 1950 
S C R 88 : 51 Cri L Jour 1383 (SC), Gopalan v. State of Madras . 

(’50) ILR 29 Pat 502 (509, 517, 533, 543) (FB), L. K. Burman v. The State . 

9. 1950 Mad 162 (174) (Pr 30) [A I R V 37 C 75] : 51 Cri L Jour 525, M . B. S . 
Mani v. District Magistrate. 

1951 Hyd 162 (Pr 5) [AIR V 38 C 58] : 52 Cri L Jour 1527 (FB), Bompali Sathia 
v. Govt, of Hyderabad . 

1951 Hyd 128 (Prs 11, 12) [A I R V 38 C 53] : I L R (1951) Hyd 654 : 52 Cri L 
Jour 1402 (FB), Santhamma v. State of Hyderabad. 

1953 Assam 97 (100) (Pr 21) [A I R V 40 C 42] : ILR (1953) 5 Assam 66 : 1953 
Cri L Jour 770, Sahadat Ali v. State of Assam. 

1953 Assam 63 (64) (Pr 4) [AIR V 40 C 26]: 1953 Cri L Jour 507, Krishna Kanta 
v. The State. (It is a matter for the consideration of the Advisory Board.) 

1953 Pepsu 145 (Pr 3) [A I R V 40 C 63] : I L R (1952) Patiala 445 : 1953 Cri L 
Jour 1519, Balia Singh v. State. 

1953 Pepsu 190 (191, 192) (Pr 5) [AIR Y 40 C 77] : I L R (1953) Patiala 1 : 1953 
Cri L Jour 1710, Jangir Singh v. State of Pepsu. \ 

1952 Hyd 112 (115) (Pr 3) [A I R V 39] : I L R (1952) Hyd 122 : 1952 Cri L Jour 
1076, Maqdoom Mohiuddin v. State of Hyderabad. 

1951 Orissa 27 (Prs 5, 6, 7) [A I R V 38 C 10] : 52 Cri L Jour 110 (DB), Ananta 
Charan v. The State. 

10. 1953 Assam 63 (64) [AIR V 40 C 26] : 1953 Cri L Jour 507, Krishna Kanta 
v. The State. 

[See also 1953 Assam 97 (100) (Pr 21) [AIR Y 40 C 42] : I L R (1953) 5 Assam 
66 : 1953 Cri L Jour 770, Sahadat Ali v. State of Assam. (If the facts stated 
in the grounds of detention are disputed, the remedy that the law allows to the 
petitioner is by a representation to the Government.)] /> 

11. 1951 Pat 47 (Pr 20) [A I R V 38 C 6] : I L R 30 Pat 630 : 52 Cri L Jour 406 
(DB, Dayanand Modi v. State of Bihar. 

1950 Mad 162 (174) (Pr 30) [AIR V 37 O 75] : 51 Cri L Jour 525 (DB), M. B. S. 
Mani v. District Magistrate , Mathurai. 
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certain grounds, but on uncontroverted facts it appears that those 
grounds do not really exist, then it follows that the order of detention 
is made for reasons other than those disclosed in the grounds. In that 

case the order will be a malq, Jidp one and will also be a contraven- 
/ tion of Art. 22.(5). 

22. “Supplementary grounds.”—As already seen in Notes 19 
and 21, there is a distinction between the grounds on which an order 
of detention is made and the particulars of such grounds. This distinc¬ 
tion has already been explained in the above notes and in the passages 
from the judgment of Kania, C. J., quoted in the said notes. It ha 3 
also been seen in Note 21 that cl. (5) confers two distinct rights on a 
detenu, namely, of being informed the grounds of his detention and of 
being given the earliest opportunity of making a representation against 
the order. The communication of the grounds of detention which the 
clause enjoins in the first part thereof refers to grounds in the narrow 
sense of the term, as meaning the conclusions of facts which have led 
to the satisfaction of the detaining authority as to the necessity of mak¬ 
ing the detention order. These grounds have to be supplied all at the 
same time and as soon as may be after the order of detention ha 3 been 
made. They cannot be supplemented afterwards. They refer to the 
grounds which must have been in existence at the time when the order 
of detention was made and therefore there can be no question of adding 
to them after the grounds have been communicated to the detenu 
under the first part of cl. (5). Under that part of the clause, all the 
grounds onw hich the order of detention is made have to be communi¬ 
cated. There can be no withholding of any of them and, therefore, . 
there cannot be any question of adding to them subsequently. 1 

But these limitations and restrictions do not apply to the parti¬ 
culars of the grounds, though the expression “grounds” in a broad 
sense will include both the conclusions of facts on which the order of 
detention is made and the particulars or the full details of facts relat¬ 
ing to such conclusions of facts. With reference to these “particulars” 
it is open to the detaining authority to supplement its former com¬ 
munications so as to put more particulars in the possession of the 
detenu for the purpose of enabling him to make an effective representa¬ 
tion against his detention. “Supplementary grounds”, in this sense, are 
not prohibited under the c lause. 2 In the State of Bombay v. Atmaram 

Article 22 — Note 22 

1. 1952 S C 350 (352) (Pr 11) [AIR V 39]: 1952 SCR 756: 1953 Cri L Jour 1462 
(SC), TJajgar Singh v. State of Punjab. 

1951 S C 157 (164) (Pr 15) [AIR Y 38 C 24] : 1951 S C R 167 : 52 Cri L Jour 373 
(SC), State of Bombay v. Atmaram Shridhar. 

2. 1951 S C 157 (Prs 15, 18) [A I R V 38 C 24] : 1951 S C R 167 : 52 Cri L Jour 
373 (SC), State of Bombay v. Atmaram Shridhar. 

1951 S C 174 (Pr 7) [A I R V 38 C 25]: 1951 S C R 212 : 52 Cri L Jour 400 (SC), 
Tarapada De v. State of West Bengal. 

1950 Mad 162 (Prs 11, 50) [A I R V 37 C 75] : 51 Cri L Jour 525 (DB), M. R. S. 
Mani v. District Magistrate. 

[See 1953 Cal 129 (132, 133) (Prs 19, 23) [AIR V 40 C 42] : 1953 Cri L Jour 361 
(DB), Ananda Sankar v. Govt., West Bengal. 
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Shridhar , 3 Kania, C. J., observed as follows: 

“The adjective ‘supplementary’ is capable of covering cases of 
adding new grounds to the original grounds as also giving parti¬ 
culars of the facts which are already mentioned or of giving facts in 
addition to the facts mentioned in the grounds to lead to the conclu¬ 
sion of fact contained in the ground originally furnished. It is clear 
that if by “supplementary grounds” is meant additional grounds, 
i. e., conclusions of fact required to bring about the satisfaction of 
the Government, the furnishing of any such additional grounds at a 
later stage will amount to an infringement of the first mentioned 
right in Art. 22 (5), as the grounds for the order of detention must 
be before the Government before it is satisfied about the necessity 
for making the order and all such grounds have to be furnished 
as soon as may be. The other aspects, namely, the second communi¬ 
cation (described as supplemental grounds) being only particulars of 
the facts mentioned or indicated in the grounds first supplied or 
being additional incidents, which, taken along with the facts men¬ 
tioned or indicated in the ground already conveyed, lead to the 
same conclusion of fact (which is the ground furnished in the first 
instance) stand on a different footing, These are not new grounds 
within the meaning of the first part of Art. 22 (5), Thus, while the 
first mentioned type of ‘additional* grounds cannot be given after 
the grounds are furnished in the first instance, the other types even 
if furnished after the grounds are furnished as soon as may be, but 
provided they are furnished so as not to come in conflict with giv- 
* ing the earliest opportunity to the detained person to make a repre- 
sentation, will not be considered an infringement of either of the 
rights mentioned in Art. 22 (5) of the Constitution. 

In Tarapada De v. The State of I Vest Bengal* Kania, C. J., 
delivering the judgment of the majority of the Supreme Court observ¬ 
ed as follows : 

“A description of the contents of the second communication as 
‘supplementary grounds’ does not necessarily make them additional 
or new grounds. One has to look at the contents to find out whether 
they are new grounds as explained in our judgment in Case No. 22 
of 1950 {Atmaram Shridhar s case? already referred to). Examin¬ 
ing the contents of the later communication in that way, we find 
that they only furnish the details of the second head of the grounds 
furnished to the appropriate applicant on 14-3-50 in respect of his 
activities. We are unable to treat them as new grounds and we 
agree with the High Court in its conclusion that these are not fresh 

1951 Simla 157 (166, 167) (Pr 22) [A I R V 83 0 27] : 52 Cri L Jour 17 (DB), 
Bakhtaivar Singh v. The State . (Fresh particulars amounting to new ground 

not to be allowed to be given.)] 

3. 1951 S C 157 (Pr 15) [AIR V 38 0 24] : 1951 S G R 167 : 52 Cri L J 373 (SO). 

4. 1951 S C 174 (Pr 7) [AIR V 38 G 25]: 1951 S G R 212: 52 Cri L Jour 400 (SO). 

5. 1951 Bom 266 [A I R V 38 0 52] : ILR (1951) Bom 155, In re Atmaram 
Shridhar . 
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or new grounds. We do not think it proper to consider the true Article 22 

effect of the communication only by reading its opening words. The Notes 22-23 

whole of it must be read and considered together. The contention 

that the authorities were not satisfied on the original grounds and 

therefore put forth this communication as the supplemental grounds 

is again unsound. The fact that these details were communicated 

later doe3 not necessarily show that they were not within the know- 

ledge of the authorities when they sent the communication dated 
the 14th of March.” 

23. On what grounds detention can be ordered. _ This 

question is not properly one within the scope of this article. Under 
this article only certain principles are laid down which are of a 
fundamental character and which must of necessity be complied with, 
whenever an enactment is passed relating to preventive detention. The 
objects for which such preventive detention law can be passed are not 
laid down in this article. Those objects are laid down in the legislative 
lists in Sch. VII defining the various subjects on which the Legislatures 
can make laws. The subject of preventive detention is provided for in 
Entry 9 List 1 and Entry 3 List 3 of Sch. VII. Under Entry 9 
List 1 , the Parliament is given power to make laws as to preventive 
detention for reasons connected with defence, foreign affairs, or the 
security of India; and persons subject to such detention. Under Entry 3 
in List 3, both the Parliament and the State Legislatures have 
power to make laws as to preventive detention for reasons connected 
with the security of a State, maintenance of public order, or the main- 
tenance of supplies and services essential to the community. The 
subjects enumerated above clearly indicate the matters in relation to 
which a preventive law can be passed. Hence, it is necessary that the 
activities, which are sought to be prevented by the detention of an 
individual under a preventive detention law, must have relation to the 
njatters enumerated in the above entries of the legislative lists. It is 
only in this broad sense that the Constitution may be said to have 
anything to do with the grounds on which a person may be detained 
for preventive purposes. In other words, the function of the Constitution 
in this regard is only to define the objects for which a preventive 
detention law may be passed. 

Subject to the above, the grounds on which it is thought necessary 
to place under detention any person is not the concern of the Constitu¬ 
tion except for the fact that such grounds have to be communicated to 
the detenu under cl. (5). 

Provided that the law is within the legislative competence of the 
particular Legislature which has passed it, and that the preventive 
detention for which it makes provision is for reasons connected with 
one or more of the above subjects, the law can lay down also on what 
grounds a person may be detained under it. Such grounds may be laid 
down with greater or less particularity as the Legislature may think fit. 

In determining the validity of any order of preventive detention* one 
of the questions to be considered by the Court is whether the grounds 
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of the detention fall within the scope of the law as to preventive 
detention under which the order professes to be made. In such cases, 
therefore, the question concerns the construction of the particular 
preventive detention law that may be applicable and not the construc¬ 
tion of the Constitution as such. 1 

The question as *fco on what grounds detention can be ordered 
under a preventive detention law is thus not within the purview of 
the Constitution except to the extent shown above. Under the Preventive 
Detention Act, 1950, S. 3, preventive detention is provided for in the 
following cases : 

(1) When the specified authority is satisfied with respect to any 

person that with a view to preventing him from acting in any 
manner prejudicial to (a) the defence of India, the relations of 
India with foreign powers, or the security of India, or (b) the 
security of the State or the maintenance of public order, or (c) 
the maintenance of supplies and services essential to the 
community, it is necessary to keep him in detention, and 

(2) when the specified authority is satisfied with respect to any 

person who is a foreigner within the meaning of the Foreigners 
Act that with a view to regulating his continued presence in 
India or with a view to making arrangements for his expulsion 
from India, it is necessary to make an order directing that such 
person be detained. 

The actual grounds or conclusions of fact on which the detaining 
authority may consider action under preventive detention law justifiable 
or necessary are a matter left to the judgment of the detaining authority. 
But Courts are entitled to go into the question of the relevancy of the 
grounds given for detention, with regard to the objects for which the 
detention purports to have been ordered. The Court is also entitled to 
consider whether the objects fall Within the purview of the preventive 
detention enactment in question and whether the enactment itself is 
within the legislative competence of the Legislature which has passed it. 

The cases noted below 2 are illustrative of the relevancy of various 
grounds for purposes of detention under several detention enactments. 
(See also Note 1(h)___ 

Article 22 — Note 23 

1. 1949 F C 152 (Pr 5) [AIR V 36 0 28] : 50 Cri L Jour 880 (FC), Rex v. Amir 
Hassan. 

2. 1950 F C 129 (Pr 7) [AIR V 37 C 12] : 1949 F G R 827 : 51 Cri L Jour 1480 
(FC), Machindar Shivaji v. The King. (While mere belief in or acceptance of 
any political ideology may not be a ground for detention under the Act, affilia¬ 
tion to a party, which is alleged to be spreading its “doctrine of violence render, 
ing life and property insecure and trying to seize power by violence” may, in 
certain circumstances, lead to an inference that the person concerned is likely to 
act in a manner prejudicial to the public safety, ordet or tranquillity. The fact 
that the party had not been outlawed is immaterial, that being a matter of 
expediency.) 

1949 F C 152 (Pr 5) [AIR V 36 C 28] : 50 Cri L Jour 880 (FC), Rex v. Amir 
Hassan. (U. P. Maintenance of Public Order (Temporary) Act (4 of 1947), S. 3 
— Collection of Pakistan coins and secret funds for Hyderabad or holding of 
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24. “As soon as may be.” — Under clause (5) the detenu is 
entitled to be informed the grounds of his detention “as soon as may 
be” after his detention. This time factor is an essential element of the 
right of the detenu. If the grounds are not communicated to him “as 
soon as may be”, there would be an infringement of his Fundamental 
Right under the clause and his detention would become illegal forth- 

secret meetings with agents of Hyderabad in order to prepare plans against Union 
of India, can form good ground for detention (Obiter ).) 

1952 Hyd 112 (118) (Pr 14) [AIR V 39] : ILR (1952) Hyd 122 : 1952 Cri L Jour 
1076, Maqdoom Mohiuddin v. State of Hyderabad. (Mere membership of 
communist party is not sufficient ground for detention unless there is some 
prejudicial activity undermining public order or security.) 

1951 Bom 33 (Prs 12, 23) [AIR V 38 C 13] : ILR (1951) Bom 546 : 52 Cri L Jour 
418 (DB), In re Maganlal Jivabhai. (Section 97, Bombay Industrial Relations 
Act, 1946, speaks of certain conditions, which would make a strike illegal, and 
if a detaining authority acting under the Preventive Detention Act, 1950, thinks 
that one or the other of those conditions exists and the strike which is incited 
to be resorted to by the person to be detained is illegal on that score, it is open 
to the detaining authority to take action under the Preventive Detention Act 
against the person concerned. In this connection it is not correct to argue that 
no action for detaining a person can be taken under the Preventive Detention 
Act unless there is a prior determination by a Labour Court or the Iudustrial 
Court that the strike is an illegal one.) 

1951 Orissa 251 (Prs 10, 18) [AIR V 38 C 59]: ILR (1951) Cut 387: 52 Cri L Jour 
679 (DB), T. V. Narasimhamurty v. The State. (Selling in black market amounts 
to interfering with normal supply to community at large. It hampers the scheme 
set on foot by Government responsible for good social order for ensuring distri¬ 
bution of supplies, essential to the community and for keeping the same for 
going on particularly in times of scarcity and shortage of food-grains.) 

1951 Pat 47 (Prs 7, 10, 11,12) [AIR V 38 C 6] : ILR 30 Pat 630 : 52 Cri L Jour 
406 (DB), Dayanand Modi v. State of Bihar. (Entry 3 List 3 of Sch VII of 
the Constitution talks of preventive detention for reasons, inter alia, connected 
with the maintenance of supplies and services essential to the community. The 
expression “for reasons connected with” is important; it means that the detention 
is for reasons connected with the maintenance of supplies and services essential 
to the community. Such detention may affect the supply of goods but that does 
not mean that the detention is for an object other than what is contemplated by 
Entry 3 of the Concurrent List.) 

1950 Mad 405 (Prs 3, 4) [AIR V 37 C 182]:51 Cri L Jour 710 (DB), In the matter 
of Subramaniam. (Since the object of the Madras Maintenance of Public Order 
Act (1 of 1947) is essentially preventive, if the detaining authority is satisfied 
from the antecedents (including activities outside the Province) of the person 
sought to be detained that he is likely to act in the same manner hereafter as he 
had been doing in the past, then it is perfectly open to the detaining authority 
to pass an order of detention. It is not necessary to wait until mischief is done 
before preventive sections are invoked.) 

1950 Mad 162 (Pr 17) [AIR V 37 C 75]: 51 Cri L Jour 525 (DB), M. R. S. Mani v. 

District Magistrate. (Madras Maintenance of Public Order Act (1 of 1947), S. 2_ 

Even if a party is declared illegal, the mere association with that party would 
not justify the inference that the person was acting in a manner prejudicial to 
public safety.) 

1949 Lah 207 (Pr 7) [AIR V 36 C 41] : Pak L R (1949) Lah 205 : 50 Cri L Jour 
976, Muhammad Ali v. The Crown. (Dissuading the Government servants from 
taking an oath of loyalty to the Constitution or dissuading persons from joining 
armed forces until they are assured that the Constitution would be based on 
Islamic Laws are activities prejudicial both to the maintenance of public order 
and public safety.) 
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with. 1 Thus, the Court is entitled to enquire into the question of delay 
in supplying the grounds of detention to the detenu. 2 When it is 
complained by the detenu that the grounds of detention have not been 
communicated to him as soon as may be, it is for the Government to 
explain to the satisfaction of the Court the reasons for the alleged delay 
or how there has not been any unreasonable delay in supplying the 
grounds. 3 The Constitution does not lay down a test as to the length of 
time that can be permitted under the phrase “as soon as may be” or the 
“earliest opportunity” in cl. (5). The phrase “as soon as may be” 
allows the authorities reasonable time to formulate the grounds on the 
material in their possession. The time element is necessarily left 
indeterminate because activities of individuals tending to bring about a 
certain result may be spread over a long or short period or a larger 
or a smaller area or may be in connection with a few or numerous 
individuals. The time required to formulate the proper grounds of 
detention, on information received, is bound to vary from case to case. 4 
Thus, the question whether there has been an unreasonable delay in 
furnishing the grounds of detention to the detenu under cl. (5) is one 
of fact, which could be answered only with reference to the circum¬ 
stances of each case. The cases noted below 6 are illustrative on this 
point. 


Article 22 — Note 24 

1. 1951 Bom 30 (Prs 2, 3, 5) [AIR V 38 C 12] : ILR (1951) Bom 190 : 52 Cri L 
Jour 366 (FB), In re Pandurang. 

1951 Hyd 43 (Pr 2) [AIR V 38 C 7] (DB), Ramakishtaypya v. State . 

1951 Orissa 251 (Pr 9) [AIR V 38 C 59] : ILR (1951) Cut 387 : 52 Cri L Jour 679 
(DB), T. V. Narasimhamurty v. The State. (Detention not ah initio illegal — 
But further detention becomes illegal.) 

1950 Mad 162 (Pr 48) [AIR V 37 C 75] : 51 Cri L Jour 525 (DB), M. R. S. Mani 
v. District Magistrate. (Where the delay in communicating the grounds under 
S. 3 (1), Madras Maintenance of Public Order Act (1 of 1947), or in submitting 
the case to the Advisory Council under S. 3 (2) or in passing final orders under 
S. 3 (5) is unreasonable and unexplained to the satisfaction of the Court, it must 
be held that the continuance of the detention becomes illegal on that ground : 
Case law discussed.) 

2. 1951 Hyd 128 (Pr 4) [A I R Y 38 C 53]: ILR (1951) Hyd 654: 52 Cri L Jour 
1402 (FB), Santhamma v. Stale of Hyderabad. 

3. 1948 Pat 135 (Pr 12) [AIR Y 35 C 51] : ILR 26 Pat 628 : 49 Cri L Jour 132 
(FB), Murat Pativa v. Province of Bihar . 

1951 Raj 69 (Pr 6) [A I R Y 38 C 29] : 1952 Cri L Jour 425 (DB), Hagiqatullah 

Khan v. The State. 

4. 1951 S C 157 (Pr 10) [A I R Y 38 C 24] : 1951 S C R 167 : 52 Cri L Jour 373 
(SC), State of Bombay v. Atmaram Shridhar. 

1951 Hyd 128 (Pr 14 ) [A I R V 38 C 53] : I L R (1951) Hyd 654: 52 Cri L Jour 
1402 (FB), Santhamma v. State of Hyderabad. (It is, therefore, a question of 
fact in each case whether there has been delay : AIR 1951 Bom 30 (FB), Rel. on.) 

1948 Pat 135 (Pr 12) [A I R V 35 C 51] : I L R 26 Pat 628 : 49 Cri L Jour 132 

(FB), Murat Pativa v. Province of Bihar. 

1952 Hyd 112 (1161 (Pr 4) [AIR V 39] : ILR (1952) Hyd 122 : 1952 Cri L Jour 1076, 

Maqdoom Moliiuddin v. State of Hyderabad. (AIR 1951 Bom 30 (FB), Foil.) 

5. 1952 S C 350 (352) (Pr 9) [AIR Y 39] : 1952 SCR 756 : 1953 Cri L Jour 1462 
(SC), Ujagar Singh v. State of Punjab. (Long delay in furnishing grounds 
adequately explained — Detention is not bad.) 
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It must be noted that under cl. (5), there are two time factors. 
Firstly , the grounds of detention are required to he communicated to 
the detenu as soon as may be and, secondly, the detaining authority 
is required to afford to the detenu the earliest opportunity of making 
a representation against the order. 6 The requirement as to the detenu 

1951 S C 174 (Pr 5) [AIR V 38 C 25] : 1952 SCR 212 : 52 Cri L Jour 400 (SC), 
Tarayada Dew State of West Bengal. (Under the Bengal Criminal Law Amend¬ 
ment Act, 1930, a very large number of persons were detained. The validity of 
that Act was being challenged in the Calcutta High Court and the judgment 
was expected to be delivered towards the end of February, 1950. The Preventive 
Detention Act (1950) was passed in the last week of February, 1950 and the 

detention orders on all the detenus were served pn 26-2-1950_ Held, that having 

regard to the fact that the State Government had suddenly to deal with a large 
number of cases on one day, it could not be said that the grounds of detention 
served on 14-3-1950 were not communicated “as soon as may be”.) 

1951 Bom 30 (Prs 2, 3. 5) [AIR V 38 C 12] : ILR (1951) Bom 190: 52 Cri L Jour 
366 (FB), In re Pandurang. (Desirability of furnishing grounds within a week 
or 10 days of the detention pointed out.) 

1951 Hyd 162 (Pr 7) [AIR V 38 C 58]: 52 Cri L Jour 1527 (FB), BompalU 
Sathia v. Govt, of Hyderabad. (It is a question of fact in each case whether 
there has been delay or not in communicating the grounds of detention to the 
detenu under S. 7 of the Preventive Detention Act.) 

1951 Hyd 128 (Pr 14) [AIR V 38 C 53] : ILR (1951) Hyd 654 : 52 Cri L Jour 
1402 (FB), Santhamma v. State of Hyderabad. (Time necessary for formulating 
grounds must necessarily vary with the activities of the person and the other 
circumstances of the case. It is therefore a question of fact in each case : AIR 
1951 Bom 30 (FB), Rel. on.) 

1953 Cal 129 (Pr 23) [AIR V 40 C 42]: 1953 Cri L Jour 361 (DB), Ananda Sankar 
v. Govt, of West Bengal. (The detenus were detained in February 1950 and did 
receive the particulars of the grounds served in the middle of March, until 
towards the end of July 1950. The so-called supplementary grounds or parti¬ 
culars did not state any new grounds for the orders of detention. They were in 
the nature of particulars of the rather general grounds given earlier. They 
merely amplified those grounds giving specific instances to support the general 
statements made earlier— Held that the detenus had been given the grounds 
of detention “as soon as may be” and had been given “the earliest opportunity 
of making representation”.) 

1952 Hyd 112 (116) (Pr 4) [AIR V 39] : ILR (1952) Hyd 122 : 1952 Cri L Jour 
1076 (DB), Maqdoom v. State of Hyderabad. (Considering that the grounds for 
detention covered about thirteen paragraphs, from the large volume of informa¬ 
tion available to the detaining authority, the time of 14 days which elapsed 
between the order of detention and the furnishing of grounds held was not 
unreasonable in view of the provisions of Art. 22, cl. (5) of the Constitution: AIR 
1951 Hyd 128 (FB); AIR 1951 Bom 30 (FB), Rel. on.) 

1951 Hyd 43 (Pr 2) [AIR V 38 C 7J (DB), Rama Kishtayya v. State. (Two months 
after notice served on Government Advocate and three months after detention— 
Delay is unreasonable.) 

1951 Pat 439 (Pr 8) [AIR V 38 C 115] : 1952 Cri L Jour 543 (DB), Mohit Lai v. 
The State. (Held delay of 22 days was not unreasonable.) 

1951 Pat 389 (Pr 8) [AIR V 38 C 99] : ILR 29 Pat 992 : 52 Cri L Jour 282 (DB), 
Chandra Sheikhar v. State of Bihar. (Delay of 18 days between the date of the 
order of detention and the actual service of the grounds of detention is not an 
unreasonable delay.) 

6. 1952 S C 350 (353) (Pr 11) [AIR V 39] : 1952 S C R 756 : 1953 Cri L Jour 
1462 (SC), TJjagar Singh v. State of Punjab. (Inexcusable delay in acquainting 
detenus with particulars to enable him to make representation against order of 
detention — He must be released — Particulars may be furnished within a 
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being given the earliest opportunity of making a representation against 
the order of detention may be satisfied after the grounds of detention 
are communicated to the detenu in compliance with the first part of 
cl. (5). Hence, although, as far as possible, the grounds first communi¬ 
cated to the detenu must include particulars, which would enable*the 
detenu to make a representation against the order of detention, there 
is no bar to a second or subsequent communication conveying further 
particulars to the detenu to enable him to make an effective representa¬ 
tion against the order of detention, so long as the rule that the detenu 
must have the earliest opportunity of making a representation is not 
violated. 

25. Right to make a representation against the order of 
detention. — Under cl. (5) the detenu is entitled to be afforded the 
earliest opportunity of making a representation against the order of 
detention. ‘Opportunity of making a representation* does not only 
mean the physical opportunity of being supplied pen and ink. 1 The 
clause means that the detenu is entitled to be furnished sufficient parti¬ 
culars and facts about the grounds of his detention to be in a position 
to make an effective representation against the order of detention. (See 
Notes 19, 20, 21 and 22.) It is open to the Court to examine the 
statement of grounds and particulars given to the accused from this 
point of view and to see whether the statement is sufficient to enable 
the detenu to make a representation. 2 

In State of Bombay v. Atmaram Shridhar , 3 Kania, C. J., observed 
as follows : 

“In numerous cases that have been brought to our notice, we 
have found that there has been quite an unnecessary obscurity on 
the part of the detaining authority in stating the grounds of the 
order. Instead of giving the information with reasonable details, 
there is a deliberate attempt to use the miniipum number of words 

reasonable time — ‘Reasonable time’ depends on facts of each case.) 

1951 S C 157 (Pr 10) [AIR V 38 C 24] : 1951 S C R 167 : 52 Cri L Jour 373 (SC), 
State of Bombay v. Atmaram Shridhar. 

Arricle 22 — Note 25 

1. 1951 S C 157 (Pr 7) [A I R V 38 C 24] : 1951 S C R 167 : 52 Cri L Jour 373 
(SC), State of Bombay v. Atmaram Shridhar. 

2. 1951 S C 174 (Pr 8) [A I R V 38 0 25] : 1951 SCE 212 : 52 Cri L Jour 400 
(8G),.Tarapada De v. State of West Bengal. 

1951 S C 157 (161, 163) (Prs 7, 12) [AIR V 38 C 24] : 1951 SCR 167 : 52 Cri L 
Jour 373 (SC), State of Bombay v. Atmaram Shridhar. 

1952 Cal 26 (Prs 7, 8, 9) [AIR Y 39 C 10]: 1952 Cri L Jour 204 (DB), Raman Lai 
v. Gommr of Police. 

1951 Bom 252 (Prs 3, 4, 5) [AIR V 38 C 48]: I L B (1951) Bom 92: 52 Cri L Jour 
437 (DB), Sushila v. Commr. of Police, Greater Bombay. 

1951 Cal 194 (Pr 11) [AIR Y 38 C 32]: 51 Cri L Jour 1569 (DB), Safatulla Khan 

v. Chief Secy. W. B. Govt. 

1951 Mad 182 (Pr 8) [AIR V 38 C 17] : 52 Cri L Jour 688 (DB), Narayana Raju 

v. Secy., Govt, of Madras. __ __ _ 

1951 Pat 47 (Pr 20) [AIR Y 38 C 6] : ILR 30 Pat 630 : 52 Cri L Jour 406 

(DB), Dayanand Modi v. State of Bihar. 

3. 1951 S O 157 (Pr 17) [A I B V 38 C 24] : 1951 S C B 167 : 52 Cri L Jour 

373 (SO). 
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in the communication conveying the grounds of detention. In our 
opinion this attitude is quite deplorable. While the Constitution gives 
the Government the privilege of not disclosing in public interest facts 
which it considers undesirable to disclose, by the words used in 
Art. 22 (5) there is a clear obligation to convey to the detained 
person materials (and the disclosure of which is not necessary to be 
withheld) which will enable him to make a representation. It may 
be noticed that the Preventive Detention Act may not even contain 
machinery to have the representation looked into by an independent 
authority or an Advisory Board. Under these circumstances, it is 
but right to emphasise that the communication made to the detained 
person to enable him to make the representation should, consistently 
with the privilege not to disclose facts which are not desirable to be 
disclosed in public interest, be as full and adequate as the circumst¬ 
ances permit and should be made as soon as it can be done. Any 
deviation from this rule is a deviation from the intention underlying 
Art. 22 (5) of the Constitution. The result of this attitude of some 
detaining authorities has been that applying the tests mentioned 
above, several communications to the detained persons have been 

found wanting and the orders of detention are pronounced to be in¬ 
valid.” 

The above observations of the learned Chief Justice were referred 
to by Patanjali Sastri, J., in Ravising v. State of Delhi* who also 
pointed out the regrettable practice of the Executive not furnishing 
sufficient details to the detenu to enable him to make a representation 
against his detention. 

But, in the same case, it was held that when detention was ordered 
on the basis of certain speeches delivered by the detenu, it was enough 
if the date and place and the general nature and effect of the speeches, 
as for example creating dissensions between Hindus and Muslims, were 
given. It was not necessary to point out the offending passages or 
giving their gist. 6 

A copy of the order of detention must be served upon the detenu 
in order to enable him to make a representation against it. 6 

This clause does not specify to whom the representation is to be 
made or how the representation is to be dealt with. Hence, a preven¬ 
tive detention law, which does not make provision as regards these two 
points, cannot be challenged as being opposed to the clause. 7 Similarly, 
there is no constitutional right to be heard orally in regard to the re¬ 
presentation 8 and a preventive detention law cannot be attacked as 

4. 1951 S C 270 (Pr 9) [AIR V 38 C 45]: 1951 S C R 451 : 52 CriLJ 904 (SC). 

5. 1951 SC 270 (Prs 9, 10, 18, 33) [A I R V 38 C 45] : 1951 S C R 451 : 1951 Cri 
L Jour 904 (SC), Ram Singh v. State of Delhi. 

6 * l? 6 . 1 Trav - Co 130 ( prs 8 . 9 - 1°) [AIR V 38 O 45] : I L R (19&1) Trav-Co 114 : 

62 Cri L Jour 845 (DB), Thiruvadinatha v. Dist. Magistrate. 

7. 1950 SC 27 (Pr 23) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC) 
Oopalan v. State of Madras. 

8 . I960 S 0 27 (Pr 30) [AIB V 37 C 6]: 1950 8 0 K 88 : 51 Cri L Jour 1383 (SC), 
Oopalan v. State of Madras. 
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being void fqr not providing for such a right. As seen in Note 13, 
the Advisory Board constituted under the preventive detention law to 
consider the sufficiency of cause for the detention of a detenu is not 
bound to afford an oral hearing to him. 

The right to make a representation does not also necessarily carry 
with it a right to engage a lawyer and be represented by a lawyer in 
regard to such representation. 9 

In A. K. Gopalan v. State of Madras , 30 Kania, C. J., observed as 
follows : 


“Again, I am not prepared to accept the contention that the 
right to be heard orally is an essential right of procedure even ac¬ 
cording to the rules of natural justice. The right to make a defence 
may be admitted, but there is nothing to support the contention that 
an oral interview is compulsory.” 

Nor does the right to make a representation necessarily imply a 
right to lead evidence and the failure to provide for an opportunity to 
lead evidence cannot be regarded as an infringement of the constitu¬ 
tional right. 11 

As already stated, a preventive detention law cannot be impeached 
for not providing as to whom a representation is to be made and how 
the representation is to be dealt with. Such matters may be provided 
for by the law which deals with preventive detention. It is not, therefore, 
necessary that such law must provide for representation to be made 
to any outside body. 12 


Nor need there be a provision for an independent judicial tribunal 
to consider the representation. 13 Even in the United States of America 
the right to judicial trial is not absolute. 14 In the United States v. Ju 
Toy,™ a question arose about the exclusion from entry into the States, 
of a Chinese who claimed to be a citizen of the United States. At 
page 263 of 198 U. S. Reports the majority judgment contains the 
following passage : 

• “If for the purpose of argument, we assume that the 5th Amend¬ 
ment applies to him, and that to deny entrance to a citizen is to 
deprive him of liberty, we nevertheless are of opinion that with re¬ 
gard to him due process of law does not require judicial trial. That 
-------—-*- 


9. 1950 SO 27 (Prs 28, 30, 37, 245) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L 
Jour 1383 (SC), Gopalan v. State of Madras . 

10. 1950 S C 27 (Pr 30) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC). (Local Government Board v. Abridge , 1915 App Cas 120, Quoted and Foil.) 

11. 1950 S C 27 (Prs 28, 31) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour # 
1383 (SC), Gopalan v. State of Madras. (Right to lead evidence against facts 
supected to exist is not essential in the case of preventive detention.) 

12. 1950 S C 27 (41) (Pr 24) [AIR V 37 C 6]: 1950 S C R 88 : 51 Cri L Jour 1383 


(SC), Gopalan *v. State of Madras. 

13. 1950 S C 27 (43, 122) (Prs 29, 245) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri 
L Jour 1383 (SC), Gopalan v. State of Madras. 

14 See 1950 S C 27 (Pr 29) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 


1383 (SC), Gopalan v. State of Madras . 

15. (1904) 198 U S 253 (263) : 49 Law Ed 1040 (1044). 
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is the result of the cases which wo have cited, and the lamost neces¬ 
sary result of the power of the Congress to pass exclusion laws. That 
the decision may be intrusted to an executive officer, and that his 
decision is due process of law, was affirmed and explained (in several 
cases). It is unnecessary to repeat the often-quoted remarks of 
Curtis J. speaking for the whole Court, in Den v. Hoboken Land 
and Improvement Co., 1£a to show that the requirement of a judicial 
trial does not prevail in every case.” 

Thus, the right to a make a representation does not necessarily 
involve and carry with it a right to a judicial trial or a judicial en¬ 
quiry by an outside body. It was, however, observed by Fazl Ali, J., 
in A. K. Gopalan v. State of Madras 10 as follows : 

"It must be remembered that this provision (cl. (5) ) is intended 
to afford protection to and be a safeguard in favour of a detained 
person, and it cannot be read as limiting any rights which he has 
under the law or any other provisions of the Constitution. If Art. 21 
guarantees that before a person is deprived of his liberty be must be 
allowed an opportunity of establishing his innocence before an im¬ 
partial tribunal that right still remains. In point of fact, there is 
no express exclusion of that right in the Constitution and no prohibi¬ 
tion against constituting an impartial tribunal. On the other hand, 
the right to make a representation which has been granted under 
the Constitution must carry with it the right to the representation 
being properly considered by an impartial person or persons. There 
must, therefore, be some machinery for properly examining the cases 
of the detenus and coming to the conclusion that they have not been 
detained without reason. If this right had been expressly taken away 
by the Constitution, there would have been an end of the matter, 
but it has not been expressly taken away and I am not prepared to 
read any implicit deprivation of such a valuable right. The mere 
reference to an Advisory Board in Art. 22 (4) (a) does not, if my 
interpretation of the provision is correct, exclude the constitution 
of a proper machinery for the purpose of examining the cases of 
detenus on merits. The constitution of an Advisory Board for the 
purpose of reporting whether a person should be detained for more 
than three months or not is a very different thing from constituting 
a Board for the purpose of reporting whether a man should be de¬ 
tained for a single day. In the view I take, all that Parliament 
could do under cl. 7 (a) of Art. 22 was to dispense with an Advisory 
Board for the purpose contemplated in cl. (4) (a) of that article and 
not to dispense with a proper machinery, by whichever name it may 

be called, for the purpose of examining the merits of the case of a 
detained person.” 

But Fazl Ali, J.’s view was not acceptable to the rest of the Judges 
in the Supreme Court in the above case who were not inclined to re- 
gard the absence of a p rovision for an independent tribunal to consider 

15a. (1855) 18 How 272 (280) : 15 Law Ed 372 (376). 

16. 1950 S C 27 (Pr 90) [AIR V 37 C 6] : 1950 S.C R 88 : 51 Cri L Jour 1383 (SC). 
l.Ind.Con. 40. 
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the representation of the detenu under cl. (5) as a fatal objection to 
the validity of a preventive detention law. 

26. Clause (6). — Under clause (6) of this article the detaining 
authority is entitled to withhold from the detenu any fact or facts 
which such authority considers to be against the public interest to 
disclose. The first thing to be noticed about this clause is that it only 
applies to facts and not to grounds. The distinction between grounds 
and facts or particulars has already been explained in Notes 19, 21 
and 22. The Government is not entitled under cl. (6) to refuse to 
disclose to the detenu any ground on which the order of detention was 
made. But with regard to the facts which constitute the particulars 
of the grounds the detaining authority is given a discretion under this 
clause to refuse to communicate any of them if it considers it to be 
against the public policy to do so. 1 The discretion is vested in the 
detaining authority to determine what facts should not be disclosed in 
public interest and this discretion is not one which is open to exami¬ 
nation by the Court on the merits. But the discretion must not be 
exercised arbitrarily, capriciously or mala fide and the Court has power 
to see whether the exercise of discretion by the detaining authority in 
this matter is tainted in such a manner. 2 The reason is that the exercise 
of discretion arbitrarily, capriciously or mala fide is no exercise of 
discretion at all and therefore is not within the limits of the ]5ower 
allowed to the detaining authority under cl. (6). 

In In re Maganlal Jiwabhai Patel? Yyas, J., of the Bombay 
High Court observed as follows : 

“I must point out that we have noticed a general, but definite, 
tendency amongst the detaining authorities to say in their affidavits 
in a vague way that whatever is stated in the grounds of detention 
is the only material which could be furnished to the detenu and 

that any further disclosure is against public interest.Now, I 

must express disapproval of the omnibus manner in which recourse 
is taken to Art. 22 (6) of the Constitution for claiming privilege. 
In my opinion, such general, indefinite and omnibus expression, as 
is employed in paragraph 12 of the detaining authority’s affidavit, 
is open to a real danger that it may be used sometimes to shut out 
some possible contentions which a detenu may take in order to 
challenge his detention. That surely could never have been the 
intention of the Constituent Assembly in enacting cl. (6) of Art. 22 
.It is true that it is not for the C ourt but entirely for the 

Article 22 — Note 26 

1. 1950 S C 27 (Pr 23) [AIR Y 37 C 6] : 1950 S G R 88: 51 Cri L Jour 1383 (SC), 
Gopalan v. State of Madras. 

1951 Cal 194 (Pr 20) [AIR Y 38 C 32] : 51 Cri L Jour 1569 (DB), Safatulla Khan 
v. Chief Secy., W. B. Qovt. 

2. 1951 Bom 252 (Pr 3) [AIR V 38 C 48] : ILR (1951) Bom 92 : 52 Cri L Jour 
437, Sushila v. Commr. of Police , Greater Bombay. 

3. 1951 Bom 33 (Pr 21) [AIR V 38 C 13] : I L R (1951) Bom 546 : 52 Cri L Jour 
418 (DB). 
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detaining authority to decide about the sufficiency or otherwise of 
the grounds for detention. But it is certainly obligatory upon the 
detaining authority to communicate the grounds, i. e., facts on which 
the detention is based, to the detenu. He knows what facts he has 
considered it against public interest to disclose; for instance it is he 
who knows whether, in his opinion, it is against public interest to 
mention in the grounds of detention tho time, place, manner, method 
and nature of activities, person or persons, class of person or persons 
affected by those activities, etc., and he ought to specify those points 
which according to him are privileged under Art. 22 (6).” 

Clause (6) shows that, subject to the exception enacted therein, 
that means to say, with the exception of facts which the detaining 
authority considers, in the bona fide exercise of discretion, to be against 
the public interest to disclose, the detaining authority has no power to 
refuse to communicate to the detenu whatever facts may be necessary 
to make an effective representation against the order of detention. 4 
But at the same time it must be noted that the clause does not imply 
that the detaining authority is under an obligation to disclose all the 
facts except those which it considers against the public interest to 
disclose. The rule is that the detaining authority must disclose all the 
facts which are necessary to enable the detenu to make an effective 
representation except the facts which it considers to be against the 
public interest to disclose. 

To sum up, the detaining authority is not entitled to withhold 
any of the grounds of detention under cl. (6). But as regards facts or 
particulars relating to these grounds, the detaining authority has a 
discretion. While it is generally bound to communicate all the facts, 
which are necessary to enable the detenu to make an effective repre¬ 
sentation against the order, it may keep back such facts as it considers 
to be against the public interest-to disclose. 


27. Fresh order of detention —There is nothing in the chapter 
on Fundamental Rights and in Art. 21 or Art. 22 to prevent the 
inclusion in a preventive detention enactment of a clause permitting 
the making of fresh order of detention against the same person and 
on the same grounds after the revocation of a prior order of detention. 1 
Hence, S. 13 (2) of the Preventive Detention Act (4 of 1950), which 
permitted such a fresh order of detention being passed, was held to be 
not open to objection under the Constitution. 2 Hence there is not hing 

252 n 5i) [AI ® v 38 ° 48]: 1 L B (1951 > Bom 92 : 52 Cri L Jour 437 
(DB), Sushila v. Commr. of Police , Greater Bombay, 

5 (SC? 6 S/L?» 1 / 7 B (1Pr * 1 11) CAI ^ V 38 G o 24] : 1951 SCR167: 52 C 'i L Jour 373 
l&Uj, btate of Bombay v. Atmaram Shridhar. 
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1. 1950 S C 27 (Pr 36) [AIB V 37 C 6]: 1950 S C R 88 : 51 Cri L Jour 1383 (SC) 
Gopalan v. State of Madras. { h 

2^1950 S C 27 (Pr 36) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SC) 

ff 19?2 S T ' S n °l *? adras - (Section 13 (2) as it stood before the Amendment Act 

detention bad b ? f ° Und that UD<Jer “• ev6n a previous order of 
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Note 27 be defective for any reason and passing a fresh order against the same 

person and on the same grounds, where the preventive detention law 
allows such a course. 3 

Even prior to the Preventive Detention Act, 1950, the position 
in this respect was the same. In Basant Chandra v. Emperor , 4 the 
late Federal Court of India laid down two propositions : (i) where 
an earlier order of detention is defective merely on formal grounds, 
there is nothing to preclude a proper order of detention being passed 
on the same grounds especially in cases in which the sufficiency of the 
grounds is not examinable by the Courts, and (ii) if at any time before 
the Court directs the release of the detenu a valid order directing his 
detention is produced, the Court cannot direct his release merely on the 
ground that at some prior stage there was no valid cause for detention. 
In such cases, the question is not whether the later order validates the 
earlier detention but whether in the face of the later valid order the 
Court can direct the release of the petitioner. 6 The principle that a 
fresh order can be made on the same grounds and against the same 
person where the first order did not comply with the requirements of 
the law, has also been accepted under the English law. 6 

However, the observations of Sarjoo Prosad, J., in Batan Boy v. 
State of Bihar 1 are worth noting in this connection. In the above case, 
his Lordship observed as follows : • 

“I consider that it is not open to any State to play with the 
life and liberty of its citizens, and in providing legislation for pre¬ 
ventive detention, it must always pay due care and attention, so 
that the legislation, so enacted or promulgated, is beyond exception. 
A State must, therefore, exercise due care and attention in framing 
all such laws and legislations, lest it may be accused of bad faith on 

Kania , C. J., observed : “This clause appears to be inserted to prevent a man 
being released if a detention order was held invalid on some technical ground”— 
After stating that there was nothing in Part III and Arts. 21 and 22, to prevent 
the inclusion of such a provision in Parliamentary legislation his Lordship said. 
“Art. 20 (2) may be read as a contrast on the point.”) 

Under S. 13 (2) of the Preventive Detention Act, substituted by S. 11 of the 
Preventive Detention (Second Amendment) Act 61 of 1952, a second order of 
detention is authorised only on fresh facts arisen after expiry or revocation of 
previous order. 

3. 1952 S C 106 (Prs 9, 10) [AIR Y 39 0 20] : 1952 SCR 395.: 1952 Cri L Jour 
656 (SC), Naranjan Singh v. State of Punjab (I). 

1951 Pat 68 (Pr 4) [AIR V 38 C 9] : 52 Cri L Jour 603 (DB), Subodh Kumar v. 
The State. 

4. 1945 F C 18 (Pr 20, 21) [AIR V 32] : 1945 F C R 81 : I L R (1945) Ear (FC) 

13 : I L R 24 Pat 187 : 46 Cri L Jour 559 (FO). 

[But see 1950 Orissa 107 (Pr 12) [AIR V 37 C 17] : I L R (1949) 1 Cut 821: 51 
Cri L Jour 891 (FB), Prahalad Panda v. Province of Orissa .] 

5. 1952 S C 106 (Pr 8) [AIR V 39 C 20] : 1952 S C R 395 : 1952 Cri L Jour 656 
(SC), Naranjan Singh v. State of Punjab (I). 

6. (1941) 2 All E R 749 (757), Ex Parte Budd . (Release from detention under 
first order and re-arrest under fresh order held good.) 

7. 1950 Pat 332 (Pr 53) [AIR V 37 C 88] : I LR 29 Pat 410 : 51 Cri L Jour 1251. 
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account of any hasty or ill-advised move taken in that direction. 
Successive legislations and orders of detention, passed under legis¬ 
lations which have ultimately to be abandoned as found to be defec¬ 
tive and void on technical grounds, may in most cases lead to the 
unfortunate result of detaining a person for a period much beyond 
that contemplated by Art. 22 of the Constitution of India. A State 
must, therefore, guard against any such unfortunate action.” 


Even if a High Court has declared a detention under a particular 
law as being illegal as such law had expired, and the fresh order of 
detention is made under the proper law although on the same grounds 
as previously, the fresh order would not be open to question ipso facto 
as being mala fide. 6 But where the High Court has held that the order 
was not properly made, a fresh order of detention on the same grounds, 
merely with a view to get round and nullify the decision of the High 
Court, would be mala fide and in spite of its being made under the 
colour of another enactment, it would be illegal. 9 


Once a man is detained under a-^rovincial preventive detention 
measure on the basis of his prejudicial activities, he can, on the expiry 
of the term, again be detained under a central Act on the same grounds, 
if there is no change in the position as regards the apprehension as to 
his conduct if he should be released. 10 


Where a number of persons were already under detention under 
a certain Act, but in order to avoid doubts about the validity of the 
Act they were again served with orders of detention under the Preven¬ 
tive Detention Act, 1950, there is no question about the authorities 
making up their minds without applying their minds to the question 
of a satisfaction, as the satisfaction was already there. So, there is no 
question of mala fides in such a case. 11 

8. 1949 Oa 1 633 (Pr 18) [AIR V 36 C 180] : 51 Cri L Jour 169 (FB), Bhupendra 
De v. Govt, of West Bengal. 

[See also 1953 Pat 334 (336) (Pr 9) [AIR V 40 CJ16] : I L R 32 Pat 480 : 1953 

Cn L Jour 1690 (DB), Karamvir Singh v. State of Bihar. (First order held 

illegal by High Court and detenu released—Fresh order on same grounds not 
necessarily mala fide.)] 6 

9 - 19 49 Cal 633 (Pr 18) [AIR V 36 C 180] : 51 Cri L Jour 169 (FB), Bhupendra 
L/e v. Govt, of West Bengal. 

A s !j a ]® (Prs 4 ’ 5 - 6 ) C AIR V 38 C 5] : 1952 Cri L Jour 422 (DB), Ram 

(P ? “• “> t AIE V 38 C 17] : 52 Cri L Jour 688 (DB), Narayana 
Raju v. Secy Govt of Madras. (The detaining authority can fall back upon the 
g ounds existing prior to the original detention of the detenu under the Madras 
Maintenance of Public Order Act of 1948 for his fresh detention under the 

Preventive Detention Act in 1950. The past acts would furnish safe criteria of 
the likely future activities of the detenu.) 

^ThfZtl <Pr ^ [AIB V 38 ° 10] = 52 CH L J ° Ur 110 (DB) - AnaUta Charan 

All 69 (Pr 36) [AIR V 37 C 22] : 51 Cri L Jour 337, S. S. Yusuf v. Rex. 
Zmal l.TheVaif ^ ^ V 38 ° 9] = 52 L J °- 603 (DB), Subodh 

VsnT 8 0 V 4 Z 1 U J CAIR V 38 0 : 1951 S c R 212 : 52 Cri L Jour 400 

(SC), Tarapada De v. State of West Bengal . 
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Where a person is already under detention under a prior order 
of detention and a fresh order is passed against him based on the same 
grounds, it does not follow that the fresh order is necessarily mala fide 
or that the satisfaction of detaining authority was purely mechanical 
and that the mind did not go with the pen.. If the authority satisfied 
himself that the original ground was still available and that there was 
need for detention on its basis, no mala fides can be attributed to the 
authority from this fact alone. 11 * 

As already stated above, where in a habeas corpus proceedings, 
it is found that a valid order of detention has been passed and at the 
time of the Court’s decision the detention is legal, the fact that previ¬ 
ously the order of detention was not legal would not be a ground for 
ordering the release of the detenu. 12 

Where a fresh order of detention is passed after revoking a prior 
order, the order cannot be said to be mala fide , merely because it is 
made pending a habeas corpus petition for the release of the detenu. 13 

Even though a fresh order of detention after revoking a prior 
order is not illegal or unconstitutional, the detenu must be furnished 
under cl. (5) the grounds of detention, so as to enable him to make a 
representation against the order of detention. 14 

As already stated above, where the original order of detention 
was not bad for any technical defects but was bad on account of there 
not being relevant grounds for making such an order against the 
detenu and was declared void by the High Court for that reason, to 
pass a fresh order on the same materials and allegations would be a 
mala fide order intended to nullify the decision of the High Court 
and therefore would be illegal. 15 , 

Although a fresh order of detention on the revocation of a prior 
order is not illegal, when it is found that the prior detention is not 

11a. 1952 S G 350 (352) (Pr 8) [AIR V 39] : 1952 S 0 R 756 : 1953 Cri L Jour 
1462 (SC), Ujagar Singh v. State of Punjab. 

12. 1952 S C 106 (Pr 8) [AIR V 39 C 20] : 1952 S C R 395 : 1952 Cri L Jour 656 
(SC), Naranjan Singh v. State of Punjab (I), 

1945 F C 18 (21) [AIR V 32] : 1945 F C R 81: ILR 24 Pat 187: ILR (1945) Ear 
(FC) 13 : 46 Cri L Jour 559 (FC), Basanta Chandra v. Emperor. 

L See also 1949 Bom 319 (Pr 9) [AIR V 36 C 83] : ILR (1949) Bom 508 : 51 Cri 
L Jour 184 (FB), In re Jayantilal Nathubhai. (Illegal arrest and detention — 
Legal order for detention passed subsequently—Person cannot be ordered to be 
released — It is not as if in this case, after an illegal order for detention was 
made subsequently, because of powers conferred, an order was made continuing 
the original order for detention, which was in itself illegal — In such cases, 
where the subsequent order, even though made after the amendment conferring 
greater powers, continued the original order for detention which wa§ bad, the 
subsequent order is also bad.)] 

13. 1951 Pat 68 (Pr 5) [AIR V 38 C 9] : 52 Cri L Jour 603 (DB), Subodh Kumar 
v. The State. 

14. 1951 Punj 119 (Pr 5) [AIR V 38 C 25 (I)] : 52 Cri L Jour 1451 (DB), Madan 
Lai v. Dist. Magistrate .. 

1950 All 69 (Pr 36) [AIR V 37 C 22] : 51 Cri L Jour 337, S. S. Yusuf v. Bex. 

15. 1949 Cal 633 (Pr 18) [AIR V 36 C 180] :51 Cri L Jour 169 (FB), Bliupendra 
De v. Qovt. of West Bengal. 
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legal, the detenu must be first released before he is detained under the 
fresh order. 10 

(See notes on Art. 226 relating to habeas corpus.) 


Right against Exploitation. 

23 . (1) Traffic in human beings and be gar and 
other similar forms of forced labour are prohibited 
and any contravention of this provision shall be an 
offence punishable in accordance with law. 

(2) Nothing in this article shall prevent the 
State from imposing compulsory service for public 
purposes, and in imposing such service the State 
shall not make any discrimination on grounds only 
of religion, race, caste or class or any of them. 

Cognate provisions. 

Offence — Definition of — See ART. 367 (1) read with the General Clauses Act, 

1897, S. 3 (38). 

The State — Interpretation of — See ART. 12. 


Synopsis 


1. Scope of the article. 

2. Analogous law — Amendment 

XIII of the American Constitu¬ 
tion. 

3. ‘Slavery’ — ‘Involuntary servi¬ 

tude’—‘Peonage.* 

4. Traffic in human beings. 


5. Begar. 

6. “Other similar forms of forced 

labour’’. 

7. Compulsory service for public 

purposes—Clause (2). 

8. Work as punishment for crime. 


1. Scope of the article. _ This is one of the two articles 
which the Constitution provides in the chapter on Fundamental 
Eights in the group entitled “Right against Exploitation”. The 
article categorically prohibits all traffic in human beings and begar 
and other similar forms of forced labour. Further, it makes any con- 

travention of this prohibition an offence punishable in accordance 
with law. 


In this respect, the article may be compared with Art. 17 under 
which untouchability is abolished and its practice in any form is for¬ 
bidden. Just as Art. 17, after prohibiting the practice of untouchabi¬ 
lity proceeds to enact that the enforcement of any disability arising 
out of untouchability shall be an offence punishable in accordance 
with law, similarly under this article also, the provision that traffic 
in human beings and begar and other similar forms of forced labour 
are prohibited, is followed by the clause that any contravention of 
the provision shall be an offence punishable in accordance with law. 

16. See 1951 Mad 583 (Pr 15) [AIR V 38 C 163] : 52 Cri L Jour 294 (DB), In re 

Kumar amang ala vi. ' 
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Under both the articles, the punishment for the contravention of the 
provision is not prescribed in the articles themselves. But both the 
articles require that the contravention of their provisions shall 
amount to an offence punishable by law. 

It is not exactly clear what is the effect of such a provision or 
how the provision is going to be given effect to. In other words, it is 
not clear how the State is going to be compelled to make a law mak¬ 
ing a violation of the provisions of these articles an offence. If the 
provision simply means that contravention shall be an offence where 
there is a law to that effect, it seems to be a thoroughly otiose enact¬ 
ment. Perhaps, the articles only mean that in the opinion of the 
Constituent Assembly the State should deem it as its bounden duty to 
make a law making it an offence to contravene the sublime principles 
enacted in these articles. Looked at from that point of view, the pro¬ 
vision that a contravention of these articles shall be an offence 
punishable in accordance with law seems to have no higher status in 
the Constitution than a provision in Part IY relating to Directive 
Principles of State Policy. Article 37 occurring in Part IV expressly 
states that the provisions contained in the Part shall not be enforce¬ 
able by any Court but the principles therein laid down are neverthe- 

•» 

less fundamental in the governance of the country and it shall be the 
duty of the State to apply these principles in making laws. It seems 
to us that the effect of the provision that a contravention of these 
articles, i.e., Arts. 17 and 23, shall be an offence punishable accord¬ 
ing to law, is no higher than what is imported by Art. 37, inasmuch 
as there does not seem to be any practical way of enforcing the 
duty of the State to make a law punishing the contravention of 
the provisions as an offence. Hence, all that this part of the section 
seems to amount to, is that the State has got the power of making 
the law punishing as an offence trafficking in human beings and begar 
and the enforcement of similar forms of forced labour. 

In this connection, reference may be made to the 13th Amend¬ 
ment to the Constitution of America. The Amendment contains two 
sections. The first section professes to abolish slavery and involuntary 
servitude and the second section enacts that the Congress shall have 
power to enforce the article by appropriate legislation. It seems to us 
that the effect of the second part of cl. (1) of this article is no higher 
than that of S. 2 of the 13th Amendment to the American Constitu¬ 
tion. Hence, the meaning of the provision seems only to be that the 
State shall have power to make it an offence to traffic in human 
beings, or subject people to begar or other similar forms of forced 
labour. 

Clause (2) of the article saves the power of the State to impose 
compulsory service for public purposes and provides that in imposing 
such service the State shall not naake any discrimination on grounds 
only of religion, race, caste or class or any of them. The latter part 
of the clause may be compared with Art. 15 under which the State 
shall not discriminate against any citizen on grounds only of religion. 


PROHIBITION OF TRAFFIC IN HUMAN BEINGS AND BEGAR 633 


race, caste, sects, place of birth, or any of them. It may be noted that 
while Art. 15 mentions ‘sex’ and ‘place of birth’, Art. 23 (2) does 
not mention them. On the other hand, while Art. 23 (2) mentions 
class , Art. 15 (1) does not mention class. 13ut in both provisions it 
is stated that there shall be no discrimination on grounds only of 
religion, xace, etc. Thus, in both the provisions discrimination is 
permitted where religion, race, etc., constitute only one of the factors 
on the basis of which discrimination is made. For further aspects of 
the subject, see notes on Art. 15. 


The provision that traffic in human beings and beyar and other 
similar forms of forced labour are prohibited is a self-executing provi¬ 
sion like the similar provision in the 13th Amendment of the American 
Constitution. 1 It stands in contrast with the latter part of cl. (l) 
which requires the aid of legislation to be given effect to. 

2. Analogous law _ Amendment XIII of the American 

Constitution-The 13th Amendment of the American Constitution 

provides as follows : 

Section 1 —“Neither slavery nor involuntary servitude, except 

as a punishment for crime whereof the party shall have been duly 

convicted, shall exist within the United States, or any place subject 
to their jurisdiction.” 


Section 2 -The Congress shall have power to enforce thi 3 

article by appropriate legislation.” 

Comparing this provision with Art. 23 of our Constitution, it may 

be noted that Art. 23 does not expressly refer to abolition of slavery 

But the expressions “traffic in human beings” and “forced labour” are 

wide enough to cover slavery. The expression “forced labour” corres 

ponds to “involuntary servitude” in the 13th Amendment. While the 

13th Amendment prohibits involuntary servitude of all forms, this 

article only prohibits beyar and other similar forms of forced labour. 

Forms of forced labour which are not similar to beyar are not within the 
prohibition of this article. 


The 13th Amendment makes express provision for excepting 
B-om its purview involuntary servitude as a punishment for crime 
Ihere is no similar express provision in our Art. 23. 1 On the other 
hand, the 13th Amendment of the American Constitution does not 
contain an express provision empowering the State to impose com- 
pulsory service for public purposes, although it is well established 
under the 13th Amendment that the well-reco gnised power of the 

Article 23 — Note 1 

1 (Bv itaiw 7 U S „ 2 °V 217>: f LaW Ed 72G (729 ' 730) ’ Clyatl v - United States. 

«edom StmTlif, r e l SeCt “ ab0liShed SkVery and “tabbshed universal 
^ • g ‘ tl0n may be necessary and proper to meet all the various 

dTs ZSXSSSZ ZZZS & and t0 p “ proper modes of re - 

Article 23 — Note 2 

1. Section 53 of the Indian Penal Code contained a provision for penal servitude 
as a mode of punishment. This has now been repealed by Act 17 of 1949. 


Article 23 
Notes 1-2 
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State in this matter is not affected by the provision. As already seen 
in Note 1, the second section of the 13th Amendment has its proto¬ 
type in the second part of cl. (l) of this article, which says that a 
contravention of the provisions of the article shall be an offence 
punishable in accordance with law. 

3. ‘Slavery’ — ‘Involuntary servitude* — ‘Peonage.* —The 
13th Amendment of the American Constitution has already been 
quoted in Note 2. 

In Bailey v. Alabama} the object of the 13th Amendment was 
described as follows by Hughes, J., of the Supreme Court of America 
while delivering the opinion of the Court : 

“ The plain intention was to abolish slavery of whatever name 
and form and all its badges and incidents ; to render impossible any 
state of bondage; to make labour free, by prohibiting that control 
by which the personal service of one man is disposed of or coerced 
for another’s benefit, which is the essence of involuntary servitude.” 

The 13th Amendment expressly refers to slavery and abolishes 
it. Slavery implies involuntary servitude, though involuntary servitude 
is also separately mentioned in the article. Slavery means a state of 
bondage, the ownership ofmankind as a chattel, or at least the control 
of the labour and services of one man for the benefit of another and 
the absence of a legal right to the disposal of his own person, property 
and services. The use of the word “servitude” in the article was intended 
to prohibit the use of all forms of forced labour of whatever class 
or name. 2 

The 13th Amendment does not expressly mention peonage , but 
peonage is also a form of involuntary servitude and is, therefore, 
prohibited by S. 1 of the 13th Amendment. The word “peonage” is 
a term descriptive of a condition which has existed in the Spanish 
America and especially in Mexico. The essence of peonage is compulsory 
service in payment of a debt. A peon is one who is compelled to work 
for his creditor until his debt is paid. 3 

Under Amendment XIII, it is well established that the rule 
enacted therein is subject to exceptions, *as for instance, in the case of # 
the service of a sailor, the obligations of a child to its parents, or an 
apprentice to his master. Further, the power of the Legislature to 
make unlawful and punish criminally an abandonment by an employee 
of his post of labour in any extreme case has also been recognised 
under the 13th Amendment. 4 

Article 23 — Note 3 

1. (1911) 219 U S 219 (242) : 55 Law Ed 191. 

[ See also (1872) 16 Wall 36, (69, 71, 72) : 21 Law Ed 394 (406, 407), Slaughter 
House Cases. (Object of 13th Amendment was protection of Negroes.)] 

2. (1905) 197 U S 207-(217, 218) : 49 Law Ed 726 (730), Clyatt v. United States. 
(1896) 163 U S 537 (542) : 41 Law Ed 256, Plessy v. Ferguson. 

3. (1911) 55 Law Ed 191 (201) : 219 U S 219, Bailey v. Alabama. 

(1905) 197 U S 207 (215) : 49 Law Ed 726 (727), Clyatt v. United States. 

4 . (1905) 197 U S 207 (216) : 49 Law Ed 726, Clyatt v. United States. 
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The 13th Amendment is not violated by a law which requires 

separate accommodation for white and coloured persons on railroads. 6 

Obviously such a law does not amount to the forcing of slavery 
on Negroes. ' J 

4. Traffic in human beings. _ The word “ traffic ” in this 
context means trade as if in chattels. Thus, although the word ‘slavery” 
as not expressly used in this article, it is directly hit by it. As noted 
an Note 3, slavery implies absence of a right on the part of a person 
to the disposal of his own person, property and services. 

“Traffic in human beings” would include traffic in women and 
children for immoral purposes. 1 

5. Begar. — This refers to the system under which persons are 

pressed to carry burdens for individuals or public or to perform other 

forms of menial service under compulsion. The term “begar” is an 

Indian term and has a varying local connotation, as regards the lcind 

ot labour exacted by force. In Karnataka, for instance, begary is the 

performance of the lowest village offices without pay, but requited by 
fees in grain or rent-free land. 1 


• xt 6 ' ? ther similar forms of fo rced labour.” _ As pointed out 
in Note 2, this article only prohibits begar and other similar forms of 

forced labour. The article does not prohibit every form of forced labour 

as the 13th Amendment of the American Constitution does. 

Where a person is prohibited from refusing to render service to 
another merely on the ground that the latter belongs to a scheduled 
caste he is not thereby subjected to forced labour similar in form to 
oegar. Thus, an Act like the U. P. Removal of Social Disabilities Act 
(14 of 1947), does not contravene this article. 2 


Where a person enters into a contract to perform certain service, 
it will not amount to forcing him to perform any service if he is only 
held to his civil liability under the contract. In such a case, there is 
no attempt to coerce him or to punish him for not performing the 
service. But where it is made an offence to refuse to perform a certain 
service which a person has contracted to perform for another, this 
would clearly amount to an imposition of forced labour. The fact that 
the person has contracted to perform the service will not in any way 
affect the question whether it is forced labour or voluntary labour. 3 

S. (1896) 163 U S 537 (542) : 41 Law Ed 256, Plessy v. Ferguson. 
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Saw,?* 1 52 r ( VJ Ft 7 ’ t . AIR V 40 ° 198] = 1953 Cri L Jour 4187 (DB), Raj 
Bahadur v. Legal Remembrancer . ^ 


Article 23 — Note 5 
1. See Wilson’s Glossary, (1940) page 108. 


1 . 

2 . 

3 . 
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fS I 1 ® | Pr 5 ! [AIE v 38 ° 162] = 52 Cri L Jour 899, State v. Banwari. 

h o, , f 0 ® TT ( Q ' 5) AIR V 38 0 162] : 52 Cri L Jour 899, State v. Banwari. 
(1911) 219 U S 219 (242, 243) : 55 Law Ed 191 (201, 202), Bailey v. Alabama. 
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In Bailey v. Alabamaf Justice Hughes of the Supreme Court of 
America observed as follows : 

The fact that the debtor contracted to perform the labour 
which is sought to be compelled does not withdraw the attempted 
enforcement from the condemnation of the statute. The full intent 
of the constitutional provision could be defeated with obvious 
facility if through the guise of contracts under which advances had 
been made, debtors could be held to compulsory service. It is the 
compulsion of the service that the statute inhibits, for when that 
occurs the condition of servitude is created which would be not less 
involuntary because of the original agreement to work out the indeb¬ 
tedness. The contract exposes the debtor to liability for the loss due 
to the breach but not to enforced labour .” 

But in Robertson v. Baldwin , 5 Mr. Justice Brown of the Supreme 
Court of America was inclined to take a contrary view as regards the 
meaning of “involuntary servitude’’. He observed as follows : 

“Does the epithet ‘involuntary’ attach to the word ‘servi¬ 
tude’ continuously and make illegal any service which becomes 
involuntary at any time during its existence; or does it attach only 
at the inception of the servitude; and characterise it as unlawful' 
because unlawfully entered into? If the former be the true con¬ 
struction, then no one not even a soldier, sailor or apprentice can 
surrender his liberty, even for a day; and a soldier may desert his 
regiment upon the eve of battle or the sailor abandon his ship at 
any intermediate port or landing or even in a storm at sea, pro¬ 
vided only he can find means of escaping to another vessel.’’ 

The above passage clearly brings out the opposite point of view, 
namely, that when a person has voluntarily made a contract of 
service, forcing him to carry out that contract will not amount to 
subjecting him to forced labour. But, as already stated, the view is 
clearly contrary to the decision of the Supreme Court of America in 
the later case of Bailey v. Alabama 6 cited above. Further, the logical 
conclusion of the view of Mr. Justice Brown will lead to absurd and 
preposterous results, as it would mean that a person could validly sell 
himself into even lifelong slavery. 

In Durbar Goala v. Union of Indiaf a view similar to that of 
Justice Brown in Robertson v. Baldwin 8 above referred to was 
expressed by Bose, J., who observed : “The very Idea of a contract or 
agreement negatives any suggestion of forced labour.” With great 
respect, voluntariness of the contract is not the same as the voluntari¬ 
ness of the labour contracted to be done. Where there is coercion in 
respect of the latter, it must be held to amount to forced labour, in 

4. (1911) 219 U S 219 (242) : 55 Law Ed 191 (201). 

5 . (1S97) 165 U S 275 (280, 281) : 41 Law Ed 715. 

6. (1911) 219 Jj S 219 : 55 Law Ed 191. 

7 . 1952 Cal 496 (498) (Pr 6) [AIR V 39]. (Contract by Railway porters at Howrah 
Station to do labour for two extra hours daily.) 

8. (1897) 165 U S 275 : 41 Law Ed 715. 
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spite of the fact that the contract under which the labour was exacted 
was quite voluntary and free from coercion. 

Another comment which has to be made on the above case is 
about the question of payment for the labour. In giving reasons for 
holding that the labour exacted was not forced labour, Bose, J., has 
emphasized the fact that the labour was paid for. With great respect* 
the question of payment seems to be irrelevant in determining whether 
there is forced labour although begary in some parts of the country 
seems to imply the absence of payment. (See Note 5.) In this connec¬ 
tion, reference may be made to the undermentioned case, 9 in which a 
certain Act of which the very name was Paid Forced Labour Act and 

which made provision for payment of the forced labour was held to be 
invalid. 


Notwithstanding these criticisms of the reasoning of Bo.sc, J.. in 
the above case, the actual decision seems to be supportable on the 
ground that there was no coercion or compulsion of the labourers to 
carry out their contracts. 

But, as already seen in Note 3, under the American Constitution, 
Amendment XIII, abolishing slavery and prohibiting involuntary 
servitude in any form is recognised as subject to well established 
exceptions such as the service of sailors, etc.,' in which, from time 
immemorial, it has always been admitted that a person cannot have 
the option of leaving his service at any moment he likes. 

We have seen in Note 3 that “peonage” means a system in 

which a person, who has borrowed money from another, has to work 

for the latter by way of repayment of the loan. If the element 

of coercion is removed from such an arrangement and a person 

borrows money from another under an arrangement by which he 

undertakes to repay the loan in the form of labour or service, he cannot 

be said to be subjected to forced labour or involuntary servitude. He 

can always quit the service in spite of his contract like any other 

contractor breaking his contract and making himself liable to damages 

for breach of contract. The test is whether the law can compel him to 

physically perform the service without any option of paying damages 
for breach of contract. 10 ° 


A law, under which, where a person is convicted for an offence 
and sentenced to pay a fine, another can pay the fine for him on condi¬ 
tion that the latter must serve him in repayment of the fine paid by 
him, would be a law sanctioning forced labour and therefore void. 11 

As an illustration of forced labour, reference may be made to 
S. 2 of the Workmen’s Breach of Contract Act, 1859, which has now 
been repealed. Under that section, if a workman or labourer, who had 
received an adva nce from the employer, had failed to carry out the 

9 1953 Him Pra 18 (19) (Pr 3) [AIR V 40 C 8] : 1953 Cri L Jour 400, State v. 


10. (1905) 197 U S 207 (216) : 49 Law Ed 726, Clyatt v. United States. 

11. See (1914) 235 U S 133 (149, 150) : 59 Law Ed 162 (168, 169), United States 
V. tteynolas . 


Article 23 
Note 6 



638 PROHIBITION OF TRAFFIC IN HUMAN BEINGS AND BEGAR 


Article 23 
Note 6 


* 


work or perform the labour, the matter might be taken before a Magistrate 
and the Magistrate might order him to perform the work undertaken 
within a certain time. If the workman failed to comply with the order, 
he might be sentenced to imprisonment. Such a provision is an instance 
of what we have already referred to above, namely, a man being com¬ 
pelled under coercive process of the penal law to perform the work he has 
contracted to perform. The above Act has now been repealed and has 
only been referred to here for purpose of illustration. 

There were sections in the Penal Code of a similar nature. For 
instance, S. 490 ran as follows : 

“Whoever being bound by a lawful contract to render his 
personal service in conveying or conducting any person or any 
property from one place to another place, or to act as servant to any 
person during a voyage, or journey, or to guard any person or 
property during a voyage or journey, voluntarily omits so to do, 
except in the case of illness or ill-treatment, shall be punished with 
imprisonment of either description.” 

Amongst the illustrations, we have the following : 

“A cooly being bound by lawful contract to carry a person’s 
baggage from one place to another runs away in the middle of the 
stage. The cooly commits the offence defined in the section.” 

Another illustration is : “A, a proprietor of bullocks, being 
bound by a legal contract to convey goods on his bullocks from one 
place to another, omits to do. A commits an offence under the 
section.” 

The above section has also been now repealed. But if it had been 
in force, it would have been void under this article read with Art. 13. 

Section 492 of the Penal Code ran as follows : 

“Whoever, being bound by lawful contract in writing to work 
for another person as an artificer, workman or labourer, for a period 
not more than three years, at any place within British India to 
which by virtue of the contract he has been or is to be conveyed at 
the expense of such other, voluntarily deserts the service of that 
other during the continuance of his contract, or without reasonable 
cause refuses to perform the service which he has contracted to 
perform, such service being reasonable and proper service, shall be 
punished with imprisonment of either description.” 

The above section also has been repealed. But if it had not been 
repealed, it would have become void under Art. 13 read with this' 
article, as it is clearly a case of subjecting a person to forced labour 
by coercing him with a threat of punishment. 

Under S. 491 of the Penal Code — 

“Whoever, being bound by a lawful contract to attend on or to 
supply the wants of any person who, by reason of youth, or of 
unsoundness of mind, or of a disease or bodily weakness, is helpless 
or incapable of providing for his own safety or of supplying his own 
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wants, voluntarily omits so to do, shall be punished with imprison- Article 23 
ment.” Notes 6-7 

This section has not been repealed and is still on the statute book. 

It is conceived that this section, in spite of its undoubtedly having the 
effect of subjecting a person to forced labour, will not be void under 
this article. This article does not prohibit every form of forced labour but 
only forced labour of such forms as are similar to begar. It is conceived 
that the kind of labour contemplated by S. 491 of the Penal Code is 
not similar to begar. 

7. Compulsory service for public purposes—Clause (2)_ 

Clause (2) expressly reserves the power of the State to impose compul¬ 
sory service for public purposes. 1 In America it has been held that the 
State has inherent power to require every able-bodied man within its 
jurisdiction to labour for a reasonable time on public roads near his 
residence without direct compensation. la 

The words “public purposes” have not been defined anywhere. 

They occur not only in this article but also in other articles and other 
provisions of law. For instance, the phrase occurs in Art. 31, cl. (2). 

The phrase “public purposes” must include an object or aim in which 
the general interest of the community, as opposed to particular interests 
of individuals, is directly and vitally concerned. 2 

Military service would be clearly a service for a public purpose. 

As observed by the Supreme Court of America, 3 “the very conception 
of a just government and its duty to the citizen includes the reciprocal 
obligation of the citizen to render military service in case of need and 
the right to compel it.” 

McReynolds, J., delivering the opinion of the Supreme Court of 
America in Butler v. Perry , 4 observed that the 13th Amendment of 
the American Constitution 

introduced no novel doctrine with respect to services always 
treated as exceptional and certainly was not intended to interdict 
the enforcement of those duties which individuals owe to the State, 
such as services in the army, militia, on the jury, etc. The great 
purpose in view was liberty under the protection of effective govern¬ 
ment, not the destruction of the latter by depriving it of essential 
powers.” 

Article 23 _ Note 7 

1. 1952 Pat 359 (366) (Pr 16) [AIR V 39] : I L R 31 Pat 493 (SB), Atma Ram 
.Budhia v. State of Bihar. 

la. (1916) 240 U S 328 (333) : 60 Law Ed 672 (674, 675), Butler v. Perry. 

2. 1952 S C 252 (290) (Pr 106) [AIR V 39] : I L R 31 Pat'565 : 1952 SCR 889 
1020, 1056 (S C), State of Bihar v. Kameshwar Singh. 

1914 P C 20 (21, 22) [AIR V 1] (PC), Hamabai Framjee Petit v. Secy, of State- 
(Resumption of lands for erecting building for the use of Government officials is 
for public purpose as it will redound to public benefit by helping the Government 
to maintain the efficiency of its servants.) 

3 . (1918) 245 U S 366 (378) : 42 Law Ed 349, Arver v. United States. 

4. (1916) 240 U S 328 (333) : 60 Law Ed 672. 
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Similarly, the compulsory service of seamen in fulfilment of their 
contracts is not a violation of the 13th Amendment of the American 
Constitution which prohibits “involuntary servitude!’. 6 

Under cl. (2), the State has power in a taxing statute to require 
assistance in the collection of the tax imposed. Thus, for instance where 
a tax is imposed on passengers in motor buses, the bus owners may be 
required to collect the tax and pay it over to the Government. 6 The 
entertainment tax, though levied on members of the public attending 
the entertainment, is also required to be collected by the person who 
conducts the entertainment. 

In the undermentioned case, 7 it was held that the imposition of 
compulsory service, for the purpose of carrying a load of Government 
property, by the Tahsildar or any Government servant, in normal times 
would not be covered by cl. (2) of this article and that the imposition 
of such labour by public officers cannot be regarded as being for a 
“public purpose”. It was observed : 

“Conscription for the defence of the country, or for social 
services, are possible instances of imposition of compulsory service 
for public purposes. That cannot, however, be said of imposition of 
compulsory service for the purpose of carrying a load of Government 
property by the Tahsildar or any Government servant in normal 
times.” 

This view is justifiable on the principle that “public purpose” 
must include an object or aim in which the general interest of the 
community is concerned and that assisting individual Government 
officers in the matter of transport in normal times is not covered by 
the expression “public purpose”. 

In the above case, the legislation in question enabled forced labour 
to be exacted from “any adult male tiller of the soil or malguzar”. Apart 
from question of the absence of public purpose, on which ground the Act 
was condemned by the Judicial Commissioner of Himachal Pradesh, 
the Act was clearly in conflict with the express prohibition of cl. (2) 
against the State making any discrimination on grounds* inter alia , 
only of class. 

8. Work as punishment for crime—The 13th Amendment 
of the American Constitution expressly excepts from the purview of the 
article compulsory labour exacted from persons convicted of a crime 
and sentenced to hard labour as punishment. 1 There is no express 


5. (1897) 165 U S 275 (280, 281, 282, 283): 41 Law Ed 715, Robertson w.'Baldioin. 

6. 1952 Pat 359 (366) (Pr 16) [AIR V 39]: ILR 31 Pat 493 (SB), Atmaram Budhia 
v. State of Bihar. (The Legislature having the power to authorise the tax, it must 
a fortiori possess also the power “to prescribe the means by which the tax shall 
be collected, and to designate the officers through whom its will shall be en¬ 
forced”. Willoughby on the Constitution of the United States, Vol. 2, p.666, Ref.) 

7. 1953 Him Pra 18 (19) (Pr 3) [AIR V 40 C> 8] : 1953 Cri L Jour 400, State v. 


Jorawar. 
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provision like this in this article. But it is conceived that in such cases the 
form of forced labour not being necessarily similar to begar, the prohibi¬ 
tion enacted in cl. (l) of this article would not apply. Even assuming 
otherwise, the imposition of the service on convicts sentenced to hard 
labour may, without undue violence to language, be regarded as an 
imposition for a ‘public purpose’, namely, the punishment of crime. 


24 . No child below the age of fourteen years 
shall be employed to work in any factory or mine 
or engaged in any other hazardous employment. 

Cognate provisions 

“No child shall be employed”— See Employment of Children Act. 1938 (26 
of 1938), S. 3; Factories Act, 1948 (63 of 1948), Ss. 67 and 68; Mines Act 
1952 (35 of 1952), S. 45. 

1. Scope of the article. __ The Constitution of the United 
States of America does not contain any provision similar to this 
article. In other words, there is no express prohibition in the American 
Constitution against the employment of children in any factory or 
mine or in other hazardous occupations. In this respect, our Constitu¬ 
tion marks an advance over the Constitution of America, by making 
the prohibition of child labour in hazardous employments a matter of 
Constitutional law and Fundamental Right. 

The existing law of India contains various provisions against the 
employment of child labour and also for regulating the conditions of 
such child labour. For instance, the Employment of Children Act, 
1938, S. 3, provides that no child, who has not completed his 15th 
year, shall be employed or permitted to work in any occupation 
connected with the transport of passengers, goods, or mails by railway. 
The same section provides further (a) that no child, who has not 
completed his 15th year, shall be employed or permitted to work in 
any occupation involving the handling of goods within the limits of 
any port, and (b) that no child, who has not completed his 12th year, 
shall be employed or permitted to work in any workshop, wherein any 
of the processes, set forth in the Schedule to the Act, is carried on. 
The Schedule includes ten kinds of work, among which occur bidi 
making, manufacture of matches, explosives and fireworks, mica 
cutting and splitting, soap manufacture and wool cleaning. 

Similarly, there are provisions in the Factories Act, 1948, also 
in relation to child labour. Under S. 67 of the Act, no child, who has 
not completed his 14th year, shall be allowed to work in any factory. 

[S ee also (1876) 93 Law Ed 889 (890) : 93 U S 396, Ex parte KarstendicJc. (In 
cases where the statute makes hard labour a part of the punishment, it is im. 
perative upon the Court to include that in its sentence. But where the statute 
requires imprisonment alone, it is within the power of the Court, at its discre- 
tion, to order execution of its sentence at a place where labour is exacted as 
part of the discipline and treatment of the institution.)] 

l.Ind.Con. 41. 
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practice and 
propagation o f 
religion. 


Another example is S. 45 of the Mines Act, 1952. Under that 
section no child shall be employed in a mine or be allowed to be present 
in any part of a mine which is below ground. 

There are also provisions as regards employment of child labour 
in different State enactments relating, to Shops and Estab&shments. 

There is nod efinition of ‘child’ either in the Constitution or in 
the General Clauses Act. The word ‘child’ is not identical with the 
word ‘minor’.' The age of minority in India is fixed under the Indian 
Majority Act, 1875, as being 18 years as a general rule and 21 years 
in certain exceptional cases, which are specified. But there may be 
provisions in particular statutes in this respect. For instance, the 
Factories Act, 1948, S. 2 (c), defines a child as a person, who has not 
completed his 15th year. 

It may be notedt hat the Factories Act also defines an ‘adolescent' 
as a person who has completed his 15th but has not completed his 18th 
year and an ‘adult’ as a person who has completed his 18th year. 

It must be noted that this article is not an absolute bar to the 
employment of child labour. In the first place, the article only applies 
to children below the age of 14 years. Secondly, even in the case of 
such children, the article does not prohibit their employment altogether. 
Their employment is prohibited only in a factory or mine or in any 
other hazardous employment. 

The words “any other hazardous employment” must be taken 
ejusdem generis with work in any factory or mine. The kinds of work 
enumerated in Schedule to the Employment of Childrens’ Act, 1938, 
may afford instances of hazardous employment. It must be remembered 
that the question whether the employment is hazardous must be 
considered with reference to children and not adults. Although a 
particular kind of work may not be regarded as hazardous for adults, 
it may be hazardous for children. 

Under Art. 39 (e) the State is required to direct its policy towards 
securing inter alia that the health and strength of workers, men and 
women and the tender age of children are not abused and that citizens 
are not forced by economic necessity to enter avocations unsuited to 
their age or strength. 

Under Entry 24, List 3 of Sch. VII, the following subjects are 
within the legislative competence of the Parliament' and the State 
Legislatures:_Welfare of labour including conditions of work, provi¬ 

dent funds, employers’ liability, workmen’s compensation, invalidity 
and old age pensions and maternity benefits. 


Right to Freedom of Religion. 

25 . (1) Subject to public order, morality and 
health and to the other provisions of this Part, all 
persons are equally entitled to freedom of conscience 
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and the right freely to profess, practise and propagate Article 25 

religion. 

(2) Nothing in this article shall affect the opera¬ 
tion of any existing law or prevent the State from 
making any law— 

(a) regulating or restricting any economic, 

financial, political or other secular 

activity which may be associated with 
religious practice ; 

(b) providing for social welfare and reform 
or the throwing open of Hindu religious 
institutions of a public character to all 
classes and sections of Hindus. 

Explanation I .—The wearing and carrying of 
Mi-pans shall be deemed to be included in the profes¬ 
sion of the Sikh religion. 

Explanation II. —In sub-clause (b) of clause (2), 
the reference to Hindus shall be construed as includ¬ 
ing a reference to persons professing the Sikh, Jaina 
or Buddhist religion, and the reference to Hindu 
religious institutions shall be construed accordingly. 

Cognate provisions 

Existing Law—Interpretation of—See ART. 366 (10). 

The State—Interpretation of —See ART. 12. 

“Throwing open of Hindu religious institutions” — Clause (2) (b) — See the 
following Acts — 

Central Provinces and Berar Temple Entry Authorization Act (41 of 1947). 

Madras Temple Entry Authorization Act (5 of 1947). 

Orissa Temple Entry Authorisation Act (11 of 194S). 

Synopsis 

1. Scope of the article. 

(a) Scheme of provision. 

(b) No State religion in India . 

( c ) Tradition of religious neutra¬ 

lity. 

(d) Proclamation of Queen 
Victoria. 

(e) India a secular State. 

2. Corresponding' provisions i n 

other constitutions. 

(a) United States of America. 

(b) Switzerland. 

(c) Czechoslovakia. 

(d) Jugoslavia. 


(e) Union of Soviet Socialist 

Republics. 

(f) Ireland. 

(g) China. 

(h) Australia. 

3. Freedom of conscience. 

(a) Religious belief and religious 

practices—Distinction. 

(b) Meaning and scope of reli¬ 
gious freedom. 

4. Freedom of religion. See Note 3. 

5. State religion. 

6. Right to propagate religion. 


644 


FREEDOM OF CONSCIENCE, ETC. 


Article 25 
Note 1 


(a) S c h e m e of 
provision 



7. Religious organizations and their 

rights and obligations. 

8. “Subject to the other provisions 

of this Part.” 

9. Power of State to provide for 

social welfare and social reform. 


10. Bigamy and polygamy — Prohi¬ 

bition of. See Notes 3 and 9. 

11. Personal laws of Hindus—Enact 

ments affecting. See Notes 3 
and 9. 

12. Explanation I. 


1. Scope of the article. — This article is the first in4he series 
relating to the right to freedom of religion. The article declares and 
guarantees to every person 1 the freedom of conscience and the right 
freely to profess, practise and propagate religion. 

Clause (1) enunciates the general rule but the enunciation 
itself is made subject to various factors. 2 Thus, the freedom declared 
by the clause is made subject to public order, morality and health and 
to the other provisions of Part III. 

Clause (2) lays down certain further exceptions to the right 
declared by cl. (1). Clause (2) contains two sub-clauses (a) and (b). 
Sub-clause (a) saves the power of the State to make laws regulating 
or restricting any economic, financial, political or other secular acti. 
vity which may be associated with religious practice. Sub-clause (b) 
saves the power of the State to make laws providing for social welfare 
and social reform and also for throwing open Hindu religious insti¬ 
tutions of a public character to all classes and sections of Hindus. 

The article has two explanations. The first explanation provides 
that the wearing and carrying of Jdrpans by Sikhs should be deemed 
to be part of their-religion and as such protected by cl. (1). Explana¬ 
tion 2 provides that Sikhs, Jains and Budhists and their religious 
institutions are included within the purview of clause (2) (b). 

It will be seen that the religious freedom guaranteed by this 
article is not an absolute one. Thus, there is no religious freedom 
where such freedom come3 into conflict with public order, morality or 
health. Similarly, the power of the State to regulate any secular 
activity associated with religious practice and also to bring about 
social reform or to take any ameliorative step is saved. 

This article does not specially refer to the freedom to establish 
and maintain religious institutions, although the freedom to profess, 
practise and propagate religion is declared in general terms. The 
right of setting up and maintaining religious institutions is assured to 
all religious denominations by Art. 26 by express provision. Article 27 
provides that no one shall be compelled to pay taxes which are.meant 
for the benefit of any particular religion or religious denomination. 
Article 28 deals with the question of religious instruction in 
educational institutions. 


Article 25 — Note 1 

1. 1953 Bom 242 (244) (Pr 4) [AIR V 40 0 78] (DB), Ratilal Panacliand v. State 

of Bombay. (All persons and not only citizens of India are given the right under 
this article.) *' • 

2. 1953 Bom 242 (244) (Pr 4) [AIR V 40 C 78] (DB), Ratilal Panachand v. State 
of Bombay. (Religious freedom as contemplated by our Constitution is not an 
unrestricted freedom.) 
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Thus, while Art. 25 declares the general Fundamental Right of 
religious freedom the subsequent Arts. 26, 27 and 28 deal with various 
aspects of the same right. 

This article protects religious freedom as far as individuals are 
concerned. 3 The right is not only given to the citizens of India but to 
all persons and the right is to profess, practise and propagate religion. 
Article 26 does not deal with the rights of an individual but deals 
with the right of a religious denomination or a section of a religious 
denomination. Therefore, what Art. 26 does is to protect and safe- 
guard collective rights in contradistinction to individual rights safe¬ 
guarded by this article and the rights safeguarded by Art. 26 are those 
specified in clauses (a), (b), (c) and (d) of that article. 4 

This article may be compared with Arts. 14, 15 and 16. Under 
those articles, the Constitution prohibits discrimination against any 
person on the ground of religion. Under Art. 19 (1) (a), the Consti¬ 
tution confers the freedom of speech and expression. This right in so 

far as it relates to religion is the subject of specific enactment in 
Art. 25. 

It will be noted that there is no express provision similar to that 

•in the First Amendment of the American Constitution prohibiting the 

establishment of a religion by law. In spite of this, there is no State 

religion in India. The religion of the majority of the people in the 

country is not given any special protection. All religions are given 
equal protection. 

Nor is there any ecclesiastical department of the State. Under the 
Government of India Act, 1935, there was an Ecclesiastical Department 
and it was a reserved subject and under the control of the Governor- 
General. There was also a special section, S. 269, making provisions 
as to chaplains. Explaining the origin of the Ecclesiastical Depart¬ 
ment of the Government of India, the Joint Parliamentary Committee 
stated as follows : 

“The origin of the Ecclesiastical Department is to be found in 
the obligation imposed by the Charters of the East India Company 
to provide chaplains on their ships and at their stations; and since 
1858, when the rights and obligations of the East India Company 
finally passed to the Crown, the Government of India have rightly 
regarded it as their duty to provide for the spiritual needs of British 
troops stationed in India and so far as circumstances admit, of the 
European members of the Civil Services. The Secretary of State in 
Council has under his general powers established and maintained 
for this purpose a cadre of official chaplains appointed by himself 
and has authorised grants-in-aid out of Indian revenues for the 

3 . 1953 Bom 242 (244) [AIR V 40 C 78] (DB), Ratilal Panachand v. State of 
Bombay. 4 

4 1953 Bom 242 (244) (Pr 4) [AIR V 40 C 78] (DB), Ratilal Panachand v. State 
of Bombay. (Where the right alleged to be infringed is that of fains as indivi¬ 
duals and not of a religious denomination as such, article applicable is Art 25 
and not Art. 26.) 


Article 25 
Note 1 


(b) No State 
Religion in 
India 


t 
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Article 25 
Note 1 


(c) Tradition of 
religious neutra¬ 
lity 


(d) Proclama¬ 
tion of Queen 
Victoria 


(e) India a secu¬ 
lar State 


maintenance of churches and of a certain number of non-official 
chaplains, the present annual expenditure of the Department being 
approximately 40 lakhs. Since the Indian Church Act, 1927, and 
the Indian Church Measure of the same year, by virtue of which 
the Church in India became an autonomous body, Indian bishops 
are no longer appointed by the Crown.” (Joint Parliamentary 
Committee Report, Para. 185.) 

The above will show clearly the place of the Ecclesiastical Depart¬ 
ment in the Government of India prior to the Constitution. No such 
department now exists in the Government of India nor can be created 
under the Constitution of India with reference to any religion. This is 
one important feature which establishes that there is no State religion 
under the Constitution of India. 

Although there was an Ecclesiastical Department, under the 
Government of India Act, 1935, and previous to that also, the tradi¬ 
tion of religious neutrality and non-interference in the religious affairs 
of the Indian people is a very old tradition of British rule in India 
dating from the time of Warren Hastings. Under S. 298 of the Govern¬ 
ment of India Act, 1935, it was expressly provided that no subject of 
His Majesty domiciled in India shall on grounds only of religion , place, 
of birth, descent, colour or any of them be ineligible for office under 
the Crown in India or be prohibited on any such grounds from acquir¬ 
ing, holding or disposing of property or carrying on any occupation 
or trade, business or profession in British India. 

This provision has its prototype in Arts. 15 and 16 of this Con¬ 
stitution. Thus, even prior to the coming into force of this Constitution 
there was a sort of declaration of Fundamental Rights in this matter 
in the Government of India Act, 1935. 

The provisions of the Government of India Act, 1935, and the 
principle of freedom of religion found memorable expression in Queen 
Victoria’s Proclamation of 1858 in the following passage : 

“Firmly relying Ourselves on the truth of Christianity, and 
acknowledging with gratitude the solace of religion, We disclaim alike 
the right and the desire to impose Our convictions on- any of Our 
subjects. We declare it to be Our Royal will and pleasure that none 
be in any wise favoured, none molested or disquieted by reason of 
their religious faith or obseryance; but that all shall alike enjoy the 
equal and impartial protection of the law, and We do strictly 
charge and enjoin all those who may be in authority under Us, that 
they abstain from all interference with the religious belief or wor¬ 
ship of any of Our subjects, on pain of our highest displeasure. And 
it is Our further will that so far as may be, Our subjects, of what¬ 
ever race or creed, be freely and impartially admitted to offices in 
Our service, the duties of which they may be qualified, by their 
education, ability and integrity duly to discharge.” 

The principle of religious neutrality which has had such a long 
tradition in our country except for the maintenance of an Ecclesiasti¬ 
cal Department by the late Government of India has been given 
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expression to in our Constitution. In other words, the policy which 
has been adopted in the Constitution is one of non-interference with 
all religions in the State and equal treatment to all religions. 

At various periods in the world’s history the existence of a com¬ 
mon religious faith among the members of the State has been regarded 
as essential to its existence. Such was the dominant element in the 
composition of the ancient Jewish theocracy. In the period following 
the Reformation in Europe, heretical belief was considered by both 
Protestants and Catholic monarchs an offence against the State and 
was punished as such. With the growth of the policy of religious 
tolerance, such a view of the State has passed. The civil authority 
and the civil bond among the citizens are disassociated from their reli¬ 
gion. The Indian Constitution has been modelled on the basis of the 
most modern ideas in this respect. 

The absence of any State religion and equality of treatment 
assured to all religions mark the Constitution as one of the most 
advanced types of a secular State. In spite of the fact that Hindus 
constitute a vast majority of the population, India is not a Hindu 
State. This has to be specially pointed out, inasmuch as there was a 
school of opinion that India should be made a Hindu State, just as 
Pakistan has declared itself to be an Islamic or Shariat State. In other 
words, there has been a school of thought which has been in favour of 
there being a State religion, although it recognizes that followers of 
other religions should be guaranteed protection and fair treatment. 
This view has been rejected by the Constitution makers. 

A secular State does not, however, mean that the State must 
promote secularism or irreligion or that it should be indifferent to 
religion. Further, as pointed out by Mr. Justice V. Ramaswami of 
the Patna High Court in his learned article in the Indian Law Review, 
Vol. Ill, p. 93, a secular State does not mean that laws are to be dis. 
associated from ethical standards. In fact, the Constitution expressly 
enacts in cl. (1) of this article that considerations of morality shall be 
paramount to the principle of religious neutrality of the State and 
religious equality enacted in the clause. 

The doctrine of non-interference by the State in religious matters 
is also reflected in the principle that Courts cannot take judicial 
cognizance of disputes as to religious rites or doctrines and adjudicate 
upon them except in so far as such disputes may relate to the right to 
property or office. It is not the province or duty of the Court to pro¬ 
nounce on the truth of religious tenets nor to regulate religious rites 
or ceremonies. 6 

5. 1939 Mad 757 (759) [AIR V 26] (DB), Aiyanchariar v. Sadagopachariar. (A 
question as to whether a particular namam or mark should be placed on the 
God’s head is at best one pertaining to religious ritual and as such is excluded 
from the cognizance of a civil Court.) 

1939 Mad 494 (495) [AIR V 26], Narayana Mudali v. Kalathi Mudali. 

1935 Bom 361 (362) [AIR V 22] (DB), Devchand Totaram v. Ghanashajn. (Whe- 

ther particular cult is within Vedic religion or not, civil Court is not competent 
to 'decide.) 


v 


Article 25 
Note 1 





648 


FREEDOM OF CONSCIENCE, ETC. 


Article 25 
Notes 1-2 


(a)’United 
States of Ame¬ 
rica 


In the Advocate-General of Bombay v. Yusuf Ali 6 Marten, 
observed as follows : 

“The protection of the law in religious matters is confined to 
the protection of religious property or a religious office. The Court 
will not decide mere questions of religious rites or ceremonies (see 
Civil Procedure Code, S. 9), nor will it, I think, pronounce on any 
religious doctrine (see Attorney General v. Pearson 7 ) unless it is 
necessary to do so in order to determine rights to property, as in 
(Free Church of Scotland v. CovertowrP). As put by Mr. Justice 
Melville, in Vasudev v. Vamnaji ‘it is the policy of the State to 
protect all religions, but to interfere with none*.” 

The doctrine of equality of religions does not import as a function 
of the State the obliteration of the differences between several religious 
systems. The doctrine means only equality in the matter of freedom 
to profess and practise any religion. 

2. Corresponding provisions in other constitutions_The 

First Amendment to the American Constitution provides, inter alia , as 
follows : “The Congress shall make no law respecting an establish¬ 
ment of religion or prohibiting the free exercise thereof; ....’* 

Article 6 of the American Constitution provides, inter alia , that 
the Senators and the Representatives and the members of the several 
State Legislatures and all executive and judicial officers, both of 
the United States and of the several States, shall be bound by oath 
or affirmation to support this Constitution; but no religious test shall 
ever be required as a qualification to any office or public trust under 
the United States. The religious guarantees in the federal Constitution 
are limitations only on the Federal Government. They do not apply 

1929 Mad 526 (527) [AIR V 16], Ramalinga v. Sundara. 

1917 Low Bur 43 (51) [AIR V 4] (DB), Maung Chit Maung v. Ma Yait. (Deter. 

mining question of orthodoxy by the civil Court would be invidious task.) 

1915 Mad 877 (882) [AIR V 2] (DB), Thiruvengadachariar v. Krishnasami Tha - 
fhachariar. (Whether an individual may repeat any particular manlram or 
portion of the prabandham.) 

(’10) 6 Ind Cas 864 (866) (DB) (Cal), Qour Mani Debi v. Chairman of the Banihati 
Municipality. 

(’06) 16 Mad L Jour 150 (157) (DB), Vanamamalai Bhashyakar v. Krishna, 
sivami Thathachariar. 

(’05) I L R 32 Cal 1072 (1076) (DB), Loke Nath Misra v. Dasdrathi Tewari, 
(Location of the idol.) 

(’92-96) 1892-1896 Upp Bur Rule 59, Maung Vit v. Ma Ni. (Order passed by 
Buddhist Ecclesiastical authorities.) 

(’92) I L R 15 Mad 355 (356) (DB), Maine Moilar v. Islam Amanath . 

(’81) I L R 7 Mad 91 (92) (DB), Karuppa Goundan v. Kolanthayan. 

(’82) I L R 6 Bom 116 (121) (DB), Rama v. Shivram. (Right to parade bullocks 
on certain days.) , » 

(1863) 1 Mad H 0 R 301 (308), Striman Sadagopa v. Kristna Tatachariyar. 

[ See (1845) 3 Moo Ind App 359 (382) (PC), Namboory Setapaty v. Kanoo-Colanoo 
Pullia. ( Quaere .)] 

6. 1921 Bom 338 (355) [AIR V 8]. 

7- (1817) 36 E R 135 (155) : 3 Mer 353. 

8. (1904) 1904 App Cas 515 (613) : 20 T L R 730. 

9. (’81) I L R 5 Bom 80 (82) (DB). 


i 


FREEDOM OF CONSCIENCE, ETC. 


649 


to State Governments, except in so far as the clue process clause of 
the 14th Amendment may confer protection against interference with 
religious liberty. The 14th Amendment has been held to confer such 
protection and it has been held that the fundamental concept of 
liberty in the 14th Amendment embraces the liberties guaranteed by 
the 1st Amendment including freedoms of speech and religion.* 

Apart from the protection under the due process clause of the 
14th Amendment, the several State Constitutions have guarantees 
protecting religious liberty. Among these guarantees the leading one 
is that there shall be no establishment of any religion by law. There 
are also restraints upon interference with the free exercise of religion 
according to the dictates of one’s own conscience and also upon 
interference with expression of religious beliefs. 

The^ Swiss Constitution contains several provisions relating to 
freedom of religion. Thus, Art. 49 provides inter alia as follows : 

Liberty of conscience and creed is inviolable. No person may 
be compelled to become a member of any religious association, 
submit to any religious instruction, perform any act of religion, or 

incur any penalties, of any kind whatsoever, by reason of his 
religious opinions. 

***** 


The exercise of civil or political rights may not be limited by 
any ecclesiastical or religious requirements or conditions of any 
kind whatsoever.” 

Article 50 of the same Constitution provides that the free 

exercise of religion is guaranteed within limits compatible with public 
order and morality. 

Article 121 of the Czechoslovakian Constitution provides : 

“Liberty of conscience and of religion shall be guaranteed.” There are 

various other provisions dealing with the several aspects of religious 
freedom. 

Article 12 of the Jugoslavian Constitution runs as follows : 
“Liberty of religion and of conscience shall be guaranteed. All recog¬ 
nised religions shall be equal before the law and may be practised in 
public.” 


Article 124 of the Russian Constitution: In order to ensure to citi- 
zena freedom of conscience, the Church in the U. S. S. R. is separated 
from the State and the school from the Church. Freedom, of religious 
worship and freedom of anti-religious propaganda is recognised for all 
citizens. It is noteworthy that it is only freedom of anti-religious propa¬ 
ganda that is protected. Freedom of religious worship alone is protected 
and not freedom of religious propaganda. Our Constitution protects the 
right of religious propaganda as well as anti-religious propaganda. 
I he right to anti-religious propaganda is not covered by Art. 25 


Article 25 — Note 2 


315 U S 568(570-571): 86 Law Ed 1031, Chaplinsky v. New Hampshire. 
(1940) 310 U S 296 (303) : 84 Law Ed 1213, Cantwell v. Connecticut. 


Article 25 
Note 2 


(b) Switzerland 


(c) C z e choslo- 
vakia 


(d) Jugoslavia 


(e) U n i o n of 
Soviet Socialist 
Republics 
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Article 25 
Notes 2-3 

(f) Ireland 


(g) China 


(h) Australia 


(a) Religious 
belief and reli¬ 
gious practices 
— Distinction 


\ 


but is covered by the freedom of speech and expression clause 
in Art. 19 (1) (a). 

Article 44, S. (2) (1), Irish Constitution : “Freedom of conscience 
and the free profession and practice of religion are, subject to public order 
and morality, guaranteed to every citizen.” Sub-sec. (3) of the same 
section provides as follows : “The State shall not impose any disabilities 
or make any discrimination on the ground of religious profession, belief 
or status.” There are also other provisions dealing with other aspects 
of religious liberty. 

Article 13 of the Chinese Constitution provides : “The people 
shall have the freedom of religious belief.” 

Section 116 of the Australian Constitution : “The Commonwealth 
shall not make any law dor establishing any religion or for imposing 
any religion or for imposing any religious observance or for prohi¬ 
biting the free exercise of any religion, and no religious test shall be 
required as a qualification for any office or public trust under the 
Commonwealth. ’ ’ 

We have set forth above by way of illustrative examples provi¬ 
sions from various Constitutions to show that the right of religious 
liberty guaranteed by this article Is the subject-matter of similar 
guarantees in written constitutions generally all over the world in 
modern times. 

It may be noted that the American Constitution and the Australian 
Constitution contain express provisions against the establishment of a 
State religion. We shall discuss this question further in Note 5. 

3. Freedom of conscience. — This articTe guarantees to all 
persons freedom of conscience and the right freely to profess, practise 
and propagate religion. The article is prefaced with the words “subject 
to public order, morality and health and to the other provisions of 
this Part”. These words can obviously have no reference to freedom 
of conscience. In U. S. v. Ballard} Mr. Justice Douglas delivering the 
opinion of the Supreme Court of America observed as follows : 

“ The law knows no heresy, and is committed to the support 
of no dogma, the establishment of no sect : Watson v, Jones? The 
First Amendment has a dual aspect. It not only forestalls compul¬ 
sion by law of the acceptance of any creed or the practice of any 
form of worship but also safeguards the free exercise of the chosen 
form of religion : Cantwell v. Connecticut? Thus, the amendment 
embraces two concepts,—freedom to believe and freedom to act. The 
first is absolute but in the nature of things the second cannot be.” 

Thus, the restrictions that are possible under the article can only 
have reference to the external acts of persons by way of professing, 
practising or propagating religion. So far as mere belief is concerned, 
it cannot be subject to any legal or State control. 

Article 25 — Note 3 

1. (1944) 322 U S 78 (86) : 88 Law Ed 1148. 

2. (1871) 20 Law Ed 666 (676) : 13 Wall 679. 

3. (1940) 310 U S 296 (303) : 84 Law Ed 1213 (1217). 
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In State of Bombay v. Narasu Appa Mali * Chagla, C. J., Article 25 
observed as follows: - Note 3 

“Now a sharp distinction must be drawn between religious 
faith and belief and religious practices. What the State protects is 
religious faith and belief. If religious practices run counter to 
public order, morality or health or a policy of social welfare upon 
which the State has embarked, then the religious practices must 
give way before the good of the people of the State as a whole.” 

In Ratilal v. State of Bombay ,° Chagla, C. J., observed as 
follows : 

“ ‘Religion’, as used in Arts. 25 and 2G, must be construed in 
its strict and etymological sense. Religion is that which binds a 

man with his Creator.Even where you have a religion which 

does not believe in a Creator, every religion must believe in a cons¬ 
cience and it must believe in ethical and moral precepts. Therefore, 
whatever binds a man to his own conscience and whatever moral 
and ethical principles regulate the lives of men, that alone can 
constitute religion as understood in the Constitution. A religion 
may have many secular activities, it may have secular aspects, °but 
these secular activities and aspects do not constitute religion as 
understood by the Constitution. There are religions -which bring 
under their own cloak every human activity. There is nothing 
which a man can do, whether in the way of clothes or food or drink” 
which is not considered a religious activity. But it would be absurd 
to suggest that a Constitution for a secular State ever intended that 

every human and mundane activity was to be protected under the 
guise of religion.” 

In the same case, Shah, J., observed : 

“ The expression ‘religion’ as used in the Constitution is not 
defined in the Constitution, nor in the General Clauses Act which is 
made applicable to the construction of the Constitution. In the 
very nature of things it would be extremely diflicult, if not impos¬ 
sible, to define the expression ‘religion’ or ‘matters of religion’. 

Essentially religion is a matter of personal faith and belief, or per¬ 
sonal relation of an individual with what he regards as his Maker 
or his Creator, or the higher agency which, he believes, regulates the 

existence of sentient beings and the forces of the Universe.It 

may not be possible to devise a precise definition of universal appli¬ 
cation as to what is religion or what are matters of religion, but 

4 ; 195 q 2 k ?? 4 (Prs 5 ’ 6 > [AIR V 39 C 16] : I L R (1951) Bom 775 : 1952 Cri L 
. Jour 354 (DB). 

[See a! SO 1953 Bom 183 (187) [AIR V 40 C 55] (DB), Syedna Taher Saifuddin ■ 

242 < 244 ' *»> [A I R V 40 C 78] (DB). (Bombay Public Trusts Act 
of 195 °) — The provisions of the Act, particularly Ss. 18, 31, 32, 35 , 36 37 
44, 47, 48^50 (a) and (g), 55. 56, 57, 58, 59 and 62, do not contravene the Funda¬ 
mental Rights embodied in Arts. 25 and 26 of the Constitution nor is any 
provision of the Act beyond the competence of the State Legislature.) 
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Article 25 
Note 3 


that is far from saying that it is not possible to state with reasonable 
certainty the limits within which the Constitution conferred a right 
freely to profess religion or to practise religion or propagate religion, 
or to what extent the Constitution sought to protect the right to 
manage the affairs of religious denominations in matters of religion." 

In Reynolds v. United States , 6 7 8 9 Chief Justice Waite delivering the 
opinion of the Supreme Court of America observed as follows : 

“Laws are made for the government of actions , and while 
they cannot interfere with mere religious belief and opinions, they 
may with practices. Suppose one believed that human sacrifices 
were a necessary part of religious worship, would it be seriously 
contended that the civil Government under which he lived could not 
interfere to prevent a sacrifice ? Or if a wife religiously believed it 
was her duty to burn herself upon the funeral pile of her (lead 
husband, would it be beyond the power of the civil Government to 
prevent her carrying her belief into practice ?” 

The same principle was laid down in Cantivell v. Connecticut? There 
it was held that freedom of conscience and freedom to adhere to such 
religious organization or form of worship as the individual may choose 
is absolute and cannot be restricted by law but the free exercise of the 
chosen form of religion involving acts is subject to regulation for the 
protection of society. 

The principle of distinction between belief and practices was 
expressed in the following words in United States v. Ballard , 8 by Mr. 
Justice Douglas delivering the opinion of the Supreme Court of 
America : 

“ Men may believe what they cannot prove. They may not be 
put to the proof of their religious doctrines or beliefs. Religious 
experiences, which are as real as life to some may be incomprehen¬ 
sible to others, yet the fact that they may be beyond the ken of 
mortals, does not mean that they can be made suspect before the 
law." 

In Church of Scotland v. Overtown ,° Lord Halsbury, L. C., 
declared that a court of law has nothing to do with the soundness or 
unsoundness of a particular religious doctrine and this principle was 
also affirmed in United States v. Ballard. 10 In the latter case certain 
persons were prosecuted for using the mails to defraud people by 
obtaining money from them by representations as to investiture with 
divine authority and endowment with supernatural powers. It was 
held that the Court could not consider the truth or falsity of the reli¬ 
gious beliefs or doctrines professed by the accused and that they were 

6 . (1879) 25 Law Ed 244 (250) : 98 U S 145. ~ 

lSee also (1889) 133 U S 333 (344) : 33 Law Ed 637 (640), Davis v. Beason. 

(98 U S 145 : 25 Law Ed 244, Reynolds v. United States , Foil.)] 

7. (1940) 310 U S 296 (303) : 84 Law Ed 1213. 

8. (1944) 322 U S 78 (86, 87) : 88 Law Ed 1148. 

9. (1904) 1904 App Cas 515 (613) : 91 L T 394. 

10. (1944) 322 U S 78 (88) : 88 Law Ed 1148. 
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by reason of the constitutional guarantee of freedom properly excluded 

from consideration. At the same time, it was held by the majority of 

the Court that the Court could consider whether or not the accused 

believed in their own professions and that ifcihey did not believe, they 
would be guilty. 

The meaning of the word ‘religion’ as explained in some of the 
decisions may also be considered. In Reynolds v. United States , n 
Waite, C. J., of the Supreme Court of America observed as follows :' ' 

“The word ‘religion’ is not defined in the Constitution. We 
must go elsewhere, therefore, to ascertain its meaning, and nowhere 
more appropriately, we think, than to the history of the times in 
the midst of which the provision (1st Amendment) was adopted. 

The precise point of the enquiry is, what is the religious freedom 
which has been guarantied ?” 


The Chief Justice observed as follows in the course of the discussion : 

“In the Preamble of this Act (12 Hen. Stat. 84) religious 
freedom is defined ; and after a recital ‘that to suffer a Civil Magis¬ 
trate to intrude his powers into the field of opinion and to restrain 
the profession or propagation of principles on supposition of their 
ill tendency is a dangerous fallacy which at once destroys all reli¬ 
gious liberty’, it is declared ‘that it is time enough for the rightful 
purposes of civil Government for its officers to interfere when "prin¬ 
ciples break out into overt acts against peace and good order’. In 
these two sentences is found the true distinction between what 
properly belongs to the Church and what to the State.” 

In Davis v. Reason Justice Field, delivering the opinion of the 
Supreme Court of America, observed as follows : 


The term ‘religion’ has reference to one’s views of his relations 
to his Creator and to the obligations they impose of reverence for 
his being and character, and of obedience to his will. It is often 
confounded with the cultus or form of worship of a particular sect 
but is distinguishable from the latter. The 1st Amendment to the 
Constitution in declaring that Congress shall make no law respect- 
ing the establishment of religion or forbidding the free exercise 
thereof was intended to allow everyone under the jurisdiction of the 
United States to entertain such notions respecting his relations to 
his Maker and the duties they impose as may be approved by his 
judgment and conscience and to exhibit his sentiments in such form 
of worship as he may think proper, not injurious to the equal rights 
of others and to prohibit legislation for the support of any religious 
tenets or the modes of worship of any sect. The oppressive measures 
’ ado P fced and the cruelties and punishments inflicted by the Govern¬ 
ments of Europe for many ages to compel parties to conform in 
their religious beliefs and modes of worship to the views of the most 
numerous sect, and the folly of attempting in that way to control 

11 . (1879) 25 Law Ed 244 (249) : 98 U S 145. 

12 . (1889) 133 U S 333 (342, 343) : 33 Law Ed 637. 
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(b) Meaning and 
scope of reli¬ 
gious freedom 


the mental operations of persons and enforce an outward conformity 
to a prescribed standard led to the adoption of the Amendment in 
question. It was never intended or supposed that the Amendment 
could be invoked as a protection against legislation for the punish- • 
ment of acts inimical to the peace, good order and morals of society. 
With man’s relations to his Maker and the obligations he may think 
they impose and the manner in which an expression shall be made 
by him of his belief on those subjects no interference can be permit¬ 
ted, provided always the laws of society, designed to secure its peace 
and prosperity and the morals of its people are not interfered with. 
However free the exercise of religion may be, it must be subordi¬ 
nate to the criminal laws of the country, passed with reference to 
actions regarded by general consent as properly the subjects of puni¬ 
tive legislation.” 

In West Virginia State Board of Education v. Barnette™ Mr. 
Justice Douglas said : “If there is any fixed star in our constitutional 
constellation, it is that no official, high or petty, can prescribe what 
shall be orthodox in politics, nationalism, religion or other matters of 
opinion or force citizens to confess by word or act their faith therein.” 

Two principles emerge from the above discussion : (i) So far as a 
person’s beliefs are concerned there is an absolute protection, and in 
spite of the fact that the article clubs together “freedom of conscience” 
and the other rights, namely, the right to profess, practise and propagate 
religion and the tohole provision is prefaced with the words “subject to 
public order” and so on, in the nature of things no restriction can be 
imposed by the State on what is a mere matter of belief, (ii). In so far 
as beliefs find expression in overt acts and practices, the jurisdiction 
of the State to control such expression is undeniable where such con¬ 
trol is necessary in the interests of public order, morality and health. 

It is thus clear that it lies within the province of the State to pro¬ 
hibit or regulate any practice although it may be honestly felt by the 
parties concerned as being a religious practice. Thus, in America 
polygamy has been prohibited by law and the law has been upheld as 
being valid although it was contended that polygamy was, with the 
parties, a matter of religious belief and conviction. The basis of the 
American decision on this subject is that polygamy is immoral. 

In Late Corporation of Latter Lay Saints v. United States , 14 
Mr. Justice Bradley of the Supreme Court of America observed as 
follows in delivering the opinion of the Court: 

“One pretence for this obstinate course (referring to the indul¬ 
gence in polygamy by Mormons) is, that their belief in the practice 
of polygamy, or in the right to indulge in it, is a religious belief, 
and therefore under the protection of the constitutional guaranty of 
religious freedom. This is altogether a sophistical plea. No doubt 
the Thugs of India imagined that their belief in the right of assasi- 


13 . (1942) S19 U S 624 (642) : 87 Law Ed 1628. 

14 . (1889) 36 U S 1 (49, 50) : 34 Law Ed 478. 
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nation was a religious belief; but their thinking so did not make it 
so. The practice of suttee by the Hindu widows may have sprung 
from a supposed religious conviction. The offering of human sacri- 
fices by our own ancestors in Britain was no doubt sanctioned by an 
equally conscientious impulse. But no one, on that account, would 
hesitate to brand these practices, now, as crimes against society, and 
obnoxious to condemnation and punishment by the civil authority. 

The State has a perfect right to prohibit polygamy, and all 
other open offences against the enlightened sentiment of mankind, 
notwithstanding the pretence of religious conviction by which they * 
may be advocated and practised : Davis v. Beason , 15 ” 

The right to excommunicate a member of a religious denomina¬ 
tion is not a part of religious faith and belief . At best it can only be 
a religious practice , and as such is subject to regulation by the State. 10 

The freedom guaranteed by this article includes, by necessary 

implication from the phrase “freedom of conscience’', freedom for 

agnosticism and theism and not only freedom for belief in religion or 
God. 


The freedom that is guaranteed is not only the freedom of belief 
or unbelief but also the freedom to express that belief by overt acts 
and to propagate such beliefs, although the latter rights are subject to 
State control in the interests of public order, morality and health and 
also to the other provisions of Part III. 

Freedom of conscience includes freedom of thought, not only in 
matters pertaining to God and religion, but also in other matters, as 
for instance political, social or economic doctrines. 

The article says that all persons are equally entitled to freedom 
of conscience and the right freely to profess, practise and propagate 
religion. There is no prohibition against the establishment of a State 
religion as under the American Constitution, but as already seen in 
Note 1, there is also no provision for the preferential treatment of 
any religion as being the religion of the majority of the population. 
In fact, Arts. 27 and 28 guarantee that there should be no preferential 
treatment for any religion. Thus, there is not only an equal right to 
profess, practise and propagate religion guaranteed to all persons but 
there is also a guarantee of equality of treatment for all religions by 
the State being forbidden to show any preferential treatment for any 
particular religion. Under the American Constitution also, the consti- 
tutional guarantee of religious freedom means the equal treatment of 

all religions by the State without preference being shown to any one 
religion or religious denomination. 17 


15. (1889) 133 U S 333 (343) : 33 Law Ed 637. 

lPl 181 “ m 50 <“»• 

17. (1944) 322 U S 78(87) : 88 Law Ed 1148, United States v. Ballard. 
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Any custom which infringes the freedom of religion granted by 
this article is void. 18 Thus, no one can be forced to accept by reason 
of any custom the ministrations of particular priests at religious cere¬ 
monies against his will. 19 

Although the freedom to practise religion under this article is not 
absolute, as already explained, 20 the freedom is susceptible of restric¬ 
tions only to prevent grave and immediate danger to the interests 
which the State may lawfully protect. 21 

Compelling school students to salute the national flag when they 
* feel a religious objection to doing so on the ground that it amounts to 
image worship, which is forbidden by their religion, is unconstitu¬ 
tional. 22 

Sections 21, 23, 24 and 54 of the Madras Hindu Religious and 
Charitable Endowments (Act 19 of 1951), vest very large powers in the 
Commissioner and are calculated to interfere with the practice of 
religion, that is, the carrying on of worship and the propagation of 
religion by instructing the disciples and initiating them into the fold 
of religion, and therefore constitute an infringement of this article. 23 

In America, it has been held that the denial by a State Court 
of an application for admission to the State Bar, on the ground that 
the applicant, because of a conscientious belief in non-violence, cannot 
take in good faith the required oath to support the State Constitution, 
where such support is supposed to include willingness to serve in the 
State militia when required, does not violate the principle of religious 
freedom involved in the 14th Amendment. 24 The reason given is that 
in view of his.religious beliefs the petitioner could not agree freely to 
serve in the State militia. Therefore he was not barred because of his 
religion but because he could not in good faith take the prescribed oath 
even though he might be willing to do so. 

18. 1951 Him Pra 32 (Prs 8, 9) [AIR V 38 C 9], Baijnath v. Ram Nath. 

19. 1951 Him Pra 32 (Prs 8, 9) [A I R V 38 C 9], Baijnath v. Ram Nath. 
(A custom, whereunder hereditary yogis can force their ministrations on their 
yajman, if proved, would be void and unenforceable under Art. 13, Constitution 
of India, as such a right infringes the Fundamental Right of freedom of religion 
conferred on all persons under Art. 25.) 

20 . 1952 Mad 193 (Pr 4) [A I R V 39 C 95] : I L R (1953) Mad 78 : 1952 Cri L 
Jour 434 (DB), Srinivasa Aiyar v. Sarasioathi Ammal. 

21. (1942)-319 U S 624 (639) : 87 Law Ed 1628, West Virginia State Board of 
Education v. Barnette. 

22 . (1942) 319 U S 624 (642) : 87 Law Ed 1628, West Virginia State Board of 
Education v. Barnette. (310 U S 586: 84 Law Ed 1375, Minersville School Dist. 
v. Gobitis , Overruled.) 

23 . 1952 Mad 613 (Pr 39) [A I R V 39] (DB), Lakshmindra Theertha Swamiar 
v. Commr.y H. R. E. Madras. 

24 . (1944) 325 U S 561 (565) : 89 Law Ed 1795, Re Summers. 

[See also (1945) 328 U S 61 (65) : 90 Law Ed 1084, Gironard v. United States . 
(Statutory requirement that applicant for admission to citizenship should take 
an oath to support and defend the Constitution and laws of the U. S. A. against 
all enemies, does not operate to exclude from citizenship one unwilling to take 
up arms in the country's defence.)] 
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The acquisition of wakf property compulsorily has nothing to do Article 25 

with the right of mutwalli to profess his religion under this article, Notes 3-5 

and therefore does not contravene it. 26 

The State has a right to teach in educational institutions what it 
considers necessary for inspiring patriotism and love of country 

among the students. But the compulsion of students to declare a belief 
is unconstitutional. 26 

Entry 5 of List 3 (Concurrent List) of Sch. VII includes as 
subjects of legislation marriage, divorce, adoption, joint family and 
partition, etc. The basis of this classification is not religion. Hence, 
legislation affecting these subjects cannot be treated as legislation 
affecting the freedom of religion under the article. 27 Polygamy or 
bigamy is not a practice based on religion among Hindus and its 
prohibition does not affect the freedom of religion under this article. 2 * 

4. Freedom of religion. — See NOTE 3. 

5. State religion. —It has already been seen in Note 1 that 
although there is no express provision in the Constitution prohibiting 
the establishment of any religion by law, there is also no provision for 
the recognition of any religion as the State religion as being the religion 
of the majority of the population. Nor is there any provision for any 
Ecclesiastical Department as there was under the Government of India 
Act, 1935. To bring out this point we may refer to the Irish Constitu¬ 
tion, Art. 44 (l), (2), which runs as follows : ,l The State recognises the 
special position of the Holy Catholic Apostolic and Roman Church as the 
guardian of the faith professed by the great majority of the citizens.” 

The Constitution of the Union of Burma also contains a similar provi¬ 
sion with regard to Budhism as the faith professed by the majority of 
the citizens of the Union. 

Even in America whose Constitution contains an express provi¬ 
sion against the establishment of religion by law, it is the opinion of 

25 . 1951 All 674 (Pr 81) [A I R V 38 C 182] : I L R (1952) 2 All 46 (FB), Surya. 
palsingh v. U. P. Govt. 

26 . (1942) 319 U S 624 (631): 87 Law Ed 1628 (1634), West Virginia State Board 
of Education v. Barnette. (“The State may require teaching by instruction and 
study of all in our history and in the structure and organization of our Government, 
including the guaranties of civil liberty which tend to inspire patriotism and love 
of country. Here, however, we are dealing with a compulsion of students to 
declare a belief. They are not merely made acquainted with a flag salute, so that 

* they may be informed as to what it is or even what it means. The issue here is 
whether this slow and easily neglected route to arouse loyalties constitutionally 
may be short-cut by substituting a compulsory salute and slogan”.) 

2 7* J 9 ? 2 193 ( 195 - 196) (Prs 3, 4) [AIR V 39 C 95] : ILR (1953) Mad 78 : 

1952 Cri L Jour 434 (DB), Srinivasa Aiyar v. Sarasivathi Ammal. 

28 r// 95 ™ Bom 84 ^ ^ AIR v 39 0 16 j : I L R (1951) Bom 775 : 1952 Cri L Jour 
354 (DB), The State of Bombay v. Narasu Appa. 

1952 Mad 193 (Pr 4) [A I R V 39 C 95J : I L R (1953) Mad 78 : 1952 Cri L Jour 
434 (DB), Srinivasa Aiyar V. Sarasivathi Ammal. 

[See also (1878) 25 Law Ed 244 (250) : 98 U S 145, Reynolds v. United States. 

(Constitutional guarantee of religious freedom was not intended to prohibit 
legislation with respect to polygamy.)] 

l.Ind.Con. 42. 
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Prof. Willis that the Constitution did not establish equality of religions 
or complete freedom in the matter of religious beliefs. He observes as 
follows at p. 501 in his book on Constitutional Law (1936 Edition): 

“The purpose of these provisions (1st Amendment and Art. 6 
of the main Constitution) was, therefore, threefold : to guarantee 
freedom from religious qualifications, for office, freedom from the 
establishment of any religion, and freedom to exercise one’s own 
religion. This prohibited a union of Church and State and esta¬ 
blished an equality of the sects. Its real purpose,, therefore, was to 
prevent religious persecution,. It did not establish equality of reli¬ 
gions or complete freedom in the matter of religious beliefs. Chris-, 
tianity is probably a part of the common law and a part of our 
law. It was not the purpose of this Amendment to advance Mohain-j 

medanism or Judaism or infidelity. An oath. can be required; 

« • «•••». *• • * • • • • m • • 

marriages can be compelled ‘in the face of the Church’; Sunday laws 
and laws against blasphemy are upheld and probably even reading 
. of the Bible in the schools, all of which shows that the Constitution 
does not protect religious liberty in the broad sense.” 

In this context, it is instructive to see what exactly is meant by 
the establishment of religion by law or meaning of an established 
Church. In Marshall v. Graham 1 Phillimore, J., observed as "follows: ‘ 

“A Church which is established is not thereby made a depart¬ 
ment of the State. The process of establishment means that the 
State has accepted the Church as the religious body in its opinion 
truly teaching the Christian faith, and given to it a certain legal 
position, and to its decrees, if rendered under certain legal condi¬ 
tions, certain civil sanctions.” 

In Everson v. Board of Education , 2 Mr. Justice Black delivering the 
opinion of the Supreme Court of America observed as follows: 

“The ‘establishment of religion’ clause of the 1st Amendment 
means at least this : Neither a State nor the Federal Government 
can set up a Church. Neither can pass laws which aid one religion, 
aid all religions or prefer one religion over another. Neither can 
force nor influence a person to go to or to remain away from church 
against his will or force him to profess a belief or disbelief in any 
religion. No person can be punished for entertaining or professing 
religious beliefs or disbeliefs, for church attendance or non-atten¬ 
dance. No tax in any amount, large or small, can be levied to 
support any religious activities or institutions, whatever they may 
be called, or whatever form they may adopt to teach or practise 
religion. Neither a State nor the Federal Government can, openly 
or secretly, participate in the affairs of any religious organizations 
or groups and vice versa . In the words of Jefferson, the clause against 
establishment of religion by law was intended to erect ‘a wall of 

Article 25 — Note 5 

1. (1997) 2 K B 112 (126) : 76LJKB 690. 

2. (1946) 91 Law Ed 711 (723) : 330 U S 1 (15, 16). 
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separation between Church and State’, Reynolds v. U. S'. 3 ” 

It has been held in America that the provision for payment of 
bus fares to children attending Catholic schools does not amount to 
establishment of religion under the 1st Amendment, its purpose merely 
being to provide in the interest of public welfare for the safe transpor¬ 
tation of school children irrespective of their religious faith. 4 

6. Right to propagate religion. This article expressly 
guarantees the right freely to propagate religion. The Soviet Constitu¬ 
tion, as has been seen in Note 2, guarantees freedom of worship and 
freedom of anti-religious propaganda. Freedom of religious propaganda 
is not guaranteed. Although this article expressly guarantees only the 
right to propagate religion , it is conceived that freedom of conscience 
guaranteed by it and the right to freedom of speech and expression 

under Art, 19 (1) (a), are wide enough to cover anti-religious propa¬ 
ganda. 

Thp right to propagate religion entitles people to dedicate property 
by way of trust to the purpose of sustaining and propagating definite 
religious doctrines. 1 The right not to be deprived of one’s liberty with¬ 
out due process of law under the 14th Amendment in the American 
Constitution also covers the right to do religious propaganda. 2 Religious 
propaganda is not immune from restraint by the State merely as 
religious propaganda. In other words, “Jehovah’s witnesses” are not 
above the law. But where there is no infringement of public health, 

order, morality, etc., the right to spread one’s faith must not be 
curtailed. 3 

The question about restricting the right of distribution of various 
forms of religious literature has come up before the Supreme Court of 
America frequently. Distribution of handbills, leaflets and other forms 
of religious literature, has been regarded as a matter of right of religious 
propaganda and is entitled to protection under the constitutional 
guarantee of-religious freedom. 4 It has been held that the distribution 

3. (1879) 25 Law Ed 244 (249) ; 98 U S 145 (164). 

4 . ( 194 6) 330 U S 1 (17, 18) : 91 Law Ed 711, Everson v. Board of Education. 

[See also (1952) 96 Law Ed 954 (960): 343 U S 306, Zorach v. Clausen. (Separa¬ 
tion of church and State does not prevent public institutions from making 
adjusmtents of their schedules to accommodate the religious needs of the people— 
Releasing students to attend, during school hours, religious instructions outside 
school premises is not unconstitutional— See annotation on Page 968 of 96 Law 

Ed for an exhaustive note on the whole subject of religious freedom under 
American Constitution.)] 

Article 25 — Note 6 

1. (1871) 20 Law Ed 666 (675) : 13 Wall 679, Watson v. Jones. 

2. (1939) 310 U S 296 (303, 304) : 84 Law Ed 1213, Cantwell v. Connecticut. 

3. (1942) 3)9 U S 105 (116) : 87 Law Ed 1292, Murdock v. Pennsylvania. 

4 . (1945) 326 U S 501 (508) : 90 Law Ed 265, Marsh v. Alabama. (This right 
applies even to person distributing religious literature on the streets of a com¬ 
pany-owned town contrary to the wishes of the town management.) 

(1942) 319 U S 141 (149) : 87 Law Ed 1313, Martin v. Struthers. (Ordinance 
making ringing door-bells in order to distribute to the inmates of homes leaflets 
advertising religious meeting is unlawful — Such ordinance is unconstitutional 
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Article 25 of religious literature is not to be prohibited merely because it is provo- 

Note 6 cative or abusive or because it attacks other religions, the reason given 

being that the dissemination of views cannot be suppressed merely 
because they are unpopular, annoying and distasteful. 6 But it is to be 
noted that the right to do religious propaganda is subject to considera¬ 
tions of public order and therefore when public order is jeopardised, 
provocative propaganda is susceptible to restraint by the State. 

It has been held that S. 116 of the Australian Constitution (see 
Note 2) does not prevent the Commonwealth Parliament from making 
laws prohibiting the advocacy of doctrines or principles which though 
advocated in pursuance of religious convictions are prejudicial to the 
prosecution of a war in which the Commonwealth is engaged. 6a 

# A law requiring a permit or licence for the solicitation of funds 
for a religious cause is an invasion of religious freedom. 6 But a general 
and non-discriminatory regulation in public interest, of solicitation, 
which does not involve any religious test, and which does not unreason¬ 
ably obstruct or delay the collection of funds, is not open to any 
constitutional objection, even though the collection may be for a 
religious purpose. 7 

Sections 21, 23, 24 and 54 of the Madras Hindu Religious and 
Charitable Endowments Act (19 of 1951) vest very large powers in 
the Commissioner and are calculated to interfere with the practice of 
religions, i. e., the carrying on of worship and the propagation of 
religion by instructing the disciples and initiating them into the fold of 
religion and, therefore, constitute an infringement of this article. 8 


invasion of right of freedom of speech and press, since the ordinance, by failing to 
distinguish between house-holders who are willing to receive the literature and 
those who are not, is extended farther than is necessary for the protection of 
the community.) ' 

(1942) 319 U S 105 (110) : 87 Law Ed 1292, Murdock v. Pennsylvania. (Ordinance 
imposing license tax for canvassing or soliciting within municipality, when applied 
to religious colporteurs, engaged in the dissemination of their religious beliefs 
through the sale of books and pamphlets by solicitations from house to house 
is an unconstitutional invasion of freedom of press and religion. Right to pro¬ 
pagate includes not only the evangelism of the orthodox types but includes 
spreading of religious beliefs or the preaching of the gospel through the distribu¬ 
tion of religious literature and through personal visitations.) 

(1942) 318 U S 413 (416): 87 Law Ed 869 .Jamison v. Texas.^ (Constitutional right 
to distribute in the streets handbills for purpose of furthering a* religious activity 
is not affected by the fact that they contain an invitation to purchase books, 
related to such activity and by so doing to contribute to its support.) 

5. (1942) 319 U S 105 (116) : 87 Law Ed 1292, Murdock v. Pennsylvania. 

5a. (1943) 67 C L R 116, Adelaide Go. v. Commonwealth. 

6. (1942) 319 U S 105 (115) : 87 Law Ed 1292, Murdock v. Pennsylvania. (The 
fact that the licensing ordinance is not discriminatory does not relieve it from 
attack upon the ground that it violates the constitutional guarantee of freedom 
of speech and of press.) 

(1939) 310 U S 296 (303) : 84 Law Ed 1213, Cantwell v. Connecticut. 

7. (1939) 310 U S 296 (305) : 84 Law Ed 1213, Cantwell v. Connecticut. 

8. 1952 Mad 613 (Pr 39) [AIR V 39] (DB), Lakshmindra Theertha Sivamiar v. 

Commr.j H. R. E. t Madras. J ‘ " 
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7. Religious organizations and their rights and obliga¬ 
tions. — Article 26 expressly guarantees the right to establish and 
maintain institutions of a denominational character. The identity of 
a religious community described as a church consists in the unity of 
its doctrines, creeds, confessions, formularies and tests. 1 Courts having 
no ecclesiastical jurisdiction cannot revise or question ordinary acts of 
church discipline. Their only judicial power arises from conflicting 
claims of the parties as regards the church property and the use of it. 2 
The rights of property or of contract, of religious organizations, are 
under the protection of the law, and the action of their members is 
subject to its restraints. 3 

8. “Subject to the other provisions of this Part.” — By 
virtue of these words this article is subject to Art. 31. Hence, the 
property of a wakf may be acquired under Art. 31 for a public pur¬ 
pose. The right of the mutawalli under Art. 25 is not affected by 
such acquisition. At any rate, Art. 31 controls the right conferred 
by this article. 1 

* 

9. Power of State to provide for social welfare and 
social reform. — The right of religious freedom under cl. (l) is 
expressly made subject to the power of the State to make laws for 
social welfare and for social reform (cl. (2) (b)). This power has been 
conferred on the State in addition to the power of the State under 
cl. (1) itself, to impose restraints and restrictions in the interest of 
public order, morality and health. Hence, a law, which is enacted for 
the purpose of introducing social reform, cannot be impeached as 
violating the right freely to profess, practise and propagate religion 
conferred by cl. (l). 1 The pow’er of the State to punish acts, which 
are recognized by general consent as a proper matter for prohibitory 
legislation, cannot be suspended in order that the tenets of a religious 
sect encouraging crime may be carried out without hindrance. 2 (See 


. Article 25 — Note 7 

1. (1904) 1904 App Cas 515 (612, 613) : 91 L T 394, Free Church of Scotland v. 
Overtown. 

2. (1871) 20 Law Ed 666 (678) : 13 Wall 679, Watson v. Jones. 

3 . (1871) 20 Law Ed 666 (670) : 13 Wall 679, Watson v. Jones. 

[See also (1889) 136 U S 1 (46) : 34 Law Ed 478, Late Corporation of Latter 
Day Saints v. United States. (Congress has power to revoke the charter of the 
Church of Jesus of Latter-day Saints in the territory of Utah — Congress and 
the Courts have the power to cause the property of the said Corporation to be 
seized and taken possession of and held for proper disposition.)] 

Article 25 — Note 8 

1. 1951 All 674 (Pr 81) [AIR Y 38 C 182] : ILR (1952) 2 All 46 (FB), Suryapal- 
singh v. U. P. Government. 

Article 25 — Note 9 

1. 1952 Bom 84 (86, 87) (Pr 7) [AIR Y 39 C 16] : ILR (1951) Bom 775 : 1952 Cri 
L Jour 354 (DB), The State of Bombay v. Narasu Appa. 

[See also (1889) 33 Law Ed 637 (640) : 133 U S 333, Davis v. Reason.] 

2. (1889) 133 U 8 333 (343) : 33 Law Ed 637 (640), Davis v. Beason. 
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25 Note 3). Justice Field observed as follows in Davis v. Beason 3 : 

^ “It was never intended or supposed that the Amendment (the 

1st Amendment of the American Constitution) could be invoked as 
a protection against legislation for the punishment of acts inimical 
to the peace, good order and morals of society. With man’s relations 
to his Maker and the obligations he may think they impose, and the 
manner in which an expression shall be made by him of his belief 
on those subjects, no interference can be permitted, provided always 
the laws of society, designed to secure its peace and prosperity and 
the morals of its people, are not interfered with. However free the 
exercise of religion may be, it must be subordinate to the criminal 
laws of the country, passed with reference to actions regarded by 

general consent as properly the subjects of punitive legislation. ” 

• • 

As regards what is meant by social reform, the question has been 
raised as to whether it is for the Legislature to decide what consti¬ 
tutes social reform. On this question the Bombay High Court has 
pointed out that it must not be forgotten that in a democracy the 
Legislature is constituted by the chosen representatives of the people. 
They are responsible for the welfare of the State and it is for them 
to lay down the policy that the State should pursue. Therefore, it is 
for them to determine what legislation to put upon the statute book 
in order to advance the welfare of the State. 4 

In virtue of the power of the State to legislate for the purpose of 
social reform, a law compelling monogamy and prohibiting bigamy 
and polygamy will be valid. 6 The right of the State to legislate on 
questions of marriage cannot be disputed. Marriage is clearly a social 
institution, an institution in which the State is vitally interested. 
Although there may not be universal recognition of this fact, still 
very large volume of opinion in the world today admits that mono¬ 
gamy is a very desirable and praiseworthy institution. 6 Hence, the 

- ■ - —- - - - - - ■ - r" ■ - - ■ - 1 ■ " ■ ■■ ■■ 

(1879) 25 Law Ed 244 (250) : 93 U S 145, Reynolds v. United States. (Religious 
belief cannot be accepted as a justification for an overt act made criminal by the 
law of the land.) 

3 . (1889) 133 U S 333 (342, 343): 33 Law Ed 637. 

4. 1952 Bom 84 (Pr 7) [AIR Y 39 G 16] : ILR (1951) Bom 775 : 1952 Cri L Jour 
354 (DB), The State of Bombay v. Narasu Appa. 

5. 1952 Bom 84 (94) (Pr 28) [AIR V 39 C 16] : ILR (1951) Bom 775 : 1952 Cri L 
Jour 354 (DB), The State of Bombay v. Narasu Appa. 

1952 Mad 193 (196) (Prs 4, 5) [AIR V 39 0 95] : ILR (1953) Mad 78 : 1952 Cri L 
Jour 434 (DB), Srinivasa Aiyar v. Sarasivathi Ammal . 

(1889) 133 U S 333 (34*4, 345) : 33 Law Ed 637, Davis v. Beason . 

(1879) 98 U S 145 (166, 167) : 25 Law Ed 244, Reynolds v. United States. 

(1889) 136 U S 1 (49, 50) : 34 Law Ed 478, Late Corporation of Latter Day 
Saints v. United States. 

6. 1952 Bom 84 (Pr 7) [AIR V 39 C 16] : ILR (1951) Bom 775 : 1952 Cri L Jour 
354 (DB), The State of Bombay v. Narasu Appa. 

(1889) 133 U S 333 (341, 344) : 33 Law Ed 637, Davis v. Beason. (Bigamy and 
polygamy are crimes by the laws of all civilised and Christian countries and the 
1st Amendment cannot be invoked against a legislation for their punishment.) 
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Bombay Prevention of Bigamous Marriages Act (25 of 194G) 7 and Article 25 
Madras Hindu (Bigamy Prevention and Divorce) Act (G of 1949) 8 are Notes 9-12 
valid pieces of legislation which are covered by cl. (2) (b) of this 
article. Apart from their being covered by cl. (2) (b) of this article, 
the two Acts also may be upheld as not in any way interfering with 
religious freedom at all. 

As to whether enactments relating to social reform, which affect 
the followers of a particular religion alone, can be treated as offending 
Arts. 14 and 15 and the principle of equality and non-discrimination 
embodied in them, see notes on those articles. 

As to the aspect of this kind of legislation being covered by the 
subjects as to which the Legislatures have been expressly empowered 
to enact laws uuder Entry 5 of List 3 of Sch. VII, see Note 3. There 
it is pointed out that, in such cases, there is no question of legislating 
with reference to religion or affecting religious freedom and that 
personal law” relating to the subjects enumerated in Entry 5 is not 
concerned with religion. 

10. Bigamy and polygamy—Prohibition of_See NOTES 3 and 9. 

11. Personal laws of Hindus — Enactments affecting. — See NOTES 3 
and 9. 

12. Explanation I. — Clause (1) of this article guarantees the 
equal right of all persons freely to profess any religion they like. 

The word “profess” in this context necessarily means the affirmation 
of one’s faith. Such affirmation may take several forms. The wearing 
of symbols or emblems is one such form. 

Explanation I gives constitutional recognition to the right of 
the followers of the Sikh religion to wear and carry on their person 
kirpans as an emblem of their religion. 1 An ‘emblem,’ according to 
Webster’s New International Dictionary, means a visible sign of 
an idea; an object or the figure of an object, symbolizing or suggesting 
another object or an idea by natural aptness or by associations; as, a 
balance is an emblem of justice; a sceptre, the emblem of sovereignty. 2 

As this article only allows the wearing of kirpans as an emblem 
of religion, it only contemplates the wearing of only one kirpan. And 


7 . 1952 Bom 84 (Pr 7) [AIR V 39 C 16] : ILR (1951) Bom 775 : 1952 Cri L Jour 
354 (DB), The State of Bombay v. Narasu Appa. (Assuming that polygamy is a 
recognized institution according to Hindu religious practice, an Act compelling 
Hindus to become monogamists, is a measure of social reform, and the State is 
empowered to legislate with regard to social reform under Art. 25 (2) (b), not¬ 
withstanding the fact that it may interfere with the right of a citizen freely to 
profess, practise and propagate religion. In this view, the Bombay Prevention of 
Bigamous Marriages Act (25 of 1946) does not contravene Art. 25 (1).) 

8. 1952 Mad 193 (196) (P 4) [AIR V 39 C 95] : ILR (1953) Mad 78 : 1952 Cri L 
Jour 434 (DB), Srinivasa Aiyar v. Sarasivathi Animal. 

Article 25 — Note 12 

*• 1952 AU 53 ( 55 > ( pr ls ) [AIR V 39 C 15] : 1952 Cri L Jour 218, Rex v. Dhvan 
Singh. * 

2. 1952 All 53 (55) (Pr 15) [AIR V 39 C 15] : 1952 Cri L Jour 218, Rex v. Dhvan 
Stnah . u 
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Article 25 
Note 12 


Freedom to 
manage religi¬ 
ous affairs. 


(a) General 


further, the Explanation only applies to the particular kirpan which 
is actually used as a religious emblem, but not to a stock of kirpans 
out of which one may be used as an emblem. The use of the plural 
(kirpans) in the Explanation does not, in view of the fact that a 
kirpan is only intended to be carried as an emblem of religion, indi¬ 
cate that more than one kirpan can be carried without licence. 8 

A kirpan means a sword and its size and shape has not been 
prescribed by the Sikh religion. It may be a sword of any size or 
shape. 1 * 3 4 5 

Ordinarily and in the absence of an express exemption, the pos¬ 
session of kirpans under the Arms Act requires a licence. But by 
reason of Explanation I a constitutional right to carry one kirpan as a 
religious emblem is conferred on every Sikh, and there are also 
corresponding rules under the Arms Act permitting the carrying of 
kirpans by the Sikhs as a religious emblem. 6 


26 . Subject to public order, morality and health, 
every religious denomination or any section thereof 
shall have the right— 

(a) to establish and maintain institutions for 

religious and charitable purposes; 

(b) to manage its own affairs in matters of 

religion; 


(c) to own and acquire movable and immov¬ 
able property; and 

(cl) to administer such property in accordance 
with law. 



Synopsis 

Scope of the article. 

(a) General. 

(b) Right to manage its own 
affairs in matters of religion 
(cl. b). 


(c) Right to administer property 
(cl. d). 

(d) Right to own and acquire pro¬ 
perty (cl. c). 


1. Scope of the article. — This article deals with a special 

aspect of the subject of religious freedom which has already been dealt 
with under Art. 25. Under this article, every religious denomination 
or sect is given the right to found and maintain institutions for 
religious and charitable purposes and to manage its own affairs in. 

3. 1952 All 53 (Prs 16, 18) [AIR V 89 C 15] : 1952 Cri L Jour 218, Bex v. Dhyan 
Si?igh. (AIR 1924 Lah 600, Eel. on; AIR 1930 Bom 153, Disting.) 

4. 1952 All 53 (Pr 13) [AIR V 39 C 15] : 1952 Cri L Jour 218, Bex v. Dhyan 
Singh. (AIR 1924 Lah. 600, Rel. on.) 

5. Rule 17 of the U. P. Arms Rules and Orders, 1935, also exempts from the 

operation of the Arms Act kirpans carried or possessed by Sikhs as a religious 
emblem : See AIR 1952 All 53 (para 8.) 
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matters of religion. Among the rights specifically granted are also the 
rights to own and acquire movable and immovable property and to 
administer such property in accordance with law. The right guaranteed 
under Article 25 is an individual right, while the right guaranteed under 
this article is the collective right of a religious denomination or sect 
as such. 1 


The Dictionary meaning of the word “denomination” is given by 
Webster as a collection of individuals, classed together under the same 
name (now almost always), especially a religious sect or body having a 
common faith and organization and designated by a distinctive name. 
There being several religions in India, such as Islam, Christianity, 
Zoroastrianism and Hinduism, it may not be wrong to take Hinduism 
and the members of that religion as constituting a religious denomina¬ 
tion in a laiger sense, or if it should be taken in a limited sense, 
Advaitism , Dwciitisvi , Visishtcidwciitism , Shaivism , Vaislmcivism . etc., 
may be another classification and the members of each faith may be 
treated as members of one denomination. Even taking the meaning of 
denomination in the sense of a sect, the division of the members 
of the Hindu religion based upon a system of a philosophy which is 
adopted by a group of members may be treated as a denomination or 
sect and any section of that denomination and a division may, either 
on territorial or sectional basis, be treated as a section thereof. 2 The 
Goud Saraswat Brahmin community is a religious denomination, or 
at any rate, a section of a religious denomination. 3 

Every religious sect, under the article, has the right to establish 
and maintain institutions for religious and charitable purposes and to 
manage its own affairs in matters of religion. It is also permissible 
foi suc h a sect to own and acquire movable and immovable property 
and to administer such property in accordance with law. 4 The right 
to maintain implies the right to continue the institution according to 
the established usage, to carry on the worship and to make it function 
in the manner in which it has been functioning according to long 
established usage. 6 Except on the ground of public order and morality 
and health this right cannot be in any manner affected by legislation. 8 


Article 26 — Note 1 

“ 242 < 244 ) [A I K V 40 C 78] (DB), Batilal Panachand v. State of 

\ sfess T * ,! ">■»• ... 

149 11511 (Pr 31 t AIR V 10 C .5] (DB), D^ara> Shtnoy v. St<U. „/ 

t w (dbi ' *—**• s “”“" - 
5 C ‘A“ J l *iV C '!.“ 1 B T *»> I™ 4 ' IWn. 

. C«i»r, II. It. E„ Madras. (Religious denomination is an autonomous body 
and whether or not a fluctuating body can acquire and own property, a religious 
denomination is given the right by the Constitution.) 

6 'of 1 Tmbay ^ ^ <Pr 4) CAIR V4 °° 78] (DB) - Ratilal Panachand v. State 
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Article 26 
Note 1 


(b) Right to 
manage its own 
affairs in matter 
of religion 

(cl. (b)) 


The denomination contemplated by the article is not a closed 
body like a corporation but it includes a religious sect or members of 
a religious persuasion/ 

It has been held by the Madras High Court that it is difficult to ' 
disassociate the religious affairs of an institution from its property 
or its secular affairs. The secular affairs are only directed for the 
purpose of better management of the religious affairs for which alone 
the institution exists. They are inextricably mixed up. 8 But the 
Bombay High Court has expressed a contrary view and observed that 
“when you have a case where the religious denomination is managing 
its own affairs connected with property, it cannot be said that those 
affairs are in matters of religion”. 9 

According to the Bombay High Court, what is safeguarded under 
cl. (b) is the right of a religious denomination to manage its own 
domestic affairs provided those affairs only relate to matters of 
religion; it was held that what was obviously contemplated was that 
when a religious denomination is dealing with things like dogmas, 
religious ceremonies and matters concerning its day to day affairs, the 
State should not interfere. 10 


A* religious denomination cannot be said to be managing its own 
affairs in matters of religion when it excommunicates a member of the 
denomination and thereby deprives him of his rights and privileges as 
such member. The reason is that excommunication is a matter of 
religious practice and not of religion in the sense of .a man’s faith 
and belief. 11 

State legislation regarding administration of funds of religious 
institutions is not inconsistent with the right of a religious denomina¬ 
tion to manage its own affairs in matters of religion. 12 Similarly, a 
provision requiring an auditor auditing accounts of trust funds to 
carry out certain specified duties and report cases of irregular, impro¬ 
per and illegal expenditure is no infringement of a right under 
cl. (b). 13 The provision requiring accounts of trust funds to be 
maintained regularly and in the prescribed form will not be an 

* _ i 

7. 1952 Mad 613 (Pr 41) [AIR V 39] (DB), Lakshmindra Theertha Sivamiar v. 
Comvir ., H. R. E ., Madras. 

8. 1952 Mad 613 (Pr 41) [AIR Y 39] (DB), Lakshmindra Tlieertha Sivamiar v. 
Commr. H. R. E. Madras. 

9. 1953 Bora 242 (245) [A I R V 40 C 78] (DB), Ratilal Panachand v. State of 
Bombay. 

10 . 1953 Bora 242 (245, 254) [AIR V 40 C 78] (DB), Ratilal Panachand v. State 
of Bombay. 

11 . 1953 Bora 183 (188) [A I R V 40 G 55] (DB), Syenna Taher Saifuddin v. 
Tyebbhai Moosaji. (AIR 1948 P C 66, distinguished. To recognise a right of 
excommunication is one thing. To hold that a law abolishing such right is 
ultra vires is another.). 

12 . 1953 Bom 242 (254) [AIR V 40 C 78] (DB), Ratilal Panachand v. State of 

Bombay. — 

13 . 1953 Bom 242 (255) [AIR V 40 G 78] (DB), Ratilal Panachand v. State of 
Bombay. 
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infringement of the right of a religious denomination to manage its 
own affairs in matters of religion. 11 So also, reasonable provisions 
enabling Government Officers to inspect trust properties cannot be an 
infringement of the right of a religious denomination to manage its 
own affairs in matters religious, where there is provision that° due 
regard should be paid to the religious practices and usages of the 
denomination and also that previous reasonable notice should be "iven 
before entering on any trust property for purpose of inspection. 15 

lmilarly, the imposition of reasonable restrictions on the alienation 
of trust properties or requiring trust funds to be invested in public 
securities will not amount to an infringement of the right under cl. (b). 1G 

Under cl. (d) of the article, the right of a religious denomination 
or section to administer its property must be “in accordance with law” 
ihe expression in accordance with law” must now be understood in 
the light of the decision in Gcpalan v. State of Madras,' 7 as meaning 
statute-law or law enacted by a competent Legislature. The “law” 
need not, therefore, necessarily be the established law such as the law 
relating to trust or property but may extend to any statute law that 
may be enacted by a competent Legislature providing for the re-uila 
tion or the administration of the properties. 13 But regulation does not 
mean destruction or annihilation of the right. It is a question of degree 
whether in a given case the enacted law merely regulates or substan¬ 
tially takes away the right leaving to the denomination a mere vestige 
of the right. It need not be a total deprivation of the right, audit 
would be enough if there was a substantial deprivation of the right to 
administer the property. A law which causes such substantial depriva¬ 
tion will be invalid. 19 Hence, where the head of a mutt belonging to a 
religious denomination is substantially deprived of his rights of mana. 

void 29 6 mUtt properties undec an enactment, the enactment will be 


U BomTal. B ° m 242 <254) [AIK V 40 0 78] (DB) ' Ratilal Panachand V- State of 
15- 242 (255 > [AIR V 4° C 78] (DB), Ratilal Panachand v. State of 

l BolTay B0 “' 242 <255) [AI ® V 40 ° 78] (DB) ' Satilal P^hand v. State of 

WSO 9 S 0 CR C fif ( 2 V\ 10 t 3 ' 114, 115) (PrS 18 ' 109 ' 196 ' 228 > [A I K V 37 C 6] : 
iy&u H C R 88 : 51 Cri L Jour 1383 (SC). 

V 39] (DB) ' ™«rtna Swan, tar v. 

C™ 25 , 2 T S 61 l V 39] (DB) ' TkCertka V- 

2 v 0 C 1 r„i rad813(P J S l 8) tAIR V 39] (DB), Lakshmindra Theertha Swamiar 
nomi f ” R ' Madras ’ (Shivalli Brahmin Community is a religious de- 
nomination Provisions of Madras Hindu Religious and Charitable Endowments 

Cl uy of 1951) unduly interfere with the right to administer the religious 
secular affairs of the community and are void. Under the Act the appointment • 
an agent or manager.requires the approval of the Commissioner and if it was 
decided to frame a scheme or notify a temple the Commissioner or the Govern- 
nien , as the case may be, has the sole and exclusive right to appoint a paid 
executive officer. The Podu Dikshitars of Chidambaram are a religious denomi- 


Article 26 
Note 1 


(c) R i g h t to 
administer pro¬ 
perty (cl. (d) ) 
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In considering the above question, it must be remembered that 
the article is concerned with religious institutions and the question 
whether there is any beneficial ownership in the properties of the 
institution by the members of the denomination is irrelevant, as it is 
solely concerned with the institution which exists for spiritual and not 
for material benefit. 21 

Clause (d) clearly enables the State to enact laws to regulate’ the 
right of a religious denomination or sect to administer its property. 
Any views that a religious congregation or religious denomination may 
hold with regard to property cannot constitute those views a part of 
“religion” as understood by the Constitution. 22 Hence, it is not 
necessary that the law made by the State should accord with the 
views of the denomination. 23 

A law regulating the administration of trust properties held by 
religious denominations may, for instance, provide for the imposition 
of charges for registration of the trust or for the levy of a contribu¬ 
tion. 24 Similarly, a legal provision for the application of trust funds 
of a denominational institution cy pres and for the extension of the 
cy pres doctrine beyond its recognized scope will be covered by cl. (d), 
which empowers the State to regulate the administration of trust 
funds of religious institutions. 25 Clause (d) means that the property of 
a religious denomination must he administered in accordance with the 
State-made laws, whatever may be the beliefs of any particular 
denomination or section thereof regarding the manner in which the 
property should be utilized or maintained. 26 

In order to claim the benefit of the article, it is unnecessary 
that a religious denomination should be capable of holding all the 
four rights mentioned in the four clauses of the article. Each clause 


nation and the above Act which affects their rights under this article is void to 
that extent.) 

[See also 1953 Mad 149 (151,152) (Prs 3, 5) [A I R V 40 C 45] (DB), Devaraja 
Shenoy v. State of Madras. (Temple owned by Goud Saraswat Community — 
Madras Hindu Religious and Charitable Endowments Act, (19 of 1951)—Provi¬ 
sions held ultra vires in its application to the temple.)] 

21. 1952 Mad 613 (Pr 42) [AIR V 39] (DB), Lakshmindra Theertha Swamiar v. 

Commr.y H. R. E. y Madras. ' 

22. 1953 Bom 242 (245) (Pr 4) [A I R V 40 C 78] (DB), Ratilal Panachand v. 
State of Bombay. (Argument: Because Jains think that certain religious efficacy 
or certain religious qualities attach to certain property the State cannot deal 
with the property — Answer : Although in its wide sense if may be part of Jain 
religion, it is not part of the religion in the constitutional sense and being con¬ 
cerned with the administration of the property, the State is entitled to legislate ' 
about it.) 

23. 1953 Bom 242 (245) [A I R V 40 C 78] (DB), Ratilal Panachand v. State of 
Bombay . 

24. 1953 Bom 242 (254) [A I B V 40 C 78] (DB), Batilal Panachand v. State of 
Bombay. 

25. 1953 Bom 242 (254) [A I B Y 40 0 78] (DB), Batilal Panachand v. Stale of 
Bombay. 

26. 1953 Bom 242 (254) [A I R V 40 C 78] (DB), Ratilal Panachand v. State of 
Bombay . 
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recognizes a distinct and separate right. The denomination may exer¬ 
cise all or any of those rights and it is unnecessary that it should own 

all the rights before it can claim recognition as a religious denomi¬ 
nation. 27 

Article 26 (c) confers on every religious denomination the right 

to own and acquire property, but it does no more than this and there 

is no ground for holding that it prevents or was intended to prevent 

property belonging to a religious body being acquired by authority 
of law. 28 


Article 26 
Note 1 


(d) Right to 
own and acquire 
property(cl. (c) ) 


27 . No person shall be compelled to pay any 
taxes, the proceeds of which are specifically appro¬ 
priated in payment of expenses for the promotion 
or maintenance of any particular religion or religious 
denomination. ° 


Synopsis 

1. Scope of the article. 

(a) Tax, meaning of. 

(b) ‘Tax’distinguished from ‘fee.’ 

(c) “Person.” 


(d) Appropriation of tax for 
benefit of particular religion 
or sect. 

(e) Taxation levied for benefit of 
particular religion or sect. 

(0 American Precedents. 


1. Scope of the article.— This article makes it unconstitutional 

for the State to impose any taxes, the proceeds of which are specifically 

appropriated in payment of expenses for the promotion or maintenance 

of any particular religion or religious denomination. There are three 

essential elements in the article. Firstly, the imposition must be a 

tax. Secondly, it must be a tax imposed on a person. And thirdly, it 

must be a tax, the proceeds of which are specifically appropriated for 

the promotion or maintenance of any particular religion or religious 
denomination. 


Taking these elements one by one, a ‘tax’ is the contribution of 
the wealth of a person or body of persons for the services of the public 
powers. ^ Cooley in his book on Constitutional Limitations says : 

“ A tax is a contribution imposed by the Government on 
individuals for the services of the State. It is distinct from a subsidy 
certain and orderly, which is shown in its derivation from Greek, 
order or arrangement .... The revenues of a State are a portion 
that each subject gives of his property, in order to secure or to have 
the agreeable enjoyment of the remainder : Montesquieu : Spirit of 
the Laws. In its most enlarged sense, the word ‘taxes’ embraces 
all the regular impositions made by the Government upon the 


27. 1952 Mad 613 (Pr 43) [AIR V 39] (DB), Lakshmindi 
Commr., H. R. E. y Madras. 


•a Theertha Swaviiar 



28. 1951 All 674 (Pr 82) [AIR V 38 C 192]’: ILR (1952) 2 All 46 (FB), Suryapal 
Singh v. U. P. Government. 
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I. 1952 Mad 613 (Pr 47) [A I R V 39] (DB). Lakshmindra Theertha Swamiar v. 
Gommr ., H. R. E., Madras. (Citing Nicholson’s Principles of Political Economy.) 


Freedom as to' 
payment of taxes 
for promotion of 
any particular 
religion. 


(a) ‘Tax,’ mean¬ 
ing of 



Article 27 

Note 1 


(b) ‘Tax’ dist¬ 
inguished from 
‘fee’ 


6^0 TAXES FOR PROMOTION OF RELIGION 

person, property, privileges, occupations and enjoyments of tho. 
people for the purpose of raising public revenue. 2 ” 

Willoughby on the Constitution of the United States adopts 
Cooley’s definition when he says : 

Taxes have been defined by an eminent authority to be burdens 
or charges imposed by the legislative power upon persons or property 
to raise money for public purposes. The same author in another 
work observes that they differ from forced contributions, loans and 
benevolences of arbitrary and tyrannical periods in that they are 
levied by authority of law and by some rule of proportion which is 
intended to ensure uniformity of contribution and a just apportion¬ 
ment of the burdens of Government.” 2 ® 

From the above definitions it will be clear that a tax has the 
following characteristics : 'V. 

(1) it is a compulsory contribution ; , 

(2) it is a contribution of the wealth of a person or body of persons; 

(3) it is a contribution imposed by the State ; 

(4) it is a contribution imposed for the services of the public powers ; 

(5) it is a contribution imposed by law and not merely by executive 

authority ; • . 

(6) it is a contribution based upon some rule of proportion intended 

to ensure uniformity of contribution and a just apportionment 
of the burdens of the Government. 

According to the above tests, the levy of a certain percentage of 
the income of a religious institution under an enactment would be a 
‘tax’ where the levy is for services rendered by the Government and 
its officers. 3 . 

Thus, the levy of five per cent, of the income of a religious institu¬ 
tion under S. 76 (l) of the Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), would be a tax within the meaning of 
Art. 27. 4 It .is a compulsory and uniform contribution, inasmuch 
as the section directs that every religious institution shall pay the 
contribution. The levy of the contribution is also for the services of 
public powers as the section itself expressly makes it clear. 

A tax must be distinguished from a ‘fee.* When the contribution . 
is a fee and not a tax, it will not come within this article. 5 In deter. 

2. See 1952 Mad 613 (Pr 48) [AIR V 39] (DB), Lakshmindra Theertha Sivamiar 
v. Commr.3. R. 12. , Madras. (Quoting from Gooley’s Constitutional Limitations.) 

2a. Quoted in 1952 Mad 613. (Pr 48) [A I R V 39] (DB), Lakshmindra Teertha 
Sivamiar v. Commr ., H. R. E. t Madras. 

3. 1952 Mad 613 (641) (Pr 52) [AIR V 39] (DB), Lakshmindra Theertha Sivamiar 
v. Commr. , 3. R. E ., Madras. (Section 76 (1) of the Madras Hindu Religious and 
Charitable Endowments Act (19 of 1951) imposes a “tax”.) 

4. 1953 Mad 149 (151) (Pr 3) [A I R V 40 C 45] (DB),. Devaraja v. State of 

Madras. . 

1952 Mad 613 (Pr 50) [A I R V 39] (DB), Lakshmindra Theertha Sivamiar v. 
Commr. H. R, E. Madras. 

5. 1953 Bom 242 (249) [A I R V 40 C 78] (DB), Ratilal Panachand v. State of 
Bombay. (Contribution levied under Bombay Public Trusts Act (29 of 1950) held to 
be ‘fee’ and not ‘tax’—A I R 1952 Mad 613, Distinguished.) 
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mining whether a contribution levied is a tax or a fee, neither the 

compulsory nature of the levy nor the uniformity of the levy may each, 

by itself, or even cumulatively, help in deciding the question whether 

the contribution is a tax or is only a fee . 63 A quantum of the levy, 

however, is a relevant factor in deciding whether the contribution is 
a tax or a fee. 


Where a contribution up to a maximum of five per cent, on the 
annual income of a religious institution is leviable under an enactment 
amd the contribution is stated to be in respect of the services rendered 
by the Government and its officers, the question arises whether the 
contribution is a tax or a fee for services rendered. In determining 
this question, it has to be seen whether there is any proportion between 
the amount levied from any institution and the services rendered to it. 
Where there is no necessary connection or relation between the services 
rendered by the Government and its officers and the contribution, 
and the contribution bears a fixed proportion to the income of the 
religious institution, the indication is that the levy is not a fee but a 
tax. The reason is that in such a case, it is the capacity to pay, and 
not the benefit conferred, that seems to be the guiding principle fixing 

the quantum of contribution that a religious institution can be called 
upon to pay under the enactment . 0 

In Bat Hal Panacliand v. State of Bombay?* Chagla, C. J., also 

pointed out that in order to constitute a tax as distinguished from a 

fee, the levy when collected must form part of the public revenues of 

the State intended to be spent for general governmental purposes and 

must not be a quid pro quo for services rendered by Government to be 

utilized in connection with those services. The learned Chief Justice 
observed as follows : 


‘If a section of the public pays a certain levy and if that levy 
does not form part of the public revenues and if that levy is utilised 
by Government in connection with the services that the Government 
is to render to that section in respect of the levy paid by it, then it 
is not a tax because it does not form part of the public revenues 
nor is it used for the whole public or for Government purposes. 


[S„ 1952 Mad 613 (Pr 52) [AIR V 39] (DB), Lakshmindra Theertha Swamiar 
v. Commr.y H. R. L., Madras .'(Contribution under S. 76 (1) of Madras Hinrl 
Religious and Charitable Endowments Act is ‘tax’ and not ‘fee’ )] U 

242 (249 > CA J R v 40 C 78] (DB), Ratilal Panachand v. State of 

1L B (iM9) 1 656 «*>. 

%zzs. svrasr v ssj m> - * **—- 

6a. 1953 Bom 242 (247) [AIR V 40 C 78] (DB) 

'f *° 1 ® 5 °,° riS * a 47 < 52 > < Prs 2 °. 22) [AIB V 37 C 7] : ILB (1949) 1 Cut 656 
( B), GadadharEamanuj Das v. Province of Orissa. (Where the imposition 

^ b6 f fit ‘ aken by the perS0D - wh ° is squired to mate the 
°* else where the imposition is for the service rendered by the 

rw' -h 1 .” Under an AOt aQd f ° r the P ur P° se of execution of that Act and such 

:“r ftre 0r8dited iDt ° the g6neral teTenUeS *» -t classified 


Article 27 
Note 1 
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Note 1 


(c) Person 


(d) Appro, 
priation of tax 
for benefit of 
particular reli¬ 
gion or sect 


The very essence of a tax is that it could be used by Government 
for the whole public for any purpose connected with the administra¬ 
tion of the State. But when you have a levy raised for a specific 
purpose, when you have that levy earmarked for a specific purpose, 
and when that levy is taken for services rendered, then that levy is 
not a tax but a fee.” 

The second essential element for the applicability of the article 
is that the tax must be levied on a person. The question has arisen 
whether the tax imposed on a religious institution under S. 76 (l) of 
the Madras Hindu Religious and Charitable Endowments Act (19 of 
1951), is a tax imposed on a person. Without deciding the question, 
whether a religious institution is a person, the Madras High Court has 
held that in view of the provisions of S. 78 of the Act, under which 
the obligation to discharge the liability under S. 76 fell upon the head 
of the religious institution, the tax was a tax levied on a person. 1 

The third factor which is necessary for the applicability of the 
article is that the proceeds of the tax must be specifically appropriated 
in payment of expenses for the promotion or maintenance of any 
particular religion or religious denomination. It is not really neces¬ 
sary that the Act imposing the tax should also provide for the appro¬ 
priation of the proceeds of the tax before it can be brought within the 
mischief of this article. In fact, suoh an appropriation is impossible 
within the scheme of the Constitution. When the Constitution there¬ 
fore speaks in this article of specific appropriation, it can only refer 
to the appropriation contemplated by the Constitution and not any other 
independent or specific appropriation not permitted or warranted by the 
Constitution. Under the Constitution the appropriation has to be made 
by a special Appropriation Act under Art. 204. Hence an enactment 
which simply provides that in respect of services rendered by Govern¬ 
ment and their officers, every religious institution shall, from the income 
derived by it, pay to the Government a certain contribution, is within 
the mischief of this article. The fact that there is no specific appro¬ 
priation of the proceeds of the tax for the promotion or maintenance 
of any particular religion or religious denomination in the Act itself 
does not take it out of the purview of the article. If, under the Act, 
the obligation is laid on the Government to meet the expenditure of 
the services of the Government and its officers referred to in the 
enactment, it means that the Government is bound under a statutory 
obligation to provide for the necessary appropriation in the Appro¬ 
priation Acts to be passed by the Legislature. Hence, the appropria¬ 
tion referred to in this article is not the appropriation made in the 
particular enactment imposing the tax at all as such -appropriation is 
impossible under the Constitution and has to be made by a separate 
Appropriation Act. If under the Act imposing the tax the Govern¬ 
ment is obliged to have an appropriation made in the Appropriation 
Acts for the purpose of meeting the expenses in connection with any 

7. 1952 Mad 613 (Pr 55) [A I R V 39] (DB), Lakshmindra Theertha Swamiar v. 
Commr ., H. R. E., Madras. 
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particular religion or religious denomination, the Act will come within 
the mischief of this article. 

Where the tax is levied for the purpose of meeting the expenses 
of any particular religion, it is void under this article, although the 
particular religious denomination may be the same as that to which 
the person or the institution which is taxed may belong. Thus a tax 
imposed on Hindu religious institutions will be void even though the 
appropriation is for the benefit of Hindu religious institutions. 8 

Before a person can impeach a tax as being invalid under this 
article it ,s not necessary that it must have been actually levied from 

".J 16 /® an Act is P assed authorising the collection of the tax and 
the liability to pay the tax has arisen, the person on whom the burden 
of tax wiH fall is entitled to apply to the High Court for appropriate 
lehef by way of declaration and writ of prohibition. 9 

It has already been stated above that “fees” for services are not 
taxes within the meaning of the article and, therefore, do not become 
void under it. Thus, the imposition of audit fees leviable under 

Ar.Jfio 2 f° 1 f Q t ^i Madra ? Hmdu RellgIOUS and Charitable Endowments 
Act (19 of 1951), on religious institutions having more than a certain 
annual income, is not ultra vires. 10 


Under the 1st Amendment of the American Constitution it is 

Z7hf e h " °' ,0 T 1 ' The C ° DgreSS sha11 make no respecting an 
establishment of religion, or prohibiting the free exercise thereof . ” 

As to the validity of payments made by the State for certain causes 
connected with religious institutions, the ground of impeachment of 
such payments has been that they violate the provision against the 
establishment of religion by law which is contained in the 1st Amend¬ 
ment above quoted. For instance, in Brad/ield v. Roberts 11 the 
Congress had made some appropriation of money for the treatment of 
poor patients in a hospital. The hospital was under the management 
of a religious society. The appropriation was attacked on the ground 
that it was a contribution to a religious society and, therefore, con 
travened the 1st Amendment. This contention was overruled by the 
Supreme Court of America and it was held that inasmuch as the 
hospital was a public hospital, incorporated under an Act of the 
Congress, the mere fact that the management was in the hands of a 
religious society did not make the contribution for the treatment of 
patients in the hospital, a contribution to a religious society. 

In Everson v. Board of Education , 12 Mr. Justice Black, delivering 
t he opinion of the Supreme Court of America, obser ved as follows 

8 'comm r Ut H lP * ^TVT ^ tDB) ’ Lahshmindra Theertha Swamiar v 

t - 1 .. 

11 . (1899) 175 U S 291 (295) : 44 Law Ed 168. 

12 . (1946) 330 U S 11 (16) : 91 Law Ed 711. 
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Note 1 

(e) Taxation 

levied for bene¬ 
fit of particular 
religion or sect 


(f) American 
precedents 


l.Ind.Con. 43. 
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Note 1 


Freedom as to 
attendance at 
religious in¬ 
struction or reli¬ 
gious worship in 
certain educa- 
tional institu¬ 
tions. 


with reference to the meaning of the establishment of religion clause 
in the 1st Amendment of the American Constitution above referred to : 
“No tax in any amount, large or small, can be levied to support any 
religious activities or institutions, whatever they may be called, or- 
whatever form they may adopt to teach or practise religion.” This 
passage puts in a nutshell the principle embodied in this article. 

In the above case the question arose about the validity of a law 
under which the expenses in connection with the transportation of 
school children by bus to their schools were paid out of public funds. 
The ground of attack on the law was that the payment under that 
law was also made in regard to the bus fares of children attending 
church schools of a particular denomination and hence the law was a 
violation of the due process clause in the 14th Amendment of the 
Constitution as well as of the 1st Amendment. It was held that inas¬ 
much as the law was a general law and was not confined to children 
attending the particular church schools it did not offend the Con¬ 
stitution. . . 


28 . (1) No religious instruction shall be pro^ 
vided in any educational institution wholly main¬ 
tained out of State funds. 


(2) Nothing in clause (1) shall apply to an educa¬ 
tional institution which is administered by the State 
but has been established under any endowment or 
trust which requires that religious instruction shall 
be imparted in such institution. 


(3) No person attending any educational institu¬ 
tion recognised by the State or receiving aid out of 
State funds shall be required to take part in any 
religious instruction that may be imparted in such 
institution or to attend any religious worship that 
may be conducted in such institution or in any 
premises attached thereto unless such person or, if 
such person is a minor, his guardian has given his 
consent thereto. 

COGNATE PKOVISION 
The State—Interpretation of—See ART. 12. 


Synopsis 

1. Scope of the article. 

(a) Imparting of religious instruction in schools. 

(b) Compelling attendance at religious instruction classes. 

(c) Moral instruction. 

(d) This article and Art..29 (2). 
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1. Scope of the article. — Article 25 guarantees the right to 
propagate religion, to all persons. One form of propagating religion 
will be by means of religious instruction in schools and colleges. 
This right is not abrogated by this article. But this right can, in the 
nature of things, apply only to private educational institutions, that is, 
educational institutions not maintained out of public funds. In the 
latter class of educational institutions, necessarily religious instruc¬ 
tion will have to be given, if at all, by the State. But where there are 
a number of faiths in the country, it is practically impossible for the 
State to give any religious instruction in its schools and colleges 
without viplating the principle of equality enunciated in Arts. 15 and 
16 and also in the provisions of Art. 27. The reason is that instruction 
in such cases can only be in some one or other of the religions or, at 
the most, in some of them. This will necessarily mean a denial of 
equality to the followers of other religions. Moreover, it will also mean 
that public funds are being utilized for promotion or maintenance of 
particular religions or religious denominations. Hence, while the right 
of the followers of particular religions or religious denominations to 
impart religious instruction in their own schools is recognized and 
not interfered with, the article prohibits the imparting of religious 
instruction in educational institutions wholly maintained out of State 
funds. This prohibition is contained in cl. (1) of this article. 

Clauses (2) and (3) do not refer to educational institutions wholly 
maintained out of State funds. Hence, in their case, the prohibition 
of religious instruction does not apply. This is expressly provided for 
in cl. (2), which says that nothing in cl. (l) shall apply to any educa¬ 
tional institution which, though administered by the State, has been 
established under any endowment or trust which requires that religious 
instruction shall be imparted in such institutions. Clause (3) refers to 
educational institutions which are neither wholly maintained out of 
State funds nor administered by the State under private endowments. 
The clause refers to educational institutions recognized by the State or 
receiving aid out of State funds. The clause clearly proceeds upon the 
assumption that in such institutions the imparting of religious instruc¬ 
tion is not prohibited. 


Article 28 
Note 1 


(a) Imparting of 
religious in- 
struction in 
schools 


In educational institutions, which do not come under any of these 
categories, that is, which are neither maintained out of State funds 
nor administered by the State out of private endowment, nor are 
recognized by the State nor receive aid out of State funds, clearly, there 
is no prohibition against imparting of religious instruction. In other 
words, in purely private institutions,which are not receiving any aid from 
State funds and are also not “recognized” by the State, there is no bar 
to the imparting of religious instruction. This right is clearly guaranteed 
under Art. 25 and is not affected by anything in this article. 

Another matter, with which this article deals, is the question of (b) Compelling 
compelling students to attend religious instruction in those cases in attendance at 
which there is no bar against the imparting of religious instruction. ?ruSon S clJSS 
The article provides that in the institutions to which it applies, there 
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Article 28 
Note 1 


(c) Moral in¬ 
struction 


(d) This arti¬ 
cle and Article 
29 (2) 


shall be no compulsion in the matter of attendance at religious worship 
or religious instruction in such institutions. As seen above, the question 
can arise only in the case of educational institutions which are not 
wholly maintained out of State funds but which are administered by 
the State under private endowments or are recognized by the State or 
receive aid out of State funds. 

. Just as the prohibition against imparting religious instruction does 
not apply to purely private institutions, neither receiving aid from nor 
being recognized by the State, so also the prohibition against compul¬ 
sion attendance at religious worship or instruction does not apply 
to such institutions. 

The article only applies to jeligious instruction. It does not apply 
to moral instruction either as regards the imparting thereof or as 
regards compulsory attendance at the instructions. 

In connection with this article, Art. 29 (2) also may be seen. 
Under that clause no citizen shall be denied admission into any educa¬ 
tional institution maintained by the State or receiving aid out of State 
funds, on grounds only of religion, race, caste, language or any of them. 
This provision, read with Art. 28, clearly ensures that there should be 
no difficulty felt by the children of any community joining any educa¬ 
tional institution which is maintained out of State funds or is recog¬ 
nized by or receives aid out of State funds. While Art. 29 ensures that 
no student is denied admission on the ground only of his religion, 
Art. 28 ensures that no student is compelled to attend any religious 
instruction against his will or that of his parents. 


Protection 
of interests o f 
minorities. 


Cultural and Educational Rights 


29. (1) Any section of the citizens residing in 
the territory of- India or any part thereof having 
a distinct language, script or culture of its own shall 
have the right to conserve the same. 


(2) No citizen shall be denied admission into 
any educational institution maintained by the State 
or receiving aid out of State funds on grounds only 
of religion, race, caste, language or any of them. 

Cognate provisions 


The State—For interpretation of, see ART. 12. 

Power of the State to make special provision for the advancement of any social¬ 
ly and educationally backward classes of citizens or for the Scheduled Castes 
and the Scheduled Tribes, see ART. 15 (4). 

Synopsis 

1. Scope of the article. 

(a) The language question. 

(b) Comparison with other Constitutions. 

(c) Admission into educational institutions (clause 2). 

(d) Special provision for benefit of backward classes (Art. 15 (4).) 

(e) Right under clause (2) is individual right. 

(f) Ground of discrimination, etc. 

(g) Directive Principles of State Policy. 
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1. Scope of the article —Under Art. 343, the official language 
of the Union shall be Hindi in Devanagari script. But for a period of 
15 years from the commencement of the Constitution, the English 
language shall continue to be used for all the official purposes of the 
Union for which it was being used immediately before such commence¬ 
ment. Under Art. 345, the Legislature of a State may, by law, adopt 
any one or more of the languages in use in the State, or Hindi as the 
language to be used for official purposes. Until the State Legislature 
makes such law, the English language is to be continued to be used for 
official purposes within the State. There are provisions also for the 
language of the Supreme Court and High Courts, etc. The judgments 
of the Supreme Court and the High Courts are required to be in 
English. Similarly, there are provisions as to the language of Bills and 
Acts. All these provisions are contained in Part XVII, Arts. 343 to 351- 

The object of cl. (l) of this article is that notwithstanding the 
above-mentioned provisions relating to language and script to be used 
for purposes of the State, the right of every section of the citizens of 
India to the conservation of their own language, script or culture, 
should be protected and guaranteed by the Constitution. 

An exact parallel for this provision in other Constitutions of the 
world is not found. But the constitutional right of parents to give 
their children such education as they like is recognized generally in 
democratic Constitutions. Thu3, in Meyer v. Nebraska, 1 Mr. Justice 
McReynolds, delivering the opinion of the Supreme Court of America, 
observed as follows : 

“The American people have always regarded education and 
acquisition of knowledge as matters of supreme importance, which 
should be diligently promoted. The Ordinance of 1787 declares : 

Religion, morality and knowledge being necessary to good govern¬ 
ment and the happiness of mankind, schools and the means of 
education shall for ever be encouraged.’ Corresponding to the right 
of control it is the natural duty of the parent to give his children 
education suitable to their station in life.” 

It was held in the above case that forbidding by law the teaching 
of any other than the English language in schools to children below 
a certain age was against the 14th Amendment of the American 
Constitution. At the same time, it was held that there was no objection 
to making a rule that instruction should be given only in English. 

So also in Pierce v. Society of Sisters Holy Names, 2 it was held 
that the compulsion of children to attend only public schools uncon¬ 
stitutionally interferes with the liberty of parents and guardians to 
direct the upbringing and education of children under their control. 
Mr. Justice McReynolds, delivering the opinion of the Supreme Court 
of America, observed as follows in that case : 

, Article 29 — Note 1 

1. (1922) 262 U S 390 (400) : 67 Law Ed 1042. 

2 . (1925) 268 U S 510 (534) : 69 Law Ed 1070. 
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Note 1 


(a) The lang¬ 
uage question 


(b) Com parison 
with other Con¬ 
stitutions 
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Article 29 
Note 1 


(c) A d m i s s ion 
into educational 
institutions (cl. 
( 2 )) 


“No question is raised concerning the power of the State rea¬ 
sonably to regulate all schools, to inspect, supervise and examine 
them, their teachers and pupils; to require that all children of proper 
age attend some school, that teachers shall be of good moral charac¬ 
ter and patriotic disposition, that certain studies plainly essential to 
good citizenship must be taught, and that nothing must be taught 
which is manifestly inimical to the public welfare.The funda¬ 

mental theory of liberty upon which all Governments in this Union 
repose excludes any general power of the State to standardise its 
children by forcing them to accept instruction from public teachers 
only. The child is not the mere creature of the State. Those who 
nurture him and direct his destiny have the right, coupled with the 
high duty, to recognize and prepare him for additional obligations/* 

In the Irish Constitution, Art. 42 specifically recognizes the inal¬ 
ienable right and duty of parents to provide according to their means 
for the religious, moral, intellectual, physical, and social education of 
their children. The same section also prohibits the State from com¬ 
pelling parents in violation of their conscience and lawful preference 
to send their children to schools established by the State or to any 
particular type of school designated by the State. 

The Canadian Constitution (S. 93) guarantees to Canadian citi¬ 
zens the right to have denominational schools. 

The recognition of the right of the parents to give their children 
such education as they think proper is allied to the right which is 
guaranteed by cl. (1) of this article to every section of the community 
to conserve its own language, script or culture. 

The article consists of two clauses ; the first clause deals with the 
right to conserve its own language, script and culture which is guaran¬ 
teed to every section of the people. Clause (2) deals with the right of 
citizen 0 to equality in the matter of admission into educational insti¬ 
tutions maintained by the State or receiving aid out of State funds. 
The clause provides that no citizen shall be denied admission into any 
such educational institution on grounds only of religion, race, caste, 
language or any of them. The general provision as to non-discrimina¬ 
tion on any such ground is contained in Art. 15, and cl. (2) of this 
article is a specific provision as to non-discrimination with reference 
to admission into educational institutions maintained or aided out of 
State funds. 

It will be noted that clause (2) does not include sex as one of 
the forbidden grounds of discrimination in the matter of admission 
into educational institutions. This gives rise to the question whether 
discrimination on the ground of sex in the matter of admission into 
educational institutions is permissible under the Constitution. As to this, 
see Art. 15, Note 13. 

Clause (2) applies both to State-maintained and State-aided educa¬ 
tional institutions, while Art. 15 (1) being directed only against the 
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Slate, will only apply to State-maintained'and not State-aided insti¬ 
tutions. 3 4 5 

Clause (2) of this article is subject to the exception enacted in cl. ( 4) 
of Art. 15. As to the genesis and scope of that clause, see Note 21 
on Art. 15. As stated in that note, the object of that clause which 
was introduced by means of an amendment by the Constitution (First 
Amendment) Act, 1951, is to enable the State to make any special provi¬ 
sion that it may consider necessary for the advancement of any socially 
and educationally backward classes of citizens or for the Scheduled 
Castes and the Scheduled Tribes. 

Two features about cl. (4) of Art. 15 are to be noted here. Firstly, 
any provision that the State may make under that clause and which 
is covered by that clause, cannot be questioned although it has the 
effect of discriminating against any citizen purely on the ground of 
religion, race or other matter specified in Art. 15. Similarly, any such 
provision cannot be attacked as having the effect of denying admission 
into a State or State-aided educational institution to a citizen purely 
on the ground of his religion, race, caste or language. 

Secondly, the clause only enables the State to make special provi¬ 
sion for the advancement of socially and educationally backward classes 
of citizens or for the Scheduled Castes or Scheduled Tribes. Thus, the 
State can provide for reservation of a certain proportion of available 
seats for members of such classes. (Compare Art. 16 (4). ) The clause 
does not enable the State to make any special provision for the benefit 
of any other class of people. For instance, the State cannot make 
any special provision under the clause for the economically backward 
unless they are also socially and educationally backward. Similarly, 
the State has no power under the clause to make special provision for 
members of particular castes or communities as such except in the case 
of Scheduled Castes or Scheduled Tribes. Hence, notwithstanding the 
amendment of Art. 15 by the introduction of the above clause, the 
State will have no power to allocate jobs under the Government or 
seats in Government educational institutions in proportions according 
to Various castes and communities in the country. 

Thus, the enactment of cl. (4) of Art. 15 does not affect the posi¬ 
tion laid down by the Supreme Court in State of Madras v. Champa - 
lcam Dorairajan 4 that a State Government has no power to fix the 
number of seats available for admission into Government educational 
institutions according to the caste or religion of the applicants for 
admission. 

The right conferred by cl. (2) of this article is a right conferred 
on a citizen as an individual and not as a member of a class. 6 Hence, 

3 . 1954 Mad 67 (Pr 5) [AIR V 41 C 13], University of Madras v. Shantha Bai. 
(Article 15 (1) does not apply to the Madras University which is only a State- 
aided and not State-nrhiintained institution.) 

4 . 1951 S C 226 (Pr 11) [AIR V 38 C 40] : 1951 S C R 525 (S C). (AIR 1951 Mad 
120 (FB), Affirmed.) 

5. 1951 S C 226 (Pr 7) [AIR V 38 C 40] : 1951 S C R 525 (SC), State of Madras 

v. Sin. Chain paham Dorairajan. (AIR 1951 Mad 120 (FB), Affirmed.) 


Article 29 
Note 1 

(d) Special pro¬ 
vision for bene¬ 
fit of backv/ard 
classes (Art. 15 
( 4 )) 


(e) Right under 
cl. (2) is indivi¬ 
dual right 
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Article 29 
Note 1 


(i) Ground of 
discrimination, 
etc. 


where a citizen is denied admission into an educational institution on 
any of the grounds mentioned in the clause, it is no answer to say that 
other citizens belonging to the same religion or caste or speaking the 
same language have been admitted. Thus, for instance, where a Brahmin 
is denied admission into an educational institution under a Government 
Order fixing the proportion of seats for each caste, and the academical 
qualifications of the Brahmin are such that he would have been ad¬ 
mitted, had he not been a Brahmin but had belonged to some other 
caste, the denial to him of admission is clearly on the sole ground that 
he is a Brahmin. In such a case, the denial of admission cannot be 
defended under the Constitution on the plea that, inasmuch as other 
Brahmin candidates have been admitted, there is no exclusion of 
Brahmins as a class. The reason is that this article is not concerned 
with the rights of classes but of individual citizens. 

In Missouri Ex Pel Gaines v. Canada , 6 7 Hughes, C. J., observed 
as follows : 

“Here, petitioner’s right was a personal one. It was as an in¬ 
dividual that he was entitled to the equal protection of the laws, 
and the State was bound to furnish him within its borders facilities 
for legal education substantially equal to those which the State there 
afforded for persons of the White race, whether or not other Negroes 
sought the same opportunity.” 

The same principle was laid down in McCabe v. Atchison7 In 
that case it was held as follows : 

“It is the individual who is entitled to the equal protection of 
the laws, and if he is denied by the common carrier, acting in the 
matter under the authority of a State law, a facility or a conveni¬ 
ence in the course of his journey, which, under substantially the 
same circumstances, is furnished to another traveller, he may pro¬ 
perly complain that his constitutional privilege has been invaded.” 

As under Art. 15 and Art. 16 so also under cl. (2) of this article, 
what is prohibited is discrimination on the sole ground of religion or 
other factor mentioned therein. In other words, cl. (2) will only aP^ly 
where a citizen is denied admission solely on the ground of religion, 
race, caste or language. 8 The phraseology of cl. (2) “on grounds only.... 
or any of them” is quite similar to that of Art. 15 and Art. 16. The 
force of the word “only” and the words “any of them” has been dis¬ 
cussed in Art. 15, Note 10 and Note 15, and those notes may be 
referred to for the purpose of this article also. 

The principal of a college can, without communicating the rea¬ 
sons, inform a student studying in the college that he cannot be 
admitted into the college during the next session, where the principal 
comes to the conclusion that such an action is necessary in the interests 

6. (1938) 305 U S 337 (351) : 83 Law Ed 208 (214). 

7 . (1914) 235 U S 151 (161, 162) : 59 Law Ed 169. 

8. 1951 Punj 93 (Pr 17) [A I R V 38 C 22] : I L E (1951) Punj 344 (DB), Om 
Parkash v. State of Punjab. 
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of discipline among the students. Such an action of the principal is 
not hit by cl. (2) of this article. 9 

Under Art. 46 which enacts one of the Directive Principles of 

State Policy, the State is enjoined to promote with special care the 

educational and economic interests of the weaker sections of the people 

and in particular of the Scheduled Castes and the Scheduled Tribes. 

Under Art. 37 it is expressly provided that the Directive Principles of 

State Policy laid down in Part IV shall not be enforceable by any 

Court, although they are nevertheless fundamental in the governance 

of the country and it shall be the duty of the State to apply these 

principles in making laws. By reason of the express provision of 

Art. 37, it will not be open to the State under Art. 46 to take any 

action, which will amount to an infringement of the Fundamental 

Right guaranteed under cl. (2) of this article. In other words, it will 

not be open to the State to refuse admission to educational institutions 

on the grounds mentioned in cl. (2), although such refusal may be the 

consequence of any special measure taken by the State under Art. 46 

unless such measure is justified under some provision on the chapter 

on Fundamental Rights. In other words, the chapter on Fundamental 

Rights is sacrosanct and not liable to be abridged by any legislative or 

executive act or order except to the extent provided in the appropriate 

article in Part III. The Directive Principles of State Policy have to 

conform to and run as subsidiary to the chapter on Fundamental 
Rights. 10 

The above principle was laid down by the Supreme Court in State 
of Madras v. Champakam Durairajan 10 cited above. After the decision 
of the Supreme Court was passed, Art. 15 was amended by the Cons¬ 
titution (First Amendment) Act, 1951, by the introduction of cl. (4) 
into Art. 15. As explained above, this clause was introduced to arm 
the State with power to take special steps for the advancement of 
backward classes and Scheduled Castes and Tribes, even though such 
steps might impinge upon the general Fundamental Right conferred 
under Art. 15 or cl. (2) of this article. But notwithstanding the enact¬ 
ment of cl. (4) of Art. 15, the principle laid down in the Supreme Court 
decision cited above continues still to be applicable. No exception can 
be made by the State to the principle enacted in Art. 15 or cl. (2) of 

VP/i 1 90 (91) (Pr 4) [AIR V 40 C 36] ( DB )’ R*m*sh Chandra v. Principal, 
B. B. I. College. 

10. 1951 S C 226 (Pr 8) [AIR V 38 C 40] : 1951 SCR 525 (SC). State of Madras 
v. Champakam Dorairajan. (AIR 1951 Mad 120, Affirmed.) 

[But see i951 Punj 93 (Prs. 18, 19) [A I R V 38 C 22] : I L R (1951) Punj 344 
(DB), Om Parkash v. State of Punjab. (If it is incumbent on the State to 
promote the educational and economic interest of Scheduled Castes then it can 
well do that by reserving certain seats in educational institutions for these 
castes. If Art. 37 makes Art. 46 a fundamental principle of the governance of 
this country, then a correct way of interpreting would be to read Art. 46 as an 
exception to Art. 29 (2), and it could not have been the intention of the 
Constituent Assembly to make Art. 29 (2) as an article overriding Art. 46. 
AIB 1951 Mad 120, Dissent. Note—On this point the decision must b 3 treated 
as overruled by AIR 1951 S C 226.)] 
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682 RIGHT TO ESTABLISH EDUCATIONAL INSTITUTIONS 

this article merely relying on the provisions of Art. 46. Whatever 
exception the State may desire to. make will have to come strictly 
within the terms of Art. 15 (4), in order to be valid. If it is not covered 
by Art. 15 (4), it cannot be validated by recourse to Art. 46. 


30 .' (1) All’minorities, whether based on religion 
or language, shall have the right to establish and 
administer educational institutions of their choice. 

(2) The State shall not, in granting aid to educa¬ 
tional institutions, discriminate against any educa¬ 
tional institution on the ground that it is under the 
management of a minority, whether based on religion 
or language. 

COGNATE PROVISION 
The State—Interpretation of—See ART. 12. 

Synopsis 

1. Scope of the article. 

(a) Analogous provisions in other Constitutions. 

1. Scope of the article. — This article protects the rights of 
minorities in the matter of having their own educational institutions. 
Under Art. 45, the State is enjoined to endeavour to provide for free 
and compulsory education for all children until they complete the age 
of 14 years. This obligation of the State under Art. 45 will not, however, 
entitle the State to force children to attend only State schools and not 
private schools. The principle of this has been explained in the notes 
on Art. 29. Subject to certain broad reservations of power in the 
hands of the State to reasonably regulate all schools, the fundamental 
theory of liberty excludes any general power of the State to standardise 
its children by forcing them to accept instructions from public teachers 
only. 1 

This article is based on this principle and it guarantees to every 
religious and linguistic minority the right to establish and administer 
educational institutions of its own choice. Not only is the right to 
establish and manage such institutions guaranteed but it is further 
provided that no discrimination shall be made by the State in granting 
aid to educational institutions on the ground that any institution is 
managed by a linguistic or religious minority. Thus, equality is assured 
even in regard to State aid for educational institutions run by mino¬ 
rities. 

The right conferred by this article is allied to the right under 
Art. 29 under which all sections of the citizens of India have been * 
guaranteed protection for conserving their own language, script or 

Article 30 — Note 1 

1. (1925) 268 U S 510 (535) : 69 Law Ed 1070, Pierce v. Society of Sisters of 
Holy Names. 
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culture. It is obvious that one important method of conservation of 
language, script or culture is through educational institutions. Thus, 
this article may be said to carry forward the policy laid down in 
Art. 29. 

Similarly, under Art. 28 is recognized the right of every religious 
denomination to have schools of its own and to impart religious instruc¬ 
tion in such schools, provided there is no compulsion against any one 
to attend such religious instruction. The provision in Art. 28 in this 
matter is in a negative form and is to the effect that no one should 
be compelled against his will to attend religious instruction in State 
recognized or State-aided institutions. Although this necessarily implies 
the constitutionality of the imparting of religious instruction in such 
institutions, the right of religious minorities to have schools of their 
own choice is expressly conferred under this article, which also pro¬ 
vides for equality of treatment in the matter of granting State aid. 

Under Art. 26, every religious denomination or section thereof 
is given the right to establish and manage its own institutions for 
religious and charitable purposes. Under this article religious and 
linguistic minorities are given a right to establish and manage their 
own educational institutions. 

In order that this article may apply, two conditions are necessary. 
First of all, there must be a religious or linguistic minority. 2 3 A 
minority based on any other principle of classification will not come 
under this article. For instance, minority based on caste distinctions 
will not come under this article. Further, the persons, who are alleged 
to be such a minority, must be a minority in the particular region in 
which the institution is situated. 8 

Secondly, the educational institution must have been established 
by such a minority. Merely because the majority of the students of an 
institution happen to be members of a minority community will not 
entitle the minority to administer the institution unless the institution 
has been founded by the minority. 4 * 

Not only religious or linguistic minorities can have their own 
educational institutions, but they can also claim State aid for such 
institutions like all other educational institutions. 

As already seen in notes on Art. 29, it is a general principle 
recognized in democratic constitutions of the world that the State 
should allow all reasonable freedom to families and groups within the 
State to educate and bring up their children according to their own 
ideas without too much interference by the State. We have cited certain 
American decisions also under Art. 29 to illustrate the working of 
this princi ple under the American Constitution. Under the Swiss 

2. 1951 Assam 163 (Pr 8) [A I R V 38 C 75] : ILR (1951) 3 Assam 348 (DB). 
Ramani "Kanta v. Gauhati University. 

3. See 1951 Assam 163 (Pr 8) [AIR V 38 C 75] : I L R (1951) 3 Assam 348 (DB) 
Ramani Kanta v. Gauhati University. (Bengalies in Assam.) 

4. 1951 Assam 163 (Pr 8) [A I R V 38 C 75] : I L R (1951) 3 Assam 348 (DB) 

Hamani Kanta v. Gauhati University . 
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Compulsory 
acquisition of 
property. 


Constitution, Art. 49, para. (3), persons exercising the authority of 
parent or guardian, are entitled to determine the religious education of 
children up to the age of 16 years. Similarly, the Irish Constitution 
(1937), Art. 42, runs as follows : 

“(l) The State acknowledges that the primary and natural 
educator of the child is the family and guarantees to respect the 
inalienable right and duty of parents to provide, according to their 
means, for the religious and moral, intellectual, physical and social 
education of their children. 

(2) Parents shall be free to provide this education in their 
homes or in private schools or in schools recognized or established 
by the State. 

(3) (i) The State shall not oblige parents in violation of their 
conscience and lawful preference to send their children to schools 
established by the State or to any particular type of school designated 
by the State. 

* * * * > > 

The Canadian Constitution contains the following provisions : 

“S. 93 — In and for each province, the Legislature may ex¬ 
clusively make laws in relation to education, subject and according 
to the following provisions : 

(1) Nothing in any such law shall prejudicially affect any right or 

privilege with respect to denominational schools which any 
class of persons have by law in the province at the union. 

(2) All the powers, privileges and duties at the union by law con¬ 

ferred and imposed in upper Canada on the separate schools 
and school trustees of the Queen’s Roman Catholic subjects 
shall be and the same are hereby extended to the dissentient 
schools of the Queen’s Protestant and Roman Catholic subjects 
in Quebec. 

* * * * *>> 

The above provisions are samples of the provisions of democratic 
Constitutions in regard to freedom of minorities in the matter of 
educating children. Thus, this article is based upon well recognized 
principles which have been respected in all democratic constitutions 
of the world. 


Eight to Property 

31. (1) No person shall be deprived of his pro¬ 
perty save by authority of law. 

(2) No property, movable or immovable, includ¬ 
ing any interest in, or in any company owning, any 
commercial or industrial undertaking, shall be taken 
possession of or acquired for public purposes under 
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any law authorising the taking of such possession or 
such acquisition, unless the law provides for com¬ 
pensation for the property taken possession of or 
acquired and either fixes the amount of the com¬ 
pensation, or specifies the principles on which, and 
the manner in which, the compensation is to he 
determined and given. 


(3) No such law as is referred to in clause (2) 
made by the Legislature of a State shall have effect 
unless such law, having been reserved for the con¬ 
sideration of the President, has received his assent. 


(4) If any Bill pending at the commencement of 
this Constitution in the Legislature of a State has, 
after it has been passed by such Legislature, been 


reserved for the consideration of the President and 
has received his assent, then, notwithstanding any¬ 
thing in this Constitution, the law so assented to 


shall not be called in question in any Court on the 
ground that it contravenes the provisions of clause (2). 


(5) Nothing in clause (2) shall affect 


(a) the provisions of any existing law other 

than a law to which the provisions of 
clause (6) apply, or 

(b) the provisions of any law which the State 

may hereafter make— 

(i) for the purpose of imposing or levying 
any tax or penalty, or 

(ii) for the promotion of public health or 

the prevention of danger to life or pro¬ 
perty, or 

(in) in pursuance of any agreement entered 
into between the Government of the 
Dominion of India or the Government 
of India and the Government of any 
other country, or otherwise, with res- 


Article 31 
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pect to property declared by law to be 
evacuee property. 

(6) Any law of tiie State enacted not more th.an 
eighteen months before the commencement of this 
Constitution may within three months from such 
commencement be submitted to the President for 
his certification; and thereupon, if the President by 
public notification so certifies, it shall not be called 
in question in any Court on the ground that it con¬ 
travenes the provisions of clause (2) of this article or 
has contravened the provisions of sub-section (2) of 
section 299 of the Government of India Act, 1935. 

Cognate provisions 

The State — Interpretation of — See ART. 12. 

Existing law — Interpretation of — See ART. 366 (10). 

Public notification — Interpretation of_See ART. 366 (19). 

Commencement of this Constitution — Meaning of—The Constitution came 
into force on 26-1-1950 — See ART. 394. 


Saving of laws 
providing for ac¬ 
quisition of es¬ 
tates, etc. 


“[51 A. (1) Notwithstanding anything in the 
foregoing provisions of this Part, no law providing 
for the acquisition by the State of any estate or of 
any rights therein or for the extinguishment or 
modification of any such rights shall be deemed to 


be void on the 


ground that it is inconsistent with, 


or takes away or abridges any of the rights conferred 
by, any provisions of this Part: 


Provided that where such law is a law made by 
the Legislature of a State, the provisions of this 
article shall not apply thereto unless such law, having 
been reserved for the consideration of the President, 
has received his assent. 

(2) In this article,— 

(a) the expression “estate” shall, in relation 
to any local area, have the same meaning 
as that expression or its local’equivalent 
has in the existing law relating to land 
tenures in force in that area, and shall 
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also include any jagir, inam or muafi or 
other similar grant; 

(b) the expression “rights”, in relation to an 
estate, shall include any rights vesting in 
a proprietor, sub-proprietor, under-pro¬ 
prietor, tenure-holder or other interme¬ 
diary and any rights or privileges in 
respect of land revenue.] 

a. Inserted and is to be deemed always to have been inserted by the Constitu¬ 
tion (First Amendment) Act, 1951, S. 4. 

Objects and Reasons 

“Another article in regard to which unanticipated difficulties have arisen is 
ART. 31. The validity of agrarian reform measures passed by the State Legis¬ 
latures .in the last three years has, in spite of the provisions of clauses (4) and 
(6) of ART. 31, formed the subject-matter of dilatory litigation, as a result of 
which the implementation of these important measures, affecting large numbers 
of people,^has been held up.” The Constitution (First Amendment) Act, 1951, 
purports “to insert provisions fully securing! the constitutional validity of 
zamindari abolition laws in general and certain specified State Acts in parti¬ 
cular.” — See Statement of Objects and Reasons, Gazette of India, 1951, Part II 
— S. 2, page 357. 

COGNATE PROVISIONS 

The State — Interpretation of — See ART. 12. 

Existing law — Interpretation of — See Art. 3(36 (10). 


“[3IB. Without prejudice to the generality of 
the provisions contained in Article 31A, none of the 
Acts and Regulations specified in the Ninth Schedule 
nor any of the provisions thereof shall be deemed to 
be void, or ever to have become void, on the ground 
that such Act, Regulation or provision is inconsistent 
with, or takes away or abridges any of the rights 
conferred by, any provisions of this Part, and not¬ 
withstanding any judgment, decree or order of any 
Court or tribunal to the contrary each of the said 
Acts and Regulations shall, subject to the power of 

any competent Legislature to repeal or amend it, con¬ 
tinue in force.] 

a. Inserted by the Constitution (First Amendment) Act, 1951, S. 4 [18-6-1951.] 

. Synopsis 

(Art. 31) 


1. Analogous law. 


2. Cognate provisions. 


(a) Government of India Act, 
1935, S. 299. 

(b) Australia. 

(c) American Constitution. 


3. Amendments. 

4. Scope of the article. 

(a) Scheme of article. 

(b) This article and Art. 19_ 

Correlation. 


Article 31A 


Valid ation of 
certain Acts and 
Regulations. 
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Articles 31, 
31 A, 31B 


v 




(c) Deprivation of property and 

placing restrictions on right 
of property—Distinction. 

(d) Retrospective effect. 

(e) Waiver of right. 

5. Clause (1)—Scope. 

(a) Introductory. 

(b) “Law”—Meaning of. 

(c) Protection only against State 

action. 

(d) Who can enforce right. 

(e) “Deprived,” meaning of. 

(f) “Deprived” and “acquired” 

—Distinction. 

(g) Clauses (1) and (2)—Correla¬ 
tion of. 

(h) Forms of “deprivation.” 

(i) “Deprivation” of portion of 

rights. 

6. “Deprived of his property” — 

Meaning of. See Notes 4, 5, 11, 
12 and 25. 

7. Regulation and taking of pro¬ 

perty—Distinction. See Notes 4, 
5, 11, 12 and 25. 

8. “Person.” 

9. “Eminent Domain”—General. 

(a) Eminent Domain—Meaning. 

(b) Power of Eminent Domain 
not conferred by constitu¬ 
tional provisions. 

(c) Conditions to which power 

of Eminent Domain is sub¬ 
ject. 

(d) Conditions whether inherent 
in the conception of power 
of Eminent Domain. 

(e) Bearing of above question on 

cl. (2). 

(f) Compulsory acquisition of 

property — Essential condi¬ 
tions. 

(g) Eminent Domain not subject 
to contract. See Note 25. 

10 . Clause (2)—Scope of. 

(a) Introductory. 

(b) Comparison with S. 299 (2) 
of Government of India Act, 
1935. 

(c) Requisitioning of property. 

(d) Conditions for acquiring or 
taking possession of pro¬ 
perty. 

(e) Public purpose — Existence 
of. 

(f) “Public purpose” and “com¬ 

pensation” — Whether im¬ 
plied from entries in legisla¬ 
tive lists. 


(g) Above conditions, whether 
implied from ‘spirit of Cons¬ 
titution.’ 

(h) “Law” authorising acquisi¬ 
tion or taking possession of 
property. 

11. “Acquire.” 

(a) Transfer of title. 

(b) Power to ‘acquire,’ if in¬ 
cludes power to ‘requisition.’ 

(c) “Deprivation” and “acquisi¬ 
tion”—Distinction. 

(d) Substantial interference with 
property. 

(e) ‘Acquisition’ and ‘taking* of 
property—Distinction. 

(f) “Deprivation” and “taking,” 

distinction—American deci¬ 
sions, applicability of. 

12. “Taken possession of.” 

(a) “Taking possession” not 
synonymous with “requisi¬ 
tioning.” 

(b) Government assuming mana¬ 

gement of property on behalf' 
of owner—Effect. 

(c) Taking possession and plac¬ 
ing restrictions — Distinc¬ 
tion. 

13. Requisitioning of property. See 

Note 12. 

14. Taking over of management of 

properties. 

15. Taking over of business concerns. 

See Note 14. 

16. Regulating the relations between 

landlord and tenant. 

17. Accommodation control. 

18. Rent reduction and rent control. 

See Note 16. 

19. “Public purposes.” 

(a) “Public purpose”—Meaning: 
American law compared. 

(b) Meaning of “public purpose” 
under the Constitution. 

(c) Changing conception of pub¬ 
lic needs. 

(d) Directive Principles of State 
Policy. 

(e) Party programme. 

(f) “Public policy.” 

(g) Elements of “public pur¬ 
pose.” 

(h) Benefit to section of public. 

(i) Purposes of Union or State. 

(j) Raising funds for Treasury. 

(k) Choses in action. 

(l) Abolition of estates. 
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(m) Other instances. 

(n) Construction of Act to see if 
it is for public purpose. 

(o) Exercise of power to con¬ 
demn. 

(p) Question of “public pur¬ 
pose,” whether justiciable. 

(q) Provision excluding jurisdic¬ 
tion of Court—Validity. 

20. “Compensation.” 

(a) Effect of cl. (2). 

(b) Compensation and damages 
—Distinction 

(c) English law. 

(d) War conditions, no exception. 

(e) Legislative jurisdiction. 

(f) American law compared. 

(g) Compensation need not be 
paid in advance. 

(h) Who is entitled to compen¬ 
sation. 

(i) Compensation must be just 

and fair — Justiciability of 
question. 

(j) Market-value. 

(k) Possibility of increase of 
value of land acquired for 
development. 

(l) Burden of proof. 

(m) Matters to be considered 
and excluded from consi¬ 
deration in determining 
compensation. 

(n) Deductions. 

(o) Compensation need not be in 
cash. 

21. Exception to clause (2). 

22. Competency of Legislatures to 

enact laws about compulsory 
acquisitions of property. 

23. Entries in legislative lists as to 

compulsory acquisition — Con¬ 
ditions implicit. 

24. Compulsory acquisition of pro¬ 

perty — Condition as to public 
purpose and compensation—If 
may be implied from the spirit 
of the Constitution. See Note 10. 

25. “Property.” 

(a) “Property”—Meaning of. 

(b) Different meanings. 

(c) “Proprietary rights in rem.” 

(d) Totality of rights. 

(e) Portion of rights taken away 
—Effect. 

(f) Movable property. 

(g) Money. 

(h) Choses in action. 

l.Ind.Con. 44. 


(i) Water supply system. 

(ii) Space above ground. 

(j) Decree. 

(k) Grants from State. 

(l) Eminent Domain not subject 

to contract. 

(m) Trust property. 

26. “Interest in, or in any company 

owning, any commercial or 

industrial undertaking.” 

(a) Commercial or industrial 
undertaking whether “pro¬ 
perty.” 

(b) “Undertaking”—Meaningof. 

(c) Undertaking owned by com¬ 
pany. 

27. Property of Rulers of merged 

States. 

28. “Clause (3).” 

29. “Clause (4)”_ Scope of. 

(a) General. 

(b) “Provisions of cl. (2)”_ If 

can be spelt out otherwise. 

(c) “Notwithstanding.Consti¬ 

tution.” 

(d) Objection in substance under 
cl. (2) barred. 

(e) Entries in legislative lists — 
Objections based on. 

(f) Expressum facit cessare taci¬ 

turn. 

(g) Objection as to compen¬ 
sation. 

(h) Objection on other grounds. 

(i) Strict construction. 

(j) Article 31A compared. 

(k) Pending — Meaning of. 

(l) “Legislature” — Meaningof. 

(m) “Law so assented to.” 

(n) President’s assent — Ques¬ 
tioning of. 

(o) Clause (3) and cl. (4) — Cor¬ 
relation. 

30. “Provisions of cl. (2)” — Mean¬ 

ing of. See Notes 10 and 29. 

31. Clause (5) —Scope of. 

(a) Introductory. 

(b) “Existing law” (Sub¬ 
clause (a).) 

(c) Orders passed under existing 
law. 

(d) Law passed within eighteen 
months before Constitution 
(cl. 6.) 

(e) Temporary pre-Constitution 
Acts. 

(f) Notification under existing 


Articles 31, 
31A, 31B 
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Articles 31, 
31A, 31B 
Note 1 


(a) Govern- 
ment of India 
Act, 1935, Sec¬ 
tion 299 


(g) Effect of els. (5) (a) and (6) 
read together. 

(h) Sub-cl. (b) of cl. (5). 

32. Taxation. 

33. Evacuee property. 

34. Clause (6) — Scope of. 

Arts. 31A and 31B. 

35. Article 31A—Scope. 

(a) Introductory, 

(b) Article 31 (4) compared. 

(c) “Rights conferred by this 
' Part.” 


(d) Proviso to cl. (1) — Presi¬ 
dent’s assent. 

(e) Provisions of Part III not 
inapplicable to laws relating 
to acquisition of estates. 

(f) “Estate”—Meaning of. 

(g) Acquisition. 

(h) “Extinguishment or modifi¬ 
cation of any such right.” 

36. “Estate”—Meaning of. 

37. Scope of Art. 31B. 

38. Some Zamindari Abolition Laws 

and their validity. 


1. Analogous law. — Section 299 of the Government of India 
Act was as follows : 

“299. Compulsory acquisition of land , etc _(1) No person shall 

be deprived of his property in British India save by authority of law. 

(2) Neither the Federal nor a Provincial Legislature shall have 
power to make any law authorising the compulsory acquisition for 
public purposes of any land, or any commercial or industrial under¬ 
taking, or any interest in, or in any company owning, any commercial 
or industrial undertaking, unless the law provides for the payment 
of compensation for the property acquired and either fixes the 
amount of the compensation, or specifies the principles on which, 
and the manner in which, it is to be determined. 

(3) No Bill or amendment making provision for the transference 
to public ownership of any land or for the extinguishment or 
modification of rights therein, including rights or privileges in respect 
of land revenue, shall be introduced or moved in either Chamber of 
the Federal Legislature without the previous sanction of the Governor- 
General in his discretion, or in a Chamber of a Provincial Legislature 
without the previous sanction of the Governor in his discretion. 

(4) Nothing in this section shall affect the provisions of any 
law in force at the date of the passing of this Act. 

(5) In this section “land” includes immovable property of every 
kind and any rights in or over such property, and “undertaking” 
includes part of an undertaking.” 

It will be seen that sub-section (1) of S. 299 corresponds to cl. (l) 
of this article and sub-section (2) corresponds to cl. (2) of this article. 

Just as under cl. (5) of this article existing laws are saved, so also 
under sub-s. (4) of S. 299 the provisions of any law in force on the 
date of the passing of the Government of India Act, 1935, are saved. 

While this article applies to both movable and immovable property, 
S. 299, sub-s. (2), applied only to immovable property. Similarly, 
S. 299 (2) only applied to acquisition of property and not to requisi¬ 
tioning thereof, 1 while Art. 31 (2) applies to both. (See Note 12.) 

Articles 31, 31A, 31B — Note 1 

1. See 1953 Assam 84 (Pr 10) [AIR V 40 C 35] (DB), Mahindra Mohan v. State 
of Assam. (Word ‘acquisition’ in Government of India Act, 1935, Sch. 7, List 2, 
Item 9 includes ‘requisition’.) 
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Under sub-s. (3) of S. 299, special provision was made with regard 
to general legislation the effect of which would be to transfer to public 
ownership some particular class of property or to extinguish or modify 
the rights of individuals in it. In such cases certain special precautions 
were laid down in the form of the previous sanction of the Governor- 
General or the Governor. The object of this special provision was 
the protection of the interests of persons who had special rights and 
privileges in regard to land revenue, such as Jahgirdars, Inamdars, 

Talukdars, and also Zamindars with whom permanent settlement of 
revenue had been effected. This protection in the legislative sphere for 
this class of persons had its counterpart in the sphere of administration 
under S. 300 of the Act. Under that section special protection was 
given to the rights, privileges and pensions of persons to whom grants 
of land or tenure of land or land free of land revenue had been made 
or confirmed by the British Government. The Joint Parliamentary 
Committee reported that the rights of these persons were a form of 
vested interests which required specific protection. 

It will be seen that the present Constitution contains no special 
protection for such vested interests. In fact, on the other hand, 

Art. 31A even denies to the owners of “estates” the normal protection 
given by Art. 31 (2) to persons whose properties are compulsorily 
acquired. The solicitude shown for the rights and privileges of the 
landed aristocracy by the British Government and reflected in the 
above provisions of the Government of India Act, 1935, has no place 
under the present Constitution of India. 

Section 51 of the Commonwealth of Australia Constitution Act (b) A r 
enumerates the different subjects on which the Parliament of Australia 13 

has power to make laws. Clause (xxxi) of S. 51 is as follows : 

“The acquisition of property on just terms from any State or 

person for any purpose in respect of which the Parliament has power 

to make laws.” 2 

Thus, the acquisition of property on just terms has been made a head 
or category of legislative power of the Commonwealth Parliament. 

This shows that under the Australian Constitution the legislative power 
itself in regard to the acquisition of property is circumscribed by the 
necessity for providing just terms. But under the Indian Constitution, 
the relevant entries in the Legislative Lists, namely, Entry 33 List 1 
and Entry 36 List 2 of Sch. VII, simply provide for legislative power 
to make laws for the acquisition and requisitioning of property and do 
not themselves import any condition as to the existence of a public 

i953 Pat 65 (72) (Prs 11, 25) [A I R V 40 C 21] (DB), Shri Durgaji v. State of 
Bihar (Bihar Private Forests Act (9 of 1948)-The provisions of the Act do not 
amount to acquisition of property and in no way contravene S. 299, Government 
of India Act and it is not ultra vires on that ground.) 

2. (1947) A L R 530: 21 A L J 326, McClintock v. Commoniuealth. (Laws relating 
o acquisition of property—The constitutional power to make laws with respect 
o the acquisition of property on just terms from any State or person for any 
purpose m respect of which the Parliament has power to make laws is not con¬ 
fined to laws for the acquisition of property by the Commonwealth alone.) 


Articles 31, 
31 A, 31B 
Note 1 
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Articles 31, 
31A, 31B 
Notes 1-3 

(c) American 
Constitution 


purpose or the payment of compensation. These conditions under the 
Indian Constitution are the subject of specific enactment in the body 
of the Constitution in Art. 31 (2). 3 

The 5th Amendment to the Constitution of America provides inter 
alia that no person shall be deprived of life, liberty or property without 
due process of law; “nor shall private property be taken for public use 
without just compensation.” 

The 14th Amendment provides inter alia that no State shall 
deprive any person of life, liberty or property without due process of 
law. It will be seen that the 5th Amendment is general and the 14th 
Amendment applies to the power of the States. In addition to the 
above provision, the Constitutions of several States also contain provi¬ 
sions similar to the above provision. 

The due process clause in the 14th Amendment is the provision 
which, so far as the States are concerned, provides the constitutional 
protection as regards the power of Eminent Domain, although, unlike 
the 5th Amendment, it does not specifically refer to this power. 4 

2. Cognate provisions.—Article 19 (1) (f) guarantees to every 
citizen the right to acquire, hold and dispose of property. 

Entry 33 List 1, Sch YII confers on the Parliament the power 
to legislate regarding acquisition or requisitioning of property for the 
purposes of the Union. List 2 Entry 36 dealing with the legislative 
power of the State Legislatures reads as follows : “Acquisition or 
requisitioning of property except for the purposes of the Union, subject 
to the provisions of Entry 42 of List 3.” List 3 Entry 42 reads as 
follows : “Principles on which compensation for property acquired or 
requisitioned for the purposes of the Union or of a State or for any 
other public purpose is to be determined, and the form and the manner 
in which such compensation is to be given.” 

See also the notes given immediately after the text of the article 
above. 

See also the Land Acquisition Act, 1894. 

3. Amendments_Articles 31A and 31B have been inserted in 

the Constitution by the Constitution (First Amendment) Act, 1951. 

• The object of these amendments was to secure the constitutional vali¬ 
dity of the Zamindari Abolition Laws in general and certain specified 
State Acts enumerated in the 9th Schedule to the Constitution in parti¬ 
cular. See the Statement of Objects and Reasons extracted above in the 
notes immediately after the text of Art. 31A. The operation of these 
articles was made retrospective by providing in S. 4 of the Amendment 
Act that Art. 31A “shall be deemed always to have been inserted” and 
in Art. 3IB that none of the specified statutes shall be deemed ever 
to have become void. The validity of the Amen dment Act was upheld 

3. 1952 S C 252 (Pr 91) [AIR V 39]: 1952 SCR 889, 1020 and 1056 : ILR 31 Pat 
' 565 (SC), State of Bihar v. Kameshmar Singh. 

4. See Constitutional Law of the United States by Professor Willis(1936),pp.814,815. 
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by the Supreme Court in Shankari Prasad v. Union of India. 1 In the Articles 31, 
above case in addition to the challenge to the whole Constitution (First 31 A, 3IB 

Amendment) Act, the validity of Arts. 31A and 31B was questioned Notes 3-4 

on certain special grounds. These grounds were also rejected by the 
Supreme Court. 2 

4. Scope of the article —This article recognises as a matter of ( a ) Scheme of 
a Fundamental Right the sanctity of private property. 1 Under Art. 19 article 
(1) (f) every citizen is assured the right to acquire, hold and dispose of 
property. Under cl. (l) of this article every person is guaranteed the 
right not to be deprived of his property save by authority of law. Thus, 
no one can be deprived of his property merely by orders of the Executive. 

Unless the Executive acts under the authority of law, the Executive 
cannot deprive any one of his property. Under cl. (2), it i 3 provided • 
that no private property should be acquired by the State or requisitioned 
by the State except for a public purpose and on payment of compensa¬ 
tion. Clauses (3) to (6) and Arts. 31A and 3113 are concerned with the 
exceptions to the general provisions of cl. (2). 

As to the scope of cl. (1) as compared with cl. (2), see Note 5. 2 

Articles 31, 31A, 31B — Note 3 

1. 1951 S C 458 (Pr 1) [AIR V 38 C 60] : 1952 S C R 89 : ILR 30 Tat 1176 (SC). 

2. 1951 S C 458 (Prs 14, 15) [AIR V 38 C 60] : 1952 S C R 89 : ILR 30 Pat 1176 
(SC), Shankari Prasad v. Union of India. (Articles 31A and 31B inserted in 
the Constitution do not either in terms or in effect seek to make any change in 
Art. 226 or in Arts. 132 and 136. Article 31A aims at saving laws providing 
for the compulsory acquisition by the State of a certain kind of property from 
the operation of Art. 13 read with other relevant articles in Part III, while 
Art. 3113 purports to validate certain specified Acts and Regulations already 
passed, which, but for such a provision, would be liable to be impugned under 
Art. 13. Hence those articles do not require ratification under proviso to Art. 368. 

The new articles being essentially amendments of the Constitution, Parliament 
alone had the power of enacting them. That the laws thus saved relate to 
matters covered by List II does not in any way affect the position.) 

Articles 31, 31 A, 31B — Note 4 

1. 1953 Raj 78 (83) [AIR V 40 C 26] : I L R (1951) 1 Ra jl44 (DB), Surajmal v. 

Rajasthan State. (Different ways in which the right of property can be affected 
and the articles in the Constitution bearing on them analysed.) 

2. Important Note. —After the Commentary was sent to the Press • , 

it has been reported in the newspapers (vide ‘The Hindu’ of Madras 

dated 18th and 19th December, 1953) that the Supreme Court has in 
two decisions dissented from Das, J.’s view and held that both els. (1) 
and (2) of this article relate to the same subject and that in no case 
can a person be deprived of his property except for a public purpose 
and on condition of payment of compensation. The judgments have 
not been reported yet in any law journal, nor have copies of judg¬ 
ments been received. Hence, it is impossible to make a correct ap¬ 
praisal of the above decisions at this stage. But it may be stated that 
the commentary, which has been written on the hypothesis that 
clauses (1) and (2) are distinct provisions, will require revision in the 
light of the above Supreme Court decisions. 



Articles 31, 
31 A, 31B 
Note 4 

(b) This article 
and Article 19 
—Correlation 
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It is necessary here to note the scope of this article .as compared 
with Art. 19. As seen in the notes on Art. 19 and Art. 21, in the case 
of personal liberty, where there is total deprivation of personal liberty 
the article applicable is Art. 21 and not Art. 19. Similarly, where 
there is a total deprivation of property, or the acquisition or requisi¬ 
tioning of property the article applicable is Art. 31 and not Art. 19. 
Therefore, in such a case, the reasonableness of the provisions of the 
law is not open for consideration by the Court under cl. (5) of Art. 19. 3 

Article 19 may be regarded as corresponding to the Police Power 
of the State, while cl. (2) of this article corresponds to the power'of 
what is known as “Eminent Domain” under the American Law. 4 
Regarding the distinction between the two powers, Professor Willis in 
his book on Constitutional Law observes as follows at page 225 : 

“Eminent domain differs from the police power in that the 
police power is not a taking of any rights, whether of property or 
a person, from people but the limitation on the exercise of such 
rights by people although the police power may also result in making 
people lose their property.” 

Thus, essentially, Art. 19 is concerned with placing restrictions 
or restraints on the right of a person with regard to his property, while 
this article is concerned with his being totally deprived of such property 
or such property being acquired or requisitioned from him for public 
use. Thus, the limitations on State power imposed by Art. 19 only 
apply so long as a person is not deprived of his property or of the 
possession of his property by the State. When he is so deprived, the 
constitutional validity of the proceeding must be judged in the light of 
the provisions of this article and not of Art. 19. 6 

3. 1953 Mad 252 (256) [AIR V 40 C 95], Nataraja v. Madras State. (Requisition¬ 
ing of property under Madras Buildings (Lease and Rent Control) Act (25 of 
1949)—Art. 31 and not Art. 19 (1) (f) applies.) 

1952 Mad 613 (633) (Pr 31) [AIR V 39] (DB), Lakshmindra Theertha Sioamiar 
v. Commr ., H. R. E., Madras. 

1951 Bom 86 (Pr 5) [AIR V 38 C 19] : ILR (1951) Bom 473 (DB), Dwarkadas v. 
Sholapur S. and W. Co. 

1951 Cal 97 (Pr 16) [AIR V 38 C 28], Md. Safi v. State of West Bengal. 

4. See 1953 Raj 78 (81) [AIR V 40 C 26] : ILR (1951) 1 Raj 144 (DB), Surajmal 
. v. Rajasthan State. (The Indian Constitution being elaborate and written, 

while construing Art. 31 (1) and (2) it is best to confine to the plain meaning 
of words used in it without importing unnecessarily expressions like “Police 
Power” and “Eminent Domain”.) 

5. 1951 S C 41 (Pr 74) [AIRV38C9]: 1950 S C R 869 : I L R (1951) Hyd 461 
(SC), Char an jit Lai v. Union of India. 

1951 All 674(681) (Pr 28) [AIR V 38 C 182]:ILR (1952) 2 All 46 (FB), Suryapal- 
singh v. U. P. Governrilent. 

1953 Cal 548 (553) (Pr 28) [AIR V 40 C 205], Atulya Kumar v. Director of Pro¬ 
curement and Supply. (A legislative enactment empowering Government to 
acquire property of a citizen compulsorily for a public purpose attracts Art. 81 
and not Art. 19. Where it is a composite piece of legislation the Court has to 
distinguish that part of it which deals with acquisition from the rest.) 

1953 Mad 257 (Pr 6) [AIR V 40 C 96], Fathima Bi v. State of Madras. (Madras 
Buildings (Lease and Rent Control) Act (25 of 1949) (as amended by Madras Act 
8 of 1951), S. 3 (8)—Section does not infringe Art. 19 (1) (f) of Constitution— 
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Subject-matter of requisition directly conies under Art. 31 which excludes 
general Art. 19.) 

1953 Raj 173 (176)(Pr 15) [AIR Y 40 C Gl] (DR), Lai Singh v. State of Ilajasthan. 
(Marwar Land Revenue Act (40 of 1949), S. 231 _ State taking possession of 
surface of land for the purpose of working mines—Case falls under Art. 31 and 
not Art. 19 (5).) 

1952 Assam 159 (165, 166) (Pr 11) [A I R V 39] : I L R (1952) 4 Assam 275 (DR), 
Union of India v. Mohim Chandra. (Indian Independence Pakistan Courts 
(Pending Proceedings) Act (1952), S. 3—Act does not contravene Arts. 31, 19, 
300 of the Constitution and is intra vires. Article 19 (1) (f) can have no appli¬ 
cation where the State has the right to deprive a person of his property under 
any law validly enacted under Art. 31. The right to acquire, hold anddispose 
of property is subject to the qualification that a person may be deprived of his 
property by authority of law. The right to enforce the decree by execution 
which was allowed to the decree-holder by Art. 4, cl. (3) of the Indian Independ¬ 
ence (Legal Proceedings) Order, 1947, has been taken away by the Act in 
question and if the right is property it would be taken away by authority of 
law, but not otherwise, as provided by Cl. (1) of Art. 31.) 

1952 Cal 912 (914) (Pr 8) [AIR V 39], Tulsidas v. State of West Bengal. (It is 
not open to the Court to go into the question of reasonableness of the pro¬ 
visions of the West Bengal Land Development and Planning Act and declare 
the Act or any of its provisions ultra vires on the ground that the require¬ 
ments of Art. 19 (5) have not been satisfied.) 

1952 Cal 870 (874) (Pr 17) [AIR V 39], Naba Kumar v. West Bengal State . 

1952 Cal 789(797) [AIR V 39] 1952 Cri L Jour 1651, Shew Pujan Indrasan Ltd. 
v. Collector of Customs. (Confiscation under Sea Customs Act—Compensation 
need not be paid—No question of reasonableness of provision arises.) 

1952 Cal 679 (682) (Pr 5) [AIRY 39], Aswini Kumar v. State of West Bengal. 
(West Bengal Land DevelopnjfCnt and Planning Act (21 of 1948) — Yalidity.) 

1952 Cal 65 (Pr 19) [AIR Y 39 C 21] (DB), Sudliindra Nathx. Sailendra Nath. 

1952 Mad 756 (757) (Pr 4) [AIR V 39] : ILR (1952) Mad 982 (DB), Padayachi v. 
State of Madras. (Article 19 (1) (f) must be read subject to Art. 31 (2) and 
where there is a valid acquisition under that article there is no property in 
respect of which the rights conferred under Art. 19 (1) (f) could be claimed: AIR 
1950 S C 27 (SC); AIR 1951 S C 41 (SC) ; AIR 1951 All 674 (FB) and AIR 1951 
Bom 86, Rel. on.) 

1952 Mad 613(633, 634) [AIR V 39], Ldkslimindra Theertha Sicamiar v. Connnr., 
H. P. E., Madras. (Madras Hindu Religious and Charitable Endowments Act 
of 1951—Validity —Held a case coming under Art. 19 and not of deprivation of 
property—Analogy of AIR 1950 S C 27, Applied.) 

1952 Punj 9 (Pr 116) [AIR V 39 C 2] : ILR (1952) Punj 11 (DB), Jupiter General 
. Ins. Co. v. Itajagopalan. 

1952 Madh B 181 (185) (Pr 8) [AIR Y 39] (DB), Shanta Devi v. Custodian, E. P. 
(Case relating to S. 40, Evacuee-Property Act, 1950.) 

1952 Raj 74 (Pr 7) [AIR V 39] : ILR (1951) 1 Raj 674 : 1952 Cri L Jour 732 (DB), 
Nathmal v. Commr. t Civil Supplies. 

1951 Bom 440 (Pr 11) [AIR V 38 C 100]:ILR (1952) Bom 378 (DB), Abdul Majid 
v. P. P. Nayah. (AIR 1951 Bom 86, Rel. on.) 

1951 Bom 86 (Pr 5) [AIR Y 38 C 19] : ILR (1951) Bom 473 (DB), Dwarlcadas v. 
Sholapur S. d W. Co. 

1951 Cal 111 (Pr 43) [A I R V 38 C 30B] (DB), W. B. S. K. Co-operative Society 
v. Bella. 

1951 Cal 97 (Pr 16) [AIR Y 38 C 28], Md. Safi v. State of West Bengali 

1951 Mad 979 (Pr 16) [AIR V 38 C 339](DB), Narasaraopeta Electric Corporation 
v. State of Madras. (The right to acquire, hold and dispose of property is 
subject to the right to take away property under Art. 31.) 


Articles 31, 
31 A, 31B 
Note 4 
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Articles 31, 
31 A, 31B 
Note 4 


In connection with the above discussion, the following observation 
of Shaw, C. J., in Commonwealth v. Alger? may be quoted : 

“Rights of property, like all other social and conventional 
rights, are subject to such reasonable limitations in their enjoyment 
as shall prevent them from being injurious and to such reasonable 
restraints and regulations established by law as the Legislature 
under the governing and controlling power vested in them by the 
Constitution, may think necessary and expedient, This is very differ- 
ent from the right of Eminent Domain,—the right of a Government 
to take and appropriate private property whenever the public exigency 
requires it, which can be done only on condition of providing a reason¬ 
able compensation therefor. The power we allude to is rather the 
Police Power ; the power vested in the Legislature by the Constitution 
to make, ordain and establish all manner of wholesome and reason¬ 
able laws, statutes, and ordinances either with penalties or without, 
not repugnant to the Constitution, as they shall judge to be for the 
good and welfare of the Commonwealth and of the subjects of the 
same.” 

In Lakshmindra Theertha Swamiar v. Commissioner Hindu 
Beligious Endowments , Madras? the Madras High Court, pointing out 
the distinction between Art. 19 (1) (f) and Art. 31 (1), observed that 
‘‘the distinction between the two articles is the difference between 
plucking the feathers of a bird one by one and killing it.” 

In Kameshwar Singh v. Province of Bihar? Shearer, J., also 
pointed out the above distinction between Ait. 19 and this article and 
observed as follows: 

“The Constitution, which the Indian people gave to themselves 
on 26th January 1950, recognises the sanctity or inviolability of 
property. Article 19 (1) (f) states : ‘All citizens shall have the right 
to acquire, hold and dispose of property.’ Under the growing com¬ 
plexities of modern life, the right of an individual to acquire, hold 
and dispose of property must necessarily be subject to numerous 
restrictions, ranging, at one end of the scale, from an absolute 
incapacity in certain individuals to hold certain property, for 
example, land in certain area in Chota Nagpur, and, at the other, to 
a provision requiring a resident in a municipal area to obtain the 
previous sanction of the municipality before making some quite 
trifling alteration in his premises. Again the right of an individual 
to retain his property is always subject to the overriding condition 
that the State may deprive him of it permanently or temporarily in 
the interests of the community as a whole. The Constituent Assembly 
recognised the existence of each of these two limitations and embo¬ 
died the former in Art. 19 (5) and the latter in Art. 31. These two 

6. (1851) 7 Cust 53 : 61 Mass 53. (Quoted in Jupiter General Insurance Co. v. 
Bajagopalan, AIR 1952 Punj 9 (Pr 112).) 

7. 1952 Mad 613 (634) [AIR V 39] (DB). 

8. 1950 Pat 392 (397, 398) (Pr 5) [AIR Y 37 C 108] : ILR 29 Pat 790 (SB). 
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articles, it is clear, deal with matters which are quite separate and 
distinct.” 

Thus, this article is not an exception to Art. 19 (1) (f).° In cases 
covered by this article, Art. 19 will have no application and hence 
when property is compulsorily acquired or taken possession of under 
cl. (2) of the article, the question of just and fair compensation does 
not fall to be decided under the provisions of Art. 19 (5), but is entirely 
to be considered with reference to this article. 10 But where property is 
not totally taken away from a person but only certain restrictions are 
placed on his rights in regard to it, the case falls under Art. 19 and not 
this article. 11 


From the above it is clear that the Constitution makes a funda¬ 
mental distinction between placing restrictions on the right of the 
person with regard to his property and totally depriving him of such 
property or taking possession of it. Whether the restrictions imposed 

9. 1950 Pat 392 (Pr 39) [AIR V 37 C 108J : ILR 29 Pat 790 (SB), Kamcshuar 
Singh v. Province of Bihar. 


10. 1951 Cal 111 (Pr 43) [AIR Y 38 C 30 B] (DB), W. B. S. K. Co-operative 
Society v. Bella. 


11. 1952 S C 339 (342) (Pr 18) [AIR Y 39] : 1952 SCR 744 : I L R (1953) Mys 
142 (SC), D. K. Nahhirajiah v. State of Mysore. (Defence of India Rules (1939), 
Rule 81 (2) (bb)—Regulation of letting and sub-letting is rather the exercise of a 
Police Power of regulation in public interest than anything done in the exercise 
of a power of Eminent Domain, in which case alone questions relating to com¬ 
pensation and public purpose will arise.) 

1951 All 746 (Pr 89) [AIR V 38 C 194] : I L R (1952) 2 All 838 (FB), Asiatic 
Engineering Co. v. Achhru Ram. (Administration of Evacuee Property Act 

(1950) — Provisions are of a drastic nature, but justifiable under Art. 19 (5)_ 

Art. 31 not applicable.) 

1953 Him Pra 95 (99) (Pr 18) [AIR V 40 C 44], Shiv Dutt v. State of Him Pra. 

(Owner’s name recorded as owner in revenue papers by Government officials_ 

But Government in occupation for a long time without payment of rent — No 
acquisition according to law—Right under Art. 19 (1) (f) is infringed.) 

1953 Hyd 157 (Pr 10) [AIR V 40 C 68] : I L R (1953) Hyd 147 (DB), Md. Habi. 
buddin v. Govt, of Hyderabad. (Administration of Evacuee Property Act (1950), 
S. 40—The necessity of confirmation of a sale contained in S. 40 being reason¬ 
able, constitutional and in exercise of the Police Power, the absence of any provi¬ 
sion relating to compensation which is a limitation on the exercise of the power 

of Eminent Domain does not make S. 40 contrary to Art. 31 of the Constitution* 
A. I. R. 1952 S C 339, Rel. on.) 


1953 Madh B 236 (239) (Pr 10) [A I R V 40 C 86] : 1953 Cri L Jour 1409 (DB), 
Mahendra Bahadur v. State of Madhya Bharat. 

1953 Nag 40 (Prs 39, 41) [AIR V 40 C 22] : I L R (1952) Nag -736 (DB), BhasJcar 
v. Mohammad Alimulla Khan. (Restrictions placed on landlord’s rights in sub- 
ss. (1) and (3) of S. 73-A of Berar Land Revenue Code.) 

1953 Orissa 171 (176) [AIR V 40 C 59] : I L R (1953) Cut 45 (DB), Sashibhusan 
\. Mangala. (Tenancy legislation diminishing the rights of the landlord is not 
a law dealing with acquisition of immovable property for public purposes and is 
not covered by this article : A. 1. R. 1946 P C 127 (PC), Foll.-Orissa Tenants 
Piotection Act (3 of 1948), S. 6 is not confiscatory and does not offend Art 31 (2) ) 
1953 Sau 73 (Pr 5) [AIR V 40 C 31] (DB), Samsudin v. Asst. Custodian , E. P. 

(Administration of Evacuee Property Act (1950), Ss. 8 to 12_Validity ) 

i951 Mad 930 (933) (Pr 14) [A I K V 38 C 329] (DB), M. B. Namazi v. Deputy 
Custodian of Evacuee Property , Madras. (Administration of Evacuee Property 
Ordinance (1949) is not for acquisition of property or taking possession.) 
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( c ) Deprivation 
of property and 
placing restric¬ 
tion on right of 
property — Dis¬ 
tinction 
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Note 4 


are such as to amount to a total deprivation of property is often a 
question of nicety and definite principles do not seem to have been 
established by the decisions yet. 


In this connection, the observations of Field, J., in his dissent- 
ing opinion in Munn v. People of Illinois} 2 may be referred to. 
After stating his view that the words “life and liberty” in the 14th 
Amendment to the American Constitution should receive a liberal 
construction, he proceeded as follows : 

“The same liberal construction, which is required for the pro¬ 
tection of life and liberty in all particulars in which life and liberty 
are of any value, should be applied to the protection of private pro¬ 
perty. If the Legislature of a State, under pretence of providing for 
the public good or for any other reason, can determine, against the 
consent of the owner, the uses to which private property shall be 
devoted, or the prices which the owner shall receive for its uses, it 
can deprive him of the property as completely as by a special Act 
for its confiscation or destruction. If, for instance, the owner is 
prohibited from using his building for the purposes for which it was 
designed, it is of little consequence that he is permitted to retain 
the title and possession; or, if he is compelled to take as compensa¬ 
tion for its use, less than the expenses to which he is subjected by its 
ownership, he is, for all practical purposes, deprived of the property 
as effectually as if the Legislature had ordered his forcible disposses¬ 
sion. If it be admitted that the Legislature has any control over 
the compensation, the extent of that compensation becomes a mere 
matter of legislative discretion. The amount fixed will operate as a 
partial destruction of the value of the property, if it fall below the 
amount which the owner would obtain by contract, and practically 
as a complete destruction, if it be less than the cost of retaining its 
possession. There is, indeed, no protection of any value under the 
Nconstitutional provision which does not extend to the use and 
income of the property, as well as its title and possession.” 

In the above case, the question was whether a law fixing the 
maximum amount that could be charged as warehouse rent, offended 
the 14th Amendment of the American Constitution, which prohibited 
a State from depriving any person of his life, liberty or property, 
without due process of law. The majority view was that there was no 
deprivation of property in such a case. Field, J., dissented from such a 
view. The principle, on which the majority view was based, was that 
when private property is devoted to a public use, it is subject to public 
regulation. On this principle, it was pointed out by Waite, C. J., that it 
has been customary in England from time immemorial and in America 
from its first colonization, to regulate ferries, common carriers, hack- 
men, bakers, millers, wharfingers, innkeepers, etc., and in so doing, to 
fix a maximum of charge to be made for services rendered, accommo¬ 
dations furnished and articles sold. 


12. (1876) 24 Law^Ed 77 (90) : 94 U S 113. 
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Although Field, J.’s opinion was only a dissenting opinion in the 

above case, his observations point out the practical difficulty of drawing 

a distinction in particular cases between deprivation of property and 
its regulation. 


The article has no retrospective application so as to affect proceed¬ 
ing which had taken place before the coming into force of the Consti¬ 
tution. Thus, where under the law, which was in force prior to the 
Constitution, a rent controller allotted a house to a private party, the 
order cannot be questioned under this article although the actual’ dis¬ 
possession of the landlord in pursuance of the order of allotment took 
place after the coming into force of the Constitution. 13 


See further, Notes 5, 11 and 12. 

Where a person complaining of an infringement of his right 

under Art. 31 is guilty of inordinate delay in applying to the High 

Court under Art. 226, the High Court may take into consideration 

such delay in determining whether it should exercise its discretion in 
bis favour. 14 


5. Clause (1)—Scope. 1 —Under this clause, which corresponds 
to Art. 21 (with this difference that while Art. 21 deals with life and 
personal liberty, this clause deals with the right of property), the 
sanctity of private property is guaranteed against merely executive 
encroachment or invasions of the right. The clause provides that 
unless there is a law” authorising the deprivation of a person of his 
property, he shall not be deprived of it. Hence, before the State can 
deprive a person of his property, it has first to arm itself with a 
law”. The clause provi des that no one shall be deprived of his 

n 95 r 2 S „° 339 (342) [A 1 R V 39 1 : 1952 s C R 744 : I L R (1953) Mrs 142 
(S C), D. K. Nabhirajiah v. State of Mysore. 

*n 19 f 3 P ?’ SU 9 „ (11) (Pr 7 > [A- 1 K V 40 C 4] : I L B (1952) Patiala 482, Devi 
Dayal v. Pepsu State. 

Articles 31, 31 A, 31B _ Note 5 

1. Important Note ; — After the Commentary was sent to the Press 
it has been reported in the newspapers (vide ‘The Hindu’ of Madras 
dated 18th and 19th December, 1953) that the Supreme Court has 
in two decisions dissented from Das, J.’s view and held that both 
clauses (1) and (2) of this article relate to the same subject and that 
in no case can a person be deprived of his property except for a public 
"purpose and on condition of payment of compensation. The judgments 
have not been reported yet in any law journal, nor have copies of 
judgments been received. Hence, it is impossible to make a correct 
appraisal of the above decisions at this stage. But it may be stated 
that the commentary which has been written on the hypothesis that 
clauses (1) and (2) are distinct provisions will require revision in the 
light of the above Supreme Court decisions. 

V 96 ® Pa ‘ 392 < Prs 39 - 67 > [AIR v 37 C 108] : ILR 29 Pat 790 (S B), Kameshwar 
Singh v. Province of Bihar. (No person shall be deprived of his property by a 

mere executive, administrative or prerogative act. If the executive takes the 

pioperty of any person, it must be prepared to justify that act under the autho- 


Articles 31, 
31 A, 31B 
Notes 4-5 

( d ) Retrospec¬ 
tive etiect 


(e) Waiver of 
right 


(a) Introductory 
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31 A, 31B 
Note 5 


( b) “Law” 
—Meaning of. 


property save by authority of law. This includes the condition that 
even where the law authorises the Executive to deprive a person of his 
property under certain circumstances, the Executive is bound to 
strictly follow the procedure which is laid down by the “law” for the 
taking of the property. 3 Where a person is deprived of his property 
under the authority of law and according to the provisions of law, he 
has no ground for complaint under the Constitution. 4 The provision 
that no person shall be deprived of his property save by authority of 
law is in a negative form. Put in a positive form, it means that a 
person may be deprived of his property by authority of law. This is 
the measure of the Fundamental Right conferred by this clause. 6 

“Law” in this clause necessarily means a valid law. But this 
means only a valid State-made law. The word “law” has the same 
meaning in this clause as it has under Art. 21, under which it has been 
laid down by the Supreme Court in Gopalan v. The State of Madras , 6 
that the word “law” means positive State-made law and does not refer 
to the principles of natural justice. Nor can the validity of a law under 
which property is taken under this clause be questioned on the ground 
of its being opposed to a supposed “spirit of the Constitution.” No 
doubt, the word “law” means a valid law; but this only means that the 


1953 Raj 78 (81) (Pr 11) [AIR V 40 C 26] :ILR (1951) IRaj 144 (DB), Surajmalv. 
Bajasthan State. (Rajasthan Public Security Ordinance (23 of 1949), S. 33(1) 
(a) — Order under S. 33 (1) (a) before expiry of Ordinance — Disobedience after 
expiry—Action under S. 33 (1) (d) cannot taken after expiry as it amounts to 
deprivation of property of the owner against whom the order is passed, within 
the meaning of Art. 31 (1) of the Constitution. (State was ordered to restore the 
property).) 

1952 Hyd 36 (Pr 4) [AIR V 39 C 17] ; ILR (1952) Hyd 180 : 1952 Cri L Jour 340 
(DB), Kistareddy v. Commr. City Police. (Where a citizen is deprived of the 
possession of his properties by the action of the police without any authority 
of law, a writ of certiorari can be granted to re-deliver the property to the 
applicant. Note : —It may, however, be questioned whether a writ of certiorari 
will lie in such a case.) 

1951 Bom 440 (448) [AIR V 38 C 100] : I L R (1952) Bom 378 (DB), Abdul Majid 
v. P. B. Nayak. 

(1948) 1 All E R 85 (90): (1948) 1 KB 349, Blackpool Corporation v. Locker. (See 
observations of Scott L. J. at p 90.) 

3. See 1951 Nag 22 (Prs 7, 8, 10) [A I R V 38 C 7] : ILR (1951) Nag 228 (DB), 
Shankarlal v. Additional Deputy Commr., Nagpur. (An order allotting a house 
passed without giving notice of the enquiry or affording an opportunity for the. 
landlord applicant to be heard in support of his claim made in the application 
that the house was needed for hie own occupation is not an order passed after 
“due enquiry” as required by the C. P. and Berar Letting of Houses and 
Rent Control Order (1949). Such an order seeks to deprive the landlord of the . 
enjoyment of his property quite arbitrarily and in utter disregard of the provi¬ 
sions of the law under which it purports to have been made and therefore is 
void as being in contravention of Art. 31 (1).) 

4. 1951 Vind Pra 11 (Pr 12) [AIR V 38 C 6], Sikhar Chand v. Bank of Baghelkhand. 

5. 1952 S C 252 (Pr 102) [AIR V 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 Pat 
565 (SC), State or Bihar v. Kameshwar Singh. (Das, J.) 

6. 1950 S C 27 (Prs 18, 109, 193) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC). 
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enactment must be within the legislative competence of the Legislature, 
that it is not opposed to any of the Fundamental Rights granted by 
the Constitution and it is otherwise in accordance with the provisions of 
the Constitution. The validity of the law does not signify its consistency 
with principles of natural justice or the “spirit of the Constitution.” 7 
The expression means nothing more and nothing less than positive 
State-made law 8 which is not ultra vires the authority by which it has 
been made on any of the grounds contemplated by the Constitution. 

Law” in this clause means lex terra or law of the land and exclu¬ 
des any law passed for the express purpose of depriving an individual or 
individuals of their rights to property. But where the Act affects a whole 
class of people, for example, the proprietors of estates and tenure- 
holders, and not merely one or more individuals as such, it is not open 
to objection under this head. 9 It was, therefore, held by the Patna High 
Court that the Bihar State Management of Estates and Tenures Act 
(21 of 1949) was not open to objection as contended by the counsel in 
that case on the ground that it was directed against a particular indivi¬ 
dual or individuals and was not the law of the land or lex terra) 0 

Further, in view of the decision of the Supreme Court in 
Charanjit Lai v. Union of India) 1 it is clear that even a law affect, 
ing a single individual or company may be valid if the law is based 
on the principle of reasonable classification discussed under Art. 14 . 


As already stated above, “law” under this article must be a valid 
law. In other words, the mere fact that an enactment has been passed 
by the Legislature will not be sufficient to validate the taking of 
property under this clause. Under such enactment, it is always open 
to the person, whose property has been taken, to question the validity 
of the enactment on the ground that it is beyond the legislative 

7. 1952 S C 252 (Pr 201) [AIR V 39]: 1952 SCR 889, 1020 & 1056 : ILR 31 Pat 565 
(SC), State of Bihar v. Kameshwar Singh. (Courts are not at liberty to declare 
an Act void, because in their opinion it is opposed to the spirit supposed to 

pervade the Constitution but not expressed in words : Cooley’s Constitutional 
Limitations, Vol. 1, p. 351, Rel. on.) 

[See 1950 S C 27 (Prs 26, 132) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. (Courts are not at liberty to declare an 
Act void on the ground of its being opposed to spirit of the Constitution.)] 

8 ; If 10 S C , 27 < Pr 193 ) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(bC), Gopalan v. State of Madras. 

1951 Hyd 1 (Pr 21) [AIR V 38 C 1] (FB), Mai,bub Begum v. Hyderabad State 

i951 Mad 974 (Pr 10) [All] V 38 C 338] (DB), Sree Meenakshi Mills v. Stale of 

. r « . authorlt y of l a "”’ means by authority of statute law (obiter), 
R 1950 S C 27 (SC), Ref —So, direction to pay additional bonus in an award 
of Industrial Tribunal is not law.) 

V 95 . 0 Pat 392 ( 396 > [A I R V 37 C 108] : I L R 29 Pat 790 (SB), Kameshwar 

Q onn f V 'v Pr ° vlnce °f Bihar. (Case under Government of India Act (1935), 
b. 299 (1), which exactly corresponds to this clause.) 

10. 1950 Pat 392 (396) [AIR V 37 C 108] : I L R 29 Pat 790 (SB), Kameshwar 
oingh v. Province of Bihar. 

1 461 1 fsC) S ° 41 <44) <Pr 8) [AIR V 38 R 9] : 1950 S C R 869 : I L R (1951) Hyd 


Articles 31, 
31 A, 31B 
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(c) Protection 
only against 
State action 


(d) Who can 
enforce right 


(e) “Deprived” 
—Meaning of 


power of the Legislature or that it is opposed to any of the Funda¬ 
mental Eights conferred by Part III of the Constitution or other 
ground. 12 » 

This clause is not directed against interference by private indivi¬ 
duals. It only applies to State action. Therefore, when a person’s 
right of property is invaded by a private individual or institution, his 
Fundamental Eight under this article is not affected and he is not 
entitled to invoke his remedy under Art. 32 for the redress of his 
grievance. 13 

When a person’s right of private property is invaded under this 
clause by his being deprived of his property without the authority of 
law, or when the law under which he is so deprived of his property is 
not valid, it is only the person whose rights are so invaded that can 
move the Court for redress and not any other person. Thus, for 
instance, where a limited liability company is deprived of its property 
and the law under which it has been so deprived is questioned as being 
invalid, it is the company that has to move in the matter and it is 
not open to a shareholder as such to do so, because a company and a 
shareholder are two different entities in the eye of the law, a company 
having a distinct legal personality apart from the shareholders of the 
company. 14 (See notes under Arts. 13, 32 and 226.) 

It is necessary to appreciate the meaning of the word “deprived” 
in this clause. It has already been seen in Note 4 that while Art. 19 
deals with the imposition of restrictions on a person’s right of private 
property, when such restrictions do not amount to his being totally 
deprived of his property, this article deals with a situation where he 
is totally deprived of his property. Thus, the Constitution makes a 
fundamental difference between the imposition of restrictions on the 
use of property and the deprivation of a person of his property. 

There are a number of American decisions some of which are 
noticed under Note 11, according to which if a person is deprived of 
the use of his property in a drastic manner, his property may be 

12. 1950 S C 27 (Pr 113) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 
(SC), Gopalan v. State of Madras. (Case under Art. 21.) 

1951 Hyd 1 (Pr 21) [AIR V 38 C 1] (FB), Mahbub Begum v. Hyderabad State. 

1951 Pat 91 (Pr 97) [AIR V 38 C 15]: ILR 30 Pat 454 (SB), Kameshwar Singh v. 
State of Bihar. 

1950 Pat 392 (Pr 39) [AIR V 37 C 108]: ILR 29 Pat 790 (SB), Kameshwar Singh v. 
Province of Bihar. 

1953 Raj 53 (57) (Pr 7) [AIR V 40 C 18] : ILR (1951) 1 Raj 770 (DB), Ghamandi 
v. Parshadi. (Rajasthan Tenants’ Protection Ordinance, S. 7, is not invalid under 
Art. 14 and hence, no objection under Art. 31 (1) arises.) 

1951 Bom 440 (448) [AIR V 38 C 100] : ILR (1952) Bom 378 (DB), Abdul Majid 
v. P. R. Nayak. 

13. 1952 S C 59 (Prs 3, 5) [AIR V 39 C 14] : 1952 S C R 391 (SC), P. D. Sham - 

dasani v. Central Bank of India. (Petitioner’s rights interfered with by Central 
Banjc of India Ltd_Art. 32 cannot be invoked.) 

14. 1951 S C 41 (64, 65) (Prs 80, 81) [AIR V 38 C 9] : 1950 S C R 869 : I L R 
(1951) Hyd 461 (SC), Charanjit Lai v. Union of India. 

(1912) 226 U S 388 (398): 57 Law Ed 267, Darnell v. Indiana. (Cited and followed 
in AIR 1951 S C 41.) 
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regarded as taken” from him so as to make just compensation payable Articles 31 

to him under the 5th Amendment to the American Constitution. It 31A, 31B * 
will be seen in that note that inasmuch as cl. (2) of this article uses Note 5 
the expression “acquired” and not “taken”, as the American Consti¬ 
tution does, the property cannot be treated in such cases as “acquired” 
under cl. (2), under which the word “acquired” has the meaning of 
a transfer of title” from the owner of the property to the State, 
while the word take” does not necessarily imply a transfer of title. 

But nevertheless, what amounts to “taking” for purposes of the 
.American Constitution may also amount to “deprivation” of property 

for purpose of our Constitution, although not to “acquisition” of 
property. 


But one important consideration has to be borne in mind in this 
connection and it is this : Under the American Constitution there are 
no distinct provisions like Art. 19 and this article. If it is held, 
following American precedents, that the restriction of a person’s right 
amounts to deprivation of his property, the result will be that the 
reasonableness of the law which authorises such restriction will not be 
open to question in a Court of law as all that cl. (1) of this article 
requires is that the deprivation must be according to law. Hence, the 
result of attributing a wide meaning to the word “deprivation” under 
this clause will be to curtail the Fundamental Right of citizens by 

denying to them the opportunity of contesting the reasonableness of 
the law under which their rights are being affected. 


Under the American Constitution there is only one provisioi 
namely, that no one shall be deprived of his life, liberty or propert 
without due process of law and, further, the expression “due proces 
of law” has a different connotation from the words “in accordanc 
with law” in Art. 21 of our Constitution or “by authority of law” i] 
this clause. The result is that ^hile under the American Constitutioi 
even when a person is totally deprived of his property, the reasonable 
ness of the law can be questioned under the due process clause, unde: 
our Constitution the reasonableness of a law can be questioned onh 
when the effect of the law is merely to impose restrictions on l 
person s right of property and not when his whole property is taker 
from him. Hence, in the context of our Constitution, it seems thal 
the word deprived” has to be given a connotation which is not only 
djstmct from acquisition” under cl. (2) of this article, but which is 
also distinct from the restrictions of a person’s rights under Art. 19. 
Hence, although the drastic reduction or the destruction of the use of 
a property for its owner by State action has been held in America to 
mount to taking’ of the property so .as to entitle the owner to 
compensation under the 5th or the 14th Amendment, yet the American 

n ° fc Seem to be a PP licable to the construction of Arts. 19 
and dl of our Constitution in their entirety. 

It has already been seen above that the word “deprivation” in 
this dause has a different connotation from the word “acquired” in 
cl. (2). The word acquired”, as will be seen in Note 11, implies a 


(f) ‘‘Deprived’ * 
and “acquired” 
—Distinction 
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(g) Clauses (1) 
and (2) — Cor¬ 
relation of 


transfer of title to the State, while the word “deprived” does not by 
itself convey any such implication. But the word is wide enough to 
cover the meaning of “acquisition” or “taking possession” of property. 
In other words, the term “deprived” has a wider connotation than the 
word “acquired” or the words “taken possession of” in cl. (2) and there 
may be “deprivation” which is neither acquisition nor requisitioning. 15 


Thus, cl. (1) and cl. (2) are not both of them merely cumulative 
provisions relating to the compulsory acquisition or taking possession 
of property by the State. Clause (1) relates to deprivation of a person 
of his property simpliciter. Clause (2) relates to certain forms of such* 
deprivation. It is only where the deprivation is in these forms that 
the conditions imposed by cl. (2) come into play. 18 When deprivation” 


15. 1953 Raj 78 (81) [AIR V 40 C 26] : ILR (1951) 1 Raj 144 (DB), Surajmal v. 
Rajasthan State. 

16. 1952 S C 252 (Pr 102) [AIR V 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 
Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

1951 S C 41 (62) (Pr 78) [AIR V 38 C 9] : 1950 S C R 869 : ILR (1951) Hyd 461 
(SC), Charanjit Lai v. Union of India. 

1953 Raj 78 (82) (Pr 14) [AIR V 40 C 26] : II/R (1951) 1 Raj 144 (DB), Surajmal 
v. Rajasthan State. (Order under Cr. P. C., S. 133, by Magistrate may require 
the demolition or destruction of property and such an order will come under 

1951 Bom^io (449) [AIR V 38 C 100J: ILR (1952) Bom 378 (DB), Abdul Majid v. 
P. R. Nayak. (Article 31 (1) represents principle of Police Power, while Art. 31 (2), 
that of Eminent Domain. But even in America the line between the two is 
extremely difficult to define and Judges and Courts have differed from time to 
time as to whether a particular case falls on one side of the line or the other I 

AIR 1951 Bom 86, Rel. on.) 

1951 Bom 121 (122) [AIR V 38 C 23]: ILR (1951) Bom 656 (DB), Reman v. State 
of Bombay. 

1951 Bom 86 (Pr 9) [AIR V 38 C 19] : ILR (1951) Bom 473 (DB), Dwarkadas v. 

Sholapur S. & W. Co. (Reversed.on appeal by Supreme Court.) 

1951 Mad 979 (Pr 16) [AIR V 38 C 339] (DBX Narasaraopeta Electric Corporation 

v. State of Madras. 

[But see 1951 Hyd 1 (Prs 21, 22) [AIR V 38 C l] (FB), Mahbub Bagum v. 
Hyderabad State. (Article 31 (1) has got to be read in the light of the other sub¬ 
clauses of the article and for interpreting the words “by authority of law” in 
cl. (1) the whole of the article should be borne in mind. This article as the 
marginal note shows relates to compulsory acquisition of property. "Hence the 
law specified in clause (1) should comply with the provisions of clause (2). The 
Hyderabad Wali-Ud-Daula Succession (Decision of Disputes) Act infringes 
Art. 31 (1) of the Constitution as it takes away the property of persons (viz., 
decree) without providing for any compensation for the same as required by 
Art. 31 (2) and'therefore is not a valid law.)] 

Important Note_After the Commentary was sent to the Press it 

has been reported in the newspapers ( vide ‘The Hindu’ of Madras dated 
18th and 19th December, .1953) that the Supreme Court has in two 
decisions dissented from Das, J.’s view and held that both clauses (1) 
and (2) of this article relate to the same subject and that in no case 
can a person be deprived of his property except for a public purpose 
and on condition of payment of compensation. The judgments have 
not been reported yet in any law journal, nor have copies of judgments 
been received. Hence, it is impossible to make a correct appraisal of 



COMPULSORY ACQUISITION OF PROPERTY 


70 5 


does not amount to “acquisition” or “taking possession”, then those 

conditions do not apply. In such cases, it is not necessary that the 

deprivation” should bo for a public purpose or that compensation 

should be paid. 17 The person “deprived” will not also be entitled to 

question the reasonableness of the law as he would be entitled to under 

Art. 19, if the law had only limited his rights and had not taken 
away the whole of his property. 

In Charanjit Lai v. Union of India, 1 * Das, J„ observed as 
follows : 

“ It . is suggested that els. (1) and (2) of Art. 31 deal with the 
same topic, namely, compulsory acquisition or taking possession of 
property, cl. (2) being only an elaboration of cl. (1). There appear 
to me to be two objections to this suggestion. If that were the 
correct view, then cl. (1) must be held to be wholly redundant and 
cl. (2), by itself, would have been sufficient. In the next place, such 
a view would exclude deprivation of property otherwise than by 
acquisition or taking of possession. One can conceive of circum¬ 
stances where the State may have to deprive a person of his property 
without acquiring or taking possession of the same. For example, 
in any emergency, in order to prevent a fire spreading, the autho¬ 
rities may have to demolish an intervening building. This depriva¬ 
tion of property is supported in the United States of America as an 
exercise of Police Power.” This deprivation of property is different 
from acquisition or taking of possession of property which goes by 
the name of “Eminent Domain” in the American law. The con¬ 
struction suggested implies that our Constitution has dealt with only 
the law of “Eminent Domain” but has not provided for deprivation 
of property in exercise of “Police Powers.” I am not prepared to 
adopt such construction, for I do not feel pressed to do so by the 
language used in Art. 31. On the contrary, the language of cl. (l) 
of Art. 31 is wider than that of cl. (2), for deprivation of property 
may well be brought about otherwise than by acquiring or taking 
possession of it. I think cl. (l) enunciates the general principle that 
no person shall be deprived of his property except by authority of 
law which put in a positive form implies that the person may be 
deprived of his property, provided he is so deprived by authority of 
law. No question of compensation arises under cl. (1). The effect of 
cl. (2) is that only certain kinds of d eprivation of property, namely, 

the above decisions at this stage. But it may be stated that the com- 
mentary which has been written on the hypothesis that clauses (l) 
and (2) are distinct provisions will require revision in the light of the 

’iJS “■£££ %22’JVT T " 0 •«' ■“ “ - >*» ™. 
‘5 ”*> : 19,2 L 

l 8 iMo 86 L (Pr 9) [AIR V 391 (DB) ' Shan,a Debi - Custodian, E. P. 
Hyd 461 (SC) ’ ^ 78) [AIR V " ° 9] : 1950 S C E 869 : ILR (1951) 

l.Ind.Con. 45. 
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those brought about by acquisition or taking possession of it, will 
not be permissible under any law, unless such law provides for 
compensation. If the deprivation of property is brought about by 
means other than acquisition or taking possession of it, no compensa-. 
tion is required, provided that such deprivation is by authority of 
law.” 

In Dwarkadas v. Sliolapur Spinning and Weaving Company, 19 
Chagla, C. J., of the Bombay High Court observed as follows : 

“Turning to Art. 31 (l), it prohibits the deprivation of property 
except by authority of law and as the Attorney-General has fairly 
conceded, there are two possible interpretations that can be put upon 
this clause. One is to read “deprivation” as meaning the same thiDg 
as “acquisition” or “taking possession” used in Art. 31 (2). The 
other interpretation is that “deprivation” is wider in its significa¬ 
tion than “acquisition” or “taking possession.” It seems to us that 
the second view is more logical and more consistent with the 
situations that may arise with which the Legislature may have to 
deal. If the first view were to be accepted, then there would be no 
provision at all for a case where the Legislature may wish to deprive 
a subject of his property without acquiring it or taking possession of 
it. The second view also presents some difficulty. But that difficulty, 
when one carefully looks into the matter, is really only on the 
surface. It is true that under the second interpretation, it would be 
open to the Legislature to deprive a subject of his property which 
deprivation may not be of the nature of acquisition or taking posses¬ 
sion, without giving any compensation to the subject at all and at 
first blush it may appear that this would be conferring upon the 
Legislature dictatorial powers of considerable magnitude. But when 
one appreciates the principles underlying the American Constitution 
on which to a considerable extent our own Constitution was based, 
one must recall to mind the two important and different principles 
which apply to acquisition of property or taking of property—the 
expression the American Constitution used in the cases of the United 
States. There a property may be acquired either on the principle of 
Eminent Domain or in exercise of Police Power. It is only in the 
former case that the State is liable to compensate the subject. In 
the latter case no compensation need be paid to the subject. There¬ 
fore, applying the same principle, we have the principle of Eminent 
Domain reproduced in Art. 31 (2) and we have the principle of 
Police Power reproduced in Art. 31 (1).” 

The “deprivation” referred to in this clause otherwise than by 
acquisition or taking possession, which are covered by cl. (2), may 
take many forms. For instance, destruction of the property will be one 
of such forms. 20 The confiscation of goods under the Sea Customs Act, 


19. 1951 Bom 86 (Pr 9) [AIR V 38 C 19] : ILR (1951) Bom 473 (DB). 

20. See 1952 S C 252 (Pr 115) [AIR V 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 
Pat 565 (SC), State of Bihar v. Kameshwar Singh. (Destruction may take place 
in the interests of public health or prevention of danger to life or property.) 
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1878, is an instance of deprivation of property according to law. 21 

In the undermentioned cases there is no deprivation of property. 22 

It has been held that the removal of the head of a Mutt is depriva. 

tion of property and not acquisition or requisitioning of property and 

that if it is done according to law, it will ho valid irrespective of the 

payment of any compensation. 23 It has also been held that where the 

State assumes control of a business concern like an electric supply 

company, there is deprivation of property within cl. (l) and if the act 

of the State is not authorised by valid law, it will be ultra vires. 2 * 
bee also the undermentioned case. 25 

It has already been discussed above whether depriving a person 
of the use of his property to any extent may itself be regarded as 
^epriving him of his property. In this connection, the meaning of 
property also becomes relevant. The question arises whether the 
deprivation of a person of some of the rights, which constitute his 
property, amounts in itself to a deprivation of property. In other 
words, the question arises whether a portion of the rights of a person 
out of the totality of his rights with regard to a certain matter, itself 
constitutes property." This question is f ully discussed in Note 25. 

1 v 5 n Ea M 8 <8 c (Pr ] 2) [AIR V 40 C ^ 6] : 1LR < 1951 > 1 (DB), Surajmal 

y. Bojasthan State. (Ordering demolition of dilapidated building on the ground 

2 os, e tr r0US C0m6S Um,er Cl - (1) and n0 sensation need be paid ) 

"> • « L J “'**•» 

2 Bennni* rri 61 ^ AIR V 39 C l 0-20 ]’ Indra Narayan v. State of West 

Bengal. (The provisions of para, 8 of the West Bengal Foodgrains (Movement 

in’’whirl ^l der ’ h f 3 n °‘ the effeC ‘ ° f ex P r0 Priating the owner of the vehicle! 

tMel“r C haS been Carded - The Paragraph "5 

WP (Pr }°l CAIR V 38 ° 338] (DB) ' Sree Meenakshi Mats v. State of 
Madras. (Property connotes totality of rights — Industrial Tribunal-Award 

V? ?o 7 i addltl0naI bonU9 is not deprivation of property.) 

(1896 165 U S 1 (27) : 41 Law Ed 611, St. Louis d San Francisco B Co v 

Mathews. (A statute making every railroad corporation liable for all property 

injured or destroyed by fire from its locomotives and givinn it an i! ° ? u, 7 

*"‘ erest ln . tRe P r °P ert y for its protection, does not deprive the company of its 
property without due process of law ) p y 01 lts 

stjjzt r "> <■>»• r, S JL., 

%ll 3 anVaV 83> ^ * 4 ° ° 26] = ILE < 1951 > 1 ^ 0>B), Surajmal v. 

ss? sswarasE 

the State of £? tl0n by De P ut 7 Commissioner amounts to deprivation of A by 
Art. 31 ( 1 ) ; AmuSVc^’[pctBeh on°) ‘ aW ^ ° 0Mtitnt “ bre “ b ° £ 
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It will be seen there that the substantial bulk of the rights of a person 
with reference to a certain matter should itself be treated as consti¬ 
tuting property, so that if the substantial bulk of the rights is taken 
away from him, his property must be regarded as taken away from 
him. The test will be whether what is left with him is of-no value or 
of an illusory nature so far as its value is concerned. 26 

6. ‘‘Deprived of his property”—Meaning of. — See NOTES 4, 5, 11, 12 
and 25. 


7. Regulation and taking of property—Distinction. — See NOTES 4, 5, 
11, 12 and 25. 


(a) Eminent 
Domain—Mean¬ 
ing 


8. “Person.’*—This article applies to every “person” and is not 
confined, like Art. 19, to “citizens”, As seen in the notes on Art. 5, 
the definition of “citizen” in this Constitution applies only to natural 
persons and not to legal persons like corporations. But inasmuch as 
this article is not confined in its application to “citizens”, it will also 
apply to corporations. 1 

Under the General Clauses Act, S. 3 (42), “person” shall include 
any company or association or body of individuals whether incorpora¬ 
ted or not. By force of Art. 367 of this Constitution, the definitions in 
the General Clauses Act are applicable to the interpretation of this 
Constitution and hence the above definition is applicable to the inter- 
pretation of the word “person” in this article, so that it includes a 
company or a corporation. 

9. “Eminent Domain”—General —As seen in Note 5, cl. (1) 
of this article indicates the principle of Police Power under the 
American Constitution and cl. (2) indicates the principle of Eminent 
Domain. 1 The words “Eminent Domain” mean the superior or the 


26. 1951 S C 41 (Prs 49, 54) [AIR V 38 C 9] : 1950 S C R 869 : ILR (1951) Hyd 
461 (SC), Charanjit Lai v. Union of India . (Per Mukherjea , J. — The test 
would certainly be as to whether the owner has been dispossessed substantially 
from the rights held by him or the loss is only with regard to some minor 
ingredients of the proprietary right.) 

1953 Raj 78 (83) (Pr. 18) [AIR V 40 C 26] : ILR (1951) 1 Raj 144 (DB), Surajmal 
v. Rajasthan State. (A person may be deprived of a “property” even though he 
has not been deprived of all the rights that he has in the property— Mukherjea, J• 
in AIR 1951 S C 41 (55) (SC), Foil.) 

Articles 31, 31A, 31B — Note 8 

1. 1951 S C 41 (Pr 76) [AIR V 38 C 9] : 1950 SCR 869 : ILR (1951) Hyd 461 
(SC), Charanjit Lai v. Union of India. 

Articles 31, 31A, 31B — Note 9 

1. Important Note. _After the Commentary was sent to the Press 

it has been reported in the newspapers (vide ‘The Hindu’ of Madras 
dated 18th and 19th December, 1953) that the Supreme Court has 
in two decisions dissented from Das, J.’s view and held that both 
clauses (1) and (2) of this article relate to the same subject and that 
in no case can a person be deprived of his property except for a public 
purpose and on condition of payment of compensation. The judgments 
have not been reported yet in any law journal, nor have copies of 
judgments been received. Hence, it is impossible to make a correct 
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paramount dominion of the State or the power of the State over all 
property in the State and refers to the power of the State to take for 
public purposes any property in the State on payment of compensa- 
tion. In other words, the power of compulsory acquisition of property 
which according to every system of jurisprudence the State possesses! 
is known as the power of “Eminent Domain” on the Continent of 
Europe and under the American Constitution. 

The power of “Eminent Domain” must be distinguished, on the 

one hand, from the Police Power and on the other from the power of 

taxation. “The three great legislative powers usually exercised by any 

Government are the power of taxation, the police power, and the power 

of eminent domain,” says Prof. Willis in his book on the Constitu 

tional Law of the United States. He distinguishes between the 
three powers as follows : 


The power of taxation may be defined as the legal capacity of 
government to impose charges upon persons or their property to 
raise revenue for governmental purposes. The police power is the 
legal capacity of the government to control the personal liberty of 
individuals for the protection of the social interests (on common 
good) of the people who established such government. The power of 
eminent domain is the legal capacity of government to take the 
private property of individuals for a public use upon the payment of 
just compensation. “Eminent domain” is the superior dominion of 
the State over all the property within the State. It is not an incident 
of tenure but an offspring of political necessity. It differs from taxa¬ 
tion in that taxation is a contribution levied on people whereas 
eminent domain is a compulsory sale of property to the Government 
although both involve the taking of property. Eminent domain differs 
from Police Power in that the Police Power is not a taking of any 
rights whether of property or a person from people, but a limitation 
on the exercise of such rights by people, although the Police Power 
may also result in making people lose their property.” 2 

Again, in another part of his book 3 Prof. Willis says : 

“The Police Power is the legal capacity of sovereignty, or one 
of its governmental agents to delimit the personal liberty of persons 
by means which bear a substantial relation to the end to be accom¬ 
plished for the protection of those social interests which reasonably 
need protection. Taxation is a legal capacity of sovereignty or one 
of its governmental agents to exact or impose a charge upon persons 
or their property for the support of Government and for the payment 
for any other public purposes which it may constitutionally carry 


appraisal of the above decisions at this stage. But it may be stated 
that the commentary which has been written on the hypothesis that 
clauses (1) and (2) are distinct provisions will require revision in the 
light of the above Supreme Court decisions. 

2. Constitutional Law of the United States by Hugh Evander Willis, 1936 Edn 

pages 224-225. “*» 

3. See p. 716 of Willis’ Constitutional Law of the United States, 1936 Edition. 


Articles 31, 
31 A, 31B, 
Note 9 





Articles 31, 
31A, 31B 
Note 9 


710 COMPULSORY ACQUISITION OF PROPERTY 

out. Eminent domain is the legal capacity of sovereignty, or one of 
its governmental agents, to take private property for a public use 
upon the payment of just compensation. Eminent domain is not an 
incident of tenure, but like taxation and the police power, it is an 
offspring of political necessity. It is the superior dominion of the 
people as a whole over one individual and the power delegated to an 
agent of the people to take the private property of such individual.” 

In the State of Bihar v. Kameshwar Singh* Mahajan, J., in 
tracing the origin of the power of the State in respect of the compulsory 
acquisition of property, observed as follows : 

“This power is a sovereign power of the State. Power to take 
property for public use has been exercised since olden times. Kent 
speaks of it as an inherent sovereign power. As an incident of this 
power of the State is the requirement that property shall not be 

taken for public use without just compensation.On the 

Continent the power of compulsory acquisition is described by the 
term “Eminent Domain”. This term seems to have been originated 
in 1625 by Hugo Grotius who wrote of this power in his work “De 
Jure Belli et Pacis” as follows: ‘The property of subjects is 
under the eminent domain of the State so that the State or he who 
acts for it may use and even alienate and destroy such property not 
only in the case of extreme necessity, in which even private persons 
have a right over the property of others, but for ends of public utility, 
to which ends those who founded civil society must be supposed to 
have intended that private ends should give way. But it is to be 
added that when this is done, the State is bound to make good the 
loss to those who lose their property’.” 

In Charanjit Lai v. Union of India* B. K. Mukherjea, J., 
observed as follows : 

“It is a right inherent in every sovereign to take and appro¬ 
priate private property belonging to individual citizens for public 
use. This right, which is described as eminent domain in American 
law, is like the power of taxation, an offspring of political necessity 
and it is supposed to be based upon an implied reservation by Govern¬ 
ment that property acquired by its citizens under its protection may 
• be taken or its use controlled for public benefit irrespective of the 
wishes of the owner.” 

In Kohl v. United States , 4 5 6 Strong, J., of the Supreme Court of 
America, observed as follows : 

“No one doubts the existence in the State Governments of the 
right of eminent domain—a right distinct from and paramount to 
the right of ultimate ownership. It grows out of the necessities of 

4. 1952 S C 252 (270, 271) [AIR V 39] : 1952 SCR 889, 1020 and 1056 : ILR 31 
Pat 565 (S C). 

5. 1951 S C 41 (Pr 48) [AIR V 38 C 9]: 1950 SCR 869: ILR (1951) Hyd461 (SC). 

6. (1875) 23 Law Ed 449 (451) : 91 U S 367. 

[See also (1893) 27 Law Ed 1015 (1017) : 109 U S 513, United States v. Jones. 

(It is an incident of sovereignty.)] 
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their being, not out of the tenure by which lands are held. It may 
be exercised, though the lands are not hold by grant from the 
Government, either mediately or immediately and independent of 
the consideration whether they would escheat to the Government in 
case of a failure of heirs. The right is the offspring of political 
necessity and it is inseparable from sovereignty, unless denied to it 
by its fundamental law.” 

In Pollard v. Hagan , 7 Justice McKinley of the Supreme Court 
of America observed as follows : 

“The right which belongs to the society, or to the sovereign* of 
disposing, in case of necessity, and for the public safety, of all the 
wealth contained in the State, is called the eminent domain. It i 3 
evident that this right is, in certain cases, necessary to him who 
governs, and is, consequently, a part of the empire, or sovereign 
power.” 

When public need requires acquisition of property, the need is 
not to be denied because of an individual’s unwillingness to sell. When 
the need arises, individuals may be required to relinquish ownership 
of property so long as they are given that just compensation which 
the Constitution requires. 8 * 10 This sums up the principle involved in the 
power of Eminent Domain. 

This power of Eminent Domain forms the subject-matter of cl. (2) 
and the subsequent clauses of this article. It will be seen that the 
clause does not expressly confer on the State the power of compulsory 
acquisition of property or the power to compulsorily take possession 
of property. The clause merely imposes certain limitations on the 
exercise of the power. But the existence of the power is necessarily 
implied in the imposition of the limitations. 

In the State of Bihar v. Kameshwar Si?igh,° Mukherjea, J., 
observed as follows : 

“It cannot.be disputed that in every Government there is in¬ 
herent authority to appropriate the property of the citizens for the 
necessities of the State and constitutional provisions do not confer 
this power though they generally surround it with safeguards 

In United States v. Jones™ Field, J., also pointed out that the 
power of Eminent Domain is an incident of sovereignty and requires 
no constitutional recognition. 

Prof. Willis in his book on Constitutional Law also points out 
that the power of Eminent Domain may be implied from the limita- 

7. (1845) 11 Law Ed 565 (570, 571) '. 3 Howard 212. 

S. (1945) 327 U S 546 (554) : 90 Law Ed 843, United States Ex. Eel. T. V. A. v. 
Welch. 

S. 1952 S C 252 (279) (Pr 79) [AIR V 39] : 1952 SCR 889, 1020 and 1056 : ILR 
31 Pat 565 (S C). 

10. (1883) 27 Law Ed 1015 (1017) t 109 U S 513. ( Mississippi and Rum River 
Boom Co. v. Patterson , 98 U S 406 : 25 Law Ed 208, Foil.) 

I .See also (1878) 25 Law Ed 206 (207) 98 U S 403, Mississippi and Rum River 

Boom Co. v. Patterson. (To same effect.)] 
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tion on the exercise of this power in the 5th Amendment. He proceeds 
to say that even if there was no such limitation, undoubtedly it would 
still be held to be an implied power of the Federal Government. 11 

The two conditions to which the power of Eminent Domain is 
subject are that private property can be compulsorily acquired or 
taken possession of by the State only for a public purpose, and secondly 
that just compensation must be paid to the owner of the property 
whenever his property is taken for a public purpose. These conditions 
are given expression to in the constitutional provisions relating to 
Eminent Domain not only in our Constitution but also in the American 
Constitution. The 5th Amendment to the American Constitution pro¬ 
vides that private property shall not be taken for public use without 
just compensation. Clause (2) of this article also lays down the above 
mentioned two conditions as necessary concomitants of the power of 
compulsory acquisition or taking possession of private property. 

But the question has arisen whether even apart from any specific 
constitutional requirement the very conception of compulsory acquisi¬ 
tion involves, as necessary ingredients of the power, the conditions as 
to a public necessity and payment of just compensation. Under our 
Constitution, the question has become purely academical owing to the 
decision of the Supreme Court in the State of Bihar v. Kameshwar 
Singh. 12 In that case, it was held by the majority of the Court that 
cl. (2) of this article provides for both the conditions, namely, the 
existence of a public purpose and the obligation to pay just compensa¬ 
tion. 13 In view of this decision of the Supreme Court, it is a matter of 
purely academical interest to consider whether the very conception of 
compulsory acquisition of property necessarily implies, apart from 
any provision of the Constitution, the elements as to the need of a 
public purpose and payment of compensation. Still it may be noted 
that in the above case Mahajan, J., took the view that public purpose 
was an inherent element in the conception of compulsory acquisition 
of property by the State but that the obligation to pay compensation, 
although a necessary incident of that power, was not a part of that 
conception. He observed as follows : 

“The sovereign power to acquire property compulsorily is a 
power to acquire it only for a public purpose. There is no power in 

11. Willis on Constitutional Law of the United States, 1936 Edn., p. 225. 

12. 1952 S C 252 (272, 273) [AIR Y 39] : 1952 SCR 889, 1020 and 1056 : ILR 
31 Pat 565 (S C). 

13. 1953 Madh B 97 (Prs 44, 98, 2) [AIR V 40 C 46] (FB), Maloji Rao v. State of 
Madhya Bharat. (Per Dixit and Chaturvedi, JJ., (Shinde C. J. dissenting )— 

The existence of a public purpose as a condition precedent to the exercise of the 
power of compulsory acquisition being a provision of Art. 31 (2), an infringement 
of such a provision cannot, under Art. 31 (4), be put forward as a ground for 
questioning the validity of the Act : AIR 1952 S C 252 (S C) Rel. on — (Note : 
Shinde, C. J. has held .that Mukherjea , J., has agreed with Mahajan and 
Aiyar , JJ ., in AIR 1952 S C 252.) 

[See however 1952 Sau 114 (119) (Pr 13) [AIR V 39] (SB), Kalilca Kumar v. 
Saurashtra State. (In this case it was held that the majority view in A I R 
1952 S C 252 (S C) was that public purpose was not “provided” by cl. (2).)] 
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the sovereign to acquire private property in order to give it to 
private persons. Public purpose is a content of the power itself. 
Eeference in this connection may be made to Willoughby’s Consti.' 
tutional Law, p. 795. Therein it is stated : 

As between individuals no necessity, however great, no 
exigency, however imminent, • no improvement, however valu¬ 
able, no refusal, however unneighbourly, no obstinacy, however 
unreasonable, no offers of compensation, however extravagant, 

can compel or require any man to part with an inch of his 
estate.’ 

Public purpose is an essential ingredient in the very definition of 
the expression “Eminent Domain” as given by Nichols and other 
constitutional writers, even though obligation to pay compensation 
is not a content of the definition but has been added to it by judicial 
interpretation. The exercise of the power to acquire compulsorily is 
conditional on the existence of a public purpose and that being so, 
this condition is not an express provision of Art. 31 (2) but exists 
aliunde in the content of the power itself and that in fact is the 
assumption upon which this clause of the article proceeds.” 

Chandrasekhara Aiyar, J., also agreed with the above view. 

But as regards compensation even Mahajan, J., conceded that it 

was not an inherent ingredient of the very definition of compulsory 

acquisition of property and that although a necessary incident of the 

power, it stemmed from a different conception. He observed as follows 
on this aspect : 

“The relationship between the individual’s right to compensa¬ 
tion and the sovereign’s power to condemn is discussed in Thayer’s 
Cases on Constitutional Law (Vol. I, p. 953) (mentioned on p. 3 
of Nichols on Eminent Domain) in these words : 

But while this obligation to make compensation is thus well 
established and clear, let it be particularly noticed, upon what 

• “j . ^ upon the natural rights of the 

individual. On the other hand, the right of the State to take 

springs from a different source, namely, the necessity of 
government. These two, therefore, have not the same origin; 
they do not come, for instance, from any implied contract 
between The State and the individual, that the former shall 
„ k ave the property if it will make compensation; the right is no 
mere right of pre-emption and it has no condition of compen¬ 
sation annexed to it either precedent or subsequent; but there 
is a right to take, and attached to it as an incident, an obligation 
to make compensation; this latter, morally speaking, follows 
the other, indeed like a shadow but it is yet distinct from it, 
and flows from another source.’ 

Shorn of all its incidents, the simple definition of the power to 
acquire compulsorily or of the term Eminent Domain is the power 
of the sovereign to take property for public use without the owner’s 
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consent. The meaning of the power in its irreducible terms is : (a) 
power to take, (b) without the owner’s consent, (c) for the public use. 
The concept of public use has been inextricably related to an appro¬ 
priate exercise of the power and is considered essential in any 
statement of its meaning. Payment of compensation,•though not an 
essential ingredient of the connotation of the term, is an essential 
element of the valid exercise of such power. Courts have defined 
Eminent Domain so as to include this universal limitation as an 
essential constituent of its meaning. Authority is universal in 
support of the amplified definition of ‘Eminent Domain’ as a power 
of the sovereign to take property for public use without the owner’s - 

consent upon making just compensation.I agree with the 

learned Attorney-General that the concept of acquisition and that 
of compensation are two different notions having their origin in 
different sources. One is founded on the sovereign power of the 
State to take, the other is based on the natural right of the person 
who is deprived of property to be compensated for his loss. One is 
the power to take, the other is the condition for the exercise of that 
power. Power to take was mentioned in Entry 36 (List 2, Sch. VII), 
while the condition for the exercise of that power was embodied in 
Art. 31 (2) and there was mo duty to pay compensation implicit in 
the content of the entry itself.” 

See also the undermentioned case. 14 

The question as to whether the elements of public necessity and 
compensation are inherent in the very definition of “compulsory 
acquisition of property by the State” has a bearing upon the interpre¬ 
tation of cl. (2) of this article. According to Mahajan, J., as already 
stated, the element of public purpose being inherent in the definition 
of the power of compulsory acquisition does not form subject of specific 
enactment in cl. (2); but the element of compensation not being an 
inherent ingredient of the very conception of definition of “compulsory 
acquisition of property” has been made the subject of specific enact¬ 
ment in cl. (2). 

The question as to what has been enacted in cl. (2) is relevant for 
the purpose of understanding cl. (4) under which certain laws” are 
expressly protected from being impeached on the ground that they 
contravene the provisions of cl. (2), thereby giving rise to the question 
as to the meaning of the expression the provisions of cl. (2). 
According to Mahajan, J.’s view, public purpose is not a part of the 
provisions of cl. (2) and the protection conferred by cl. (4) will not 
apply to a defect in an enactment due to the absence of public purpose. 
But a defect due to the absence of proper provision for compensation 
will be covered by cl. (4) as being a provision of cl. (2). According to 
the majority view, in the above-cited decision of the Supreme Court, 
both elements form part of the provisions*of cl. (2) and the controversy 
as to whether either of them is inherent in the definition of “compulsory 

14. (1883) 27 Law Ed 1015 (1017) : 109 U S 513, United States v. Jones . 
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requisitioning of property” has, as already said, therefore, become 
purely an academical matter. 

Further, whether regarded as inherent ingredients of the power of 
. compulsory acquisition or not, it is firmly established that the two 
elements, namely, of public purpose and the obligation to pay compen¬ 
sation, are necessary conditions attached to the power. 16 

In the State of Bihar v. Kameshwar Singh}° Patanjali Sastri, C. J. f 
observed as follows in this connection : 

“The exercise of such power (power of compulsory acquisition of 
private property by the State) has been recognised in the jurispru¬ 
dence of all civilised countries as conditioned by public necessity and 
payment of compensation. All legislation in this country authorising 
such acquisition of property from Regulation 1 of 1821 of the Bengal 

Code down to the Land Acquisition Act, 1891, proceeded on that 
footing.” 

Thus the following propositions are deducible : 

(1) Private property can be taken by the State for a public use on 

payment of compensation. 

(2) Private property cannot be taken for a private purpose even on 

payment of compensation. (See Note 19.) 

(3) Private property cannot be taken for a public purpose without 

paying just compensation. 17 

In Pennsylvania Goal Company v. Mahon, 18 Holmes, J., observed 
as follows : “A strong public desire to improve the public condition is 
not enough to warrant achieving the desire by a shorter cut than the 
constitutional way of paying for the change.” These observations were 
quoted with approval by Das, J., in Gharanjit Lai v. Union of India} 9 
where his Lordship pointed out that the mere fact, that the law in 
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15. 1952 S C 252 (272, 273) [AIR V 39] : 1952 SCR 889, 1020 and 1056 : I L R 
31 Pat 565 (S C), State of Bihar v. Kaineshioar Singh. 

16. 1952 S C 252 (262) [AIR V 39] : 1952 SCR 889, 1020 and 1056 : ILR 31 
Pat 565 (S C). 


S c 252 (293) [AIR V 39] : 1952 SCR 889, 1020 and 1056 : ILR 31 Pat 
565 (S C), State of Bihar v. Kameshwar Singh. 

(1919) 1919 App Cas 744 (744) : 121 L T 361, Central Control Board v. Cannon 

Brewery Company Ltd. (Power to take compulsorily raises by implication ri»ht 
to payment.) ° 

1 o° U S 499 (509 ’ 510) : 40 Law Ed 510 ' Chappell v. United States 
(1889) 133 US 553 (562) :.33 Law Ed 740, Searl v. School District No. 2 in the 
Lo-unty of Lake. (The compensation must be just not only to the individual 
whose property is taken but to the public which is to pay for it ) 

(1871) 20 Law Ed 557 (560) : 13 Wall 166, Pumpelly v. Green Bay Co. (By the 
gBnera 1 law of European nations and the Common Law of England, it was a 
qualification of the right of Eminent Domain that compensation should be made 
for private property taken or sacrificed for public use and the constitutional provi- 
sions of the U. S. and of the several States which declare that private property 

8 tak . en . f ? r publlc use without just compensation were intended to 

establish this principle beyond legislative control.) 

18. (1922) 260 U S 393 (416) : 67 Law Ed 322. 

1 461 1 ( 9 S cf ° 41 (63) (Pr ?9> [AIR V 38 ° 9] : 1950 S 0 R y69 : ILR (1951) Hyd 



716 


COMPULSORY ACQUISITION OF PROPERTY 


Articles 31, 
31A, 31B 
Notes 9-10 


(a) Introductory 


(b) Comparison 
with S. 299 (2) 
of Govt, of India 
Act, 1935 


question in that case had been passed to redress a situation that had 
arisen on account of mismanagement and neglect of an important 
industrial concern which had prejudicially affected the production of 
an essential commodity and had caused serious unemployment among 
a certain section of the community, would not entitle the State to take 
possession of the concern compulsorily and its business without paying 
compensation. (See also Notes 10, 19 and 20.) 

(g) Eminent Domain not subject to contract _See Note 25, 

10. Clause (2) —Scope of. — The scope of cl. (2) in relation to 
cl. (1) has already been considered to some extent in Notes 4 and 5. 
As stated therein, whereas cl. (l) is concerned with what corresponds 
to the Police Power of the State under the American Constitution, 
cl. (2) and the subsequent clauses are concerned with the power of 
Eminent Domain. 1 As pointed out in Note 9, the power of Eminent 
Domain is usually not expressly conferred on the State by the Consti¬ 
tutions of the world. It is a power which is an inherent part of 
sovereignty and is assumed to exist without any specific provision for 
it. The Constitutions only provide the limitations to which that power 
is subject and the existence of the power is to be inferred from the 
limitations thereby imposed. In accordance with this universal system, 
our Constitution also does not in cl. (2) expressly confer a power of 
compulsory acquisition of property on the State but only enacts the 
limitations on the powers and leaves the existence of power to be 
implied from the provisions of these limitations. (See Note 9.) 

Before considering the conditions prescribed by this clause for 
compulsory acquisition or taking possession of private property by the 
State, the other aspects of the clause may be considered. The clause 
may be compared with sub-section (2) of S. 299 of the Government of 
India Act, 1935, to which it corresponds. (See Note 1.) The first point 
of difference that may be noticed is that S. 299 (2) only provided for 
compulsory acquisition of property and did not refer to the compulsory 
taking possession of property. This gave rise to the question whether 


Articles 31, 31A, 31B — Note 10 

1. Important Note_After the Commentary was sent to the Press, it 

has been reported in the newspapers (vide ‘The Hindu’ of Madras 
dated 18th and 19th December, 1953) that the Supreme Court has in' 
two decisions dissented from Das, J.’s view and held that both els. (1) 
and (2) of this article relate to the same subject and that in no case 
can a person he deprived of his property except for a public purpose 
and on condition of payment of compensation. The judgments have 
not been reported yet in any law journal, nor have copies of judgments 
been received. Hence, it is impossible to make a correct appraisal of 
the above decisions at this stage. But it may be stated that the com¬ 
mentary which has been written on the hypothesis that els. (l) and (2) 
are distinct provisions will require revision in the light of the above 
Supreme Court decisions. 
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compulsory requisitioning of property was contemplated by the provi- 
sion (See Notes 11 and 12). The next point that may bo noticed is 
that while S. 299 (2) referred to the compulsory acquisition of any land, 
or any commercial or industrial undertaking, or any interest in, or in 
any company owning, any commercial .or industrial undertaking, it did 
not apply to the compulsory acquisition of movable property. Clause (2) 
of the present article covers both movable and immovable property. 

The provisions as to public purpose and compensation in both 
S. 299 and the present article are similar. 

Corresponding to the enlargement of the scope of cl. (2), so as to 
include the requisitioning of property, the entries in the legislative lists 
m Sch. VII to this Constitution also refer to the requisitioning of 
property, 1 2 as well as the acquisition of property, whereas Item 9 in 
List 2 of Sch. VII to the Government of India Act, 1935, only 
referred to the compulsory acquisition of land, which led to the decision 
of the Bombay High Court 3 that the State Legislature had no power 
to make a law for the requisitioning of property. It is now clear that a 
law can provide both for the compulsory acquisition as well as 
compulsory requisitioning of property by the State. 4 5 

The result of including compulsory requisitioning within the 
purview of this clause is that even for requisitioning, compensation 
must be paid by the Government. Further, the requisitioning can only 

„ be for a Public purpose. A law permitting requisitioning of property 
for any other purpose will be void . 6 


2 . 1950 Pat 392 (416) [AIRV37C 108] : I L R 29 Pat 790 (SB), Kameshwar 
Sm • v. Province of Bihar. 

3. 1946 Bom 216 (247) [A I R V 33 C 59] : I L R (1946) Bom 517 : 47 Cri L Jour 

594, Tan Bug Taim v. Collector of Bombay. (Dissented from in AIR 1952 Puni 
7 (Prs. 7, 8, 9) (DB).) J 

4. 1953 Cal 223 (225) [AIR V 40 C 77], Abdul Hamid v. State of West Bengal. 

1953 Mad 252 (256) [AIR V 40 C 95], Nataraja v. Madras State. 

1952 Punj 70 (Prs 7, 8, 9) [A I R V 39 C 21]: I L R (1951) Punj 438 (DB), Sliyam 
Knshen v. State of Punjab. 

1 ?f 2 u R ? j o 37 (Pr 6 > 1 R V 3Q ] : I L R (1951) 1 Raj 853 (DB), Jeewan Pam v. 

United State of Rajasthan. (Rajasthan Premises (Requisition and Eviction) 

Ordinance (11 of 1949), S. 1—Validity of Ordinance—Provisions of Art. 31 (2) of 

Cpnstitution have been fully complied with by Ordinance—Ordinance is not void.) 

5 i953 Cal 223 (225) [A I R V 40 C 77], Abdul Hamid v. State of West Bengal. 
(Both for acquisition and requisitioning of property by the State, “public pur- 
pose” is necessary and the question is justiciable.) 

1952 Bom 16 (22) (Pr 16) [AIR V 39 C 2], State >of Bombay v. Heman Santilal. 
(Act authorising requisitioning of property for “any purpose” will be void un¬ 
less it is saved under any of the clauses (3) to (6) of Art. 31.) 

1951 Bom 121 (Prs 4, 5) [A I R V 38 C 23] : I L R (1951) Bom 656 (DB), Heman 
v. State of Bombay. (Section 6 (4) (a) of the Bombay Land Requisition Act (33 
of 1948) entitles the Executive to requisition property not merely for a public 
purpose but for any purpose and thus clearly contravenes Art. 31 (2) of the Con¬ 
stitution—But as it is an existing law enacted by a competent Legislature more 
than 18 months before the coming into force of the Constitution, it is saved by 


Articles 31, 
31 A, 31B 
Note 10 


(c) Requisition¬ 
ing of property 



Articles 31, 
31 A, 31B 
Note 10 


(d) Conditions 

for acquiring or 
taking posses¬ 
sion of property 


(e) Public pur¬ 
pose—Existence 
of 
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The words taken possession of” in this clause, however, are not 
synonymous with the requisitioning of property. The mere fact that 
the relevant entries in the legislative lists use the expression “requisi¬ 
tioning” is not sufficient to restrict the meaning of the words “taken 
possession of” in this clause which, although wide enough to include 
the requisitioning of property, are wider than mere requisitioning. 6 

As regards the requirements laid down by cl. (2), it is now well* 
settled that both the conditions which are regarded universally as 
necessary concomitants of the power of Eminent Domain are prescribed 
by this clause and as such constitute “provisions” of the clause. 7 The 
question whether these two elements are inherent in the very definition 
of the “compulsory acquisition of property” and its bearing on the 
construction of this clause with regard to what is to be held as “provided 
for” in cl. (2), has already been discussed in Note 9. 

A further feature of the clause which has given rise to the question 
whether both public purpose and compensation can be said to be 
“provided for” by the clause, is the fact that with regard to public 
purpose, it is not expressly provided in the clause that, unless the law 
is enacted for a public purpose or authorises the acquisition of property 
only for a public purpose, the property cannot be acquired. Such a 
provision is made only with reference to compensation. With regard to 
public purpose, the clause only refers to the acquisition or compulsory 
taking possession of property for public purposes under a law authorising 
the taking of such possession or such acquisition. In other words, the 
clause assumes the existence of a law authorising the compulsory acqui¬ 
sition of property for public purposes, and does not in terms lay down 

the existence of a public purpose as a condition precedent for a law 

# 

authorising the compulsory acquisition of property. Notwithstanding 
this feature, it is the settled view, as already stated, that this clause 
provides not only for the payment of compensation but also for the 
existence of a public purpose as a necessary condition for compulsory 
acquisition or taking possession of private property by the. State. 

Art. 31 (5) (a)—It is, therefore, a valid provision of lav? though it provides for 
requisition for a purpose other than a public purpose.) 

6. 1950 Pat 392 (416) [A I R V 37 C 108] : I L R 29 Pat 790 (SB), Kameshwar 
Singh v. Province of Bihar. 

7. 1952 S C 252 (263) (Pr 11) [AIR V 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 

Pat 565 (SC), State of Bihar v. Kameshivar Singh. (Per Patanjali Sastri, C. J. % 
Mukherjea and Das JJ.) 9 

1951 S C 41 (Pr 48) [AIR V 38 C 9] : 1950 S C R 869 : ILR (1951) Hyd 461 (SC), 
Charanjit Lai v. Union of India. * 

1951 All 674 (681) (Pr 29) [AIR V 38 C 182] : I L R (1952) 2 All 46 (FB), Surya 
Palsingh v. U. P. Govt. 

1952 Punj 70 (Prs 10, 11) [AIR V 39 C 21] : I L R (1951) Punj 438 (DB), Shyam 
Krishen v. State of Punjab. 

1951 Bom 121 (122) [A I R V 38 C 23] : I L R (1951) Bom 656 (DB), Hemail v. 
State of Bombay. 

1951 Bom 86 (Pr 6) [AIR V 38 C 19] : ILR (1951) Bom 473 (DB), Diuarkadas v. 
Sholapur S. & W. Co. 

[See 1952 Punj 9 (Pr 29) [A I R V 39 C 2] : ILR (1952) Punj 11 (DB), Jupiter 
General Ins. Co. v. Pajagopalan.] 
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In this connection, it was pointed out by Patanjali Sastri, C. J., 
in the State of Bihar v. Kamcshwar Singh ,“ that the clause is worded, 
so far as this matter is concerned, exactly as sub-section (2) of S. 299 of 
the Government of India Act, 1935. The opinion of the learned Chief 
Justice was that the clause was copied with minor variations from 
S. 299 (2) of the Government of India Act, 1935, which was undoubtedly 
designed to give effect to the recommendation of the Joint Parliamen 
tary Committee in paragraph 369 of their Report, that two conditions 
should be imposed on expropriation of private property. The Joint 
Parliamentary Committee observed as follows in their report : 


We think that some general provision should be inserted in 
the Constitution Act safeguarding private property against expro. 
pnation in order to quiet doubts which have been aroused in recent 
years by certain Indian utterances. It is obviously difficult to frame 
any general provision with this object without unduly restricting the 
powers of the Legislature in relation particularly to taxation ; in 
fact, most of the same difficulties would be presented as those which 
we have discussed above in relation to Fundamental Rights. We do 
not attempt to define with precision the scope of the provision we 
have in mind, the drafting of which will require careful consideration 
for the reasons we have indicated ; but we think that it should secure 
that legislation expropriating or authorising the expropriation of the 
property of particular individuals should be lawful only if confined 
to expropriation for public purposes and if compensation is deter- 
mined, either in the first instance or on appeal by some independent 


As pointed out by Patanjali Sastri, C. J„ it is clear from the Joint 
Parliamentary Committee Report that S. 299 (2) of the Government of 
India Act, 1935, was intended to secure fulfilment of two conditions 
subject to which alone legislation authorising expropriation of private 
property should be lawful and it is reasonable to conclude that Art. 31 
(21 was also intended to impose the same two conditions on legislation 

expropriating private property. The learned Chief Justice concluded as 
follows on this aspect of the matter : 

“In other words, Art. 31 (2) must be understood as also pro. 
vidmg that legislation authorising expropriation of private property 
should be lawful only if it was required for-a public purpose and 
provision was made for payment of compensation. Indeed if this 

were not so there would be nothing in the Constitution to prevent 

acquisition for a non-public or a private purpose and without pay. 
ment of compensation, an absurd result. It cannot be supposed that 
e framers of the Constitution while expressly enacting one of the 
two well-established restrictions on the exercise of the right of Emi- 
nent Domain left the other to be imported from the common law. 

Article 31 (2) must, therefore, be taken to provide for both the 
limitations in express terms.” 

8. 1952 S C 252 (263) [AIR V 39]: 1952 SCR 889,1020 & 1056: ILR31 Pat 565 (SC). 
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(f) “Public pur- 
pose" and 
“compensa¬ 
tion"—Whether 
implied from 
entries in legis¬ 
lative lists 


(g) Above con¬ 
ditions whether 
implied from 
‘Spirit of Con¬ 
stitution’ 


As already stated, (see Note 9) Mahajan and Chandrasekhara 
Aiyar, JJ., in the above case were of the view that cl. (2) only “pro¬ 
vided” for the payment of compensation and did not “provide” for 
the legislation being required for a public purpose, although both the 
learned Judges held that the element of public purpose was an essential 
factor in the power of compulsory acquisition which, however, (accord¬ 
ing to them) was to be spelt out, not from cl. (2) itself but otherwise, 
from the common law, and as an implied element of the entries in the 
legislative lists relating to compulsory acquisition or requisition of 
property. 

The next question is whether the elements of public purpose and 
compensation can be regarded as implied in the relevant entries in the 
legislative lists, namely, Entry 33, List 1, Entry 36, List 2, read 
with Entry 42, List 3. On this question also, the position that must 
be taken as settled now is that these elements constitute exclusively 
the subject-matter of “provision” by cl. (2) of this article and do not 
arise by implication from the entries in the legislative lists. On the 
question of compensation , it was the unanimous opinion of all the 
Judges of the Supreme Court in the State of Bihar v. Kameshwar 
Singh 9 cited above, that compensation is a matter provided for only 
by cl. (2) and not implied in the entries in legislative lists. Even 
Mahajan and Chandrasekhara Aiyar, JJ., were of this view. It was 
only with reference to the element of public purpose that there was a 
difference of opinion, but the majority view was that even public pur¬ 
pose was a matter provided for by cl. (2) and not implied from the 
legislative entries above referred to. 

The next question is whether, apart from the provisions of the 
Constitution, these two elements can be inferred from the “spirit of 
the Constitution.” On this question also, the Supreme Court in the above 
decision has given a final answer, namely, that in view of the provi¬ 
sions of cl. (2), there is no room for implication of these elements 
from the “spirit of the Constitution.” The well-known principle of 
expressum facit cessare taciturn (what is expressed, makes what is 
silent to cease) shows that in the express and specific provision in 
cl. (2)'there is no room for resort to any general principles of the 
common, law or the “spirit of the Constitution”. 10 

The undermentioned decisions 11 holding that cl. (2) of this article 
and sub-s. ( 2) of S. 299 of the Government of India Act, 1935, only 

9. 1952 S C 252 (Pr 42) [AIR V 39]: 1952 SCR 889, 1020 & 1056 : ILR 31 Pat 565 
(SC). 

10. 1952 S C 252 (Prs 201, 231) [A I R V 39] : 1952SCR 889, 1020 & 1056: ILR 
31 Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

11. 1951 Pat 91 (Pr 33) [A I R V 38 C 15] : ILR 30 Pat 454 (SB), Kameshwar 
Singh v. State of Bihar. 

1950 Pat 392 (Pr 5) [A I R V 37 C 108] : ILR 29 Pat 790 (SB), Kameshwar Singh 
v. Province of Bihar. 

1951 Mad 979 (Pr 14) [AIR V 38 C 339] (DB), Narasaraopeta Electric Corporation 
v. State of Madras. (Section 299 (2), Government of India Act, does not impose 
a condition that the acquisition should only be for a public purpose as on a 
plain reading it only requires that provision should be made for payment of com¬ 
pensation for the property acquired either by fixing the amount of compensation 
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provide for compensation and not for public purpose, must be regarded 

not good law in view of the majority view in the decision of the 
CSupreme Court referred to above. 

In the Ameiican Constitution, the 5th Amendment only provides 
that private property shall not be taken for public use without just 
compensation. The provision, therefore, does not require that the law 
•nnder which the property is taken must itself provide for the payment 
<of compensation. Under cl. (2) of this article, however, the law under 
which property is acquired or taken possession of compulsorily must 
•itself provide for compensation. Under the American Constitution if 
private property is taken for a public use, the Government becomes 
■subject to an obligation to pay compensation by virtue of the provision 
:in the Constitution itself. Under our Constitution, the obligation to 
pay compensation is required to be provided for by the laio under 
which property is acquired or compulsorily taken possession of. So the 
'•obligation arises under our Constitution through the law and not 
■directly from the Constitution itself as in America. 12 

A law for the acquisition or requisitioning of property, although 
it may satisfy the conditions of cl. (2), will be invalid if it contravenes 
•any other provision of the Constitution. 13 


11. ‘Acquire.”—“Acquisition” means and implies the acquiring 
<ot the entire title of the expropriated owner, whatever the nature or 
the extent of that title might be. The entire bundle of rights which 
were vested in the original holder -would pass on an acquisition to the 
acquirer, leaving nothing to the former. In taking possession, on the 
•other hand, the title to the property admittedly remains in the original 
holder, though he is excluded from possession or enjoyment of the 
property. Clause (2) of this article makes a clear distinction between 
acquisition of property” and “taking possession” of it. 1 


or at any rate specifying the principles and the manner in which it has to 
be determined — While a limited restriction in respect of acquisition of land 
is imposed by sub-section (3) of the section, there is no express language requir¬ 
ing that the acquisition should be only made if it is required for a public 
purpose.) 

a 2 ^^ e ,t 1 ? 84 L 112 , U , S 645 (65 °’ 657) : 28 Law Ed 846 ’ Uniled Slates v - Great 
I'aUs Mfg. Co. (When private property is taken by Government, Government 

is under imphed obligation to pay compensation Such obligation arises out 
of implied contract.) 

13 . 1952 Bom 461 (462) (Pr 3) [AIR V 39] : ILR (1953) Bom 44 (DB), Jagrvant 

Kaur v. btate of Bombay. (Land requisitioned for Harijan colony_Requisition 

•contravenes Constitution of India, Art. 15 (1) (before amendment).) 


Articles 31, 31A, 31B — Note 11 

1. 1951 S C 41 (Prs 49, 54) [AIR V 38 C 9] : 1950 S C R 869 : 
461 (SC), Charanjii Lai v. Union of India. 


ILR (1951) Hyd 


1952 All 703 (704) (Pr 4) [AIR V 39] (FB), Raman Das v. Stale of Uttar Pradesh 

1952 Punj 9 (15) (Pr 31) [AIR V 39 C 2] : I L R (1952) Punj 11 (DB), Jumter 
General Ins. Co. v. Rajagopalan. 


1951 Bom 440 (448) [AIR V 38 C 100] : ILR (1952) Bom 378 (DB), Abdul Majid 
v. B. R. Nayak. J 


l.Ind.Con. 46. 


Articles 31, 
31 A, 31B 
Notes 10-11 
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(b) Power to 
‘acquire’ if in¬ 
cludes power to 
‘requisition’ 


(c) “Depriva¬ 
tion” and “ac¬ 
quisition”—Dis¬ 
tinction 


Thus, transfer of ownership to the State from the previous owner 
is necessary to constitute acquisition, but not for taking possession. Ia 
other words, acquisition implies two ideas, namely, the idea of one 
gaining something and that of another being deprived of it. There 
must be divesting of one person and the vesting of the property in 
another person. 2 

Section 299 (2) of the Government of India Act, 1935, only used 
the expression “acquisition.” A question has arisen as to whether 
acquisition would include also requisitioning, in other words, whether 
requisitioning of a property was only a form of acquiring it. It has 
been held by the Bombay High Court that the word “acquisition” 
would not include the requisitioning of property. 3 But the Punjab 
High Court has held that “acquisition” would include requisitioning 
and that requisitioning is only temporary acquisition. 4 

Clause (2) expressly provides for acquiring as well as taking 
possession of property for public purposes. The words “taken possession 
of” are wide enough to include requisitioning of property also. But 
taking possession is not synonymous with requisitioning of property 
hut is a wider term. 5 

It has already been seen in Note 5 that deprivation of a person 
of his property is a wider expression than acquisition or taking posses¬ 
sion of his property and that acquisition and taking possession are 
only certain forms of deprivation. Hence, although acquisition requires 
as a necessary element thereof the transfer of title from the previous 
owner of the property, deprivation does not necessarily require such 
transfer of title. In other words, there may be deprivation of property 


1951 Bom 86 (Prs 7, 8) [AIR V 38 C 19] : ILR (1951) Bom 473 (DB), Dwarkadas 
v. Sholapur S . and W, Co. (Transfer of ownership is necessary for acquisition 
but not for taking possession.) 

2. 1953 Him Pra 95 (Prs 18, 19, 24) [AIR V 40 C 44], Shiv Duit v. State of 
Him. Pra. (Merely entering on and retaining possession without paying rent to 
the owner of property for a long time, without taking any steps to acquire the 
land according to law, does not amount to ‘acquisition’ of property and so long 
as the owner’s title is recognized by the State by entering his name as owner in 
the revenue 'records, the right infringed is only under Art. 19 and not Art. 31.) 

1953 Raj 78 (81) (Pr 12) [AIR V 40 C 26]: ILR (1951) 1 Raj 144 (DB), Surajmal 
v. Bajasthan State. (‘Acquisition’ means acquisition of title to the property 
and includes the taking of possession — Beneficial enjoyment by the State is 
necessary for applicability of cl. (2).) 

1952 Mad 203 (Pr 14) [AIR V 39 C 98] (DB), Bajah of Bolbili v. State of Madras, 

3. 1952 Bom 16 (Prs 8, 9, 11) [AIR V 39 C 2] (DB). State of Bombay v. Heman 
Santilal. (Bombay Land Requisition Act (23 of 1948)lis not ultra vires on the 
ground that it authorises requisitioning for a purpose which is not public.) 

1946 Bom 216 (247) [AIR V 33 C 59] MLR (1946) Bom 517, Tan Bug Taim v. 
Collector of Bombay. 

4. 1952 Pnnj 70 (Pr 11) [AIR V<39 C 21] : I L R (1951) Punj 438 (DB), Shy am 
Erislien v. State of Punjab. 

5. 1951 Bom 86 (Prs 7, 8) [AIR V 38 C 19]: ILR (1951) Bom 473 (DB), Duarka- 
das v. Sholapur S. end W. Co. 
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even though there is no transfer of title to the State. 6 Thus, the 
removal from office of the head of a Mutt, it has been held, would 
constitute a deprivation of property but not an acquisition of property. 7 

Similarly, the Bombay High Court has held that the Administra¬ 
tion of Evacuee Property Ordinance of 1949 did not involve a transfer 
of title to the State and hence there was m3 compulsory acquisition of 
property under the Act. The only effect of vesting the property in the 
Custodian was to give the Custodian certain powers for the purpose of 
managing and administering the property. The title of the evacuee 
remained, as it were, in statutory suspense until it was determined hy 
Parliament as to how that title was to be dealt with or disposed of. 8 


A substantial interference with private property, which destroys 
or lessens its use and value or by which the owner’s right to use or 
enjoy it is abridged or destroyed in any substantial degree, is, according 
to the trend of American decisions, a “taking” of property. 0 


Thus, in Pensylvania Coal Company v. Mahon, 10 Justice Holmes, 
drawing a distinction between regulation and taking of property, said 
that “if regulation restricting use of private property goes too far, it 
will be recognised as a taking for which compensation must be made 
under the constitutional provision requiring compensation to be made 
for private property taken for public use.” A State law, under which 
the right to obtain injunction in employer-employee disputes was 
taken away, in effect operated to make remediless injury to the 


6. Important Note. — After the Commentary was sent to the Press 
it has been reported in the newspapers ( vide ‘The Hindu’ of Madras 
dated 18th and 19th December, 1953) that the Supreme Court has 
in two decisions dissented from Das, J.’s view and held that both 
clauses (1) and (2) of this article relate to the same subject and that 
in no case can a person be deprived of his property except for a public 
purpose and on condition of payment of compensation. The judgments 
have not been reported yet in any law journal, nor have copies of 
judgments been received. Hence, it is impossible to make a correct 
appraisal of the above decisions at this stage. But it may be stated 
that the commentary, which has been written on the hypothesis that 
clauses (1) and (2) are distinct provisions, will require revision in the 
light of the above Supreme Court decisions. 


7. 1952 Mad 613 (634) [AIR V 39] (DB), 
Commr., H. B. E ., Madras. 


Lakshmindra Thecrtha Sicamiar v. 


^ 19 p 5 \fT 44 ,° <448) [AIRV38C 10 °] : J LR (1952) Bo m 378 (DB), Abdul Majid 
. P. B . Nayak . (It would not be true to say that the property of the evacuee 
is destroyed or extinguished. The title is in existence but its exercise has been 

b / °l the ° rdinance * This Is not clearly a case where a pro- 

/ e ® t:r ° yed by the State and both the Property and the title disappear.) 

VaZas 203 ^ 14) [AIR V 39 ° < DB >’ « «/ ^bbili v. Lie of 


10. (1922) 260 U s 393 (415, 416) : 67 Law Ed 322. 
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employer’s business by striking employees and others through con¬ 
certed action in picketing, displaying banners, advertising the strikes, 
denouncing the employer as unfair to labour, appealing to customers 
to withdraw their patronage and circulating handbills containing 
abusive and libellous charges against employers and employees and 
patrons and intimations of injury to future business. It was held that 
such a law deprived the owner of the business and premises of his 
property without due process of law, contrary to the 14th Amendment 
and hence was void. 11 It was observed in the case that, while no one 
has a vested right in any particular rule of common law, the legisla¬ 
tive power of a State can only be exercised in subordination to funda¬ 
mental principles of right and justice, (which the guarantee of the due 
process of law in the Constitution, 14th Amendment, was intended to 
preserve) and a purely arbitrary and capricious exercise of that power, 
whereby a wrongful and highly .injurious invasion of property right 
was practically sanctioned, and the owner was stripped off all real 
remedy, was wholly at variance to those principles. 12 


The following rulings also may be regarded as falling in the same 
category: 

(i) The taking of property without due process of law would include 

the forbidding of mining of coal under private dwellings, etc., 
in spite of the right to mine coal having been granted to a 
person. 13 

(ii) Flying over a person’s property at low altitudes, so as to render 

the property uninhabitable, amounts to taking of property for 
which compensation must be paid. 14 

(iii) When there is apprehension of firing from Government batteries 

over one’s land depriving the owner of the profitable use of the 
land, it would be “taking” for which compensation should be 
paid. 15 


11. (1921) 257 U S 312 (340) : 66 Law Ed 254, Truax v. Carrigan. 

12. (1921) 257 U S 312 (329) : 66 Law Ed 254, Truax v. Carrigan. 

13. (1922) 260 U S 393 (415) : 67 Law Ed 322, Pensylvania Coal Co. v. 
Mahon. 

14. (1946) 328 U S 256 (261) : 90 Law Ed 1206, United States v. Causby. (The 
doctrine of the common law that the ownership of land extends to the periphery 
of the universe has no place in the modern world. The air is a public highway. 
But that general principle does not control the present case. When the flights 
over the respondent’s property rendered the property uninhabitable, there would 
be a taking of the property. If by reason of the frequency and altitude of the 
flights, respondents could not use their land for any purpose, their loss would be 
complete. It would be as complete as if the United States had entered upon the 
surface of the land and taken complete possession of the land — Inconveniences 
normally caused to owners of land by the flight of aeroplanes over it are not a 
taking for which compensation must be made, under the 5th Amendment, 
unless the flights are so low and so frequent as to be a direct and immediate 
interference with the enjoyment and use of the land.) 

15. (1913) 231 U S 530 (538) : 58 Law Ed 351, Peabody v. United States. 
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(iv) The destruction of all uses of property by flooding would consti¬ 
tute “taking”. 10 

It will be seen that in the above cases there is no transfer of title or 

ownership to the State and as such there can be no “acquisition” of 
property. 

Where the title of the owner is in its very nature subject to the 

property being used for a public purpose, such user does not amount 
to a taking” of the property. 17 

Tlius, the word acquisition” is also not synonymous with the 
word “take” under the American Constitution. Taking of property 
under the American Constitution does not necessarily require the 
transfer of title or ownership to the State from the previous owner, 
while acquisition of property by the State necessarily implies such a 
transfer of title. Every case of acquisition of property would be a case 
of taking of property but not vice versa. In other words, every case 
of taking of property will not necessarily be a case of acquisition of 
property. Hence, in the kind of cases referred to above in which it 
has been held that there would be taking of property so as to make 

16. (1916) 243 U S 316 (327):6l Law Ed 746, United States v. Cress. (Construc¬ 
tion of dam on river, raising level of tlie river and causing flood over certain 
land, depreciating the value of the land-Owner is entitled to compensation ) 

(1909) 54 Law Ed 787 (789) : 217 U S 333, United States v. Welch. 

(1902) 47 Law Ed 539 (548) : 188 U S 445, United States v. Lynah. 

(1896) 166 U S 269 (275, 276) : 41 Law Ed 996, Gibson v. United States. (Damage 

as an incidental consequence of lawful exercise of a governmental power is not 

taking Riparian ownership is subject to obligation to suffer the consequences 

of the improvement of navigation in the exercise of the dominant right of the 
Government in that regard.) 

(1871) 20 Law Ed 557 (561) : 13 Wall 166, Pumpelly v. G. B . d AT. Canal Co. (It 
is not necessary that property should be absolutely taken in the narrowest sense 
of the word to bring the case within the protection of this constitutional provi- 

® Ut th f re ma ? b ? such serious interruption to the common and necessary 
use of property as will be equivalent to taking. The backing of water so as to 

overflow the lands of an individual or any other superinduced addition of water 

earth sand or other material or artificial structure placed on land, if done under 

sltionT aUth0nsme 11 f0r public benefit » is suc h a taking as demands compen- 

^oodTn^off T U r S i 73 (481) : 50 Law Ed 274 ’ Manigoult v. Springs. 
Police^^wers“ heM “ “ ° nly “ e * eMise ° £ 

[ s ee however (1904) 192 U S 217 (224, 225) : 48 Law Ed 414, Bedford v. 
Un 'ted States. (It was held in this case that the above principle did not apply 

river )] rGVetment & 008 tLe banks ° f the river did not chan 6 e the course of the 

ll 6unlar\v P 7 * ^ ' 229 U S 53 < 62 >- ^ited States v. Chandler 

• P \ C ( T he tltle ° f the owner of fast land u P° n the shore of a 

nate 8 to *h Ver 1°,- ° f ^ riVGr is ’ at best ’ a ^ ualified one - • . It is subordi- 

^ F^ hC neht ° f navi 8 ation and however helpful in protecting the 

ureat amlTh w ^ ° f third PartieS is ° £ n ° avail against the exercise of the 
g t and absolute power of Congress over the improvement of navigable rivers.) 


Articles 31, 
31 A, 31B 
Note 11 


(e) ‘Acquisition’ 
and ‘taking’ of 
property— D i s- 
tinction 



72G 


COMPULSORY ACQUISITION OF PROPERTY 


Articles 31, compensation due to the owner of the property under the American 
31 A, 3IB Constitution, there would be no acquisition under our Constitution or 

Note 11 under S. 299 (2) of the Government of India Act, 1935. 18 


(f) “Depriva¬ 
tion” and “tak¬ 
ing” — Distinc¬ 
tion— American 
decisions, appli¬ 
cability of 


From the above it might seem that the word “deprivation” may 
be treated as being equivalent in meaning to the word “taking” under 
the American Constitution.- As already pointed out, compensation is 
payable under the American Constitution for taking private property 
for public use. In other words, compensation is payable under the 
American Constitution, according to the decisions referred to above, 
even when there is no compulsory acquisition of property by the State 
in the sense of a transfer of title to the State. 


Although “deprivation” and “taking” may thus be regarded as 
being more or less equivalent to each other, and, although the American 
decisions, in which it has been held that when there is a substantial 
interference with private property so as to destroy or lessen the value 
of property to the owner there is a taking of property, may be treated 
as supporting the proposition that in such cases there would also be 
deprivation of property for the purpose of the Indian Constitution, yet, 
as pointed out in Note 5, the fundamental distinction between the 
Indian Constitution and the American Constitution cannot be over¬ 
looked. This fundamental distinction consists in the fact that in the 
American Constitution there are no separate provisions for deprivation 
of property and for the imposition of restrictions on the right of pro¬ 
perty as there are under the Indian Constitution in Arts. 21 and 19 
respectively. Under the American Constitution, the 5th Amendment 
provides that no person shall be deprived of his property without due 
process of law and there is a similar provision in the 14th Amend¬ 
ment ; in the 5th Amendment there is also the provision that private 
property shall not be taken for public use without payment of just 
compensation. Thus, the provisions in the American Constitution 
relating to the right of property only speak of deprivation of property 
or taking of property and do not deal specifically with the question of 
regulation or the restriction of the right of property. Hence, every 
case of abridgment of the right of property has necessarily to be 
brought within the ambit of the provisions which speak in terms of 
deprivation of property or taking of property. In every such case, 
whether it is deprivation of the totality of property or whether it is 
only a regulation of the right of property, the American Constitution 
empowers the Court to go into the matter of the reasonableness of the 
action of the State or of the law, under the due process clause, which 
is equated under the American law to the principles of natural justice 

18. 1952 Mad 203 (Pr 14) [A I R V 39 C 98] (DB), Rajah of Bobbili v. State of 
Madras. (Every instance of taking as understood by American decisions to mean 
substantial interference with private property, which destroys or lessens its use 
and value or by which the owner’s right to use or enjoy it is abridged or des¬ 
troyed in any substantial degree, would not amount to acquisition within the 
meaning of that term in S. 299 of Government of India Act or Art. 31 (2) of the 
Constitution of India.) 



COMPULSORY ACQUISITION OF PROPERTY 


727 


(see Gopalan's case ). 13 But under our Constitution the reasonableness 
of a law affecting the right of property is open to examination by the 
Court only when the law amounts to regulation or restriction of the 
right (Art. 19 (5) ) and not when it results in the total deprivation of 
property of a person. (Art. 31 (1).) Hence, in widening the meaning 
of the word “deprivation”, the risk is that the citizen’s Fundamental 
Right of property is likely to be cut down by depriving him of his 
right to go to a Court of law to examine the reasonableness of the law 
under which his rights are being affected. Hence, in applying the 
American precedents, the above consideration has to be borne in mind 
■and an unduly wide construction should not be given to the meaning 
of the word “deprived” in Art. 31 (1). 

The result will be that in many of the cases in which according 
to the American decisions there would be taking of property or depri¬ 
vation of property, under our Constitution there would be neither 
acquisition of property, because there is no transfer of title to the 
State, nor deprivation of property, because the action of the State only 
amounts to regulation and not total deprivation, when alone Art. 31 
will apply. 

The undermentioned cases 20 are instances in which there is no 

acquisition of property or even deprivation of property for the purpose 
of this article. 

See also Notes 12 and 25. 


Articles 31, 
31 A, 31B 
Note 11 


19. 1950 S C 27 (58) (Pr 72) [A I R V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 
1383 (SC), Gopalan v. State of Madras. 

20. 1944 F C 62 (65, 66) [A I R V 31] (FC), Kunicarlal Singh v. C. P. & Berar. 
(Enhancing land revenue is not ‘acquisition’.) 

1953 Mad 260 (261) [AIR \ 40 C 98] (DB), Gopalan v. Stale of Madras. (Madras 
Estates Land (Reduction of Rent) Second Amendment Act (35 of 1951), S. 4— 
Provision is not confiscatory and unconstitutional: AIR 1952 S C 252 (SC), 
Distinguished.) 

1952 Cal 61 (Pr 12) [AIR V 39 C 19-20], Indra Narayanx. State of West Bengal . 
(It is extremely doubtful whether the West Bengal Foodgrains (Disposal and 
Acquisition) Order, 1947, is a piece of legislation empowering possession or 
acquisition of a piece of property. The Order merely requires a person to selPa 
certain quantity of foodgrains to the State. But apart from this, Art. 31 (5) (a) 
saves the existing law. The Order in question was promulgated in 1947 more 
than 18 months before the Constitution, the time limit referred to in Art. 31 (6) 
of the Constitution.) 

1951 Mad 974 (Prs 7, 8, 9, 10, 13) [AIR V 38 C 338] (DB), Srce Meenakshi Mills 
v. State of Madras. (The provisions of the Industrial Disputes Act and the 
award made in pursuance of the reference under the Act, re-instating a dismissed 
employee and granting additional bonus to the workers, are not inconsistent 
with the Fundamental Rights conferred by Part III of the Constitution. They do 
not contravene the Fundamental Rights declared by Arts. 14, 19 and 31 of the 
Constitution of India—The Act as such does not deprive any person of property 
within the meaning of Art. 31—It is true that every dispute which would 
■amount to an industrial dispute according to the definition in the Act is likely 
to affect the pecuniary rights of the parties ; but it is not right on that account 
to speak of the Act or the award that may be passed under the Act as depriving 

any person of property. An adjustment of relations between two parties should 
not be considered in that light.) 
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Articles 31, 
31A, 31B 
Note 12 


12. “Taken possession of.” —The words of cl. (2) are wid^ 
enough to include both the acquisition and the requisitioningx)f pro¬ 
perty, inasmuch as the words “take possession” are comprehensive 
enough to include requisitioning. 1 

It has been seen in Note 11 that while the acquisition of property 
involves the transfer of title or ownership from the previous owner to* 
the State, the taking possession of property does not involve any such- 
transfer of title or ownership, but only that the right of possession or 
enjoyment is transferred to the State. 2 ‘Taking possession’ means¬ 
taking possession from a person who is entitled to such possession. 3 " 
The law which authorises the requisitioning of property must clearly 
mention the public purpose for which the requisitioning is authorised' 

1944 Nag 201 (213) [A I R V 31], Kunwarlal Singh v. Provincial Government 

C. P. & Berar. (Under S. 88, C. P. Land Revenue Act, the zamindars in 
Bhandara District are bound to pay whatever their estates are assessed to. All 
this is a liability vis-a-vis the Provincial Government and not a right. If the- 
Provincial Government chooses not to enforce the whole of the liability against 
the zamindars, that is a concession in the gift of the Government and not a 
right which the zamindars can claim. Hence, the enforcing of an enhanced 
measure of the zamindar’s liability against them cannot be called the acquisition.' 
of a right.) 

[Sec also 1952 Orissa 42 (49) (Pr 19) [A I R V 39 C 10] (DB), Lohanath Misra v„. 
State of Orissa. (Undertaking in S. 299 (2) of the Government of India Act* 
1935, has the same meaning as business. Under Orissa Act 36 of 1947, no 
movable or immovable properties of private permit-holders have been acquired* 
but only their business of plying buses for hire has been extinguished by can¬ 
celling their permits, and transferred to a company by granting it monopoly- 
rights. Even if it be held that the action of the Government indirectly 
amounts to the acquisition of the intangible property of the business of the. 
permit holders for a public purpose, the whole Act cannot be held to be void* 
as S. 6 of the Act makes express provision for the payment of compensation to 
those holders of permits issued prior to 1st October, 1946 ; S. 6 is therefore* 
sufficient compliance with the requirements of S. 299 (2) of the Government of 
India Act, 1935, in respect of permits granted prior to 1st October, 1946. The- 
Act cannot be held to be invalid merely because it may be inoperative against 
permits granted after 1st October, 1946, especially when compensation has been; 
provided for permits granted prior to that date : AIR 1946 Cal 140, Ref.)] 

Articles 31, 31A, 31B — Note 12 

1. 1952 Yind Pra 78 (Pr 3) [AIR V 39], Dr. Bhagwant v. Deputy Commr ., Reiva. 
District. 

2. 1953 Mad 252 (256) (Pr 11) [A I R Y 40 C 95], C . Nataraja Mudaliar v. The 
Madras State. 

1953 Raj 78 (81) (Pr 12) [AIR Y 40 C 26] : ILR (1951) 1 Raj 144 (DB), Surajmat 
v. Rajasthan State. (Taking possession of property negatives the idea of acquir¬ 
ing title.) 

3. 1952 S C 339 (342) [A I R V 39] : 1952 SCR 744 : 1 L R (1953) Mys 142 (SC)* 

D. K. Nabhirajiah v. State of Mysore. (Mysore House Rent and Accommodation 
Control Order (1948), Cl. 3 (2), (4) and (6)—Allotment order made before Consti¬ 
tution came into force — Dispossession of landlord after coming into force of 
Constitution—Arts. 19 (1) (f) and 31 (2) did not apply as the dispossession was 
a mere consequence of the order of allotment which had already been passed 
before the coming into force of the Constitution — Moreover, owing to the^ 
allotment order by the Controller, the landlord had lost his right to possession 
and there was no “taking possession” within Art. 31 (2) merely because tha- 
actual dispossession took place after coming into force of Constitution.) 
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and also provide for compensation being paid. 4 Requisitioning of pro. 

perty is made by the superior authority of the State and does not 

make the State a tenant of the landlord. 6 Clause (2) cannot bo evaded 

by taking substantially all the rights but leaving some insignificant 
ingredients. 8 

Is “taking possession” synonymous with the “requisitioning” of 
property? In.S. 299 (2) of the Government of India Act, 1935, the 
word used was only “acquisition” and it was held that acquisition did 
not include requisitioning of property. In the Government of India 
Act, the items in the legislative lists also only provided for the com¬ 
pulsory acquisition of property and not for requisitioning of property. 
Under this Constitution, cl. (2) provides not only for the acquisition 
of property but also for its being taken possession of and the entries in 
the legislative lists provide both for the compulsory acquisition and 
the requisitioning of property. Notwithstanding the legislative history 
of these provisions, it has been held by the Bombay High Court that 
taking possession is not synonymous with the requisitioning of property 
but is a term which is wider in its connotation. 7 


r? hG questl0n has arisen > whether property is taken possession of by 
the Government compulsorily, when the Government assumes control 

and management of the property compulsorily. In this connection, the 
question has been whether taking possession of a property as the 
statutory agent of the owner of the property can be regarded as taking 
possession of the property within the meaning of cl. (2). In Charanjit 
Lai v. The Union of India? Das, J., expressed the opinion that even 
in such cases there would be taking possession of property. In that case 
the assets of the Sholapur Mills were taken over by the Government 
and it was contended on behalf of the Government that there was no 
taking possession of the property, so as to require the payment of 
compensation, inasmuch as the mills and all the other assets in the 
possession and custody of the new directors who, though appointed by 
the Government, were servants or agents of the company , were, in the 
eye of the law, in the possession and custody of the company and had 

not really been taken possession of by the State. In rejecting this 
contention, Das, J., observed as follows: 

This argument, however, overlooks the fact that in order that 
the possession of the servant or agent may be juridically regarded as 
the possession of the master or the principal, the servant or agent 
must be obedient to and amenable to the directions of the master or 


78 (79) (Pr 3) [A 1 R V 39]. Or. BHaowant v. Deputy Commr., 


5. 1952 Punj 116 (Pr 17) [A I R V 39 C 36] : I L R (1952) 
India v. Bam Pershad. 


Punj 300, Union of 


vsr.r A '■ w " *-«* «* 

T.*™ r s. E v ” ■ 0 1,1 : 1 L »«■> *™ (Mi 


S \ 1951 s c 41 (Pr 79) [A I R V 38 C 9] 
(SC). 


1950 S C R 869 : I L R (1951) Hyd 461 


Articles 31, 
31A, 31B 
Note 12 


(a) ‘Taking pos- 
session’ not 
synonymou s 
with "requisi¬ 
tioning” 


(b) Govern- 
ment assuming 
management of 
property on be¬ 
half of owner— 
Effect 
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Articles 31, 
31A, 31B 
Note 12 


principal. If the master or principal has no hand in the*appointmenfc 
of the servant or agent or has no control over him, or has no power 
to dismiss or discharge him as in this case, the possession of such 
servant or agent can hardly in law be regarded as a possession of the 
company. (See Elements of Law by Markby, Edn. 6, Para. 371, 
p. 192.) In this view of the matter, there is great force in the argu¬ 
ment that the property of the company has been taken possession 
of by the State through directors who have been appointed by the 
State in exercise of the powers conferred by the Ordinance and the 
Act and who are under the direction and control of the State and 
this has been done without payment of any compensation. The 
appropriate legislative authority was no doubt induced to enact this 
law because, as the preamble of the Ordinance stated, on account of 
mismanagement and neglect a situation had arisen in the affairs of 
the company which had prejudicially affected the production of an 
essential commodity and had caused serious unemployment amongst 
a certain section of the community but, as stated by Holmes, J., in 
Pensylvania Coal Company v. Mahon: 9 ‘A strong public desire to 
improve the public condition is not enough to warrant achieving the 
desire by a shorter cut than the constitutional way of paying for the 
change.* Here, therefore, it may well be argued that the property of 
the company having been taken possession of by the State in exercise 
of powers conferred by law which does not provide for payment of 
any compensation, a Fundamental Right of the company has, in the 
eye of the law, been infringed.” 

His Lordship, however, held that inasmuch as the company did 
not agitate the matter, the question was not properly before the Court 
and it was not open to a shareholder of the company to raise the 
question as in the eye of the law the company and the shareholder 

were two distinct entities. 

It will be seen that in the circumstances of the case, Das, J.’s 
opinion was in the nature of obiter dicta. 

In Abdul Majid Haji Mohammed v. P. B. Naik , 10 Chagla, C. J., 
of the Bombay High Court also expressed the view that taking posses¬ 
sion in cl. (2) did not connote the taking of a beneficial interest and 
that even when the State did not take any beneficial interest, it could 
be held that there was taking possession of property. 

But the general trend of decisions is that there is no taking 
possession of property when merely its management is taken up by the 
Government through its agents for the proper protection of the pro¬ 
perty itself. 11 The view procee ds on the basis that unless a beneficia l 

9. (1922) 260 TJ S 393 (416) : 67 Law Ed 322. 

10. 1951 Bom 440 (Pr 14) [AIR V 33 C 100] : I L R (1952) Bom 378 (DB). (Dis- 
tinguishing AIR 1951 Bom 86.) 

11 1953 Orissa 121 (138) (Pr 31) [A I R V 40 C 52] : I L R (1952) Cut 529 (DB), 
Brundaban Chandra v. State of Orissa. (Taking up management by Court of 
Wards does not amount to deprivation or requisitioning of property so as to give 

rise to a claim for compensation.) 
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interest is taken by the State, as in the case of compulsory acquisition 
of property, there can be no taking possession of the property also 12 

Where the Government assumes certain powers over certain pro 

perty, the question arises whether that amounts to taking possession of 

property In such cases, it has to be seen whether the powers are 

assumed by the Government by virtue of taking possession or by virtue 

of some other right. Thus, in Charanjit Lai v. Union of India , 14 it 

was held that the powers of the Government were not assumed by 

virtue of the Government taking possession of the rights of the share, 
holders. 


1953 Raj 78 (81) (Pr 12) [AIR V 40 C 26] : I L R (1951) 1 Raj 144 (DR) Sura i 

dm! of R “ JaSthan S . tate \ (Taking possession of a public utility concern for pur. 
p e of management and not for beneficial enjoyment is not covered by cl (•;) 1 

1953 Raj 22 (Pr 17) [A I R V 40 C 8] : I L R (1951) 1 Raj 888 DR l . 

v. The State of Rajasthan. (Taking over management of jagir Is not 
taking possession of a property.) J b 3 not 

1952 Punj 9 (Pr 108) [AIR V 39 C 2] : ILR (1952) Punj 11 (DB), Jupiter General 

und^A °™ ° f *“ce Company 

1951 Bom 86 (Prs 1, 12, 13) [AIR V 38 C 191:1 L R ( 1951 ) Bom mm n , 

V- SMapur S. d W. Co. (The Sholapur Spinning anTw^ 

utTon 8e S ludic'r 6 ’ ° rdinance / 1 , 950)l iS n °‘ Ultra Vires Art - 31 oTthe cZtl 

union. The judicial possession of the company has not been in tho elmMoc* 

2Z:T Cd 01 ' interfered With - Tbe ** ol'the share-holders' 1 to conhroharfd 
manage the company is not property and even if property the Ordinance merely 

stitutio'n!) S ° na)e restnctl0ns m ,he P ublic interest under Art. 19 (5) of the Com 

1 dL 1 n M fV 30 (Pr p 4) [A 1 R V 38 ° 329 ] < DB >. B. Namazi v. Deputy Gusto 
nZe (19491)™ FertV ' (A^'ninislration of Evacuee Properly Ordi- 

'udmti t 73 r r 3 ) /t IR V 3 ® ° 36] (DB) ' V- Custodian. E. P. Baikal 

(Administration of Evacuee Property Act (1950) S 10 PiKstnrHnn „ . 

possession o, oil mill on one of Vco-owLrslingered‘a n m a ZT No 
infringement of Fundamental Right.) b e\acuee_No 

[See also 1952 Mad 203 (208) (Prs 12, 14) TA I R V 39 C 981 Tin inh ... 

Stale of Madras. (Madras Estates Land (Reduction of Rent) Act (30 of 1947 )* T ' 
Power of Government to collect rent of estates on behalf of landlord Goveim 

of propeTty.)]" 0 mtere3 ‘ f ° r C ° lleCtion <*arges_No acquisition 

12. 1953 Raj 78 (81) (Pr 12) [A I R V 40 C 26] : I L R ( 1951 ) l Pf,; 

h! * h *‘“• B »r“" e a ” rt b “ ”«~ a aetSon o. 

the Bombay ILgh Court m Dwarkadas y. Sholapur Spinning & 
TVeamnp Co AIR 1951 Bom 86 and held that the Sholapur Spinning 
the W ;;n Co “ pany Emergency Provisions) Ordinance (1950) and 
,1 ,o,? o b3eque “ y passed ° n its basis are ultra ™res under Art 31 
(1961) Hyd 46l (SC) ^ 5 °' ^ 55) [A 1 « V 38 C 9] : 1950 S C R 869 : I L R 
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31A, 31B 
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Articles 31, 
31A, 31B 
Notes 12-14 


(c) Taking pos¬ 
session and plac¬ 
ing restrictions 
—Distinction 


Taking possession of the business or the properties of a company 
does not amount to taking possession of any property of the share¬ 
holders, because the shareholders of a company and the company are 
not identical in the eye of the law. 15 

While taking possession of property must be distinguished from 
acquisition of property, taking possession must also be distinguished 
■ from the placing of restrictions on the right of property. 16 The placing 
of restrictions will be covered by Art. 19 while the taking of possession 
will come under this article. Taking possession would involve taking 
up complete control and enjoyment of the property. 

13. Requisitioning of property. — See NOTE 12. 


14. Taking over of management of properties —The taking 
over of the management of an Insurance Company under S. 52A of 
the Insurance Act, 1938, does not amount to a compulsory acquisition 
or taking possession of the company or of its properties. 1 Similarly, in 
other cases of the Government taking over the management of the 
concerns or properties under statutory powers, there is no compulsory 
acquisition or taking possession of properties. 2 On the same principle, 
an A under which the right to collect the rents of estates is taken by 
the G >.ernment is not one for.acquisition or possession of property. 3 
(See also Note 12.) 

15. 1951 S C 41 (Pr 51) [AIR V 38 C 9] : 1950 S C R 869 : I L R (1951) Hyd 461 
(SC), Charanjitlal v. Union of India. 

16. See 1951 S C 41 (Pr 53) [AIR V 38 C 9] : 1950 S C R 869 : I L R (1951) 
Hyd 461 (SC), Charanjitlal v. Union of India. 

1951 Bom 86 (93) [AIR V 38 C 19] : I L R (1951) Bom 473 (DB), Dwarkadas v. 
Sholapur S. & W. Co. 

Articles 31, 31A, 31B — Note 14 

1. 1952 Punj 9 (Pr 31) [AIR V 39 C 2] : ILR (1952) Punj 11, Jupiter Oeneral 
Insurance Co. v. Bajagopalan. 

2. 1950 Pat 392 (Prs 6, 24) [AIR V 37 C 108] : ILR 29 Pat 790 (SB), Kameshwar 
Singh v. Province of Bihar. (The Bihar State Management of Estates and 
Tenures Act only deprives the proprietor of his right to manage his property or 
rather the greater part of his property. The proprietor still remains the owner 
of the property. This does not amount to acquisition of property.) 

1951 Bom 86 (93) [AIR Y 38 C 19] : ILR (1951) Bom 473, Dwarkadas v. Sholapur 
S. & W. Co. (Taking over management of Textile Mills.) 

[But see 1952 Sau 59 (62, 65) (Prs 8, 10,15) [AIR Y 39] (SB), Jayantilal v. State 
of Saurashtra.] 

Important Note: _The view expressed here may require reconsi¬ 

deration in view of the decision of the Supreme Court reported in the 
newspapers ( vide 'the Hindu’ D/- 19th December 1953) in which the 
Supreme Court is stated to have reversed the decision of the Bombay 
High Court in AIR 1951 Bom 86 and to have held that the Sholapur 
Mills Ordinance and Act are ultra vires under Art. 31. In absence 
of a full report, we are unable to do anything further than merely 
indicate this at this stage. 

3. 1953 Raj 22 (Pr 17) [AIR Y 40 C 8] : ILR (1951) 1 Raj 888 (DB), Manohar 
Singh v. State of Rajasthan. (Mere right to collect revenue is not property and 
mere taking over management of jagir is not taking of possession of property.) 
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15. Taking over of business concerns._See NOTE 14. 

16. Regulating the relations between landlord and tenant 

—An Act, which merely regulates the relations between the land lords 

and tenants and in the process diminishes the rights which the land 

lords have hitherto exercised in connection with their lands, is not one 

under which the lands are compulsorily acquired for the Government 

and therefore does not entitle the landlord to any compensation. Nor 

is the Act open to question on the ground of its not providing for 

compensation. Thus, an Act providing for the reduction of rents°pay. 

able by tenants to landlords and the collection of the reduced rents 

by the Government is not an Act for the compulsory acquisition of 

property and is not subject to this clause. 2 In such case, there is no 

transfer of title to the Government nor any transfer of possession to 
Government. 


17. Accommodation control—A power of allotment of houses 
and accommodation under Rent Control Acts does not amount to the 
compulsory acquisition or requisitioning of property. 1 

18. Rent reduction and rent control. — See NOTE 16. 

19. “Public purposes.”—As to whether cl. (2) “provides” that 

a law for compulsory acquisition or taking possession of property must 
be for a public purpose, see Note 10. 

. seen m Notes 9 and 10, both under sub-section (2) of S 299 
of the Government of India Act, 1935, and cl. (2) of this article and 
under the general principles of the law of Eminent Domain, private 
property can be compulsorily acquired or taken possession of by the 
Government only for a public purpose. Hence, an Act which authorises 
the acquisition or requisitioning of property, if in the opinion of the 
Government such acquisition or req uisitioning is necessary or expedient, 

1952 Mad 203 (210) (Pr 18) [AIR V 39 C 98] (DB), Rajah of Bobbin v , 

-^rV 8 C0,leCted ° n beha ‘ f o£ “7*G vjmfen Va{ 

no beneficial interest except for collection charges.) 

Articles 31, 31A, 31B _ Note 16 

V® 48 ^ C 29 (93) f 1 R V 3 °] (FC), Jaga^nath Baksh v. United Provinces 

■«asf^ „ 

~ s&aw sat 

1 1943 A F V 3 ° ] (DB) ’ M ° hammad Zi ° V ’ United Pr ° v ™es. (AIR 

2. 1952 Mad 203 (Prs 17, 18, 19, 30 and 42) [A I R V 39 C nsl mm • r. , 

otl9%)d State °! M<LdraS * (The Madras Estates Land (Reduction o“ enQAct (30 
Art 3U2) eS Sin fl C :H traVene S : 2 ". (2) ° £ the G -ernment of India Act bss, or 
W nilnif 7 S T here 18 n0 ac( l ulsltl0n ’ it cannot be said that the Legislature 
A f a device to escape from the provisions of Art. 31 (2) by callinr? th* 

do indi namG and theref ° re there is - attempt by the Legislatufe l 

indirectly what it cannot do directly : AIR 1939 P C 53, Ref. to.) 

Articles 31, 31A, 31B — Note 17 

1. 1952 All 703 (704) (Pr 4) [AIR V 39] (FB), Raman Dasy. State of UUar Pradesh 


Articles 31, 
31A, 31B 
Notes 15-19 
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Articles 31, 
31A, 31B 
Note 19 


(a) “Public 
p u r p o s e.” — 
Meaning — 
American law 
compared 


will be void 1 as contravening the provisions of cl. (2). The reason is 
that in such a case the words are wide enough to enable the Government 
to compulsorily acquire or requisition property for purposes other than 
public, because there is no limitation implicit in the expression “neces¬ 
sary” or “expedient” that the purpose for which property is taken 
must be public. Similarly, an Act which authorises requisitioning of 
property for “any” purpose will be void under cl. (2). 2 

It is, therefore, necessary to consider the meaning of the expression 
“public purposes” used in cl. (2) of this article. Under the 5th Amend¬ 
ment to the American Constitution the words used are “public use”. 
The Amendment provides that private property shall not be taken for 
“public use” without just compensation. Clause (2) of Art. 31 uses 
the expression “public purposes”. It will be seen that the expression 
“public purposes” in cl. (2) is wider than the expression “public use” 
in the 5th Amendment. But even the expression “public use” under 
the American Constitution has been given a wide connotation in the 
more recent decisions. The expression “public use” according to the 
older view in America denoted “use by the public”, while the newer 
view in America is that the expression means “useful to the public”. 
Thus, the expression as now understood under the American Constitu¬ 
tion is synonymous with the expression “public purpose” which is the 
phrase used in cl. (2). 

Prof. Willis in his book on the Constitutional Law of the 
United States observes as follows : 

“In order to have an exercise of the power of Eminent Domain 
private property must be taken for a public use. What is a public use ? 
On this question there have been two view-points. One may be called 
the older view-point and the other the newer view-point. According 
to the older view-point, in order to have a public use, there must be 
a use by the public.According to the newer view-point, there 

Articles 31, 31A, 31B — Note 19 

1. 1953 Him Pra 5 (6) (Pr 5) (AIR V 40], Jagat Ram v. State of Him. Pra. 

(Punjab Requisitioning of Immovable Property (Amendment and Validation) Act 
(2 of 1951), Ss. 3, 6—East Punjab Requisitioning of Immovable Property (Tem¬ 
porary Powers) Act is not ultra vires of the Legislature on the ground of its 
not limiting requisitioning for public purposes only as under S. 3 of the Punjab 
Requisitioning of Immovable Property (Amendment and Validation) Act, 1951, 
the words “for a public purpose” were inserted, and were deemed always to have 
been inserted in sub-section (1) of S. 2 of the Requisitioning Act. Furthermore, 
under S. 6 of the same Act every requisition made before its commencement is, 
unless the contrary be proved, to be presumed to have been made for a publio 
purpose under the Requisitioning Act as so amended.) _ 

1952 Punj 70 (Prs 10, 11) [AIR V 39 C 21] : I L R (1951) Punj 438 (DB), Shyam 
Krishen v. State of Punjab. (Punjab Requisitioning of Immovable Property 
(Temporary Powers) Act (17 of 1947) and the East Punjab Requisitioning of 
Immovable Property (Temporary Powers) Act (48 of 1948) are void as they 
stand! AIR 1951 Bom 86, Rel. on.) 

2. 1951 Bom 121 (Prs 4, 5) [A I R V 38 C 23] : I L R (1951) Bom 656 (DB), 
Heman v. State of Bombay. (Bombay Land Requisition Act (33 of 1948) autho¬ 
rises requisitioning for any purpose and not merely for public purpose. Hence it 
contravenes Art. 31 (2).) 
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is a public use if the thing taken is useful to the public. This makes 

public use for Eminent Domain practically synonymous with public 

purpose for taxation and somewhat like social interest for Police 
Power.” 3 

Thus, the notion as to what is a public use is rapidly changing in 
America. In Cooley’s Constitutional Limitations , 1 Vol. II, pages 
1139-40, the following passage occurs : 

“No satisfactory definition of the term ‘public use’ has ever 
been achieved by the Courts. Two different theories are presented 
by the judicial attempts to describe the subjects to which the ex¬ 
pression would apply. One theory of ‘public use’ limits the appli¬ 
cation to ‘employment’—‘occupation’. The more liberal and more 
flexible meaning makes it synonymous with ‘public advantage’, 
public benefit’. A little investigation will show that any definition 
attempted would exclude some subjects that property should be 
included in, and include some subjects that must be excluded from 
the operation of the words ‘public use’. As might be expected the 
more limited application of the principle appears in the earlier cases 
and the more liberal application has been rendered necessary by 
complex conditions due to recent developments of civilisation and 
the increasing density of population. In the very nature of the case, 
modern conditions and the increasing inter-dependence of the differ¬ 
ent human factors in the progressive complexity of a community, 
make it necessary for the Government to touch upon and limit in¬ 
dividual activities at more points than formerly.” 

The position is summed up as follow’s in Corpus Juris, Yol. 20 

Art. 30 at pages 552 and 553 under the caption “What is a public 
use?”: 


“No general definition, of what degree of public good will meet 
the constitutional requirements for a ‘public use’, can be framed as 
it is in every case a question of public policy. The meaning of’the 
term is flexible and is not confined to what may constitute a public 
use at any given time but in general it may be said to cover a use 
anecting the public generally, or any number thereof, as distinguished 
from particular individuals. Some Courts have gone so far in the 
direction of a liberal construction as to hold that public use is 
synonymous with ‘public benefit’, ‘public utility’ or ‘public advantage’ 
and to authorise the exercise of the power of Eminent Domain to 
promote such public benefit, etc., especially where the interests 
involved are of considerable magnitude and it is sought to use the 
power in order that the natural resources and advantages of a loca- 

wdfaTe" 516CeiVe the fUll63t deveIopmenfc in view of the general 


3. Willis on Constitutional Law of the United States, 1936 Edn., pp. 817—818. 

4. Quoted by Das J. in AIR 1951 Pat 91 (Pr 86) (FB). 

S 56MSa V? Tnl [AIR V 39]: 1952 s ° R 88fl ’ 1020 and 1056: IL « 31 Pat 

00 (bt), State of Bxhar v. Kameshwar Singh. (Passage quoted by Das J.) 
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31A, 31B 
Note 19 
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As regards the phrase “fniblic purpose”, which is the phrase used 
in cl. (2) of this article, it must include a purpose that is an object or 
aim in which the general interest of the community, as opposed to the 
particular interests of the individuals, is directly and vitally concern¬ 
ed. 0 Thus, the test to see whether a purpose is a public purpose is 
whether it serves the general interests of the community. This test 
clearly applies although a general definition. of public purpose is diffi¬ 
cult to be framed. It follows that whatever furthers the general 
interests of the community as opposed to the particular interests of 
the individual, must be regarded as a public purpose. 7 

With the onward march of civilisation, our notions as to the 
scope of the general interests of the community are fast changing and 
widening with the result that our old and narrower notions as to the 
sanctity of the private interest of the individual can no longer stem 
the forward flowing tide of time and must necessarily give way to the 
broader notions of the general interest of the community. The em¬ 
phasis is unmistakably shifting from the individual to the community. 
This modern trend in the social and political philosophy is well 
reflected and given expression to in our Constitution. 8 

Thus, the expression “public purpose” is not capable of precise 
definition and has not a rigid meaning. It can only be defined by a 
process of judicial inclusions and exclusions. In other words, the defi¬ 
nition of the expression is elastic and takes its colour from the statute 
in which it occurs, the concept varying with the time and state of 
society and its needs. The point to be determined in each case is whe¬ 
ther the acquisition is in the general interest of the community as 
distinct from the private interest of an individual. 9 

From the above it will be clear that the Courts are not bound to 
adhere to the meaning attributed to the phrase “public purpose” pre¬ 
viously under different social, economic and political conditions. Nor 

6. 1914 P C 20 (21) [AIR V 1] (PC), Hamabai Framjee Petit v. Secy, of State. 
(Opinion of Batchelor J. in the Bombay High Court quoted with approval.) 

1948 Sind 16 (Prs 4, 5) [AIR V 35 C 5] : I L R (1947) Ear 89, Karachi Munici¬ 
pality v. Sind Province. 

7. 1952 S C 252 (290) (Pr 106) [AIR V 39]: 1952 SCR 889, 1020 and 1056: ILR 
31 Pat 565 (SC), State of Bihar v. Kameshivar Singh. 

8. 1952 S C 252 (290) (Pr 106) [AIR V 39]: 1952 SCR 889, 1020 and 1056: ILR 
31 Pat 565 (SC), State of Bihar v. Kameshivar Singh. (The above is taken from 
the judgment of Das J.) 

9. 1952 S C 252 (311) (Pr 208) [AIR V 39]: 1952 SCR 889, 1020 and 1056: ILR 
31 Pat 565 (SC), State of Bihar v. Kameshivar Singh. (Per Mahajan J.) 

[See also 1950 Pat 392 (Pr31) [AIR V 37 C108]: ILR 29 Pat 790 (SB), Kameshivar 
Singh v. Province of Bihar. (The relevant authority or the Court should de¬ 
termine in each case whether the taking is for public purpose.) 

(1919) 253 U S 233 (240) : 64 Law Ed 878, Green v. Prazier. (What is a public 
purpose has given rise to no little judicial consideration. Courts as a rule have 
attempted no judicial definition of a public as distinguished from private 
purpose but have left each case to be determined by its own peculiar circum¬ 
stances.) 

(1896) 164 U S 112 (160) : 41 Law Ed 369, FaUbrook Irrigation District v. 
Bradley. (What is a public use frequently and largely depends upon the facts 
and ciroumstances surrounding the particular subject-matter.)] 
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is it correct to contend that the expression “public purpose” in cl. (2) 

°f this article must necessarily receive the same meaning that it was 

given previous to the framing of the Constitution. 10 In other words 

the phrase “public purpose’’ must be construed according to the spirit 
of the times. 11 


The Directive Principles of State Policy enunciated in Part IV of 
the Constitution can be taken into consideration in determining whe¬ 
ther a particular purpose is a public purpose. The purpose which is in 
accordance with such Directive Principles of State Policy may be pre¬ 
sumed to be a “public purpose”. 12 

At the same time, “public purpose” must be distinguished from 
the party programme of the party in power. 13 

.In this connection, the observations in Cooley’s Constitutional 

Limitations, Vol. II, p. 744, may be referred to. The observations 
are as follows : 


The purpose must be public and must have reference to the 
needs or convenience of the public and no reason of general public 

policy will be sufficient to validate other transfers when they con¬ 
cern existing vested rights.” 14 

The expression “public purpose” involves a double concention. It 
involves both a negative and a positive element. The negative*element 
consists in the fact that no private interest can be created in the pro- 
perty acquired compulsorily. In other words, the property of A cannot 
be acquired to be given to B for his o wn private purpose, and the 

\°t o 09 ' 210) CA I R V 39] : 1952 SCR 889, 1020 and 1056 : 

ILK 31 Pat o65 (SC), State of Bihar v. Kameshwar Singh. 

1 i‘ ftni l 52 (Pr 52) . [AIR V 39 ^ : 1952 S C R 889, 1020 and 1056 : ILR 31 
1 at 565 (SC), State of Bihar v. Kameshwar Singh. 

B 97 (Pr 45) ' [AIR V 40 ° 46] (FB) ’ Mal ° ji Ba ° V ’ State of Madh V a 


12. 1952 S C 252 (274) (Pr 52) [AIR V 391 : 1952 SCR 889, 1020 & 1056 • ILR 
31 Pat 565 (SC), State of Bihar v. Kameshwar Singh. (Preamble to Constitu 
tmn and Art. 39 referred to _ Concentration of big blocks of land in hands of 
individuals is contrary to principle on which Constitution is based ) 

1951 All 674 (Prs 37, 38, 42, 43, 47) [AIR V 38 C 182] : ILR (1952) 2 All 46 (FB) 

(The acquisition of property sought to be 
effected by the U. P. Zamindari Abolition and Land Reforms Act (1 of 1951 ) 
having for its object the implementation of one or more of the Directive Prin¬ 
ciples of State Policy, is for a public purpose within the meaning of the Consti¬ 
tution—It is not for the Court to weigh in the balance relative merits of schemes 
designed to achieve a particular end-The Legislature in its wisdom has chosen 
one method and unless it can be shown that the judgment of the Legislature is 

unreasonable that judgment must be respected: 327 U S 
546 . 90 Law Ed 546, bnited States Ex Bel T. V. A. v. Welch , Rel. on ) 

[ s7«l S °v 19 ^ f at 40) ^ 1E V38 Cl5]: ILE 30 Pat 454 (SB). Kameshwar 

BlhaV ‘ (By enaetin 8 Art. 31 (4) at a time when the Bihar 
Land Reforms Act was pending, the Constituent Assembly has shown that it 
regards nationalisation of land as a public purpose.)] 

13 ; 1950 „ 1>at , 392 (P‘S 82. 76) [A I R V 37 C 108] : ILR 29 Pat 790 (SB), Kame- 
shwar Singh v. Province of Bihar. 

^VlSC) S S C Jf [A 1 R V 39] : 1952 S C B 889 > 1020 & 1056 : ILR 31 Pat 
5b5 (SC), State of Bihar v. Kameshwar Singh. (Quoted in this case at p. 274.) 

1 Jnd.Con. 47. 
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positive element consists in the fact that the property taken must be 
for a public benefit. 15 

Thus, compulsory acquisition or requisitioning of property for 
the benefit of one or more private individuals is ultra vires. 16 

But at the same time, not only the present demands of the public 
but those which may be fairly and reasonably anticipated in regard to 
a matter in future may also be taken into consideration in determin¬ 
ing whether a purpose is a public one. 17 

The phrase “public purpose” does not connote that property when 
taken must in some way or other be made available to the public at 
large. 18 In other words, availability of the property for use by the 

15. 1952 S C 252 (Pr 210) [A I R Y 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 
Pat 565 (S C), State of Bihar v. Kameshwar Singh. 

16. 1952 Bom 476 (Pr 10) [AIR V 39] (DB), Bhanjee v. State of Bombay. (Bom¬ 
bay Land Requisition Act (33 of 1948), S. 6 — Benefiting particular individuals 
is not public purpose.) 

1952 Cal 554 (Pr 11) [AIR V 39], W.B.S.K. Co-op. Cr. Society v. Mrs. Banerjee. 

(West Bengal Land Development and Planning Act (21 of 1948) — S. 8 is void.) 
1952 Pat 166 (Pr 26) [A I R V 39 C 55 (12)] : ILR 30 Pat 1085, Bankey Singh v. 
Jhingan Singh. (Article 19 (1) (f) read with cl. (5) thereof and Art. 31, els. (1), 
(2) and (3) make it clear that no property can be acquired or taken possession 
of, nor any restraint, reasonable or otherwise, imposed on the proprietary right 
of any person in the interest of any individual or individuals—In other words 
the State cannot deprive a person of his proprietary right or impose a restraint 
(reasonable or not) on his right of enjoyment to benefit an individual or indivi¬ 
duals—It follows, therefore, as a necessary corollary, that if by any legislative 
enactment property of A is transferred to B, such enactment cannot be said to 
be valid and constitutional and must be ignored as if it did not exist, because 
the Constitution does not empower the Legislature to make such a law.) 

(1896) 164 U S 403 (417) : 41 Law Ed 489, Missouri Pacific R. Co. v. Nebraska 
Ex-Bel. Board of Transportation. (The taking by a State of private property of 
one person or corporation without the owner’s consent for the private use of 
another is not due process of law.) 

(1850) 53 America Decisions 325 (328) : 3 New York (3 Comstock) 511, Embury v. 
Conner. (Taking private property for private use is not authorised by the right 
of Eminent Domain.) 

17. (1923) 262 U S 700 (707): 67 Law Ed 1186, Rindge Co. v. Los Angeles County. 
(1914) 233 U S 211 (222): 58 Law Ed 924, Union Lime Co. v. Chicago &N.W.R. 

Co. (Extension of railroad spur track is public purpose although such extension 
may be for the present benefit of a single industry which is to bear the initial 
cost, where, subject to subsequent equitable division of initial costs, the track is 
at the service of the public and constitutes an integral part of the railroad 
system.) 

18. 1914 P C 20 (21) [A I R V 1] (PC), Hamabai Framjee Petit v. Secretary of 
State. 

1952 Mad 756 (761) (Pr 16) [AIR V 39]: ILR (1952) Mad 982 (DB), P. Thambiran 
Padayachi v. State of Madras. 

1952 Trav Co 522 (529, 530) (Pr 19) : I L R (1952) Trav Co 488 (DB), Moham¬ 
med Noohu v. State of Travancore. (The property need not be transferred for 
the use of the public — Acquisition of land for housing scheme framed by co¬ 
operative society is for public purpose.) 

• [See also (1923) 262 U S 700 (707): 67 Law Ed 1186, Rindge Co. v. Los Angeles 
County. (It is not essential that the entire community or even a considerable 
portion should directly enjoy or participate in any improvement in order to 
constitute a public use.)] 
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public as such is not necessary to constitute public purpose. 10 Articles 31 

Public purpose’ is whatever results in advantage to the public. 20 31 A, 31B 
Even where the acquisition is not made directly and immediately for Note 19 
making the property available for public use and only certain indivi 
duals are benefited, the acquisition will be for a public purpose where 
the individuals are benefited not as individuals but in furtherance of 
a scheme of public utility. 21 Schemes for construction of houses for 
clearing slum areas, relieving congestion or housing poor people would 
be for a public purpose, as they tend to promote social welfare and 
prosperity. So also, the acquisition of land for constructing irriga¬ 
tion channel would be for a public purpose although the immediate 
benefit would be for an individual alone. 23 The settlement of refugees 

from Pakistan is a public purpose for which land may be acquired 
compulsorily. 24 


It is not necessary that the public benefit aimed at or intended to 
be secured must apply to the whole community, but it must be for a 
considerable number. 25 In other words, even if only a section of the 
pubhc is benefited, still the purpose may be held to be a public one. 
(bee in this connection the meaning of the expression “general public” 
occurring in els. (5) and (6) of Art. 19 discussed in Note 21 on that 
article.) Thus, providing house-sites for Panchamas is a public pur- 

° 19 V ^ V (19 u 1) B ° m 473 PB) ’ 

. b/ioLapu, b. <£ W. Co. (Taking control of textile mills held to be for public 

P U 1 IJvob. I 

: 1 l e am) M,d •« »>»•* »«.» 

“L! uiTSStill "’ 1 " " u “”" m p 

22. 1952 Mad 756 (761) [AIR V 39] : I L R (1952) Mad 982 (DB). P. Thambiran 
adayacln v. State of Madras. (Acquisition lor purpose of building scheme 

promoted by co-operative society was held to be valid : (1896) 164 U S 8 112 • 41 

Fallbrook Irrigation District v. Bradley; 270 N Y P 333 • 105 

ATP V*\' N r Fork City Housin « Authority v. Muller; A 1 R 1914 P C 20 
AIR 1925 Mad 837; AIR 1930 Mad 798, Rel. on ) 

!952 I’rav Co 522 (529, 530) (Pr 19) [AIR V 39] : I L R (1952) Trav Co 488 (DB) 
Mohammed Noohu v. State of Travancore. (Acquisition of land for housinc 

neonWfi r ? me ? r c 0 -°P erative socie ‘r <or providing accommodation for poor 
people (fisher folk) living in insanitary surroundings is for public purpose ) P 

23. 1953 Mad 537 (540) [AIR V 40 C 202] : I L R (1953) Mad 551 (DB) Beleaal 

Gundachar v. State of Madras. (Acquisition for extension of irrLtL is for 
public purpose—AIR 1952 Mad 756, Foil.) ° ls lor 

24. 1952 Cal 857 (858) (Pr 4) [AIR V 39], Hurdeodas v. West Bengal State (An 

for thl Zh Pr T r T thC W ' B ' Land Deva >°P“ent and Planning Ac" 

for the settlement of refugees who have migrated into the Province of West 

“» ..-»■ «*** 

25. Willis on Constitutional Law of the United States, 1936 Edn p 818 

(DB) 95 1T V C °f „ 2 <529 ' 530) (Pr 19 >[AIRV39]:ILR (1952) Trav'C o 488 
i W v - State °f Travancore. 

1 (362) [AIR V 18], Bamaswami v. Secy, of State. 


(h) Benefit to 
section of pub¬ 
lic 
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(i) Purposes of 
Union or State 


(j) Raising funds 
for Treasury 


pose. 27 Similarly, the fact that primarily the people of a particular 
religion would benefit is not necessarily a proof that the property is 
not required for public purpose, where otherwise it is clear that it is so 
required, as for example, where a Dharamsala is built by a municipa¬ 
lity for the benefit of the pilgrims near a temple providing proper 
sanitary facilities, etc. 28 

The purposes of a State or the Union are obviously public pur¬ 
poses. 29 In this connection, reference may be made to Entry 33 of 
List 1, Entry 36 of List 2 and Entry 42 of List 3 of Sch. VII, which 
expressly refer to such purposes. 

Raising funds for the Treasury is not a public purpose and private- 
property cannot be compulsorily acquired for such a purpose. 30 Maha- 
jan, J., observed as follows in this connection in the State of Bihar 
v. Kameshawar Singh 31 : 

“It is a well accepted proposition of law that property of 
individuals cannot be appropriated by the State under the power of 
compulsory acquisition for the mere purpose of adding to the 
revenues of the State. ‘The principle of compulsory acquisition of 
property* says Cooley in Yol. II, p. 113, Constitutional Limita¬ 
tions, ‘is founded on the superior claims of the whole community 
over an individual citizen but is applicable only in those cases 



27. 1931 Mad 361 (362) [A I R V 18], Ramaswatni v. Secy, of Stale. (AIR 1925 
Mad 837; AIR 1930 Mad 798 and AIR 1930 Mad 248, Rel. on.) 

1930 Mad 798 (799) [AIR V 17], Secy, of State v. Oopala Aiyar. 

[See also 1952 Mad 756 (761) (Pr 16) [A I R V 39] : I L R (1952) Mad 982 (DB), 
P. Thambiran Padayachi v. State of Madras. (Schemes for construction of 
houses, for clearing slum areas, relieving congestion, and housing poor people 
are for a public purpose.)] 

28. 1922 P C 333 (334, 335) [AIR V 9] (P C), A. C. Banerjee v. Corporation of 
Calcutta. (Where the Municipality wanted to acquire land for Dharmashala near 
Kali’s temple as well as for widening the road : Held that what Municipality- 
had to consider was not the religious beliefs and purposes of those assembling in 
large numbers but what was the situation of the city in respect to this assembl¬ 
age and to the citizens at large in view of the general questions of public con¬ 
venience, proper sanitation and the prevention of danger and disease. Any enligh¬ 
tened Municipality would carefully attend to these questions and endeavour to 
avoid the evils referred to—This is not to be ruled out by a consideration as to 
the particular form of belief or practice of those who would primarily benefit by 
the improvements made.) 

29. 1952 Madh B 57 (Pr 82) [AIR V 39 C 25] : ILR (1952) Madh B 178 (FB), 

Bam Duhey v. Government of Madhya Bharat. 

1951 Pat 91 (Prs 37, 40, 89) [AIR V 38 C 15] : I L R 30 Pat 454 (SB), Kameshwar 
Singh v. State of Bihar. (Taking into consideration Entry 33 of the Union List, 36 
of the State List and 42 of the Concurrent List, the intention of the Constitution 
appears to be to give the term “public purpose” a wide and comprehensive 


• \ 

:Ss C 252 (Pr 54) [AIR V 39] *. 1952 SCR 889, 1020 and 1056: ILR 31 
>at 565 (S C), State of Bihar v. Kameshwar Singh. 

1. 1952 S C 252 (275) [AIR V 39]: 1952 SCR 889, 1020 and 1056 : ILR 31 Pat 

jgg /g * 

943) 319 U S 266 (284) : 87 Law Ed 1390 United States Ex. Rel. T.V. A. v- 


Powelscn. 
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where private property is wanted for public use, or demanded by 
the public welfare and that no instance is known in which it has 
been taken for the mere purpose of raising a revenue by sale or 
otherwise and the exercise of such a power is utterly destructive of 
individual right. Taking money under the right of Eminent Domain, 
when it must be compensated in money afterwards, is nothing more 
or less than a forced loan. Money or that which in ordinary use 
passes as such and which the Government may reach by taxation, 
and also rights in action which can only be available when made 
to produce money', cannot be taken under this power’.” 

There is, however, a difference of opinion on the question whether 
choses in action can be compulsorily acquired as “property.” This 
question is discussed in Note 25. 

We have so far discussed the general principles as to what will 
constitute a public purpose. We shall now consider some instances 
relative to the question. The most prominent and recent instance has 
been the case of the batch of Zamindari Abolition Acts, the validity of 
which has been considered by the Supreme Court in' State of Bihar v. 
Kameshwar Singh?* The general object and purpose of these Acts 
were summarised by Patanjali Sastri, C. J., as follows : 

“The common aim of these statutes generally speaking is to 

abolish zamindaris and other proprietary estates and tenures in the 

three States aforesaid (Bihar, Madhya Pradesh and Uttar Pradesh) 

so as to eliminate the intermediaries by means of compulsory 

acquisition of their rights and interests and to bring the raiyats and 

other occupants of lands in those areas into direct relation with the 
Government.” 


All these Acts have been held to be for public purpose. As stated 
already, the aim set forth in the Directive Principles of the State Policy 
in Part IV of the Constitution may be taken as a guide for determining 
what will constitute a public purpose. And if a purpose comes within 
the ambit of those principles, it may be safely regarded as a public 
purpose. The above-mentioned Zamindari Abolition Acts eminently 
satisfy the test from this point of view. Other Zamindari Abolition 
Acts in addition to those in question in the case before the Supreme 
Court have also been held to be for public purposes on the ground that 
the zamindari abolition is a public purpose. 33 The nationalisation of 
.land is similarly a public purpose. 84 But the provisions contained in 
S. 4 (b) of the Bihar Land Reforms Act, 1950, relating to the acqui¬ 
sition of arrears of rent of zamindaris, and S. 23 (l) (f), providing 
that in computing the compensation payable to the land-holders whose 


3 Q 2 ’ 19 f nn S C ? 5 2 (274, 290, 291) (Prs 52, 105, 106, 107) [AIR V 39] : 1952 SCR 
889, 1020 and 1056 : I L R 31 Pat 565 (S C). 

3 f; J u or ® xam P Ie see 1952 Madh B 57 (Pr 82) [A I R V 39 C 25] : I L B (1952) 

^l h t V 78 ( ^ B) ’ * a ” lDube i> v - Government of Madhya Bharat. (Madhya 
Bharat Zamindari Abolition Act is for public purpose ) 

S4. 1951 Pat 91 (Pr 40) (AIR V 38 C 15] : I L R 30 Pat 454 (SB), Kameshwar 
omgh v. state of Bihar. 
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estates were compulsorily acquired under the Bihar Land Reforms Act, 

the costs of repairs of village irrigation works should be deducted, were 
held not to be for public purpose. 35 

Providing house-sites for Harijans 36 is a public purpose as already 
mentioned. Similarly, the acquisition of land for settlement of refugees 
is also an acquisition for a public purpose. 37 

The provision of quarters for Government officials is a public 
purpose, 38 as providing suitable quarters for public officials will promote 
public benefit by helping the Government to mfeint v ain the efficiency 
of its servants. So also, the requisitioning of a house for the residence 
of a Minister is for a public purpose, as it is in the public interest 
that Ministers of a State should have suitable accommodation, as they 
cannot be expected to give of their best if they have to live in discom¬ 
fort and squalor. 39 Similarly, providing accommodation for a public 
office whether of the Central or a State or of a Local Authority is a 
public purpose. 40 

The controlling of the letting out of accommodation and the 
prevention of eviction of tenants and rack-renting are public purposes 
when the assumption of powers by the Government in such matters is 
necessitated by a shortage of accommodation. 41 


35. 1952 S C 252 (275) (Pr 53) [AIR V 39] : 1952 SCR 889, 1020 and 1056 : ILR 
31 Pat 565 (S C), State of Bihar v. Kameshwar Singh. 

36. 1952 Mad 252 (Pr 2) [AIR V 39 C 105 (2) ] (DB), Satyavathi v. State of 
Madras. (Provision for house-sites for the houseless section of the community 
(Adi-Andhras).) 

1930 Mad 798 (799, 800) [AIR V 17], Secy, of State v. Gopala Aiyar. (House sites 
for Panchamas and other coolies of Tanjore District—If the effect of the Govern¬ 
ment order is to enable it to acquire a particular house-site for a particular in¬ 
dividual, it is only a matter of detail, which does not affect the general question 
of the purpose being a public one : AIR 1914 P C 20, Foil.) 

37. 1951 Cal 97 (Pr 15) [AIR V 38 C 28], Md. Safi v. State of West Bengal. 
(The acquisitipn of land for settlement of refugees as provided in the West Bengal 
Land Development and Planning Act (21 of 1948) — There can be no doubt that 
the public or the inhabitants of the State of West Bengal are benefited by 
accommodating the refugees and confining their activities in a suitable locality: 
AIR 1922 PC 333 (PC) and AIR 1951 Cal 346, Rel. on.) 

38. 1914 PC 20 (21, 22) [AIR V 1] (PC), Hamahai Framjee Petit v. Secy, of State. 
(The resumption of lands for erecting building for the use of Government officials 
is for public purpose as it will redound to public benefit by helping the Govern¬ 
ment to maintain the efficiency of its servants.) 

1953 Cal 223 (225) (Pr 7) [AIR V 40 C 77], Abdul Hamid v. State of West Bengal. 
(Requisition for employee of State Government, whether refugee or otherwise, 
is for public purpose.) 

1953 Mad 252 (256) [AIR V 40 C 95], G. Nataraja Mudaliar v. Madras State. 

1951 Nag 33 (Pr 14) [AIR V 38 C 11] : ILR (1951) Nag 791 (DB), Manohar Ram- 
krishna v. G. G. Desai. 

39. 1952 Cal 65 (Pr 7) [AIR Y39 C 21] (DB), Sudhindra Nathv. Sailendra Nath. 

40. 1951 Nag 33 (Pr 14) [AIR V 38 C 11] : ILR (1951) Nag 791 (DB), Manohar 
Ramkrishna v. G. G. Desai. 

41. 1952 All 703 (705) (Pr 6) [A I R V 39] (FB), Raman Das v. State of Uttar 
Pradesh. 
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Section 52A of the Insurance Act, 1938, and the connected provi¬ 
sions under which the management of Insurance Companies can be 
assumed by the Government through an Administrator, are designed 
for the achievement of a public purpose in that the legislation seeks 
thereby to protect the interests of the policy-holders and thus indirectly 
of the public in general. 42 

The undermentioned cases 43 provide further instances of public 

purpose. The taking of property for a highway is obviously for a 

public purpose. 44 So also irrigation of arid lands is a public purpose. 45 

Land taken in a city for public parks and squares by authority of law 

where advantageous to the public for recreation, health, or business is 
taken for a public use. 40 

There is no presumption that an Act for compulsory acquisition 
of private property is for a public purpose. 47 When the Act itself says 
or clearly indicates that it is for a public purpose, that would prima 

facie show that it is for a public purpose. 48 The preamble of an Act 
may be looked at for this purpose. 49 


[ m e * B ° m 5) f URV 39 1 < DB )’ Bhanjee v. State of Bombay. 

(Distributing available accommodation by applying process of requisitioning 

must be on an equitable basis; otherwise it will not be for public purpose.)] 

42. 1952 Punj 9 (15) (Pr 30) [AIR V 39 C 2] : ILR (1952) Punj 11 (DB), Jupiter 
General Ins. Co. v. Rajagopalan. 

43. 1953 Raj 173 (176) (Pr 10) [A I R V 40 C 61] (DB), Lalsingh v. State of 

Rajasthan . (Taking possession of surface land for working mines is for “public 
purpose”.) 

1951 Mad 930 (Pr 15) [AIR V 38 C 329](DB), M. B. Namazi v. Deyuty Custodian 
of Evacuee Property , Madras. (Administration of evacuee property.) 

i948 Sind 16 (Prs 4, 5) (AIR V 35 C 5]: ILR (1947) Kar 89, Karachi Municipality 
v. Sind Province. (Salt manufacture — Increased production of salt, a vital 
commodity for life of the community.) 

d896) 40 Law Ed 576 (581) : 160 U S 668 (682), United States v. Gettysburg 
Klectnc R. Co. (The preservation of the battlefield of Gettysburg with the 
leading tactical positions properly marked with tablets, is a public purpose ) 

44. (1922) 262 U S 700(706):67 Law Ed 1186, Bindge Co. v. Los Angeles County. 
4 Bradley^ 164 U S 112 (160) : 41 LaW Ed 369, FalWrook Irrigation District v. 

46. (1893) 37 Law Ed 170(184) : 147 U S 282 (297), Shoemaker v. United States. 

47. 1950 Pat 392 (Pr 32) [AIR V 37 C 108] : ILR 29 Pat 790 (SB), Kameshwar 
Singh v. Province of Bihar. 

48. 1950 Pat 392 (Pr 32) [AIR V 37 C 108] : ILR 29 Pat 790 (SB), Kameslncar 
Singh v. Province of Bihar. 

4 p'rad!sh M1 703 (705> (Pr 6) [A 1 R v 39] (FB )> Iia7 ' ian Das v - State of Uttar 

19 ®‘ 2 , S “ l 14 < PrS f 14 ; [ A 1 R V »] (SB), Kalikahumarsinhji v. Saurashtra 
State. (The object of the Saurashtra Land Reforms Act, 1951, as the preamble 

Bays, is the improvement of land revenue administration and the ultimate 

doing away with the Girasdari system and making the tenants the occupants of 

ine iand held by them. Payment of compensation to the Girasdars for the 

extinguishment of their rights is contemplated for that purpose. The preamble 

makes it clear that the Act is for a public purpose and this inference is re- 

mforced by the various provisions of the Act : AIR 1952 S C 252 (SC), Foil.) 
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In Bex y. Basudeva , 60 a decision of the late Federal Court of 
India, Patanjali Sastri, J., observed as follows : 

“Whilst a statement in the preamble of a statute as to its ulti¬ 
mate objective may be useful as throwing light on the nature of the 
matter legislated upon and must undoubtedly be taken into con¬ 
sideration, it cannot be conclusive on a question of vires where the 
Legislature concerned has powers to legislate on certain specified 
matters only. The Court must still see in such cases whether the 
subject-matter of the impugned legislation is really within those 
powers.” 

The above observations of the learned Judge show that, although 
the preamble is not conclusive, it may be taken into consideration by 
the Court in determining whether an Act is for a public purpose. But 
it is not necessary that the Act authorising compulsory acquisition of 
property must itself state in so many words that it is for a public 
purpose. 51 

As observed by Mahajan J., in State of Bihar v. Kamesliwar 
Singh 63 : “It is unnecessary to state in express terms in the statute 
itself the precise purpose for which property is being taken, provided 
from the whole tenor and intendment of the Act it could be gathered 
that the property was being acquired either for the purpose of the 
State or for purposes of the public and that the intention was to benefit 
the community at large.” 68 

In that case, while considering whether the Bihar Land Reforms 
Act (30 of 1950) was for a public purpose, his Lordship observed as 
follows : 

“It may be conceded that the present statute does not disclose 
the Legislature’s mind as to what it would ultimately do after the 
estates are vested in the State Government. Perhaps the State 
Government has not yet made up its mind how and for what 


50. 1950 F C 67(69) [AIR V 37 C 6] : 1949 F C R 657 : 51 Cri L Jour 1011 (FC). 

51. 1952 S C 252 (Pr 52) [A I R V 39] : 1952 SCR 889, 1020, 1056 : ILR 31 Pat 
565 (SC), State of Bihar v. Kameshwar Singh. 

1952 Punj 70 (Prs 10, 11) [AIR V 39 C 21]:ILR (1951) Punj 438, Shyam Erishen 
v. State of Punjab. 

52. 1952 S C 252 (Pr 52) [AIR Y 39] : 1952 SCR 889, 1020 and 1056 : ILR 31 
Pat 565 (SC). 

53. 1953 Madh B 97 (Prs 3, 99) [A I R Y 40 C 46] (FB), Malojirao v. State of 
Madhya Bharat. (Although the purpose of the M. B. Act 28 of 1951 is not 
specified, there is no doubt that it is inspired and dominated by a public purpose. 
It is obvious that the object of the Act is to extinguish the interests of the 
intermediary and to bring the actual cultivators into direct relations with the 
State Government and thereby to avoid concentration of wealth and means of 
production to the common detriment as laid down in Art. 39 (b) and (c) of 
the Constitution. It cannot be denied, therefore, that there.is a public purpose 
for the acquisition of jagir lands—From the whole tenor and intendment of the 
Act, it can fairly be inferred that the amelioration of the peasantry living in 
jagir areas and the emancipation of this class of sub-human serfs from the 
medieval and archaic bondage which is non-conducive to the general interests 
of the community is the main purpose behind the impugned Act.) 
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purposes the lands and tenures acquired will be utilised. The statute 
provides in S. 31 for the establishment of a Land Commission whose 
function^ it will be to advise the Government as to it 3 agrarian 
policy. Be that as it may, it seems to me that in spite of the criticism 
levelled against the Act by the learned counsel, it cannot be said 
that the Act would fall because it fails to postulate a public purpose. 
The Act is intituled the Bihar Land Reforms Act, 1950. The pre 
amble of the Constitution says that India has been constituted into 
a Sovereign Democratic Republic to secure to all its citizens 
justice, social, economic and political. Article 39 of the Directive 
Principles of State Policy states as follows : 

‘The State shall in particular direct its policy towards securing 

that the ownership and control of the material resources of the 

community are so distributed as best to subserve the common 

good; and that the operation of the economic system does not 

result in the concentration of wealth and means of production 
to the common detriment.’ 

“Now it is obvious that concentration of big blocks of land in 
the hands of a few individuals is contrary to the principle on which 
the Constitution of India is based. The purpose of the acquisition 
contemplated by the impugned Act, therefore, is to do away with 
the concentration of big blocks of land and means of production in 
the hands of a few individuals and to so distribute the ownership 
and control of the material resources which come in the hands of 
the btate as to subserve the common good as best as possible. In 
other words, shortly put, the purpose behind the Act is to bring 
about a reform in the land distribution system of Bihar for the 
general benefit of the community as advised. The Legislature is the 
best judge of what is good for the community by whose suffrage it 
comes into existence and it is not possible for this Court to say that 
there was no public purpose behind the acquisition contemplated 
by the impugned statute. The purpose of the statute certainly is 

Ind'ia C ” rdanCe Wlth the l6tter and SpirH ° £ the CoDs ti‘ution of 

The above passage shows not only that in considering what is a 
public purpose the objects of State Policy as enunciated in Part IV of 
the Constitution can be taken into consideration, as already stated in 

ment oMh *71 7 7* alS ° tbat tbe ° bject ’ tenor and intend- 

whnll 7m ar£5 f ° b6 gathered b y a consideration of the Act as a 
whole, and the mere fact that there is no specific statement in the Act 

makeR nlV r rP ° Se ^ St iS f ° r a P ubIic Impose, will not 
make it other than one for a public purpose. 

It has also to be remembered that in considering whether an 
enactment authorising the compulsory acquisition of property is for a 

, P “ rp °, Se ; '* 18 ent >rely a wrong approach to pick out an item 
out of the whole scheme of land reforms contemplated by the Act and 

say that it is not supported by public purpose. The scheme as a whole 
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(o) Exercise of 
power to con¬ 
demn 


lias to be taken into consideration for determining if the Act is for a 
public purpose. 541 

But whether as a result of an express statement in the Act itself 
or in the preamble to the Act or by consideration of the Act as a 
whole, it must be clear from the Act itself that it is meant for a 
public purpose. 65 

Where authority is conferred by law to take property for a parti¬ 
cular public purpose, the authority must be used bona fide for that 
purpose and for none other. 68 

But the common law rule, that the statutory powers to condemn 
should be given a restricted interpretation, is inapplicable where the 
statute itself expressly provides that it shall be liberally construed to 
carry out the purposes of the Legislature. 67 

Although it is an essential condition for the validity of a law 
authorising the compulsory acquisition of private property by the State 
that it must be for a public purpose, yet the actual task of condemna¬ 
tion may be delegated by the Legislature to the executive, or a 
corporation, or other authority. 68 In peculiar circumstances even a 
private individual may be entitled under the law to condemn property. 69 
Where an Act, under which the compulsory acquisition or requisition¬ 
ing of property is authorised, so requires, the order of acquisition or 
requisitioning should state what is the public purpose for which the 
property is being acquired or requisitioned. 00 

54 . 1952 S C 252 (Pr 107) [A I R V 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 
Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

55 . See 1952 Punj 70 (Prs 10, 11) [AIR V 39 C 21] : I L R (1951) Punj 438v(DB), 
Shyam Krishen v. State of Punjab. (“If in opinion of Provincial Government 
it is necessary or expedient” to requisition — The words do not necessarily 
imply the necessity of public purpose.)] 

56 . (1906) 1 Ch 464 (476), J. L. Denman & Co. Ltd. v. Westminister Corpora¬ 
tion. (Authority to take land for widening streets.) 

[See also (1930) 100 L J K B 306 (310) : (1930) 2 K B 98 (145), Minister of 
Health v. Rex. (Housing Act, 1925—Improvement scheme promulgated by local 
authority—If the scheme conflicted with the Act it would have to give way . 

_This is so notwithstanding the provision that on confirmation by Minister 

of Health it should have the same effect as if it was part of the Act—Opinion 
of Lord Herschell in Institute of Patent Agents v. Lockwood , (1894) 63 L J P C 

74 : 1894 A C 347, Rel. on_Rule made under Act but conflicting with Act will 

give way before Act though it is to be treated as part of the Act.)] 

57 . (1945) 327 U S 546 (551): 90 Law Ed 843, United States Ex. Rel T.V. A. v. 
Welch. 

58 . (1872) 15 Am Rep. 13 (18), Eastern Railroad Co. v. Boston and Maine Rail - 
road. 

59 . (1905) 49 Law Ed 1085 (1087, 1088) : 198 U S 361 (367, 368 ),Clark v. Nash. 
(Peculiar local circumstances of Utah justify as authorising condemnation for 
public use a statute under which an individual landowner may condemn a right 
of way across his neighbour’s land for the enlargement of an irrigation ditch 
therein in order to enable him to obtain water from a stream, in which he has 
an interest, to irrigate his land, which otherwise would remain absolutely value¬ 
less.) 

60. 1952 Bom 16 (Pr 27) [AIRY 39 C 2], State of Bombay v. Reman Santilal. 
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The next question to be dealt with is about the power of the Court 
to examine whether an Act authorising the compulsory acquisition of 
private property is for a public purpose. In other words, the question 
is bow far the existence of a public purpose for an Act authorising the 
compulsory acquisition of private property by the State is a justiciable 
matter. Inasmuch as the Constitution requires that such an Act must 
be for a public purpose and the validity of such an Act depends upon 
is being for a public purpose, and the Courts are entitled to see whether 
he Act is valid or not, the Courts are necessarily entitled to see 
whether the Act is for a public purpose. This means that the Courts 
can pronounce their opinion on the question whether a purpose for 
which a certain Act for compulsory acquisition of property professes 
to be passed is a public purpose and also whether there is any relevance 
and connection between the purpose for which an Act professes to have 
been passed and the acquisition of any property which it may direct 
or authorise. In other words, the Courts are entitled to scrutinise the 
purpose of an Act for compulsory acquisition or requisitioning of 
property and to see whether such purpose is a public purpose. 02 So 
also the question whether the acquisition or requisitioning in any case 
is for a public purpose is a justiciable one. 63 

At the same time, the opinion of the Legislature that a certain 
purpose is a public purpose ought to be given due weight by the Court 
and a purpose which has been considered by the Legislature to be a 
public purpose may V nma facie be accepted as such by Court, although 
the opinion of the Legislature will not be conclusive. 61 


6 pJs65 fscVir 1 R V 39] : 1952 S C R 889 ' 1020 * : ILB 31 

at Pb& (bC), State of Bihar v. Kameshwar Singh. 

6 v 2 ' Mr! 2 Bat%V 556> ** ^ [A 1 B V (DB) ' ^ *■ Co-op. Cr. Society 

i950 p at 392 (Prs 32, 76) [AIR V 37 C 108] : ILR 29 Pat 790 (SB), Kameshiuar 
h ‘ a f V ' Promnce °f Bihar. (Legislature not absolute judge of public purpose ) 

93 3 2 7 L U Vm VC? : f LaW ^ 1186 ' Mnd3e C °■ ^ Los Angeles ZZ 

Jf JZ E Ed 170 (184) : 147 U s 282 (298), Shoemaker v. United States. 

(AHtl951^Ca/111? Foil 1 ) 8 V 40 ° 77L AMUl ^ »/ ^ 

( 1951 9 Bo C m dO^Polf.) 7 <352) ’ Badharaman Das ^ Sta ‘° of West Bengal. (A I R 

64. 1950 Pat 392 (Pr 32) [AIR V 37 C 108] * I L R 29 Pat 790 v 7 
Singh v. Province of Bihar. ° (SB) ’ Kameshw *r 

{ Wdlh 327 U S 546 (551> : 90 LaW Ed 843 ’ United stales Ex Rel T - V- A. v. 

( 2 questk> n S the 9 C (446 t : i ! 4 mT Ed 96 °’ Cincinnati T - Vester. (In deciding 
conditions* the ?° urt ah ° uld have appropriate regard to diversity of local 

and consider with great respect legislative declaration and, in parti 

of local exigencei C ° UrtS “ ‘° ““ ° 0nsidered *° be P“ bIio ‘be light 


Articles 31, 
31 A, 31B 
Note 19 

(p) Question of 
‘'public pur¬ 
pose," whether 
justiciable 



748 


COMPULSORY ACQUISITION OF PROPERTY 


Articles 31, 
31 A, 31B 
Note 19 


Similarly, where an Act authorises acquisition of property for a 
public purpose but does not specify what such purpose is and in the 
exercise of its powers under the Act the Government acquires certain 
property as being required for a public purpose, the Court ought to 
attach due weight to the opinion of the Government. 65 

In Hamabai Framjee Petit v. Secretary of State for India, 6 * 
Lord Dunedin, delivering the judgment of the Judicial Committee of 
the Privy Council, observed as follows: 

“That being so, all that remains^is to determine whether the 
purpose here is a purpose in which the general interest of the 
community is concerned. Prima facie the Government are good 
judges of that. They are not absolute judges. They cannot say: 
“Sic volo sic jubeoP But at least a Court would not easily hold 
them to be wrong.” 

But although the question whether a purpose for which property 
is compulsorily acquired or taken possession of by the Government is 
a public purpose is justiciable, this only means that the Court can see 
whether the purpose is one for which the property can be compul¬ 
sorily acquired or taken possession of by the Government. Whether it 
is necessary to accomplish the public purpose by the compulsory 
acquisition of a particular property or of any property is not a matter 
for the Court but is a matter which is within the exclusive jurisdiction 
of the Legislature or the Executive acting under powers vested in it 
by law. 67 

In Province of Bombay v. Khushaldas Advani , 68 Fazl Ali, J., 
observed as follows: 

“It is well settled that where an Act or Regulation commits 
to an executive authority the decision of what is necessary or 
expedient and that authority makes a decision, it is not competent 
to the Courts to investigate the grounds or the reasonableness of the 
decision in the absence of an allegation of bad faith.In other 

(1925) 70 Law Ed 162 (165):269 U S 55, Old Dominion Land Co. v. United States 
of America. (Where the Legislature has declared the purpose to be a public pur¬ 
pose by implication, if not by express words, its decision is entitled to deference 
unless it is shown to involve an impossibility—Cited in AIR 1951 Pat 91.) 

(1896) 164 U S 112 (160) : 41 Law Ed 369, FalibrooJc Irrigation District v. 
Bradley. 

65. 1914 P C 20 (21) [AIR Y 1] (PC), Hamabai Framjee Petit v. Secy, of State. 

66. 1914 P C 20 (21) [AIR V 1] (PC). 

67 . (1923) 67 Law Ed 1186 (1193): 262 U S 700 (709), Rindge Co. v. Los Angeles 

Law Ed 1063 (1076) : 229 U S 53, United States v. Chandler Dunbar 
Water Power Company. 

(1906) 50 Law Ed 581 (583) : 200 U S 527 (531), Stnckley v. High Land Gold 
Mine Co. 

'1872) 15 Am Rep 13 (18), Eastern Railroad Co. v. Boston and Maine Railroad. 

68 . 1950 S C 222 (229) (Pr 23) [AIR V 37 C 18] : 1950 S C R 621 (SC). (It was • 

however held that a writ of certiorari could not issue in the case as the order 
of the State Government requisitioning the premises was an administrative 
order_A suit would have lain for contesting the validity of the order.) 
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words, if there is a public purpose the mere fact that to the Court or Articles 31, 

to any other person, the requisition of the premises does not appear 31 A, 3 IB ’ 

necessary or expedient in the public interest, will not make the Note 19 

requisition bad. But the same cannot be said with regard to the 

decision of the Provincial Government as to the existence of a public 

puipose, which is the foundation of its power and is a condition 

precedent to its exercise. If the executive authority requisitions land 

under S. 3 (Bombay Land Requisition Ordinance, 5 of 1947) without 

there” being any public purpose in existence, its action is a nullity 

and the position in law is as if the authority did not act under S. 3 

at all. Such being the legal position, a person whose right is said to 

have been affected can always go to a proper Court and claim a 

declaration that in law his right cannot be affected.” 

In Eastern Railroad Company v. Boston Maine Railroad™ 

Colt, J., of the Massachusetts Supreme Court observed as follows : 

“The purposes of Government would be so far defeated, if any 
single owner, corporation or individual could in this respect‘control 
its action. It belongs exclusively to the Legislature to determine 
whether the public benefit to be secured is sufficient to warrant the 
taking, and this is not a judicial question. The necessity may be left 
to the adjudication of designated officers or tribunals; but when not 
so delegated, it may be declared by the Legislature itself. The right 
itself may be delegated to corporate bodies public or private; and 
when the enjoyment of two public rights would to some extent 
interfere, it is, in the language of Chief Justice Shaw, ‘for the 
Legislature to determine which shall yield and to what extent, and 
whether wholly or in part only, to the other; and such question will 
ordinarily be determined by the Legislature according to their 
conviction of the greater preponderance of public necessity and 
convenience’.” 


Similarly, the extent to which property must be compulsorily 
acquired or taken possession of for a public purpose is also a matter 
within the exclusive jurisdiction of the Legislature. 70 Further, as the 
quotation from Eastern Railroad Company v. Boston Maine Railroad 
above given shows, when there is a conflict between two public purposes, 
it is for the Legislature to prescribe which public purpose is to be 
preferred in the matter of compulsory acquisition of property. 71 

It has been seen that when the Legislature declares a certain 
purpose to be a public purpose, or the Executive acting under statutory 
powers declares a certain purpose to be a public purpose, the Court can 
see whether the alleged public purpose is really a public purpose. The 

69 . (1872) 15 Am Rep 13 (18). " ' " 

7 Li<W<f ) B°Co aW Ed 576 <582) : 160 U S 668 < 685 >- United Stales v. Gettysburg 


77nmfiWnT Ed \ 70 , l 184) , ; u S 282 < 298 >’ Shoemaker v. United States. 

ElrUr^RU tn ( ? 2) : 160 V S 668 < 88 5>. United States v. Gettysbu 

Uectrtc B. Co (Congress has power to take land devoted to one public use £ 

a " d dl£fer 1 e a n ‘ P" bli0 1100 making just compensation.) ? 

(1872) 15 Am Rep 13 (18), Eastern Railroad Co. v. Boston and Maine Railroa 


(q) Provision 
excluding juris¬ 
diction of Court 
—Validity 




I 
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question arises whether an Act of the Legislature can provide that the 
decision of the Executive that certain property is required for a public 
purpose or that certain purpose is a public purpose shall be final and 
conclusive and shall not be liable to be questioned before a Court of 
law. This question arises because such a provision is very often found 
in legislative enactments relating to the compulsory acquisition of 
property. 

For instance, in S. 6 (3) of the Land Acquisition Act, 18g4, it is 
provided as follows : —“The said declaration shall be conclusive evidence 

that the land is needed for a public purpose.” The words 

“said declaration” refer to the declaration which the State Government 
is authorised to make under S. 6 (1) of the same Act, if it is satisfied 
that any particular land is needed for a public purpose. It is settled 
law that so far as the provisions of S. 6 (3) of the Land Acquisition 
Act are concerned, the declaration by the Government that a certain 
land is required for a public purpose shall be conclusive and binding on 
Courts and cannot be questioned in a Court of law. 72 Similar provisions 
are also contained in other enactments and it has been held that the 
opinion of the Government that property is required for a public purpose 
cannot be called in question before a Court of law in such cases. 73 

In Province of Bombay v. Khushaldas Advani , 74 the Supreme 
Court held that no writ of certiorari could be issued against the order 
of the State Government under the Bombay Land Requisition Ordinance 

72. 1926 Mad 1099 (1100) [AIR V 13] (DB), Ponnaia v. Secy, of State. 

1925 Mad 837 (840) [AIR V 12], Veeraraghavachariar v. Secy, of State. 

1923 All 523 (524) [AIR V 10] (DB), Secretary of State v. AJcbar Ali. 

1921 Cal 159 (160) [AIR V 8], Manick Chand Mahata v. Corporation of Calcutta. 
(’03) ILR 30 Cal 36 (77), Ezra v. The Secretary of State. 

73. (’50) 54 Cal W N 855 (873, 874) (SB), Patri Shaw v. R. N. Roy. (The Legis¬ 
lature has selected the Government to come to a decision and no Court can in¬ 
vestigate the adequacy of its reasons. If the Government acts in good faith it is 
not the concern of the Court to ascertain what facts there may have been which 
actuated the Government in what it did. An order of requisition of a property 
made by the Provincial Government under S. 25 (1) of the West Bengal Security 
Act is an executive order and the Court has no power at all to enquire into the 
reasonableness, the policy, the sense or any other aspect of the matter provided 
the Government has acted honestly and in good faith.) 

1951 Cal 97 (Pr 14) [AIR V 38 C 28], Md. Safi v. State of West Bengal. (The 
decision of the Government as to the “public purpose” is conclusive and cannot 
be questioned in a Court of law. The use of the words : ‘If it is satisfied’ in S. 4 
of West Bengal Land Development and Planning Act (21 of 1948) makes the de¬ 
cision unchallengeable : A IE 1951 Cal 294; 54 Cal W N 855 (SB) and AIR 1950 
S C 222 (SC), Rel. on.) 

[See also (1937) 3 All E R 305 (307):157 L T 67, Re. Greenwich Housing Order. 
(Housing Act, 1930, S. 1 (3), gave local authority absolute right to secure clearance 
of area in either of two ways, whether by clearance order or compulsory 
purchase orders.) 

(1925) 269 U S 55 (66, 67) : 70 Law Ed 162, Old Dominion Land Co., v. United 
States. 

(1919) 121 L T 1 (2) : 88 L J P C 52, Wijeyesekera v. Festing. (Ceylon Acquisi¬ 
tion of Land Ordinance — Decision of Governor in Council — Finality — It 
connot be contended that the land is not needed for public purpose.)] 

74 . 1950 S C 222 (Prs 10, 11) [AIR Y 37 C 18] : 1950 S C R 621 (S C). 
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(5 of 1947) requisitioning certain property on the ground that the 

purpose for which the property was requisitioned was not a public 
purpose. Kania, C. J., observed as follows ; 

The decision of the Provincial Government as to the public 
purpose contains no judicial element in it. Just as the Government 
has to see that its order of requisition is not made in respect of land 
which is used for a public religious worship or is not in respect of 
and used for a purpose specified by the Provincial Government in 
the official gazette as mentioned in the proviso to S. 3, or that the 
premises are vacant on the date when the notification was issued (as 
mentioned in S. 4 of the Ordinance), the Government has to decide 
w ether a particular object for which it is suggested that the land 

should be requisitioned was a public purpose.There appears 

nothing in the Ordinance to show that in arriving at its decision on 
this point the Provincial Government has to act judicially. Sections 10 
and 12 which were relied upon to show that the decision was quasi- 
judicial, in my opinion, do not support the plea. The enquiries 
mentioned in those sections are only permissive and the Government 
is not obliged to make them. Moreover, they do not relate to the 
purpose for which the land may be required. They are in respect of 
the condition of the land and such other matters affecting land 
Every decision of the Government followed by the exercise of certain 
power given to it by any law is not necessarily judicial or quasi. 

]ud ' Cial . The decision of the Provincial Government about 

public purpose is, therefore, an administrative act. If the Government 
erroneously decides that fact, it is open to question in a Court of law 
m a regular suit just as its action on its decision on the facts men 
tioned in the proviso to S. 3 and in S. 4 is open to question in a 
similar way . .. . As in my opinion the decision of the Provincial 
Government about public purpose is not a judicial or quasi-judicial 
decision, there is no scope for an application for a writ of certiorari." 

, Wll , lbe seen * hat in the abovc decisions the validity of a provision 
excluding the jurisdiction of the Court was not considered. 

T .3 „ T A e tTo V ^ Si ° n3 ° f Sub - SeCt ‘° n (2) of S ' 299 of Government of 
India Act, 1935, were exactly similar to those of cl. (2) of this artinln 

“ a ‘t r id,iy of “ h “ ■>“"“» —m* ih. 

the Executive as to the existence of public purpose conclusive and 
binding on a Court of law, could have been questioned under S. 299 of 
the Government of India Act in the same way as it can be questioned 

s“ 299 C of th C th ‘ S artlC i 6 ' ( B T Ut tbere is n0 decision on thG P°^t under 
b. 299 of the Government of India Act. 

Calcutta 6 m^ St n° n r haS w en " pecifically raised in a decision of the 
Calcutta High Court in West Bengal Settlement Kanungoe Co overa 

held af S u CletV Ltd ‘ V ‘ MrS ' BMa Bannerjee, 76 and it has been 

making the C S aprovi3 ;°“ 'Ending the jurisdiction of the Court and 
making the decision of the executive as to the existence of a public 

purpose bindi ng and conclusive on a Court of la w is ultra vires under 

75. 1952 Cal 554 (556) [AIR V 39] (DB). " " -- —t 


Articles 31, 
31 A, 31B 
Note 19 


i 





752 


COMPULSORY ACQUISITION OF PROPERTY 


Articles 31, 
31A, 31B 
Note 19 


cl. (2) of this article. The question in that case was about the validity 
of S. 8 of West Bengal Land Development and Planning Act (21 of 
1948). Under that section the declaration of Government as to the 
nature of the purpose for which the acquisition was made was conclu¬ 
sive. The opening portion of the section was in the following terms : 
“A declaration under S. 6 shall be conclusive evidence that the land 
in respect of which the declaration is made is needed for a public 
purpose.” It was held that the section was ultra vires. Harries, C. J., 
in delivering the judgment of the Court observed as follows on this 
point : 

“The Advocate-General contended that the purposes for which 
compulsory acquisition of property was allowed by a statute were 
not justiciable but it seems to me clear from cl. (2) of Art. 31 and 
the three items in the three lists of the 7th Schedule to which I 
have referred (Entry 33 List 1, Entry 36 List 2 and Entry 42 
List 3) that it is open to Courts to scrutinise Acts empowering 
Government to acquire property compulsorily and to consider whe¬ 
ther or not such Acts go beyond the powers given to the various 
Legislatures by the Constitution. No Act can be passed which permits 
compulsory acquisition of a citizen’s property for purposes other 
than public and it appears to me that the Courts must see that no 
Act allows acquisition beyond that permitted by the Constitution. 

“There can, I think, be no doubt that the effect of the opening 
words of S. 8 of this Act is to oust the jurisdiction of the Court when 
the question arises as to whether an acquisition was made for a 
public purpose or not. The declaration made by the Government 
1 would be put forward as conclusive and therefore a Court could not 
enter into the matter. The learned Advocate-General pointed out 
that making the declaration conclusive could have little or no effect, 
because a dishonest declaration could be ignored by any Court. A 
power exercised mala fide is no exercise of that power and it has 
constantly been held by their Lordships of the Privy Council and 
by Courts in India that an abuse of power is no exercise of the 
power in question. No difficulty could, therefore, arise over a mala 

fide declaration. 

“A declaration, however, made by the Government may not be 
mala fide though it may be erroneous. It is practically impossible 
to define the phrase “public purpose”, though it is frequently a 
matter of no difficulty to decide whether a particular purpose is 
public or not. There may, however, be borderline cases and the 
views of Government and of a Court of justice might not coincide. 
Government might honestly believe that a particular purpose was 
public and make a declaration accordingly. On the other hand, a 
Court might hold that such a purpose was not public. But in such a 
case, the hands of the Court would be tied because of the provision 
in S. 8 that the declaration as to the purpose made by the Government 
was conclusive. If that provision bound the Court it could not enter 
iAto the question at all and hold that upon the true facts that the 
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acquisition in question was not for a public purpose and therefore 
not within the Act at all.” 

It was, therefore, held that the section which deprived the Court of its 
jurisdiction which clause (2) of this article clearly conferred upon the 
Court, was ultra vires. 

On the same reasoning, S. 6 (3) of the Land Acquisition Act, 1894, 
might also be called in question as being ultra vires under S. 299 (2) 
of the Government of India Act and under cl. (2) of this article read 
with Art. 13 of the Constitution. But in the case of this provision in 
the Land Acquisition Act, its validity is saved by S. 299 (4) of the 
Government of India Act, 1935, and by the provisions of cl. (5) of this 
article. Under S. 299 (4) of the Government of India Act, 1935, the 
validity of the provisions of any Act in force at the date of the passing 
of the Government of India Act, 1935, is expressly saved and so the 
Land Acquisition Act of 1894 is saved by this provision. Under cl. 5 (a) 
of this article, the provisions of any ‘‘existing law” are expressly ex¬ 
empted from the operation of cl. (2). Hence, even after the coming 
into force of the Constitution the provisions of S. 6 (3) of the Land 
Acquisition Act are valid and a declaration by the Government of the 
existence of a public purpose for a compulsory acquisition under that 
Act will be conclusive and binding on the Court. 76 

It may be pointed out incidentally that the Constitution does not 
contain a provision similar to that in the Land Acquisition Act, 1894, 
making a declaration or a notification by the Government that property 
is required for a public purpose conclusive on the question. 77 

In considering whether a provision of law making the opinion of 
the Government that property is required for a public purpose con¬ 
clusive and binding on the Courts is ultra vires , it is useful to observe 
that cl. (2) requires that property must be acquired or taken possession 
of only for a public purpose and not for a purpose which the Executive 
Government thinks is a public purpose. In other words, the purpose 
for which property is acquired or taken possession of compulsorily by 
the Government must be actually a public purpose and must be found 
to be a public purpose by the Court and it is not enough if it is merely 

a purpose believed to be a public purpose, however bona fide , by the 
Government. 

It may, however, be mentioned that in Gopalan v. State of 
Madras™ the Supreme Court held in connection with preventive 
detention law that the satisfaction of the detaining authority about the 
necessity for the detention of a person for preventive purposes was not 
a matter which could be scrutinised by the Court with a view to see 
whether it was reasonable or not/Bu t the reasoning of the Supreme 

76. 1953 All 182 (Prs 8, 9) [AIR V 40 C 80] (DB), Brij Nath v. U. P. Government. 

[See also (’53) 57 C W N 719 (725) (DB), Sriniivas v. State of West Benaal 
(Overruling AIR 1953 Cal 323 and 57 C W N 342.)] J * 

77. 1952 S C 252 (294) (Pr 128) [A I R V 39] : 1952 SCR 889, 1020 and 1056 : 

ILR 31 Pat 565 (S C), State of Bihar v. Kamcshicar Singh. 

78. 1950 S C 27 (42, 43, 77) (Prs 27, 123) [AIR V 37 C 6] : 1950 S C R 88 * 51 

Cri L Jour 1383 (S C). 1 

l.Ind.Con. 48. 
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(a) Effect of 

cl. ( 2 ) 


Court in Gopalan s case 79 does not apply to the compulsory acquisition 
of property. In the case of the detention of a person under preven¬ 
tive detention law, the Constitution does not impose any conditions 
similar to the condition of the existence of a public purpose for the 
acquisition of property compulsorily by the State. All that Art. 21 
says is that deprivation of liberty of a person must be in accordance 
with procedure established by law and the question of when the deten¬ 
tion under preventive detention law may be ordered is not made a 
matter of constitutional provision at all. Hence, the reasoning in 
Gopalan's case 80 cannot apply to the question of compulsory acquisi¬ 
tion of property by the State in regard to the existence or otherwise of 
a public purpose for such acquisition. 


20. “Compensation.” — As seen in Notes 9 and 10, the pay¬ 
ment of compensation is an inescapable obligation attached to the 
compulsory acquisition of property by the State. Clause (2) of this 
article expressly provides that a law authorising the compulsory acqui¬ 
sition or taking possession of property by a State for public purposes 
shall provide for compensation for the property taken possession of or 
acquired and either fix the amount of compensation or specify the 
principles on which and the manner in which the compensation is to 
be determined and given. Any law which authorises the compulsory 
acquisition or taking possession of property by the State but fails to 
provide for the payment of compensation, will be void under cl. (2) 
read with Art. 13. 

Clause (2) only requires that just compensation must be paid to 
persons whose properties are compulsorily acquired or requisitioned 
and that the law under which the acquisition or requisitioning takes 
place should provide for such compensation. The Constitution does not 
describe the manner or time of payment of compensation but leaves 
them to the Legislature. 1 The fact that the compensation is not required 
to be paid in advance does not make the law ultra vires so long as it 
provides for payment of just compensation. 2 


The clause requires that the law must either fix the amount of 
compensation or specify the principles on which and the manner-in 
which compensation is to be determined and given. Thus, it is not 
necessary that the law under which the acquisition or requisitioning is 
made, must itself fix the amount of compensation. It is sufficient if the 
law specifies the principles and the manner in which the compensation 
is to be paid. 3 A provision that such compensation as may be deter- 


79. 1950 S C 27 [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (S C), 
Gopalan v. State of Madras. 

80. 1950 S C 27 [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (S C), 
Gopalan v. State of Madras. 

Articles 31, 31A, 31B — Note 20 

1. 1952 Cal 870 (872) [AIR V 39], Naba Kumar v. West Bengal State. 

2. 1952 Cal 870 (872) [AIR V 39], Naba Kumar v. West Bengal State. 

3. 1953 Pat 121 (124) (Prs4, 5) [AIR V40 C36]: ILR 32 Pat 87 (DB), Rebati Ban¬ 
yan v. State of Bihar. (Bihar Land Reforms Act (30 of 1950), S. 32(2)—Reading 
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mined by the Deputy Commissioner or, if his award is not acceptable, 
by the Civil Court would be sufficient compliance with clause (2j.‘ 
Similarly, a provision that compensation should be paid means that it 
must be paid in one lump sum and so is not bad for not indicating the 
manner in which the compensation should be paid. 5 

The clause requires that provision for compensation must be made 
by the law”, under which property is acquired or requisitioned. The 
law” in a given case must be an Act read with the order promulgated 
under it. Hence, provision for compensation in an order promulgated 

under an Act must be treated as a provision in the “law” and will be 
sufficient for the purpose of clause (2). 6 

Compensation for acquisition or requisitioning is different from 
damages for loss caused during temporary occupation. 7 

In England there is no written Constitution and there is no 
constitutional requirement that compensation must be paid for pro¬ 
perty compulsorily acquired by the State or that a law for compulsory 
acquisition must contain a provision for compensation. But the 
accepted principle in England is that no law for compulsory acquisi. 
ti°n Wl11 be construed as authorising such acquisition without payment 
of compensation unless the intention to the contrary is expressed 
in unambiguous terms. 8 In Lon don and North-Western Railway 

S. 32 (2) along with S. 24 (3) it is manifest that in the case of a perpetual nre- 
nuum payable to trustees of a religious or charitable endowment the compensation 
ofhcer is bound to make payment in cash. In those sections the statute has 
specified the principle and the manner in which compensation is to be determined 
and given with respect to properties of a religious or charitable endowment and 
there is no violation of the guarantee of Art. 31 (2) of the Constitution ) 

1953 Raj 173 (177) (Pr 19) [AIR V 40 C 61 ] (DB), Lalsingh v. Slate of Rajasthan 

Marwar Land Revenue Act (40 of 1949), S. 231 (4)-Sub-section complies with 

the requirements of Art. 31 (2) in the matter of granting compensation upon 

acquisition—Sub-s. (4) also lays down the manner in which compensation is to 
be given —S. 231 is intra vires.) 

4. 1953 Raj 173 (177) (Pr 19) [AIR V 40 C 61] (DB), Lalsingh v. State of Rajasthan 

5. 1953 Raj 173 (177) (Pr 19) [AIR V 40C 61] (DB), Lalsingkv. Stateof Rajasthan 

6. 1953 Cal 548 (557) (Pr 40) [AIR V 40 C 205], Atulya Kumar v. Director of 

Procurement and Supply. (It cannot be said that the Essential Supplies (Tern 

porary Powers) Act (1946) read with West Bengal Foodgrains (Imensfve Pro-' 
curement) Older (1952) does not fix compensation.) 

7. 1952 Cal 679 (683) (Pr 8) [AIR V 39], Asioini Kumar v State of Writ n^nni 

iSfr"" iai “ v 151 ,pc) - .'«•<*— ** 

(1927) 1927 App Cas 343 (359) : 136 L T 709, Colonial Sugar Refining Co v 
JfW&our»w Harbour Trust Commissioners. (A statute should not be hehUo take 
do I . pnvate rig ^ ts of property without compensation unless the intention to 

( r1i ■ 122 L u T 691 ’ Mt °™y c ~ l ‘ a. CK 

T Athmson The recognised rule for the construction of 
statutes is that unless the words of the statute clearly so demand, a statute is not 
o be construed so as to take away the property of a subject without compensa 

ZluZTl ZZf' ^ “ U893) 1 ° h 16 <28) - ““ Western 
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Company v. Evans? Bowen, L. J., observed as follows : 

“The Legislature cannot fairly be supposed to intend in the 
absence of clear words showing such intention that one man’s 
property shall be confiscated for the benefit of others or of the public, 
without any compensation being provided for him in respect of what 
is taken compulsorily from him. Parliament in its omnipotence can 
of course override or disregard this ordinary principle, if it sees fit 
to do so, but it is not likely that it will be found disregarding it, 
without plain expressions of such a purpose.” 

Even in time of war, the more recent view in England is that 
property cannot be taken even for purposes of defence without payment 
of compensation and that compensation is claimable by the owner of 
the property not as of grace but as a matter of right. 10 In America 
also, the view taken is that the existence of a war does not by itself 
suspend the provision as to compensation for private property acquired 
for public use. 11 

Under cl. (2), a law providing for the compulsory acquisition or 
taking possession of private property for public purposes must provide 
for compensation and either fix the amount of compensation itself or 
specify the principles on which and the manner in which the compen¬ 
sation is to be determined and given. Under Entry 42 of List 3, 
Sch. "VII of the Constitution, the principles on which compensation is 
to be determined and the form and the manner in which such com¬ 
pensation is to be given are matters within the legislative jurisdiction 
of both the Parliament and the State Legislatures. Entry 36 in List 2, 
which provides for legislative power of State Legislatures to legislate 
about acquisition or requisitioning of property, is subject to the provi¬ 
sions of Entry 42 of List 3. The result of all these provisions is that 
when there is a parliamentary enactment relating to the principles on 
which compensation should be determined, such enactment will apply 
when acquisition is made under a State statute. 

The power which the Legislature has under Entry 42 in List 3 
to legislate for laying down principles according to which compensa¬ 
tion °should be determined for property compulsorily ac quired or 

(1919) 1919 App Cas 744 (752) : 121 L T 361, Central Control Board v. Cannon 
Brewery Company Ltd. [ 

(1903) 1903 App Cas 355 (363, 364) : 88 L T 779, Commissioner of Public Works 
(Cafe Colony) v. Logan. (Western County Railway Co. v. Windsor Annapolis 
Raihuay Co., (1882) App Cas 178, Foil.) 

9. (1893) 1 Ch 16 (28) : 67 L T 630. 

10. (1920) 1920 App Cas 508 (542, 576) : 122 L T 691, Attorney General v. 
Keyser's Royal Hotel. (Crown is not entitled as of right either by virtue of its 
prerogative or under any statute to take possession of land or buildings of a 
subject for administrative purposes in connection with the defence of the realm 
without paying compensation for their use and occupation.) 

(1919) 1919 App Cas 744 (752) : 121 L T 361, Central Control Board v. Cannon 

Brewery Company Ltd. 

[But see (1915) 3 K B 649 (653), In re A Petition of Right. (Not good law.)J 

11. (1922) 67 Law Ed 1014 (1047) : 262 U S 341 (343), United States v. New 

River Collieries Co. . . 
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requisitioned, would not enable a Legislature to lay down principles 
that would lead to the non-payment of compensation. 12 

Under the 5th Amendment to the American Constitution, the 
provision is to the effect that private property shall not be taken for 
public use without just compensation. As already pointed out in 
Note 10, this provision is not precisely similar to the provision in 
cl. (2) of this article in that it does not require, like cl. (2), that the 
law authorising the compulsory acquisition of property must itself 
provide for the compensation to be paid but only makes it a matter of 
obligation against the State that when private property is taken for 
public use, the State must pay compensation. 

Under the 5th Amendment of the American Constitution, compen¬ 
sation is payable even though the 4 ‘taking” of the property does not 
amount to acquisition or requisitioning of it. 13 

Ihe obligation of the State under the 5th Amendment to pay 
compensation does not mean that compensation should be actually 
paid in advance of the occupancy of the land to be taken. But the 
owner is entitled to reasonable, certain and adequate provision for 
obtaining compensation before his occupation is disturbed. 14 Nor is it 
necessary that the value of the property and the compensation to be paid 
must be actually determined and fixed before property is acquired. 15 
The same is the position under the Indian Constitution also. 10 

The provision for compensation upon compulsory acquisition or 
taking possession of land must provide such compensation not only to 
the owner of the property but also to the tenant who may be in occu¬ 
pation of the property and whose possession is disturbed. 17 

12. 1952 S C 252 (Pr 122) [AIR V 39]: 1952 SCR 889, 1020 & 1056: ILR 31 Pat 
565 (SC), State of Bihar v. Kameshwar Singh. (Atiqua Begum's case , AIR 
1941 F C 16 (FC), held not applicable.) 

13. See 1952 Mad 203 (Pr 14) [A I II V 39 C 98] (DB), Bajah of Bobbin v. State 
of Madras. 

14. (1895) 40 Law Ed 188 (196) : 159 U S 380 (400), Sweet v. Bechet. (Compen¬ 
sation need not be made or tendered to the owner before the rights of the public 

become complete— Enough if the statute makes adequate and certain provision 
for such compensation.) 

(1890) 135 U S 641 (659):34 Law Ed 295, Cherokee Nation v. Southern Kansas R.Co. 

15. (1945) 326 U S 203 (205) : 90 Law Ed 3, Bailey v. Anderson. 

16. 1952 Cal 870 (872) [AIR V 39], Naba Kumar v. State of West Bengal. (West 
Bengal Land Development and Planning Act (21 of 1948) not bad for not re¬ 
quiring compensation to be paid in advance.) 

I?; 1952 70 (Pr 6a) [A1RV39C 21] : I L.R (1951) Punj 438 (DB), Shy am 

Krishen v. State of Ptcxijab. (Section 5 of Punjab Requisitioning of Immovable 
Property (Temporary Powers) Act does not exclude the right of the tenant to 
such compensation and so it is not ultra vires.) 

1951 Nag 33 (Pis 20, 21) [AIR V 38 C 11] : I L R (1951) Nag 791 (DB), Manohar 
Bavilinslina v. G. G. Desai. (Article 31 (2) of the Constitution clearly conteru- 
plates payment of compensation to the person who has a present right to occupy 
the requisitioned promises—The C. P. & Berar Accommodation (Requisition) Act 
(63 of 1948) does not provide for payment of any compensation to the tenant 
on requisition of premises in the possession of a tenant _ It only provides 
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(i) Compensa¬ 
tion must be 
just and fair—. 
Justiciability of 
question 


As regards the meaning of the word “compensation”, the word has 
the same meaning as in S. 299 of the Government of India Act, 1935. 18 
Hence, compensation must be just and fair. 19 Section 299 of the 
Government of India Act being a parliamentary enactment drafted by 
parliamentary draftsmen, must be taken as using the word “compen¬ 
sation” in a sense which was well settled under the English law, namely, • 
just and fair compensation. The principle in such cases is that if the 
Legislature uses a term which has a well settled meaning, such meaning 
must, in the absence of an indication to the contrary, be given to that 
word. 20 


The position that the word “compensation” in cl. (2) means just 
and fair compensation, leads to the result that the fairness and justice 
of compensation awarded are justiciable matters. 21 


for payment of compensation to owner and to none else — The Act is therefore 
void in so far as it provides for requisitioning of property from tenants.) • 

See also Note 10. 

18. 1951 All 674 (Pr 51) [AIR V 38 C 182] : ILR (1952) 2 All 46 (FB), Suryapal- 
singh v. U. P. Government. 

19. 1952 S C 252 (Pr 100) [A I R V 39] : 1952 SCR 889, 1020 & 1056 : ILR 
31 Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

1951 Pat 91 (Pr 50) [A I R V 38 C 15] : ILR 30 Pat 454 (SB), Kameshwar Singh 
v. State of Bihar. (Although under the Constitution # compensation need not 
necessarily be in money, nevertheless, whatever compensation is made, it should 
be something which could fairly be said to be equivalent in value to the property 
taken over by the State—Per Reuben J. ’.—Compensation represents the money 
value of the property acquired—It is usual to give the owner something more 
than the value of the property by way of a solatium for the compulsory nature 
of the acquisition. The use of the word “compensation” is to be taken in the 
accepted sense as representing the money value of the property. The giving of 
compensation for property compulsorily acquired was considered to be of suffi¬ 
cient importance to be guaranteed by a provision in the part of the Constitution 
dealing with Fundamental Rights. It does not appear likely that the Consti¬ 
tuent Assembly would by that very provision empower the Legislature to give 
as compensation such amount as it thinks proper without any reference to the 
real value of the property acquired.) 

1953 Cal 548 (557) (Pr 39) [A I R Y 40 C 205], Atulya Kumar v. Director of Pro¬ 
curement & Supply. (AIR 1951 Cal 111 ; A I R 1951 All 674 ; (1893) 37 Law Ed 
463: 148 U S 312, Monongahela Navigation Co. v. United States , Rel. on.) 

1951 Cal 111 (Prs 33, 34, 37) [AIR V 38 C 30b) (DB), W. B. S. K. Co-op. Society v. 
Bella. (Compensation assessed in accordance with the latter portion of proviso (b) 
of S. 8, West Bengal Land Development and Planning Act, is not determined ac¬ 
cording to a principle and in a manner which would result in a just or reason¬ 
able equivalent being paid for the land—The principles on which and the manner 
in which compensation is to be determined as laid down in the latter portion of 
proviso (b) to S. 8 are no better than if it had been stated that whatever the 
market value of the land might be it could be acquired at the rate of ‘X’ rupees 
per bigha or per acre—The provisions as to compensation in S. 8 clearly offend 
against the provisions of cl. (2) of Art. 31 and are therefore void.) 

20. 1951 All 674 (Pr 50) [A I R V 38 C 182] : I L R (1952) 2 All 46 (FB), Surya- 
pal Singh v. U. P. Government. 

21. 1952 Raj 74 (Pr 14) [A I R V 39] : I L R (1951) 1 Raj 674 : 1952 Cri L Jour 
732 (DB), Nathmal v. Commr., Civil Supplies. 

(1893) 37 Law Ed 463 (468): 148 U S 310, Monongohela Navigation Co. v. United 
States. (The Legislature may determine what private property is needed for 
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In Baja Suryapalsinrjh v. U.ttcir Pradesh Government , 22 the 
Allahabad High Court observed as follows : 

“The absence of the qualifying adjective ‘just’, ‘fair’, ‘adequate’ 
is, to our minds, not of consequence; nor can we see any ground on 
principle or authority for attributing to the word ‘compensation’ 
the meaning suggested by the State, namely, such amount as the 
Legislature itself considers reasonable. If it had been the intention 
to make so radical a change in the meaning of the word ‘compen¬ 
sation’ — a change which wholly destroys the basis upon which it 

was obviously understood that compensation would be determined_ 

it is reasonable to expect that fact to have been clearly stated in 
the Constitution. If the amount of compensation was left entirely 
to the discretion of the Legislature and was not to be justiciable, 
Art. 31 (2), which is a restraint on legislative power, would cease 
to be of use to protect the Fundamental Right to property. Nor does 
the conferment of power to determine the principles on which com¬ 
pensation shall be given enable the Legislature to depart from the 
basic rule. That provision is intended to enable the Legislature to 
lay down rules for the assessment of compensation in cases where 
its determination may be difficult, or where different persons may 
take divergent views as to what is the equivalent in value of the 
property acquired.” 

In the 5th Amendment of the American Constitution it is expressly 
provided that the compensation must be just. 23 The compensation 
must be just not only to the individual whose property is taken but to 
the public which has to pay for it. 21 From the above, it is clear that 
compensation does not mean such amount as the Legislature itself 
considers reasonable. 25 

If a provision in any Act providing for the compulsory acquisi¬ 
tion of property, with regard to the payment of compensation, con¬ 
travenes the provisions of Art. 14, because it is discriminatory, then 
it also contravenes Art. 31 (2). 26 


Articles 31, 
31 A, 31B 
Note 20 


public purposes but when the taking has been ordered, then the question of com¬ 
pensation is judicial.) 

22. 1951 All 674 (Pr 51) [AIR V 38 C 182] : I L R (1952) 2 All 46 (FB). 

23. (1896) 41 Law Ed 979 (986) : 166 U S 226 (241, 242), Chicago B. d Q. R. Co. 
v. Chicago. (It may be merely nominal and yet just and fair.) 

(1893) 37 Law Ed 463 (467, 468) : 148 U S 310, Monongahela Navigation Co. v. 
United States. 

[See (1943) 317 U S 369 (373) : 87 Law Ed 336, United States v. Miller. (Just 
compensation within 5th Amendment means full and perfect equivalent in 
money of the property taken whereby the owner is put in as good a position 
pecuniarily as he would have occupied if his property had not been taken.)] 

24. (1890) 133 U S 553 (562) 33 Law Ed 740, Searl v. School District No. 2 in 

the County of Lake. 

25. 1951 All 674 (Pr 50) [AIR V 38 C 182] : I L R (1952) 2 All 46 (FB), Suryapal 
Singh v. U. P. Government. 

26. 1951 All 674 (Prs 52, 53) [A I R V 38 C 182] : I L R (1952) 2 All 46 (FB), 
Suryapal Singh \.U. P. Government. (As either inadequate compensation or 
discriminatory payments to different owners have the same result, namely, 
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Articles 31, 
31A, 31B 
Note 20 


(j) Market-value 


The passage quoted from Suryapal Singh's case 27 above shows 
that the power to lay down the principles according to which the 
compensation payable is to be determined, does not enable the Legis¬ 
lature to avoid the duty of seeing that the compensation is just and 
fair. The provision is intended to enable the Legislature to lay down 
rules for difficult cases where the determination of compensation may 
be difficult or different persons may take divergent views as to what 
is equivalent of the value of the property acquired, 28 

There are certain well-recognised principles according to which 
compensation for property compulsorily acquired should be determined 
and which are regarded as being just and fair. To begin with, the 
market-value of the property is the normal measure of compensation. 29 
The value of the property is to be determined as on the date of the 
acquisition. 30 The market-value of the property which is the normal 
measure of compensation may reflect the use to which the land could 
be readily converted as well as its existing use. 81 The use to which the 
land may be readily converted is not merely the use to which the land 
can be put as a separate tract but its use when combined with other 
parcels. But in order to consider such special adaptability, there must 
be a reasonable probability of the lands in question being combined 
with the other tracts for that purpose in the reasonably near future. 82 
Facts like extra-fertility of agricultural land or the advantage of a 
situation of a site in towns are factors to be taken into consideration, 
as they directly tend to increase the value of the lands in the hands 
of the owner. 33 The special adaptability of the land for the construc¬ 
tion of a work of public utility may be taken into account when there 
is a market, though limited, for such adaptability. But when the 
special value exists only for the particular purchaser who has obtained 

powers of compulsory purchase, it cannot be taken into consideration 

• • . 

failure to provide for compensation in law, it will be a contravention of cl. (2) of 
Art. 31.) 

27. 1951 All 674 [AIR V 38 C 182] : I L R (1952) 2 All 46 (FB), Suryapal Singh 
v. U. P. Government. 

28. 1951 All 674 (Pr 50) [AIR V 38 C 182] : I L R (1952) 2 All 46 (FB), Suryapal 
Singh v. U. P. Government. (A good illustration of this is to be found in In re 
Lucas and the Chaster field Gas and Water Board , (1909) 1 K B 16, in which the 
question was as to the value of a piece of land which was peculiarly suited for 
purposes for which the respondents wanted it, namely, the construction of a 
reservoir.) 

1951 Pat 91 (Prs 51, 60) [A I R V 38 C 15] : 30 Pat 454 (SB), Kameshwar Singh 
v. State of Bihar. 

29. (1946) 328 U S 256 (261) : 90 Law Ed 1206, United States v. Causby. 

(1923) 67 Law Ed 1014 (1017) : 262 U S 341 (344), United States v. Neiv River 

Collieries Co. 

30. (1943) 317 U S 369 (374) : 87 Law Ed 336, United States v. Miller. 

31. (1946) 328 U S 256 (261) : 90 Law Ed 1206, United States v. Causby '. 

32. (1943) 319 U S 266 (275) : 87 Law Ed 1390, United States Ex Bel. T. V. A. 
v. Poivelson. 

33. (1909) 1 K B 16 (30) : 99 L T 767, Lucas and Chesterfield Gas and Water 

Board , In re. ... 
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m fixing the price. 34 In other words, although the market-value is to 
be fixed with due consideration of all its uses, its special value to the 
condemner as distinct from others, who may or may not possess power 
to condemn, must be excluded as an element of market value.'* 5 

The owner of property is not entitled to any increment in value 
due to action taken by public authority in previously condemnin'' 
adjacent land where, from the beginning, the public project included 

the taking of his property as well as that of his neighbours, or the 
possibility or probability of such taking. 36 

Just compensation” does not guarantee a return of the invest¬ 
ment. Where there is a market price for the property taken, cost of 
production and reasonable profit are immaterial. 38 

Where an estate is compulsorily acquired, buildings appurtenant 
to the estate need not be treated separately from the estate for the 
purpose of computing the compensation. 39 

It is a fundamental principle with regard to compensation for 
property compulsorily acquired by the State that it is the owner's loss 
and not the taker’s gain which is the measure of the value of the pro- 
perty taken In other words, the owner is to receive no more than 
indemnity for his loss. The award cannot be enhanced by any gain to 
the taker It follows from the above that when the property is 
acquired for purposes of development, after it is so acquired by the 
government, the possible increase in the value of the property after 
ie eve opmenfc need not be taken into consideration in calculating 
he compensation. - In re, A rbitration between Lucas and Chesterfield 

Z BoarTln£. ® 16 (3 °’ 1 99 L T 767 ’ Lucas Chesterfield Gas and Water 

[Seealsc > (1943) 319 U S 266 (273, 276) : 87 Law Ed 1390, United States Ex Ret 
A% f owels on. (Acquisition of riparian lands _ Value for purposes of 
water power development in conjunction with lands of other owners need not 
taken into account although the owner contemplates such development and 

invested by State law with power of eminent domain by which lands neces 
sary to the project might be acquired.)] Ceb ‘ 

36' M943) 317 U S S 36 ™« 5 77 : i 8 < Ed 336 ’ United States v ' 

36 (1943) 317 U & 369 (377): 87 Law Ed 336 (345), United States v Miller 

(Shoemaker v. U. S„ 147 U S 282 : 37 Law Ed 170 Kel on ) 

i: ar u s 206 (285): 87 Law Ed i39 °' united stat * s Ex m 

3 LTZZ t ^Co Ea 1014 U017) : 262 U S 341 (314) ' United ^ V. New 

j™ ¥ i? 

and WUL 1 Kj 


Articles 31, 
31 A, 31B 
Note 20 


( k ) Possibility 
of increase of 
value of land 
acquired f o r 
development 
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✓ 


(l) Burden of 
proof 

(m) Matters to 
be considered 
and excluded 
from considera¬ 
tion in deter¬ 
mining compen¬ 
sation 


Gas and Waterboard , 43 Fletcher-Moulton, L. J., observed as follows : 

“The principles upon which compensation is assessed when 
land is taken under compulsory powers, are well settled. The owner 
receives for the lands he gives up their equivalent, that is that which 
they were worth to him in money. His property is, therefore, not 
diminished in amount hut to that extent it is compulsorily changed 
in form. But the equivalent is estimated on the value to him, and 
not on the value to the purchaser, and hence it has from the first 
been recognised as an absolute rule that this value is to be estimated 
as it stood before the grant of the compulsory powers. The owner is 
only to receive compensation based upon the market-value of his 
lands as they stood before the scheme was authorised by which they 
are put to public uses. Subject to that, he is entitled to he paid the 
full price for his lands and any and every element of value which 
they possess must be taken into consideration in so far as they 
increase the value to him.” 

The burden of establishing the value of lands sought to be con¬ 
demned is on the owner. 44 

The Land Acquisition Act, 1894, S. 23, enumerates the matters 
to he considered in determining compensation under the Act. The 
section runs as follows : 

“23. (1) In determining the amount of compensation to be 
awarded for land acquired under this Act, the Court shall take into 
consideration— 

first , the market-value of the land at the date of the publica¬ 
tion of the notification under S. 4, sub-section (1); 

secondly , the damage sustained by the person interested, by 
reason of the taking of any standing crops or trees which 
may be on the land at the tijne of the Collector’s taking 
possession thereof; 

thirdly , the damage (if any) sustained by the person interested, 
at the time of the Collector’s taking possession of the 
land, by reason of severing such land from his other land; 

fourthly , the damage (if any) sustained by the person interested, 
at the time of the Collector’s taking possession of the land, 
by reason of the acquisition injuriously affecting his other 
property, movable or immovable, in any other manner, 
or his earnings; 

fifthly , if, in consequence of the acquisition of the land by the 
Collector, the person interested is compelled to change his 
residence or place of business, the reasonable expenses (if 
any) incidental to such change; and 

sixthly, the damage, if any, bona fide resulting from diminu¬ 
tion of the profits of the land between the time of the 

43. (1909) 1 KB 16 (29, 30) : 99 L T 767. 

44. (1943) 319 U S 266 (273): 87 Law Ed 1390, United States Ex Eel T. V. A. v. 

Poivelson. 
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publication of the declaration under S. 6 and the time of 
the Collector’s taking possession of the land. 

(2) In addition to the market-value of the land as above pro- 

vided, the Court shall in every case award a sum of fifteen per 

centum on such market-value, in consideration of the compulsory 
nature of the acquisition.”. 


Articles 31, 
31A, 31B 
Note 20 


Section 24 of the same Act enumerates the matters that should 
not be taken into consideration in determining the amount of com¬ 
pensation payable under the Act. The section runs as follows : 

24. But the Court shall not take into consideration_ 

first, the degree of urgency which has led to the acquisition; 

secondly , any disinclination of the person interested to part 
with the land acquired; 

thirdly, any damage sustained by bim which, if caused by a 

pri\ate person, would not render such person liable to a 
suit; 

fourthly , any damage which is likely to be caused to the land 
acquired, after the date of the publication of the declara¬ 
tion under section 6, by or in consequence of the use to 
which it will be put; 


fifthly , any increase to the value of the land acquired likely to 
accrue from the use to which it will be put when acquired; 
sixthly, any increase to the value of the other land of the 

person interested likely to accrue from the use in which 
the land acquired will be put; or, 

seventhly , any outlay or improvements on, or disposal of, the 
land acquired, commenced, made or effected without the 
sanction of the Collector after the date of the publication 
of the notification under section 4, sub-section (1).” 

The above provisions may be taken for guidance even in cases not 
coming under the Act. The A. I. R. Manual and the case-law given 
m the said Manual, Vol. 5, (1947 Edn.), under the above sections of 
the Land Acquisition Act may be usefully consulted. 


When arrears of rent were authorised to be acquired under the 
Bihar Land Reforms Act, 1950, 50 per cent, of the value of the rents 
was considered to be fair compensation by the Supreme Court. 46 In 
the same case it was held that the deduction of the cost of repairs to 
village tanks, etc., from the compensation payable to zamindars was a 
r easonable deduction. 40 See also the undermen tioned cases. 47 

4 Rat5 9 65 2 (SCI If ! ?r , 19 2 l A 1 R I 39] 1 1952 S ° R 889 ’ 1020 and 1056 : ™ 31 
1 at o65 (SC), State of Bihar v. Kameshicar Singh. (The arrears are not money 

or money s worth in zamindar’s hands.) y 

T ( , Pr „ 2 , 0) [AIR v 39] : 1952 S C H 889 ' 1020 “d 1056 : ILB 31 Pat 
, f l ? te °f Bihar v - Kameshicar Singh. (Deduction of amount for costs 

of works of benefit to raiyats are justilied as zamindars are under legal obliga¬ 
tion to maintain and repair irrigation tanks : Madras By. Co. v. 2amindar°of 
Carvatenagarum , 1 Ind App 364 (PC), cited and quoted.) 1 

Ma ^ f 57 ( ^ S 4 °’ 42) [A 1 B V 39 C 25] : I L R (1952) Madh B 178 
(I B), Bam Duley v. Govt of Madhya Bharat. (The Madhya Bharat Zamindari 




(n) Deductions 
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Articles 31, 
31 A, 31B 
Notes 20-21 

(o) Com pensa- 
tion need not be 
in cash 


Under cl. (2) of this article, the compensation need not be in 
cash. 48 In this connection, the difference in the wording of sub-s. (2) 
of S. 299 of the Government of India Act, 1935, and cl. (2) of this 
article may be noticed. In the Government of India Act the words 
used were “for the payment of compensation”. In cl. (2) of this article 
the words are “for compensation”. The difference in the wording 
indicates that compensation may now be otherwise than in cash. For 
instance, compensation may be given in the form of bonds or possibly 
in the form of other land, the reason being that when a large number 
of individuals are being expropriated under a scheme of land reform, 
it may be impossible to compensate them in money and that when 
large numbers of cultivators are to be expropriated in order that land 
may be taken for such a public purpose as the construction of a dam, 
it may be in their own interest to receive land elsewhere rather than 

4,0 0 

money. 

21. Exceptions to clause (2). — The provisions of cl. (2), 
requiring that a law authorising the compulsory acquisition or taking 
possession of property by the State shall only be for public purposes 
and shall provide for compensation, are subject to several exceptions. 


Abolition Act cannot be held to be confiscatory as not providing for compensa¬ 
tion being given to Chakdars and Blockdars and as not providing for compensa¬ 
tion for forest lands, pastures, stray trees and similar other items pertaining to 
Zamindari ; AIR 1951 All 674 (FB), Rel. on.) 

1952 Cal 100 (Prs 24, 26, 28) [AIR V 39 C 36], Oovinda Chandra v. Dinesh Chan¬ 
dra. (Clause 3 (2) of the Bengal Foodgrains (Disposal and Acquisition) Order 
(1947) complies with Art. 31 (2) of the Constitution and hence the Order is not 
void. The question of adequacy of compensation must depend on various factors. 
The economic conditions prevailing in the country and the food situation of the 
country require that ceiling prices fixed by the Government should be treated 
or accepted as the measure of just compensation. Just compensation cannot mean 
that the Government must compensate the owner of the paddy for potential 
profits lost because of economic distress in the country and consequent price 
control : (1950) U S 121 : 94 L. Ed. 707, Rel. on.) 

1952 Raj 79 (Pr 10) [AIR Y 39] : I L R (1951) 1 Raj 692 (DB), Firm Udairaj v. 
Comrar., Civil Supplies. (Rajasthan Foodgrains Control Order, 1949, Clause 25 
is void as fair compensation is not fixed : AIR 1952 Raj 74,*Foil.) 

1952 Raj 74 (Pr 17) [A I R V 39] : I L R (1951) 1 Raj 674 : 1952 Cri L Jour 732 
(DB), Nathmalv. Commr ., Civil Supplies. (Clause 25 of the Rajasthan Foodgrains 
Control Order is void as it offends Art. 31 (2) of the Constitution inasmuch as 
fair compensation has not been fixed in the law for acquiring the foodgrains. 
The Government procurement rates are bound to be much below the ceiling 
price and so the provision is void under Art. 19 (1) (g) — It is also void under 
Art. 31 (2).) 

48. 1951 All 674 (Pr 52) [AIR V 38 C 182] : ILR (1952) 2 All 46 (FB), Suryapal 
Singh v. U. P. Govt. 

1952 Raj 74. (Pr 14) [A I R Y 39] : I L R (1951) 1 Raj 674 : 1952 Cri L Jour 732 
(DB), Nathmal v. Commr., Civil Supplies. 

[See also 1950 Pat 392 (398) [AIR Y 37 C 108]: ILR 29 Pat 790 (SB), Kameshivar 
Singh v. Province of Bihar. (Conceded by counsel that compensation might 

be in form of ‘bonds’.)] 

49. 1951 Pat 91 (Pr 4) [AIR Y 38 C 15]: ILR 30 Pat 454 (SB), Kameshivar Singh 
v. State of Bihar. 
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These exceptions are contained in els. (4), (5) and (6) of this article 
and in Arts. 31A and 31B. In determining the scope of these excep¬ 
tions necessarily the determination of the scope of the provisions of 
cl. (2) becomes important for the purpose of seeing what can be held 
to he provided by cl. (2) and when the provisions of cl. (2) can be 
regarded as being contravened. This question has been fully discussed 
in Notes 9 and 10 and also in Note 29. 

As to whether compensation must be paid for property taken for 
war purposes, see Note 20. 

22. Competency of Legislatures to enact laws about 
compulsory acquisitions of property.—As noted in Notes 9 and 
10, the Constitution does not expressly empower the enactment of law 
for the compulsory acquisition of property. In accordance with the 
usual system in this respect, observed in the other Constitutions of the 
world (see, for instance, the 5th Amendment to the American Constitu¬ 
tion), the power of compulsory acquisition, being an inherent attribute 
of sovereignty, is not made the subject of an express enactment in the 
Constitution. But the power is clearly implied in the constitutional 
limitations in cl. (2), as it is implied in the limitations imposed by the 
5th and 14th Amendments of the American Constitution. The inclusion 
of compulsory acquisition of property as a legislative head in the 
legislative list pertaining to a particular Legislature only amounts to a 
recognition of such a power and does not, by itself, confer the power to 
legislate on the subject. No doubt the entries in the legislative lists read 
with Art. 246, do amount to the conferment of power on the respective 
Legislatures to enact laws relative to the subjects enumerated. But 
the proper perspective in which the provisions of Art. 246 should be 
taken shows that the article is concerned with the distribution of 
legislative powers, as the sub-title to the chapter, in which the article 
occurs, shows, and not to the creation of legislative power. 

Legislative power to make laws about the compulsory acquisition 
of property has been conferred under this Constitution both on the 
State Legislatures and on the Parliament: see Sch. VII List 1 
Entry 33, List 2 Entry 36, List 3 Entry 42. 

Clauses (3), (4) and (6) of this article and Proviso to Art. 31A 
impose restrictions on the power of a State Legislature and require 
that the assent of the President must be obtained for the laws as to 
compulsory acquisition passed by the State Legislatures. 

In State of Bihar v. Kamesliwar Singh , 1 the contention was 
raised that nationalization of land was a separate head of legislation 
and that the expression “acquisition of property” in Entry 36 of 
L^t 2 did not cover the subject. This contention was overruled and it 
was held that nationalization of property could be effected under the 
power of compulsory acquisition. 


Articles 31, 31A, 31B _ Note 22 

® < 264 ) ( p * 14) [AIR V 39] : 1952-S C R 889, 1020 

ol rat 565 (SC). 


Articles 31, 
31 A, 31B 
Notes 21-22 


and 1056 : ILR 
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Articles 31, 
31A, 31B 
Notes 22-25 


(a) “Property” 
—Meaning of 


As to whether the conditions as to ‘public purpose* and ‘com¬ 
pensation’ can be implied from the entries in the legislative lists, see 
Note 10. 

23. Entries in legislative lists as to compulsory acquisi¬ 
tion—Conditions implicit—As seen in Note 10, the question has 
arisen whether the two conditions, which are essential concomitants 
of a power of compulsory acquisition of private property by the State, 
namely, those as to the existence of a public purpose and as to pay¬ 
ment of compensation, can be deduced as implied in the entries in the 
legislative lists under which the respective Legislatures are empowered 
to enact laws regarding compulsory acquisition of property, apart 
from the provisions of cl. (2) of this article. This question has been 
considered in Note 10. There it has been seen that the above two 
conditions are provided for in cl. (2) of this article, and that on the 
principle of expressum facit cessare taciturn (words expressed make 
what is silent to cease), they cannot be deemed as impliedly, provided 
by the entries in the legislative lists also. In this connection, com¬ 
parison may be made with S. 51, placitum (xxxi) of the Commonwealth 
of the Australian Constitution Act under which the conception that 
compensation should be made for compulsory acquisition of property 
is contained in ,the head of legislative business itself and is not 
separately and distinctly provided in the body of the Constitution, 
whereas the requirement as to just compensation is the subject of 
specific and express enactment in the body of the Constitution itself 
in the Indian Constitution in cl. (2) of this article. 

24. Compulsory acquisition of property—Condition as to public purpose 

and compensation — If may be implied from the spirit of the 
Constitution. — See NOTE 10. 

25. “Property.** — The question arises what is the meaning of 
“property” for the purpose of this article. When can a person be said 
to be deprived of his “property” within the meaning of cl. (1) ? When 
can “property** be said to be acquired or taken possession of within 
the meaning of cl. (2) ? Under Art. 19 (1) (f), a citizen is guaranteed 
the right to acquire, hold and dispose of property. The word “property” 
must receive the same meaning for the purpose of this article as for that 
of Art. 19. 1 

As seen in Notes 4 and 5, the scope of Art. 19 and that of this 
article are quite distinct and different. While Art. 19 deals with cases 
in which restrictions are placed upon a person’s rights in regard to his 
property, this article deals with cases in which the whole property is 
taken away from him or he is totally dispossessed of his property. The 
concept of “property” is the same for the purpose of both the articles, 
and the difference between the articles lies only in regard to the manner 
in which they protect the rights of a person with reference to his 

Articles 31, 31 A, 31B— Note 25 

1. 1951 S C 41 (Pr 77) fA I R V'38 C 9] : 1950 S C R 869 : IL R (1951) Hyd 461 
(SC), Char an jit Lai v. Union of India. 
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property.. Hence, property for the purpose of this article must bo held 
to include only property that can be acquired, held or disposed of within 
the meaning of Art. 19. 2 In other words, the interest must be a sub¬ 
stantive interest. If it is not a substantive interest but only an incidental 
right attached to a substantive interest, it will not bo property either 
for the purpose of Art. 19 or for the purpose of this article. 3 

The word “property” is said to be the most equivocal of legal 
terms. It is nowhere defined in the Constitution. Nor is it defined in 
the General Clauses Act which, by force of Art. 3G7, applies to the 
interpretation of this Constitution. In its narrowest sense, “property” 
includes nothing more than corporeal property, i. e., the concrete thing 
which is the subject of ownership. 5 In its most comprehensive sense it 
includes all legal rights of a person, except his personal rights, which 
constitute his status or personal condition. 6 


„ In J ™ es v - dinner , 7 Lord Langdale, M. R., described the word 
property” as being “the most comprehensive of all the terms which 
can be used inasmuch as it is indicative and descriptive of every 
possible interest which the party can have.” It is in this comprehensive 
sense that the word “property” is used in the Transfer of Property Act. 8 

2. 1951Bom 86 (Pr6) [AIR V 38 C 19] : ILR (1951) Bom 473 (DB), Dwarkadas 
v. Sholapur S. & W. Co. (It also follows as a corollary that if the property is 
capable of being acquired or taken possession of, it is also property, the loss of 
which can be compensated for. Directorship of a company though may be an 

Con e s tit f ution U ) rP0SeS ^ InC ° me " taX Act ’ is not P ro P erfc 7 for the purpose of the 

[ fA 41 (PrS 6 °’ ?8) [AIR V 38 C « : 195 <> S C R 869 : ILR (1951) Hyd 

4bl (SC) Charanjit Lai v. Union of India. (Articles 19 (1) (f) and 31 only 

regard that as “property” which can by itself be acquired, disposed of or taken 

possession of. The right to vote for the election of directors, the right to pass 

resolutions and the right to present a petition for winding up are personal rights 

flowing from the ownership of the share and cannot by themselves and apart 

from the share be acquired or disposed of or taken possession of as contemplated 
by those articles.)] * 

3 (ScfrL C 41 if; 60) , [ r AIR V f C 9] : 1950 SCR 869 : ILR (1951) Hyd 461 
(SC) Cliaranjitlal v. Union of India. (Right of share-holders in company to 

elect directors, to pass effective resolutions in concurrence with majority of 

shaie-holders, right to institute winding up proceedings are rights or privileges 

which are appurtenant to or flow from ownership of property but they them- 

selves taken independently cannot be reckoned as property ) 

[See also 1952 Punj 9 (16) (Pr 36) [A I R V 39 C 2] : I L k’( 1952) Punj 11 (DB) 

mana ZntZTi I P SUrance C °* V ' Ra ^ a G opalan. (Rights of directors and 
managing agents of company as regards management are not proprietary 
lights m rem and so are not ‘property’.)] ^ 

4. Salmond’s Jurisprudence, 9th Edn., p. 323 . 

S AUsoZ A “ l 15 -p'l [ w, V 26 , ] (FB) ; Umm0 *»«* V - Singh. (Per 

. operty may be used in the objective sense of the concrete 
thing which is the subject of ownership.) 

6. See Salmond’s Jurisprudence, 9th Edn., 1937, p. 579 . 

7. (1835) 42 R R 274 (276) : 5 L J Ch 87. 

VS A .) 415 (425) [A 1 E V 26] (FB) ' Umra0 Sln,jh v - Kaehe ™ Singh. (Per 
™ <,,ai — s “"«'• 
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Prof. Willis in his Constitutional Law 9 observes as follows : 

“In general it may be said that any and all property may be 
taken. Land, buildings, water, an easement as distinguished from 
general property, a contract, and a franchise may be taken.” 

Weaver in bis book on Constitutional Law 10 observes as follows: 

“Property is ownership. It consists of the free enjoyment of 
one's acquisitions without control or diminution save by the law of 
the land. It consists not merely of ownership and possession but in 
the unrestricted right of use and disposal. Anything which destroys 
any of these elements, to that extent destroys the property itself. 
The right of property is a natural right and neither the Federal 
Government nor the State Government can deprive its owner of it 
or its possession except by the due process of law. 

“Property‘includes not only real estate and personal property but 
also incorporeal rights such as patents, copyrights, leases, accounts 
and choses in action and every other thing of an exchangeable value 
which one may have.” 

Although the above,passage relates to the American Constitution 
and the remark that “anything which destroys the unrestricted right 
of use and disposal of property will amount to the destruction of the 
property itself” has to be understood in the context of the American 
Constitution and for the reasons discussed in Notes 5, 7, 10 and 11, 
are not applicable in their entirety to the Indian Constitution, yet, the 
passage shows that the word “property” has to be understood in a very 
wide and undefined sense and not in any restricted sense. 

It is conceived that whatever is property for the purpose of the 
Transfer of Property Act will also be “property” for the purpose of 
this Constitution. Under the Transfer of Property Act, although the 
word “property” has not been defined, it will include an actionable 
claim, 11 an annuity, 12 a copyright in a literary composition 13 and all 
rights relating to physical objects, 14 such as equity of redemption, 15 

9. Willis, Constitutional Law of the United States, 1936 Edn., p. 815. 

10. Quoted in Sri Lakshmindra Theertha Swamiar v. Commissioner , Hindu 
Religious Endowments , AIR 1952 Mad 613 (633). 

11. (’87) ILR 14 Cal 241 (244) (DB), Rudra Prakash Misser v. Krishna Mohun. 
(Portion of the property reserved by the donor though not in his possession.) 

See Section 8, last but one paragraph, T. P. Act which runs : “where the pro¬ 
perty is a debt or other actionable claim,” etc. 

[See also (’99) 4 Cal W N 70 (75), Sarah Gabriel v. R. D. Solomon. (Property 
in the Official Trustees Act, 1864, includes actionable claim.)] 

12. (1883) 31 W R (Eng) 956 (956) : 8 P D 159, Jump v. Jump. (Deed of sepa- 
ration containing weekly allowance.) 

13. (1907) 23 T L R 45 (48) : (1907) 1 Ch 107, Macmilan & Co. v. Dent. 

(1769) 98 E R 201 (257) : 4 Burr 2303, Miller v. Taylor. 

14. (’97) I L R 20 Mad 35 (39) (DB), M. Vijia Raghunatha v. Venkatachalam 
Chetti. (Sub-mortgagee’s rights.) 

15. (’07) I L R 29 All 385 (401, 408, 414), Ram Shankar Lai v. Ganesli Prasad. 
(Dissenting from ILR 13 All 432 (FB).) 

(’97) I L R 20 Mad 35 (39) (DB), Muthu Vijia Raghunatha v. Venkatachallam 
Chetti. (Do.) 


t 


COMPULSORY ACQUISITION OF PROPERTY 


769 


a charge 10 of vested remainder in immovable property. 17 Even a contin¬ 
gent interest not being a mere possibility is a well recognised form of 
property which is capable of being transferred. 18 The interest of a 
person in possession without title is also transferable property. 19 

The different meanings of the term “property” have been discussed 
by Salmond in his Jurisprudence, 9th Edn. (1937), at pp. 578-579. 
He says that the term “property”, meaning proprietary rights in rem , 
possesses a singular variety of different applications having different 
degrees- of generality. In the widest sense, property includes all a 
person s legal rights, of whatever description. A man’s property is all 

that is his in law . “This usage, however, is obsolete at the present 
day”, says Salmond. 


In a second and narrower sense, property includes not all of a 
person’s rights but only his proprietary as opposed to his personal 
rights. The former constitute his estate or personal rights while the 
latter constitute his status or personal condition, in the sense that a 
man’s land, chattels, shares and the debts due to him are his property; 
but not his life or liberty or reputation. 


16. 1924 Oudh 209 (215) [A I R V 11] (DB), Mohan Singh v. Seiva Bam. (Right 
to hold immovable property as a security for repayment of loan.) 

[See also 1928 Pat 587 (588) [AIR V 15] (DB), Murat Singh v. Pheku Sindh 

(10) 6 Nag L R 20 (25, 26), Fida AH v. Isfailji. (Mortgage is not a mere right 

to sue but is a right in immovable property and hence is capable of transfer 
by assignment.)] 

17. ('91) ILR 18 Cal 164 (176,177) : 17 Ind App 201 (PC), Umes Cliander Sircar 
v. Zahur Fatima. 

1947 Bom 185 (187) [A I R V 34 C 58] : I L R (1947) Bom 636, Ghulamhussein v. 
Fakirmahomed. (Vested remainder in immovable property is present interest 
in property and can be sold or attached in execution of a decree: I L R 32 Bom 
172, Rel. on.) 

18. 1930 P C 17 (18) [AIR V 17] (PC), Ma Yait v. Official Assignee. 

1921 P C 138(144) [AIR V 8] (PC), Fernando v. Gunatillaka. (Case under Roman 
Dutch law in Ceylon.) 

1937 Sind 181 (189) [A I R V 24] (DB), Shamdas v. Savitribai . (Endowment 
policy creates a contingent interest which may be assigned.) 

1936 Cal 802 (803) [A I R V 23] (DB), Sm. Matimala v. Surendra Nath Mudi 
1924 All 625 (635) [A I R V 11] (DB), ML Phuhvanti Kumvar v. Janeshar Das 
(Contingent interest ; in case widow does not adopt, the gift of such contingent 
interest is valid.) b 

[See also (1846) 3 Moo Ind App 435 (446) (PC), Archibald Francis Arbuthnot 
v. John Bruce Norton .] 

[But see 1936 Sind 65 (66) [A I R V 23] (DB), Pestonji Bhicaji v. Patrick H 
Anderson .] 

19. 1927 All 669 (670) [A I R V 14] (DB), Ganesh v. Dasso. (Occupancy holding 

mortgaged though opposed to law—Mortgagee has possessory title ) ° 

1924 Oudh 209 (216) [AIR V 11] (DB), Mohan Singh v. Seiua Ram. 

(’08) 11 Oudh Cas 337 (339, 340), Wazir-un.nisa Begum v. Wazir Ali. (Tres¬ 
passer’s possession is a valid title against any one except the rightful owner— 

It is transferable interest in property.) 

<’“] I L R 27 All 169 (171) (DB), Paid,can Singh v. Pam Bharose. (Property 
gifted when in possession—Subsequent transfer invalid.) 

(’07) ILR 29 All 52 (60) (DB), Shri Gopal v. Ayesha Begum. (Per Aiknian T 
(’01) !LR 24 All 157 (159) (DB), Gobind Prasad v. Mohan Lai 

1.Ind.Con. 49. 
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( c ) “ Proprie¬ 
tary rights in 
rem” 


In a third application, the term “property” includes not even all 
proprietary rights but only those which are both proprietary and real. 
The law of property is the law of proprietary rights in rem , the law of 
proprietary rights in personam being distinguished from it as the law 
of obligations. According to this usage, a freehold or leasehold estate 
in land, or a patent or copyright, is property but a debt or the benefit 
of a contract is not. Finally, in the narrowest use of the term, it 
includes nothing more than corporeal property, that is to say, the 
right of ownership in a material object or that object itself identified 
with the right by way of metonymy. 

Studying the.above analysis of the conception of property by 
Salmond, it is clear that the narrowest usage of the term ‘property’ as 
meaning only corporeal property is not the sense in which the word 
“property” is used in the Constitution as it is not used under the 
Transfer of Property Act. In other words, the term property” will 
include both corporeal and incorporeal rights. 20 Similarly, the usage 
which will include personal rights also does not seem to be applicable 
to the interpretation of the term “property” for the purpose of the 
Constitution. In other words, it would seem that the word “property” 
will have to be understood for the purpose of the Constitution in the 
same sense in which it is understood by Salmond in his book on 
Jurisprudence in the chapter relating to the Law of Property, namely 
proprietary rights in rem , proprietary rights in personam being 

excluded. 

In Jupiter General Insurance Go. Ltd. v. Bajagopalan , 21 Harnam 
Singh, J., adopted this meaning. He observed : “In my judgment the 
term ‘property’ used in Art. 3l( 2) means proprietary rights in rem 
and that being so, th& benefit of a contract would not come within the 
meaning of the term ‘property’ as used in Art. 31 (2).” On this 
reasoning, it was held in that case that the rights of the directors of a 
company, and of the managing agents of a company as regards their 
rights of management, did not constitute property and hence when 
the management of an Insurance Company was taken over by Govern* 
ment under S. 52-A of the Insurance Act, it could not be said that 
there was any acquisition of property or dispossession of any person of 
his property. 

The term “property” is wide enough to cover any interest including 
a temporary or precarious interest such as that of a mortgagee, lessee 
or tenant. 22 

20. 1952 Mad G13 (633) [AIR V 39] Lakshmindra Theertha Swamiar v. Commr.y 
H. R. E ., Madras. (Property includes both tangible and intangible property.) 

1951 Bom 86 (94) [A I R V 38 C 19] : I L R (1951) Bom 473 (DB), Dwarkadas v. 
Sholapur S. & TV. Co. (But even the incorporeal property must be capable of 

being acquired and must have the indicia of Art. 19 (1) (f).) 

' [See (’49) 1949 Bur L R (SC) 170 (184), Bo Thein Sice v. The Onion of Burma. 
(Electoral right is property—Right to patent or easement, etc., is property.)] 

21. 1952 Punj 9 (16) (Pr 36) [AIR V 39 C 2] : ILR (1952) Punj 11 (DB). 

22. 1952 Vind Pra 78 (79) (Ir 3) [A‘I R V 39], Dr. Bhagicant v. Deputy Commr.i 
Rewa District. . 
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As already stated, the word “property” is not restricted in its 
meaning to the concrete object itself. It includes the bundle of rights 
over a thing as well as the thing itself. 23 In view of what has already 
been stated above as regards the relative scopes of this article and 
Art. 19, the word “property” when it refers to a bundle of rights in 
respect of any interest means the totality of the rights and not any one 
or more of the individual rights which constitute the totality. Laws 
and State action affecting only individual rights and not the property 
as a whole will have to be judged under Art. 19 and not under this 
article. Hence, where the totality of the rights which constitute owner- 
ship is not affected, there is no deprivation of property. 24 Thus, the- 
award of an Industrial Tribunal directing a company to pay additional 
bonus to the workers does not amount to a deprivation of property. 25 

Although “property” means the whole bundle of rights pertaining 
to the property or interest acquired, and although unless the whole 
bundle of rights is taken away, there is no deprivation or acquisition 
of property, yet when a substantial part of the rights is taken away, 
it may be held that the whole property is taken away. The reason is 
that it is not open to the Government to deprive a person of his right 
to compensation for compulsory acquisition of property by taking from 
him the bulk of his rights and leaving only some insignificantTrights 
with him. The test in each case will be whether what has been left is 
of an illusory character from the point of view of its value to the owner 
If such is the case, it will be held that there has been a taking of the 
property and if there is also a transfer of title with regard to the rights 
in question, there would be also an “acquisition”. 26 & 


In Chara?ijit Lai v. Union of India , 27 it was contended on behalf 
of the State that unless the entirety of the rights of a person were 
taken, it could not be said that he was dispossessed. The contention 
was based upon the argument that the word “property” in this article 
connoted the entirety of property, i. e., the totality of the rights which 
the ownership of the object connoted. The argument of the Attorney 
General was that if a person was not deprived of the entirety of his 
rights, which he was entitled to exercise by reason of his beincr the 
owner of a certain property, and some rights, however insignificant 

they might be still remained in him, there could not beany dispossession 

as contemplated by Art. 31. This contention was rejected. Das, J„ as 
well as B K. Mukherjea, J„ who dealt with the contention and found it 
unacceptable, relied upon the observations of Rich, J„ in Minister 


^ViSCl 41 <61) , ( r Pr , 77) , [ r AIB V 39 0 9] : 1933 S C R 869 : ILR (1951) Hyd 
461 (SC), Char an j it Lai v. Union of India. K y 

<K 101111 “ T *• 0 •»*) i m ,„,. 


“/ |P ' “> tAIB * S C ■»] <■>■». IS,., Mills v SIS,. 

26. 1951 S C 41 (55, 61) (Prs 54, 77) [A I R V 38 C 91 • 1950 SCR «aq • t r r> 
(1951) Hyd 461 (SC), Charanjit La! v. Union of India. “' ILH 

TgsBHydVei (so)* 5> (Prs 49 ’ 54) [AIRV38C9]: 1950 "oswuib 
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(f) Movable 
property 


of State for the Army v. Dalziel . 28 In that case the question was about 
S. 51, placitum (xxxi) of the Australian Constitution. In dealing with 
the provision, Rich, J., observed as follows : 

“Property, in relation to land, is a bundle of rights exercisable 
with respect to the land. The tenant of an unencumbered estate in 
fee simple in possession has the largest possible bundle. But there is 
nothing in the placitum. to suggest that the Legislature was intended 
to be at liberty to free itself from the restrictive provisions of the 
placitum by taking care to seize something short of the whole bundle 
owned by the person whom it was expropriating.” 

The learned Judge then concluded as follows in Minister of State for 
the Army v. Dalziel : 29 

“It would, in my opinion, be wholly inconsistent with the language 
of the placitum to hold that whilst preventing the Legislature from 
authorising the acquisition of a citizen’s full title except upon just 
terms, it leaves it open to the Legislature to seize possession and 
enjoy the full fruits of possession indefinitely on any terms it chooses 
or upon no terms at all.” 

Das, J., after citing the above passages from the Australian case, 
proceeded as follows : 

“In ipy judgment the question whether the Ordinance or the 
Act has deprived the share-holder of his “property” must depend for 
its answer on whether it has taken away the substantial bulk of the 
rights constituting his property. In other words, if the rights taken 
away by the Ordinance or the Act are such as would render the 
rights left untouched illusory and practically valueless, then there 
can be no question that in effect and substance the “property” of 
the share-holder has been taken away by the Ordinance or the Act.” 

Applying the test, the learned Judge held that in the particular case 
before him, the person was not deprived of his property as the rights 
left with him unaffected were not illusory or unsubstantial. (See also 
Notes 11 and 12.) 

Where a person is entitled to different interests in the same pro¬ 
perty, it is not necessary that the State should acquire all the interests; 
the State can acquire any of them. 30 

Clause (2) of this article expressly refers to both movable and 
immovable property. Section 299 (2) of the Government of India, 1935, 
only applied to “land”. “Land” was defined in sub-section (5) of that 
section as including immovable property of every kind and any rights 
in or over such property. 31 Thus, S. 299 of the Government of India 

28. (1943-44) 68 C L R 261. 

29. (1943-44) 68 C L R 261 (286). 

30. 1952 S C 252 (313) (Pr 218) [AIR V 39] : 1952 SCR 889, 1020 & 1056 : ILR 
31 Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

1952 All 88 (Pr 9) [AIR V 39 C 29] (DB), Mt. Govindi v. State of U. P. 

31. See 1944 Nag 201 (212, 220) [A I R V 31], Kunwarlal Singh v. Provincial 
Govt., C. P. A Berar. (The right to collect takoli must be considered to be ‘‘a 
right in or over immovable property” within the meaning of S. 299 (2) (5), 
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Act, 1935, did not apply to movable property, while cl. (2) of this 
article applies to movable property also. This means that even for the 
purpose of the compulsory acquisition or requisitioning of movable 
property, the two conditions as to existence of a public purpose and 
payment of compensation must be fulfilled. 

As seen in Note 19, the enrichment of the State Treasury is not 
a public purpose and cannot be accomplished by compulsory acquisition 
of property. Money as such cannot be compulsorily taken by the State. 

Prof. Willis 32 observes as follows in his Constitutional Law of 
the United States : 

While, as stated above, any and all property is in general 
subject to the exercise of the power of Eminent Domain, there are 
certain rather unusual forms of private property which cannot thus 
be taken. These are corpses, money, choses in action, property used 
by the Government in its governmental capacity, property to be 
used for a mere substituted ownership, unless such substituted owner¬ 
ship is a more necessary use, and perhaps trust property dedicated 
to a State, mortgage liens and suits to quiet title.” 

Money in the hands of a citizen can be reached by the exercise 

of the power of taxation; it may be confiscated as a penalty under 

judicial order; and cases can even be conceived where the State seizes 

or confiscates money belonging to or in the hands of a citizen, under 

the exercise of its Police Power on the ground that such fund may be 

used for unlawful purposes to the detriment of the interest of the 

community. But taking money under the right of Eminent Domain, 

when it must be compensated by money afterwards, could be nothing 

more or less than a forced loan and it is difficult to say that it comes 

under the head of acquisition or requisitioning of property as described 

in Entry 36 of List 2. and that it is embraced within its ordinary 
connotation. 33 

On the question whether choses- in action can be compulsorily 
acquired under the power of Eminent Domain, there is a difference of 
opinion and this difference of opinion is reflected in the judgments of 
the Supreme Court in the case of the State of Bihar v. Kameshwar 
Singh. 3 * According to Patanjali Sastri, C. J. and Das, J„ choses in 
action can be compulsorily acquired. Thus, according to their Lordships, 

Government of India Act. But an omission on the part of Government, or even 
a promise to that effect, to refrain from collecting the full demand which it is 
entitled to make, does not create an interest in or over immovable property. 
bote .— Talcoli ’ has no exact meaning. Its significance varies according to 
connotation in which it is used. In the case of feudatories who are not British 
subjects it may possibly, and probably does, connote a ‘tribute’ leviable by the 

paiamount power—But in the case of non-feudatories it is nothing more than a 
portion of the land revenue.)] 

32. Willis on Constitutional Law of the United States, 1936 Edn., p. 816. 

33. 1952 S C 252 (Pr 82) [AIR V 39] : 1952 SCR 889, 1020 & 1056: ILR 31 Pat 
565 (SC), State of Bihar v. Kameshioar Singh. 

34. 1952 S C 252 (280) (Prs ’82, 83) [A I R Y 39] : 1952 SCR 889, 1020 & 1056 • 
ILR 31 Pat 565 (SC). 
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arrears of rent due from tenants of zamindars can be compulsorily 
acquired by the State. But the other learned Judges in the case disagreed 
with this view. In the opinion of the majority of the Judges in this case, 
the provision in question which authorised the acquisition of arrears 
of rent was ultra vires. The judgments in the case on this point show 
that even in America there is a difference of opinion on the question 
among the writers on Constitutional Law. Thus, Prof. Willis and 
Cooley are of the opinion that choses in action cannot be acquired 
under the power of Eminent Domain. A contrary view has been taken 
in Nichols on Eminent Domain 35 citing Cincinnati v. Louisville & 
N. B. Co. 36 : 

A water-supply system can be acquired under the power of 
Eminent Domain. 37 

A land-owner owns at least as much of the space above the ground 
as he can occupy or use in connection with the land, even though he 
does not occupy it in a physical sense by buildings and the like. 38 
Hence, it has been held that when an owner of land is deprived of the 
use of his property in a safe manner on account of aeroplanes flying 
over his land at a very low altitude, he is deprived of his property. 
(See Note 11). 

A decree in favour of a party may be property. 39 

The power to take property extends to property previously granted 
by the State itself. 40 In Eastern Railroad Company v. Boston and 
Maine Railroad * 1 Colt, J., of the Massachusetts Supreme Court 
observed as follows : 

“The power of the State to take private property for the public 
use reaches every description of property within its jurisdiction, 
even when acquired by grant from a State. It is an inherent element 
of sovereignty; and from the necessity of the case and the highest 
considerations of public welfare it must continue unimpaired in the 
State. It is impliedly reserved in every grant. It cannot be abridged 
so as to bind future legislation. The franchise of a corporation is not 
exempt. As an incorporeal hereditament, it may be taken, in whole 
or in part, and with the other property of the corporation devoted 
to other or similar public uses.” 

35. Nichols on Eminent Domain, Vol. 1, p. 99, para 2. (Cited in A I R 1952 S C 
252 (para 99).) 

36. (1912) 56 Law Ed 481 : 223 U S 390. (Cited in AIR 1952 8 C 252 (Para 99).) 

37. (1897) 41 Law Ed 1165 (1166) : 166 U S 685 (689), Long Island Water Sup- * 
ply Co. v. Brooklyn. 

38. (1946) 328 U S 256 (264) : 90 Law Ed 1206, United States v. Causby. 

39. 1951 Hyd 1 (Pr 22) [A I R V 38 C 1] (FB), Mahbub Begum v. Hyderabad 
State. (Act which takes away the rights under the decree without providing for 
compensation will be void under Art. 31.) 

40. (1872) 15 Am Rep 13 (18), Eastern Railroad Co. v. Boston and Maine 
Railroad. 

41. (1872) 15 Am Rep 13 (18). 
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Thus, Crown grants are not exempt from the power of Eminent 

Domain. 43 In State of Bihar v. Kameshwar Singh, 43 Mahajan, J., 
observed as follows : 

“The Crown cannot deprive a Legislature of its legislative 
authority by the mere fact that in the exercise of its prerogative it 
makes a grant of land within the territory over which such legisla¬ 
tive authority-^ ists and no Court can annul the enactment of a 
legislative body acting within the legitimate scope of its sovereign 
competence. If, therefore, it be found that the subject-matter of a 
• Crown grant is within the competence of a Provincial Legislature, 
nothing can prevent that Legislature from legislating about it, 
unless the Constitution Act itself expressly prohibits legislation on 
the subject either absolutely or conditionally.” 

In Jagannath Baksh Singh v. United Provinces, 44 their Lordships of 
the Privy Council observed as follows : 

- . “It is, however, desirable to examine the particular grounds on 

which it is sought to induce the Court to arrive at this paradoxical 
conclusion. Some of these are said to be based on the general 
principle of law that the Crown cannot derogate from its own grant, 
others are said to depend on particular provisions of the Government 
of India Act. It has not been possible for the appellant to adduce 
any authority for the principle involved which their Lordships 
apprehend to be that Parliament, whether Imperial, Federal or 
Provincial, in the absence of express prohibition, is debarred from 

legislating so as to vary the effect of a Crown grant.Their 

Lordships completely concur in the opinion of the Federal Court 
that if once it be found that the subject-matter of a Crown grant is 
within the competence of a Provincial Legislature, nothing can 
prevent that Legislature from legislating about it, unless the Consti¬ 
tution Act itself expressly prohibits legislation on the subject either 
absolutely or conditionally’.” 

Thus, it is clear that the legislative powers of the Government are 
superior to any rights under Crown grants. (See also Note 27). 

The power of Eminent Domain is not also subject to any contrac¬ 
tual right in favour of the owner conferred by the State. 45 In Pennsyl. 
vania Hospital v. Philadelphia , 46 White C. J., of the Supreme Court 
of America delivering the opinion of the Court observed as follows : 

42. 1952 S C 252 (Pr 213) [AIR V 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 
Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

43. 1952 S C 252 (Pr 213) [AIR V 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 
Pat 565 (SC). 

44. 1946 P C 127 (Prs 16, 17) [A I R V 33 C 40] : I L R (1946) Kar P C 129 : 73 
Ind App 123 : 1946 F C R 111 (PC). 

45. (1917) 245 U S 20 (23) : 62 Law Ed 124 (127), Pennsylvania Hospital v. 
Philadelphia. (Power of Eminent Domain is so inherently governmental and 
so essential to public welfare that it cannot be abridged by agreement.) 

(1897) 41 Law Ed 1165 (1166, 1167) : 166 U S 685 (690), Long Island Water 
Supply Co. v. Brooklyn. 

46. (1917) 245 U S 20 (23) : 62 Law Ed 124 (127). 


Articles 31, 
31A, 31B 
Note 25 


(1) Eminent 
Domain not sub¬ 
ject to contract 
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(m) Trust pro¬ 
perty 


(a) Commercial 
or industrial 
undertak ing 
whether “p r o- 
perty” 


i 


There can be now, in view of the many decisions of this Court 
on the subject, no room for challenging the general proposition that 
the States cannot, by virtue of the contract clause, be held to have 
divested themselves by contract of the right to exert their govern¬ 
mental authority in matters which, from their very nature, so 
concern that authority that to restrain its exercise by contract would 
be a renunciation of power to legislate for the pr&jgj^ition of society 

or to secure the performance of essential governuSital duties. 1 * (See 
also Note 27). 

There is no prohibition against the acquisition of trust property 
as such. 47 The Religious Endowments Act (20 of 1863) only deals with 
the management of certain properties and does not come in the way of 
their acquisition. 48 

See also Notes 14, 26 and 27. 

26. “Interest in, or in any company owning, any commer¬ 
cial or industrial undertaking.' ’—Clause (2) of this article expressly 
includes within the property that can be compulsorily acquired or 
taken possession of, any interest in any commercial or industrial 
undertaking or in any company owning such commercial or industrial 
undertaking. 

Section 299 (2) of the Government of India Act, 1935, was appli¬ 
cable to the compulsory acquisition of any land or any commercial or 
industrial undertaking or interest in such undertaking or in any 
company owning such undertaking. It was held by the Lahore High 
Court that a law which authorised the acquisition of movable and 
immovable property would not justify the acquisition of an undertaking 
like an electricity supply company. The reason given was that such an 
undertaking cannot be treated as nothing but a collection of items of 
movable and immovable property. 1 But this view was dissented from 
by the Calcutta High Court, 2 which held that under the very same 
provision which was in question in the Lahore case, namely, Rule 75A 
of the Defence of India Rules, an order requisitioning a building where 

47. 1952 S C 252 (Prs 70, 214) [AIR V 39]: 1952 SCR 889, 1020 & 1056: ILR 31 
Pat 565 (SC), State of Bihar v. Kameshwar Singh. (Charity created by private 
individual is not immune from sovereign’s power of compulsory acquisition.) 

[See also 1952 Mad 613 (633, 634) [AIR V 39], Lakshmindra Theertha Sioamiar 

v. Commr ., H. R. E ., Madras. (Property—Meaning of—Trust property—The 
right of a hereditary dharmakarta to manage a temple is property—So also the 
right of a mathadhipati who has a beneficial interest and who is not merely a 
bare trustee is property, even assuming that a bare trust will not be property. 

So also shebaitship carries a beneficial interest. Position of dharmakarta, 
mathadhipatis, archakas, etc., explained with authorities—Art. 19 (1) (f) does 
not imply that ‘property’ must always be ‘disposable’ — Hence inalienable pro¬ 
perty is property.)] 

48. 1952 S C 252 (Pr 215) [A I R V 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 
Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

Articles 31, 31A, 31B — Note 26 

1. 1943 Lah 41 (45, 46) [AIR V 30] (FB), Lahore E. S. Co. v. Punjab Province . 

2. 1946 Cal 140 (155, 156) [AIR V 33 C 37] : ILR (1945) 2 Cal 604, H. C. Gupta 
v. Mackertich John. 
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fW i ne3S Was being Carrie<1 ° n ’ was nofc ultra vires - lt was held 
that the requisitioning of an undertaking was within the powers 

conferred by Rule 75A of the Defence of India Rules. The decision of 

the Calcutta High Court was tantamount to holding that a business 

undertaking also may be treated as property for the purpose of a law 

which authorises the acquisition or requisitioning of property, movable 

or immovable This is now made clear by cl. (2) of this article which 

expressly reads No property, movable or immovable, including any 

interest in, or m any company owning, any commercial or industrial 

undertaking, thereby showing that such interest is included within 

tne meaning of property, movable and immovable. 

Tru * x v - Corrigan, 3 the Supreme Court of America has also 
Held that a business is property and free access for employees, owner 
and customers to his place of business is incident to his rkdit of 

rZ P t Hy t' a 1 ” Dup \ ex Piling Press Co. v. Peering,* the Supreme 
It of America held that the business of manufacturing printin'*- 

presses and disposal of them in commerce is a property right entitled 
to protection against unlawful injury or interference. 


Both S. 299 (2) of the Government of India Act, 1935, and cl (2) 

Of this article use the word “undertaking.” “Undertaking” means 

usiness A hotel business, for instance, is an undertaking. 5 The Madras 

Electricity Supply Undertakings (Acquisition) Act (43 of 1949) is an 

instance of acquisition of a commercial or industrial undertaking and 

lie Act is not in any manner inconsistent with the Fundamental 
■tvights granted by Part III. 0 


Articles 31, 
31 A, 31B 
Note 26 


(b) “ U nder- 
taking”—Mean¬ 
ing of 


Where a company is owning and running a commercial or indus- 
trial undertaking like a textile mill, the interest in the undertaking 
Belongs to the company and not to the shareholders. The shareholders 
have an interest in the company which owns the interest in the under, 
taking. It is important to remember this distinction, because when the 
un ertaking is taken possession of by the Government or acquired by 
the Government compulsorily, it is the property of the company that 
is acquired or taken possession of and not that of the shareholders. 
Hence, the shareholders as such have no right under the Constitution 
to move in the matter or apply for any constitutional remedy under 
fie Constitution so long as the company has directors and the position 
taken up by the shareholders is that the action of the Government is 
u ra vires, so that the Directors’ position is, according to the conten 
turns of the shareholders, legally unaffected and the directors continue 
o e competent in the eye of the law to take the necessary constitutional 


3. (1921) 257 U S 312 (327) : 66 Law Ed 254. (Duplex Printing Press Co 
Peering, 254 U S 443 (465) : 65 Law Ed 349 (356), Foil.) 

4. (1920) 65 Law Ed 349 (356) : 254 U S 443 (465). 

VZ^jTn. 156) [ME V 33 ° 3?] 1 ILR <1945) 2 ° aI G ° 4 ’ C ’ ** 


6 ; J? 51 M * d 979 (Pr 16) [AIR V 38 C 339] (DB), Narasaraopcta 
ration v. State of Madras. 


Electric Corpo- 


(c) Under tak¬ 
ing owned by 
Company 
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action for vindicating the rights of the company. 7 But the shareholders 
have an interest in the company which owns the business in such cases. 
The interest consists in their ownership of the shares and in the rights 
which such ownership confers upon them. In so far as their rights qua 

the shares may be affected, the shareholders have a right to go to 
court for redress. 8 

The above principles are illustrated in Char an jit Lai v. Union 
of India. It was held in that case that the action of the Government 
in taking up the management of the Sholapur Mills affected the rights 
of the company but that inasmuch as the company was not moving in 
the matter, it was not open to an individual shareholder to agitate it 
before the Supreme Court. As regards the rights of the shareholders , 
the Supreme Court held that there was neither acquisition nor taking 
possession of those rights inasmuch as their rights as shareholders 
were not substantially affected by the action taken by the State and 
that, although some of their rights and privileges as shareholders were 
affected, the rights which were left to them were still valuable rights 
and it could not be said that they were only illusory in their nature 
so as to make the proceeding of the Government amount to a depriva¬ 
tion or taking possession of their property. 

The above case also illustrates a proposition which has already 
been discussed in Note 25, namely, that matters which are merely 
appurtenant and incidental to a substantive interest cannot be treated 
as property and when such merely incidSfctal rights are abolished or 
taken up, there is no deprivation of or acquisition of or dispossession 
from property. Thus, it was held that the rights and privileges of 
shareholders that were affected were merely incidental rights and the 
deprivation of the shareholders of those rights did not amount to 
depriving them of their property or taking possession of their property. 

In Diuarkadas v. The Sholapur Spinning and Weaving Go. 
Ltd ., 10 which was a case before the High Court of Bombay arising out 
of the same matter, the High Court of Bombay also came to the con¬ 
clusion that there was no acquisition or taking possession of property 
of the shareholders. It was also held in that case that taking up of the 
management of the company by the Government did not amount to 
expropriation of any property even of the company. As regards the 

7. 1951 S C 41 (44, 53, 61) (Prs 7, 44, 76) [AIR V 38 C 9]: 1950 SCR 869; ILR 
(1951) Hyd 461 (SC), Charanjit Lai v. Union of India. 

8. 1951 S C 41 (Pr 80) [AIR V 38 C 9] : 1950 S C R 869 : I L R (1951) Hyd 461 
(SC), Charanjit Lai v. Union of India. 

9. 1951 S C 41 (55) (Pr 58) [AIR V 38 C 9] : 1950 SCR 869 : I L R (1951) Hyd 
461 (SC). 

10. 1951 Bom 86 (93) [A I R V 38 C 19] : ILR (1951) Bom 473 (DB). 

Important Note. — After the Commentary was sent to the Press, it 

has been reported in the newspapers ( vide “The Hindu” dated 19th 
December 1953) that the Supreme Court has reversed on appeal the 
decision of the Bombay High Court in Dwarka Das v. Sholapur Spg. 
and Weg. Co. Ltd., AIR 1951 Bom. 86, and held that the Sholapur 
Mills Ordinance and Act under which possession was taken of the 
Mills and assets of the Company are ultra vires. 
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rights of directors and managing agents of a company, the manage- 
ment of which is taken up by the Government, the right of manage¬ 
ment of directors and managing agents is not property. It is simply 
a contractual right and not proprietary right in rem as seen in 
Note 25. Hence, in such cases so far as directors and managing agents 
of the company are concerned, there is no acquisition or taking posses¬ 
sion of their property. 11 The general principle involved in these cases 
is that a mere right of management as such is a ■personal right and is 
not property for the purpose of cl. (2). 12 (See Note 25.) 

27. Property of Rulers of merged States _It has been seen 

in Note 25 that Crown grants are not exempt from the principle of 
Eminent Domain and also that a State’s power of Eminent Domain 
is not subject to any contractual obligation of the State in favour of 
the person whose property the Legislature empowers the Government 
to take compulsorily for a public purpose. In spite of this, it is possi¬ 
ble to have an exception to the general principle when there is a 
specific constitutional provision for such exception. Thus, in Art. 3G2 
of the Constitution it is provided that_ 

“In the exercise of the power of Parliament or of the Legisla¬ 
ture of a State to make laws or in the exercise of the executive 
power of the Union or of a State, due regard shall be had to the 
guarantee or assurance given under any such covenant or agree¬ 
ment as is referred to in cl. (1) of Art. 291 with respect to the 

personal rights, privileges, and dignities of the Euler of an Indian 
State.” 

Hence, the power of compulsory acquisition of property cannot 
be enforced against a former Ruler of an Indian State if there is 
anything in the covenant of merger with regard to his State which 
precludes such acquisition. But where the covenant of merger only 
provides that certain properties were to be treated as the private pro - 
perties of the Rulers, the covenant does not prohibit their compulsory 
acquisition by the State inasmuch as by such compulsory acquisition 


° 41 (Prs 36 ’ 38 > t AIR V 38 C 9] : 1950 S C R 869 : ILR (1951) Hyd 
(bC), Charanjit Lai v. Union of India. (Taking up management of Insur¬ 
ance Company under S. 52A of the Insurance Act.) 

““ 1 Bom 8 “ ( 93 > t AIR V 38 C 19] : I L R (1951) Bom 473 (DB), Dwarlmdas v. 
TextikTIlH ) n<1 W ' C °' * Government takin S up management of Skolapur 


22 ( ( Prl7 ) [AIR y « C 8] : ILR (1951) 1 Raj 888, Manohar singh ji 
v. 1 he otate of Rajasthan. (Management of jagir.) 

1952 Punj 9 (Pr 109) [AIR V 39 C 2] : ILR (1952) Punj 11 (DB), Jupiter General 

Ins. Co. v. Rajagopalan. (Government taking up management of Insurance 
Company under S. 52A of Insurance Act.) 

1951 Bom 86 (93) [AIR V 38 0 19] : I L R (1951) Bom 473 (DB), Dwarkadas v. 
Sliolapur■ S. and W. Co. (Government taking up management of Sholapur 

1951 Sau 73 (Pr 3) [AIR V 38 C 36] (DB), Maswnali v. Custodian , E. P. t Rajkot . 

(Admmistration of Evacuee Property Act (1950), S. 10—One of two joint owners 

of oil mill declared evacuee—Possession of whole mill taken by custodian—There 

was no acquisition of property but only taking over of management _ Art 31 
did not apply.) ° 


Articles 31, 
31 A, 31B 
Notes 26-27 
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no breach is committed of the covenant to treat the properties as pri¬ 
vate properties of the owners. 1 It may also be questioned whether 
Art. 362 will apply at all to such a provision in the covenant of 
merger, because that article only relates to personal rights, privileges 
and dignities of the Ruler of an Indian State and not to the rights of 
property of such a Ruler. 

28. “Clause (3).” —As already seen in Note 22, although both 
the Parliament and the State Legislatures have power to enact laws 
relating to compulsory acquisition and requisitioning of property, the 
power of the State Legislatures is subject to the restriction that the 
assent of the President is necessary for the laws for compulsory acqui¬ 
sition or taking possession of property that may be made by such 
Legislatures. This restriction is imposed under els. (3), (4) and (6) of 
this article and under proviso to Art. 31A. 

Clause (3) provides that no such law as is referred to in cl. (2), 
made by the Legislature of a State , shall have effect unless such law, 
having been reserved for the consideration of the President, has received 
his assent. 1 The question has been raised as to the meaning of the 
word “law” occurring in this clause. The issue raised has been whe¬ 
ther, in view of the fact that the word used is “law” and not a “bill,” 
there should not be a full-blown law before the President’s assent is 
obtained for it. In other words, the issue has been whether the words 
of the clause do not require that the Governor must assent to the Bill 
passed by the House or Houses of Legislature as the case may be 
before reserving the Bill for the assent of the President. The view that • 
it is only law in this sense that is contemplated by cl. (3) is also 
sought to be supported by the argument that “Legislature” includes 
not only the Houses of the Legislature but also the Governor of the 
State (see Art. 168). On this question it is definitely settled that the 
Governor’s assent is not necessary before a Bill passed by the State 
Legislature is reserved by him for the assent of the President and the 
President’s assent is obtained. 2 In the context in which the word “law” 
occurs in this clause it refers only to a Bill and not a full-fledged law. 

In this connection, reference may be made to Art. 200 which does not 
contemplate that in cases where a Bill is reserved for the assent of the 
President, the Governor should first record his assent to the Bill. 
Further, the contention that the word “law” in cl. (3) only means 
a full-fledged law would lead to the absurd result that the Presi¬ 
dent’s assent is required twice for the same bill, first to make it law 

Articles 31, 31A, 31B — Note 27 

1. 1952 S C 252 (Pr 24) [AIR V 39]: 1952 SCR 889, 1020 and 1056: ILR 31 Pat 
565 (SC), State of Bihar v. Kameshivar Singh. 

Articles 31, 31A, 31B — Note 28 

1. 1954 Trav-Co 145 (Prs 10, 12) [A I R V 41 C 52] : I L R (1952) Trav-Co 519, 

K. N. Pandarathil v. District Collector , Trivandrum. (Clause (3) does not 
mean that if the law has been submitted to the President for his assent the same 
should have been received, but that otherwise such assent is not necessary.) 

2. 1952 S C 252 (Pr 17) [AIR Y 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 Pat 
565 (SC), State of Bihar v. Kameshivar Singh. 
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and then once again, to enable it to have effect as law, because where 
a Bill is required to be reserved' for the assent of the President, it does 
not become law till the President has given his assent. 3 

The clause only applies to ex prop viator y legislation. 4 

Where a State law dealing with acquisition and requisitioning of 
property, and also other matters, has not been referred to the Presi¬ 
dent for his assent, the whole Act is not ultra vires. 5 


29. Clause (4) _ Scope of. _ Clauses (4), (5) and (6) of this 
article and Arts. 31A and 31B enact certain exceptions to the pro¬ 
visions of cl. (2) of»this article in relation to the compulsory acquisi¬ 
tion or taking possession of property by the State. The scope of els (5) 
and (6) and Arts. 31A and 31B is considered in the respective notes 
relating to them. As regards cl. (4), this clause applies to Bills which 
were pending at the commencement of the Constitution in the Legis¬ 
lature of a State. It must be noted that the clause only applies to 
Bills pending in the Legislature of a State and not in the Parliament. 
A further condition is that after the Bill was passed by the Legislature 
it must have been reserved for the consideration of the President and 
must have received his assent. If these conditions are satisfied, then 
the clause provides that the law so enacted shall not be called in ques- 
tion m any Court on the ground that it contravenes the provisions of 
cl. (2) of this article. The clause provides that such law shall not be 

impeached on such ground, "notwithstanding anything in this Con¬ 
stitution.” 


Thus, in the case of the laws covered by this clause, they will be 
valid, although they do not comply with the requirement of cl. (2) or, 
to put it in the words of cl. (4), although the laws contravene the 
provisions of cl. (2). 1 So it becomes important to determine what is 
meant by the phrase “the provisions of cl. (2)“ and what would 
amount to the contravention of such provisions. As regards the first 
question, it has been considered fully in Notes 9 and 10. As regards 
the second question, in the light of the discussion in Notes 9 and 10 
it is clear that any law which authorises the compulsory acquisition 
or taking possession of property for a purpose other than a public 
purpose, or fails to provide for compensation for the property which 
it authorises to be taken, would contravene the provisions of cl. (2). 


3 565 9 fsci Vnit [A ™ V 39] : 1952 S C R 889 ' 1020 * 1058: ILR 31 Pat 

ob5 (SC), State of Bihar v. Kameshwar Singh 
4 1952 Trav.Co 455 (458) (Pr 14) [A I R V 39] I L R (1951) Trav-Co 655 (DB), 
mentlCoSn V '. 1 «T r avancore-Cochin) Paddy (Acquisition and Move- 

expropriatory le^Tation ) a ‘ m ' e °‘ ~ ^ “ n0 ‘ COme of 

Tr , a J,‘ C ° , (Pr 19) [AIR V 41 c 52] : I L R (1952) Trav.Co 519, Z. N. 
Bandar athil v. District Collector , Trivandrum. 


Articles 31, 31A, 31B — Note 29 

^iconfrnv^ ?•* ^ V 99 ^ 29 1 ( DB )> Govindi v. State of Uttar Pradesh. 

674 (FB^Vol? )° f C aU86 ^ is CUred by P rovision in clause (4): AIR 1951 All 
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(a) General 
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As seen in Note 10, the question has arisen whether the require* 
ments as to the existence of a public purpose -and the provision of 
compensation can be spelt out from any other source as, for instance, 
the entries in the legislative lists or the spirit of the Constitution, apart 
from and independently of the provisions of cl. (2). This question is mate¬ 
rial under cl. (4), because the clause only saves the laws referred to therein 
from being called in question on the ground that they contravene the 
provisions of cl. (2) and not on the ground that they contravene the 
provisions of any other law. On this question also, it has been seen 
that the above-mentioned requirements form exclusively a subject of 
provision under cl. (2) and cannot be spelt out otherwise. 

Even assuming that any other provision in the Constitution 
might be construed as importing the same requirement in a law pro¬ 
viding for the compulsory acquisition of property, the'phrase “notwith¬ 
standing anything in this Constitution” in this clause would exclude 
any reliance being placed upon such provision for supporting an 
objection to the validity of the law which is covered by cl. (2) of this 
article. The above is the interpretation of the words “notwithstanding 
anything in this Constitution” occurring in this clause contained in 
judicial decisions, 2 including the decision of the Supreme Court in the 
State of Bihar v. Kameshwar Singh. 2 * 

But it is submitted with respect that the words “notwithstanding 
anything in this Constitution” have reference to the provisions of 
Art. 13 under which it is expressly enacted that any law made in 
contravention of the Fundamental Rights will be void. The effect of 
the words “notwithstanding anything in this Constitution” seems to 
be only that notwithstanding that a law providing for compulsory 
acquisition or requisitioning of property contravenes the Fundamental 
Rights granted under clause (2) of this article and notwithstanding 
the provisions of Article 13, such a law in the cases covered by 
cl. (4) shall not be called in question. Even attributing to the words 
“notwithstanding anything in this Constitution”, the force ascribed to 
them by the above decisions, it is submitted with respect that, if con¬ 
strued by themselves, the words in the last part of cl. (4) permit the 
questioning of a law on the ground of its contravention of some other 
provision of the Constitution, which may import the same require¬ 
ment as cl. (2). Such an effect of those words cannot be avoided by 

2. 1952 S C 252 (Pr 96) [AIRY 39] : 1952 SCR 889, 1020 and 1056 : ILR 
31 Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

1952 Madli B 57 (Prs 77, 78) [A I R V 39 C 25] : I L R (1952) Madh B 178 (FB), 
Bam Dubey v. Govt, of Madhya Bharat. (It would appear from the words 
“notwithstanding anything in this Constitution” which occur in clause (4) that 
it is not permissible to object to an Act on the ground that the compensation 
fixed or to be determined is no compensation in law as being contrary to other 
provision of the Constitution. The protection given by clause (4) is not con¬ 
fined to one ground only, namely, the ground arising out of the provisions of 
CL (2) of Art. 31 : AIR 1951 All 674 (FB) and Misc. Petition 29 of 1951 (Nag), * 
Rel. on ; AIR 1951 Pat 91 (SB), Dissented from.) 

2a. 1952 S C 252 (273) (Pr 49) [AIR V 39]: 1952 SCR 889, 1020 and 1056 : ILR 
31 Pat 565 (SC). 
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merely having recourse to the words “notwithstanding anything in 
this Constitution.” The reason is, the position still remains the same, 
namely, that what is prohibited under this clause is the impeachment 
of a law on the ground that it contravenes the provisions of cl. (2). 
Hence, the same question occurs whether the words “notwithstanding 
anything in this Constitution” are taken to refer to the other provi¬ 
sion in which frhe identical requirements mentioned in cl. (2) are 
supposed to be involved or not. 

But, apart from the words “notwithstanding anything in this 
Constitution”, when a certain provision is contained in two enactments, 
a contravention of one of such provisions ipso facto becomes a con¬ 
travention of the other also and hence when the contravention of one 
of the provisions is condoned by the Constitution, ipso facto the con¬ 
donation must be taken to apply in regard to the other provision also. 
It is submitted with respect that it is on this ground that an objection 
to the validity of a law on the ground of its contravention of some pro¬ 
vision other than cl. (2) but embodying the same requirement as cl. (2) 
should be held as precluded by the words “shall not be called in 

question ’ on the ground that it contravenes the provisions of 
clause (2). 

Looking at the matter from another point of view, when it is said 
that a certain Act contravenes the provision of cl. (2), it must be seen 
what are the provisions of cl. (2). If those provisions mean that there 
must be a public purpose and provision for compensation as necessary 
elements in a law authorising compulsory acquisition of property 
then an Act providing for such acquisition will contravene these pro-’ 
visions if it does not contain the two elements regarded as necessary 
by them. Hence, what is meant by saying that a certain Act contra¬ 
venes the provisions of cl. (2) is only that the Act lacks the two 
elements which are treated as essential by cl. (2). Hence, whenever an 
Act is questioned on the ground of its lacking in such elements it must 

be treated as being questioned on the ground that it contravenes the 
provisions of cl. (2). 

Further, it is clear that the object of cl. (4) is to provide that a law 

relating to the compulsory acquisition of property should not be open to 

question on the ground that it does not limit the acquisition to acquisi 

tion for public purposes or does not provide for compensation. In other 

words, it is clearly the aim of the Constitution to make such a law 

valid in spite of such defects. Hence, whatever may be the provision 

under which the defect is supposed to arise, that defect must be deemed 
as condoned by the Constitution. 3 


Articles 31, 
31 A, 31B 
Note 29 


(d) Objection in 
substance under 
cl. (2) barred 


Moreover, the entries in the legislative lists, namely, Entry 33 of 
List 1 and Entry 36 of List 2 read with Entry 42 of List 3, do not 
provide that compensation must be paid and that the payment of 


3 - f". 19 ? X A 7 U r G l 4 i Pr 23 ) t AI * V 38 C 182] : 1LR (1952) 2 All 46 (FB), Sun 

ohlu mgh A V ‘ U ' P ' G ° VL * I£ the Constitution sa 7 s that a certain law shall not 
cha lenged on a particular ground, the result is that the Act cannot be challen 

that ground and has to be treated as valid and enforceable.) £ 


( e ) Entries in 
legislative lists 
—O b j e c t i o n s 
based on 
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Articles 31, 
31A, 31B 
Note 29 


( f ) Expressum 
facit cessare 
taciturn 


( g ) Objection 
as to compensa¬ 
tion 


compensation must be made part of every Act relating to compulsory 
acquisition of property. 4 The provision as to payment of compensation 
is, under the Constitution, contained as a positive enactment in the 
body of the Constitution itself and is not, as under S. 51, placitum 
(xxxi) of the Australian Constitution, embodied in a legislative head 
specifying the subject of legislation within the competence of the 
Legislature. As regards the question of public purpose also the langu¬ 
age of the legislative entries does not expressly refer to the need for 
public purpose as a necessary ingredient of any enactment relating to 
compulsory acquisition. And, according to the views of the majority 
of the Judges in the Supreme Court decision of State of Bihar v. 
Kameshwar Singh? the word “acquisition* * which is used in the legis¬ 
lative entries does not, by itself, import the ingredient of public 
purpose. Hence, as held by Patanjali Sastri, C. J., in the above case, 
the plea that an Act relating to compulsory acquisition of property 
may be attacked on the ground that by failing to contain the ingre¬ 
dients as to public purpose and compensation, the Act falls outside the 
legislative powers of the Legislature as conferred by the entries in the 
legislative list, is barred, not only because such a plea virtually 
amounts only to calling in question the Act, on the ground of its con¬ 
travening the provisions of cl. (2), but because also that the legislative 
entries, which are invoked to support the plea, do notin fact contain the 
provisions, expressly or by implication, which they are said to contain. 

In this connection also, it must be remembered that what has 
been made the subject of specific enactment in cl. (2) cannot, at the 
same time, be regarded as continuing to be a matter of common law 
or a matter that is left to be inferred from any other provision of law. 
Expressum facit cessare taciturn (what is expressed, makes what is 
silent to cease). In Attorney-General v. De Keyset's Boyal Hotel? it 
was pointed out that if the whole ground of something, which could be 
done by the prerogative, is covered by the Statute, it is the statute 
that rules. 

On the question of compensation, cl. (2), not only requires that a 
law relating to compulsory acquisition of property or the taking posses¬ 
sion of property should contain some provision as to compensation, 
but also that such compensation must be just and fair. (See Note 20). 
Hence, an objection to the validity of such a law, on the ground that 
its provisions relating to compensation are not just and fair, is also 

barred under cl. (4). 7 ________ 

4. 1952 S C 252 (271) (Prs 41, 42) [AIR V 39] : 1952 SCR 889, 1020 and 1056 : 
ILR 31 Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

1951 Pat 91 (Pr 29) [AIR V 38 C 15] : ILR 30 Pat 454 (SB), Kameshwar Singh 
v. State of Bihar. (As these entries stand, it would be open to the Legislature 
to legislate for acquisition without at the same time legislating about compen¬ 
sation.) 

5. 1952 S C 252 (271, 272) (Prs 41, 42, 43) [A I R Y 39] : 1952 SCR 889, 1020 
and 1056 : ILR 31 Pat 565 (SC). 

6. (1920) 1920 App Cas 508 (526) : 122 L T 691. 

7. 1953 S C 375 (381) (Pr 18) [AIR V 40 C 85] (SC), Gajapati Narayan v. State 
of Orissa. (Orissa Estates Abolition Act (1 of 1952) is valid—AIR 1953 Orissa 185 
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— ■ Hence, the .clause bars any objection regarding the adequacy of 
compensation or the correctness of the principles, prescribed by an 
Act, for determining the.compensation, or the manner in which the 
Act directs the compensation to be given. 8 A view has been expressed 
that the protection under cl. (4) only applies to inadequacy of compen¬ 
sation and does not extend to cases in which there is a total absence of 
any provisions as to compensation. 9 It is submitted with respect that 
this view seems to be against the plain words of cl. (2), inasmuch as 
that clause expressly says that, no property shall be taken unless the 
law under which it is taken provides” for compensation and either 
fixes the amount of compensation or specifies the principles on which, 
and the manner in which, the compensation is to be determined and 
given. Thus, a law, which w’holly fails to make any provision for com¬ 
pensation, contravenes the provisions of ci. (2) quite as much as a 

law which fails to make a provision for compensation in the manner 
laid down in the clause . 10 

Clause (4) only saves a law from being questioned on the ground 
that it contravenes the provisions of cl. (2). What is exactly meant by 
the. contravention of the provisions of cl. (2) has already been dis¬ 
cussed. Clause (4) does not preclude an objection on the ground that 
an Act contravenes any other provision of the Constitution, as for 
instance, Arts. 14, 19, etc. 11 I n this respect the clause is narrower in 

affirmed on appeal — Legislation cannot be attacked on ground that deductions 
from value are exorbitant, unjust, etc., unless the legislation is shown to be 
‘ unrelated to facts_AIR 1952 S C 252, Explained and Distinguished.) 

1952 S C 252 (Pr 100) [AIR V 39] : 1952 SCR 889, 1020 and 1056 : ILR 31 Pat 
565 (SC), State of Bihar v. Kavteshwar Singh. 

1951 All 674 (Pr 50) [AIR V 38 C 182] : ILR (1952) 2 All 46 (FB), Sunyapalsingh 
v. U. P. Government. • 

1951-Pat 91(Prs 16,*62, 106, 108) [AIR Y 38 C 15] : ILR 30 Pat 454 (SB), Kame¬ 
shivar Singh v. State of Bihar. 

8. 1951 Pat 91 (Pr 62) [AIR V 38 C 15]'.ILR 30 Pat 454 (SB), Kameshivar Sinqh 
v. State of Bihar. ... J 

1952 S C 252(Pr 8) [AIR'V 39]:1952 SCR 889, 1020 and 1056:ILR 31 Pat 565 

• (SC), State of Bihar v. Kameshivar Singh. (Per B. K. Mukherjea , J _Article 31 

(4) does not do away with obligation to pay compensation _ It only lays down 
that the laws cannot be questioned on ground of inadequacy, etc.) ■ 

1951 Pat 91 (Pr 62) [AIR V 38 C 15]:ILR 30 Pat 454 (SB), Kameshivar Singh v. 

State of Bihar. (Per Reuben , J —Article 31 (4) does not protect the Act if there 
is no provision for compensation.) 

10. See 1952’S C 252 (Pr 80) [AIR V 39] : 1952 SCR 889, 1020 and 1056 : ILR 
■ 31 Pat 565 (SC), State of Bihar. v. Kameshivar Singh. (B. K. Mukherjea , J. 

— “Clause (2) provides that no property shall be acquired or taken posses- 

• eion of unless the law directing its. appropriation makes provision in manner 
laid down in Cl. (2)”_Submitted that though this is so,, it does not mean that 

. a law which makes no provision at all for compensation does not contravene 
t cl. (2). Clause (2) means that (1) provision must be made for compensation and 
(2) that the provision must be made in the manner laid in cl. (2).) 

11. 1952 S C 252 (Pr 86) [AIR V 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 Pat 
- 565 (SC), State of Bihar v. Kameshivar Singh. 

1951 Pat 91 (Pr 107) [AIR Y 38 C 15] : ILR 30 Pat 454 (SB), Kameshivar Singh v. 
Slate of Bihar. (Clause (4) of Art. 31 seeks to cut down a Fundamental Right and 
must be construed strictly. The words “notwithstanding anything in this Con- 

l.Ind.Con. 50. 


Articles 31, 
3IA, 31B 
Note 29 


(h) Objection on 
other grounds 



Articles 31, 
31A, 31B 
Note 29 


(i) Strict con¬ 
struction] 


( j ) Art. 31A 
compared \ 
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its effect than Art. 31A, under which an objection on the ground of 
contravention of any Fundamental Right is barred and not only an 
objection on the ground of contravention of cl. (2). A fortiori cl. (4) 
does not bar an objection on the ground that the enactment falls out¬ 
side the scope of the power of the Legislature under the relevant 
entries in the legislative lists. Similarly, the clause does not preclude 
an objection that in passing the law in question, the Legislature has, 
under the pretence of acting under its powers under the entries in the 
legislative lists relating to acquisition or requisitioning of property, 
has in fact done something which is in flat contradiction to them. 12 

As the effect of the clause is to abridge Fundamental Rights by 
barring objections to laws taking away a person’s property, the clause 
must he construed strictly. 13 

The point of difference between cl. (4) and Art. 31A has already 
been mentioned, namely, that while cl. (4) only saves a law from 
being questioned on the ground that it contravenes the provisions of 
cl. (2), Art. 31A is wider and saves a law from being questioned 
generally on the ground that it violates any Fundamental Right. While 
cl. (4) is, on this point, narrower in its effect than Art. 31-A,. it 
is wider than Art. 31-A in another respect, namely, that- while 
Art. 31A is confined in its application to “estates” and rights therein, 
Cl. (4) is not confined to estates or to any other type of property, but 
is general in its terms. 14 

Another point of difference that may be noted is that the non - 
obstante clause, “notwithstanding anything in this Constitution,” 
occurs only in cl. (4) and not in Art. 31A. 16 The effect of these words 
has already been discussed above. 

A further point of difference is, that cl. (4) applies only to 
statutes which were pending as Bills in the Legislature at the com¬ 
mencement of the Constitution, while Art. 31A is not subject to any 
such restriction. 16 

stitution” occurring in that clause cannot have the effect of enlarging the opera¬ 
tive portion of the clause which, in clear terms, mentions one and one ground 
only, namely, the ground arising out of the contravention of the provisions of 
cl. (2) of Art. 31.) 

12. 1952 S C 252 (279) (Pr 80) [AIR V 39] : 1952 SCR 889, 1020 & 1056 : I L R 
31 Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

13. 1952 S C 252 (Pr 45) [A I R V 39] : 1952 SCR 889; 1020 & 1056 : I L R 
31 Pat 565 (SC), State of Bihar v, Kameshwar Singh.- 

1951 Pat 91 (Pr 107) [AIR V 38 C 15] : IL R 30 Pat 454 (SB), Kameshxvar Singh 
v. State of Bihar. 

14. 1952 S C 252 (Pr 178) [AIRY 39] : 1952 SCR 889, 1020 & 1056 : I L R 
• 31 Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

15. 1952 S C 252 (Pr 11) [AIR V 39] : 1952 SCR 889,-1020 & 1056 : ILR 31 Pat 
565 (SC), State of Bihar v. Kameshivar Singh. (Per Patanjali Sastri , C. J .—.The 
“non-obstante” clause in Art. 31 (4) overrides ail other provisions in the Consti- 

- tution including the lists of the Seventh Schedule, whereas a law which falls 
within the purview of Art. 31A could only prevail over “the foregoing provi- 

. sions of this Part”.) ' 

16. 1952 S C 252 (Pr 11) [A I R V 39] : 1952 S C R 889, 1020 & 1056: X L R 

- 31 Pat 565 (SG), State of Bihar -v. Kameshwar Singh, 
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Clause (4) applies only to statutes which were pending as Bills 
before the Legislature before the commencement of the Constitution, 
i. e. 26th January 1950. A Bill may be pending even after the Legis' 
lat.ve Assembly is prorogued. Section 73 of the Government of India 
Act, 193 5 , and Art . i 96 ( 3 ) of the present Constitution, clearly pro- 
vide that pending Bills shall not lapse by the prorogation of the Legis¬ 
lature. After a Bill has been amended and passed by the Legislative 
Council of a State, it has necessarily to go again before the Legislative 
Assembly. A Bill which is in the process of transmission from one 
House to another, must be held to be a Bill pending in the Legislature 
ot a State. There is nothing in cl. (4) which requires that the Act as 
passed must be identical with the Bill that was pending at the com. 
mencement of the Constitution. In other words, changes introduced 
into the Bill, during its passage through the Legislature, do not affect 
the identity of the Bill and if the Bill was pending in either House of 
e Legislature of the State, at the commencement of the Constitution 
it does not cease to be such pending Bill for the purpose of cl. ( 4 / 

merely because changes are made in its provisions subsequently, before 
it is finally passed into law. 19 


Articles 31, 
31 A, 31B 
Note 29 

(k) Pending _ 

Meaning of 


The word Legislature” in cl. (4) does not include the Governor 
but only means the Houses of Legislature of the State. Hence, the 
words after it has been passed by such Legislature” in cl. (4) do not 
mean that the Bill must have also received the assent of the Governor 
before it is reserved for the consideration of the President. 20 

In this connection, it may be noted that the word “Legislature” 
does not bear the same meaning throughout the Constitution. Its 
meaning varies with the context. In some articles, the phrase means 
the Houses of Legislature and the Governor of the State, but in others 

it only means the Houses of Legislature. Article 31 (4) is an instance 

of the latter kind. (See also Note 28 .) 


The words “the law so assented to” in the clause do not meai 
that even prior to the President’s assent, there must be a full-fledget 
law. It is the President’s assent that makes the measure a law am 
although ordinarily the word “law” means a valid and completed law 

"i p!f 6 65 (Scff^ ) (I 7 rfu ] 391 : 1952 S ° R ® 89 ' 1020 * 1056 : J LI 

1 i at ood (bC), State of Bihar v. Kameshwar Singh. 

T “ 01821; 1 L " 1195819 “ « * w* 

C 3 1 5 (3 ! 4) f R V 40 C 85 1 < SC >> Gajapati Narayan v. State oj 
aDDl lfft hl„ A r ndm6n °i- Bl be£01 ' 6 W i3 flnally passed does not make «1- (4) iu- 
Orfas^lSs'affiTmed cmap^ij )* SSa A °‘ (1 ° £ 1952 >- AI * 

39]: 1L E (1952) UadR R 178 <**>■ 

'stateof mZ'r 22) [A “ V 38 ° 15]: 1LR 30 Pat 454 < SB >' KamesUoar Singh v. 

20 31 Pa 5 t 2 565 C (SC) LV R V 39] : 1952 8 C * 889, 1020 & 1056 : I L B 

ai l at oo5 (bC), State of Bihar v. Kameshwar Singh . 


(^“Legislature” 
—Meaning of 


(m) “Law so 
assented to” 



788 


COMPULSORY ACQUISITION OP PROPERTY 


Articles 31, 
31 A, 31B 
Note 29 


(n) President’s 
assent — Ques¬ 
tioning of 


(o) C 1 a u s e (3) 
and cl. (4)—Cor¬ 
relation 


in the context of this cl&use, it means only a JBill and'not a fully 
passed legislation. 21 

Nor do the above words, namely, “the law so assented to,” imply 
a valid law being in existence prior to the President’s assent. In other 
words, the words do not imply that prior to the President’s assent, 
there must be a law which is unimpeachable under the provisions of 
the Constitution, including cl. (2) of this article. In fact, the clause 
contemplates a law which contravenes cl. (2) and which, but for the 
provisions of the clause and the assent of the President, would be void 
under Art. 13 of the Constitution. Hence, it is impossible that the 
clause should contemplate the existence of a valid law prior to the 
President’s assent. ■ ' 

It is not open to the Courts to question the propriety of the 
President’s action in giving his assent to a Bill under this clause. 22 No 
doubt, the reservation of Bills for the assent of a higher authority, is 
not a mere matter of procedure or empty formality. It is an essential 
and important part of a law-making machinery set up by the Consti¬ 
tution. When a Bill is reserved for the consideration of the President, 
it is the duty of the law officers to examine it with a view to ascer¬ 
taining whether, in the first place, it is unconstitutional in whole or in 
part and, secondly, whether if assent is given to the Bill, the differences 
between the law obtaining in the State to which the Bill applies and 
the law obtaining in other Provinces will be merely differences in 
points of detail rather than in principle. 23 But, notwithstanding these 
considerations, it is not open, as already stated, to Courts to question 
the propriety of the President’s assent to a Bill. Similar principles 

also apply to the question of certification of a Bill submitted to the 

# 

President under cl. (6) of this article and Note 34, which relates to 
that clause, may be referred to. 

Under cl. (3), the assent of the President is necessary for all State 
laws relating to the compulsory acquisition of property. Under cl. (4), 
the President’s assent is required for the validity of a law which was 
pending as a Bill in a State Legislature at the commencement of the 
Constitution. The combined effect of these two clauses is not that in 
the case of Bills pending at the commencement of the Constitution 


21. 1951 All 674 (Pr 24) [AIR V 38 C 182] : I L R (1952) 2 All 46 (FB), Suryayal 
Singh v. U. P. Government. 

1951 Pat 91 (Prs 34,97) [AIR V 38 C 15] : ILR 30 Pat 454 (SB), Kameshwar Singh 

v. State of Bihar. (Per Reuben , J The word “law” in Art. 31 (4) seems to 

have been used as a compendious way of describing legislation which has passed 
through the Legislature of a State and has not yet received assent. The protec¬ 
tion given by Art. 31 (4) assumes that the “law” is open to attack and therefore 
is not law in the strict sense. Per Das, J .—The word ‘law’ in Art. 31 does not 
appear to have been used exactly in the same sense in all the clauses; the con¬ 
text makes that quite clear. In cl. (1) of Art. 31, the expresion ‘law’ means a 
valid law.) 

22. 1951 Pat 91 (Pr 15) [A I R V 38 C 15] : I L R 30 Pat 454 (SB), Kameshwar 
Singh v. State of Bihar. 

23. 1951 Pat 91 (Pr 14) [A I R Y 38 C 15]: I L R 30 Pat 454 (SB), Kameshwar 
Singh v. State of Bihar. 
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the President’s assent must be first obtained under cl. (3) and then 
again under cl. (4) so as to override the provisions of cl. (2). 21 

Under cl. (4), the law assented to by the President becomes 
immune from attack on the ground mentioned in the clause. This 
protection will also extend to any notification under such law for 
exercising the powers conferred by the law. 26 When a law is valid, it 
necessarily means that the action taken under it is also valid. 

30. “Provisions of cl. (2)“ _ Meaning of. _ See NOTES 10 and 29. 

31. Clause (5) — Scope of. — This is one of the provisions 
enacting exceptions to cl. (2). This clause exempts from the operation 
of cl. (2)—(a) all existing laws with certain exceptions and (b) any law 
which the State may hereafter make and which falls under the 
categories specified in the three sub-divisions of sub-cl. (b). Hence, such 
laws need not be aimed at securing any public purpose or provide for 
compensation, although they may relate to the compulsory acquisition 
or taking possession of private property by the State. The clause is 
applicable to all the laws of the description above-mentioned irrespec¬ 
tive of the question whether the law is a Central one or a State one. 
One important instance of an existing law which is saved from the 
operation of cl. (2) by reason of this clause has already been noticed 
in Note 19. It has been seen in that note that S. 6 (3) of the Land 
Acquisition Act, 1894, is not open to be questioned on the ground that 
it makes the decision of the Executive about the existence of a public 
purpose for the acquisition of property conclusive and binding on a 
Court of law contrary to tlie clear intendment of cl. (2) of this article. 

According to sub-cl. (a) of this clause, the provisions of any exist¬ 
ing law other than a law to which the provisions of cl. (6) apply are 
exempted from the operation of cl. (2). The words “existing law” 
have been defined in Art. 366, cl. (10), as meaning “any law, Ordi¬ 
nance, order, bye-law, rule or regulation, passed or made before the 
commencement of this Constitution by any Legislature, authority, or 
person having power to make such a law, Ordinance, order, bye-law, 
rule or regulation.” The words having been defined in the Constitution 
as having a certain meaning must be understood only in that sense, 
unless the context otherwise requires. There is another phrase of 
analogous import used in the Constitution, namely, “laws in force.” 
This phrase has been defined in cl. (3) of Art. 13 as having a parti¬ 
cular meaning. That definition is, however, only ‘intended for the 
purpose of Art. 13. We have seen in the notes on Art. 13 that there is 
a difierence between the meaning of an existing law and a law in force 
as defined in Art. 13. The word “law” has also been defined in 
cl. (iii) (a) of Art. 13. As pointed out in the notes on Art. 13, the 
meaning of “existing law” is also not identical with the meaning of 

24. 1952 S C 252 (Pr 153) [A I R V 39] : 1952 SCR 889, 1020 & 1056 : I L R 
31 Pat 565 (SC), State of Bihar v. Kameshwar Singh. 

25 . 1952 S C 252 (Pr 215) [A I R V 39] : 1952 SCR 889, 1020 & 1056 : I L R 
31 Pat 565 (SC), Slate of Bihar v. Kameshwar Singh. 


Articles 31, 
31A, 31B 
Notes 29-31 


(a) Intro duc- 
tory 


(b) “Existing 
law” (sub-cl. 
(a)) 



790 


COMPULSORY ACQUISITION OF PROPERTY 


Articles 31, law as defined in Art. 13. Reference may be made to Note 2 on 
31A, 31B Art. 13 in this connection. 

Note 31 • 

The test of an existing law as defined in Art. 366 (10) is that it 

must have been passed before the coming into force of the Constitu¬ 
tion. Sometimes a law is passed and a provision is made therein that 
it shall come into force from some future date which may be fixed in 
the law itself or which may be fixed by the Government or other 
authority thereafter as may be indicated in the law. Similarly, any 
particular portion of the Act may come into force at some future date, 
fixed or to be fixed, and such postponement of the operation of the Act 
may apply to the whole of the country or to any particular areas in 
the country. By virtue of the special provisions of cl. 3 (b) of Art. 13, 
notwithstanding that an enactment may not be immediately operative 
either in the whole of the country or in any particular area and may 
be only intended to come into force at some future date fixed or to be 
fixed, the law shall be treated as a law in force for the purpose of 
Art. 13. There is no such explicit provision made with regard to 
“existing law” in the definition in Art. 366 (10) or elsewhere. Not¬ 
withstanding this, the test of an existing law being only that it must 
have been passed or made before the coming into force of the Consti¬ 
tution, the words “existing law” will include any law which has been 
passed before the coming into force of the Constitution in spite of the 
fact that it may not be operative immediately and may be intended 
to come into operation only from a future date either fixed or to be 
fixed thereafter by the appropriate authority. In other words, in this 
respect the meaning of “laws in force”, and “existing law” is the 
same. 1 

• On the above reasoning, where there is an existing law, as 
explained above, at the commencement of the Constitution, but that 
law being due to expire on some date after the coming into force of 
the Constitution, the life of the Act is extended by another enactment 
for a further period, the law will be treated as an existing law for the 
purpose of this clause, also with reference to the period for which its 
life is extended in this manner. 2 


Articles 31, 31A, 31B _ Note 31 

1. 1952 Bom 16 (Pr 19) [AIR V 39 C 2], State of Bombay v. Heman Santilal. 

2. 1952 Bom 16 (Pr 19) [AIR V 39 C 2] (DB), State of Bombay v. Heman Santi¬ 
lal. (Act of 1948 to expire on 31-3-1950—Act 2 of 1950 extending it for further 
2 years—What is saved under Art. 31 (5) (a) is not merely the original Act of 
1948 but also its extended operation.) 

1952 Cal 100 (Prs 20, 22) [AIR V 39 C 36], Govinda Chandra v.Dinesh Chandra. 
(The Essential Supplies (Temporary Powers) Act (24 of 1946) was existing 
law and was in force at the commencement of the Constitution. The Amend¬ 
ment Act 52 of 1950 merely extended the life or operation of this existing law. 
The character of the law remained unaltered. The Resolution had not the effect 
of transforming the existing law into a new law. Consequently the Bengal Food 
Grains (Disposal and Acquisition) Order (1947) is also an existing law and consi¬ 
deration whether it provides for compensation or principles and manner of com¬ 
pensation is unnecessary.) 
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The words “existing law” as defined in Art. 366 (10) include 
inter alia an “order” made by an appropriate authority before the 
commencement of the Constitution. Although the Essential Supplies 
(Temporary Powers) Act is an Act of 1946, orders passed under the 
Act will not be deemed to be orders of 1946 but the dates on which 
the orders were passed will be treated as the dates of the order. Hence, 
if an order under the Essential Supplies (Temporary Powers) Act! 
1946, is passed after the coming into force of the Constitution, i. e.i 
26th January, 1950, such an order will not be deemed to be an “exist, 
ing law” for the purpose of cl. (5) of this article. 

Similarly, if the order is passed on some date within 18 months 
before the coming into force of the Constitution, it will not be deemed 
to be an order of 1946 although it is passed under an Act of 1946. 3 

The materiality of the period of 18 months above referred to arises 
in this way. Under cl. 5 (a) it is not every existing law as already 
stated that is exempted from the provisions of cl. (2). There are certain 
exceptions. These exceptions refer to the laws to which cl. (6) apply. 
The laws to which cl. (6) apply are laws which have been passed within 
18 months before the coming into force of the Constitution. Hence, a 
law passed within 18 months before the coming into force of the Con- 
stitution is not exempt from the provisions of cl. (2) by virtue of cl. (5) 
(a), although it may be an existing law. But in the case of all such 
laws coming under cl. (6), they will also be exempt from the provisions 
of cl. (2) if they are certified by the President. In the absence of a 
certificate from the President, they will not be exempt from the opera¬ 
tion of cl. (2). Thus, there is a difference between an existing law 
passed more than 18 months before the Constitution and such laws 
passed within 18 months before the Constitution. Hence, where an 
order under the Essential Supplies (Temporary Powers) Act of 1946 is 
passed within 18 months before the coming into force of the Constitu¬ 
tion and has not been certified by the President, it will not be exempt 
from the provisions of cl. (2). This is the materiality of the period of 
18 months which has been referred to above with reference to an order 
under the Essential Supplies (Temporary Powers) Act. 

It has been stated above that where a temporary Act is passed 
before the commencement of the Constitution, but the duration of the 
Act is extended by an enactment subsequent to the coming into force 
of the Constitution, the Act will be treated as an existing law even with 
reference to the subsequent period for which its life is extended. Where 
an Act is passed subsequent to the coming into force of the Constitution 
extending the life of a temporary Act passed previous to the Constitu¬ 
tion, and such previous Act contains a provision to the effect that its 
life may be extended for a further period by the Provincial Government, 

3. 1952 Raj 74 (Pr 15) [AIR V 39] : I L R (1951) 1 Raj 674 : 1952 Cri L Jour 732 
(DB), Nathmal v. Gommr. Civil Supplies. (The provision as to compensation in 
Cl. 25 of the Rajasthan Food Grains Control Order, 1949, is not saved by Art. 31 
(5) as the order came into force long after 26-7-1948, i. e., within 18 months 
before the Constitution came into force.) 


Articles 31, 
31A, 31B 
Note 31 

(c) Orders pass¬ 
ed under exist¬ 
ing law 


(d) Law passed 
within eighteen 
months before 
Constitution 
(cl. 6) 


(e) Temporary 
pre-Constitution 
Acts 
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Articles 31,- 
31 A, 31B 

Note 31 


(f) Notification 
under existing 
law 


(g) Eff e c t s of 
Cls. (5) (a) and 
(6)read together 



it may be held that' the extension of theperiod of -duration of tfc£ Act 

is also a matter of pre-Constitution law and as such an ' existing law^ 
for the purpose of cl. (5) (a). 4 . '? - - : 


> 

\ 


Where an existing law” authorises the compulsory acquisition op 
taking possession of property by the State, the mere fact that a - notifi. 
cation under such an Act for the acquisition of property- is issued 
subsequent to the commencement of. the Constitution does not make 
the notification a subsequent law and deprive it of the immunity-under 
cl. (5) (a). The reason is that such a notification is not a “law’* and if 
the Act under which the notification is issued is protected under cl. (5) 
(a), the protection necessarily extends to the notifications under the 
Act also. 6 i 


• *- . 

The relation between cl. (5) and cl. (6) has already been explained. 
The effect of the two clauses read together, as already stated, is that 
under cl. (5) (a) all existing laws as defined in Art. '366 (10) and 
explained above, passed more than 18 months before the commencement 
of the Constitution, are ipso facto saved from being questioned on the 
ground of their contravention of cl. (2) of thi 3 article. 6 ' 


4. 1952 Boni 16 (Pr 16) [AIR V 39 C 2] (DB), State of Bombay v. Heman SantilaL 

5. 1952 Trav-Co 14 (Pr 19) [AIR V 39 C 5] : 1950 Trav-Co L R 162, ShaiJe Man- 
soor v. Tra-Co. Govt. (The notifications issued by the Government under Ss. ll 
and 14, (Travancore) Salt Act (3. of 1088 (ME) ), acquiring an existing salt 
factory and establishing a factory by 1 Government in its place, are not the laws 
which authorise the Government the taking possession of .or acquiring a. salj; 
factory. The law invoked by Government. in that behalf is the Salt Act. The 

• notifications are only the orders issued by the executive Government in exercise 
of powers they'claim as vested in them under the Act. If the Salt Act confers on 
Government the powers they claim even if it contains no provisions as contem* 
plated by Art. 31 (2), they are saved by cl* 5 (a) of Art. 31 and Art. 13 of the 
Constitution cannot be invoked.) 

6. 1952 Bom 16 (Pr 16) [AIR V 39 C 2] (DB), State of Bombay v. Heman Santilai. 
(The Bombay Land Requisition Act (33 of 1948), as amended by the Bombay 
Land Requisition (Amendment) Act (2 of 1950), was an existing law within the 
meaning of Art. 31 (5) (a) and, therefore, even though it contravened the provi- 

, sion of Art. 31 (2), inasmuch as the power of requisitioning vested in Government 
was not restricted to public purposes, still it would not be void as the contraven¬ 
tion is permissible under Art. 31 (5) (a).) 

1952 Cal 65 (Prs 21, 23, 24) [AIR V 39 C 21] (DB),' Sudhindra Nath v. Sailendra 
Nath. (The West Bengal Premises Requisition and Control (Temporary Provi¬ 
sions) Act, 1947 is intra vires and constitutional as it complies with the provi¬ 
sions of Art. 31 (2) as to compensation. Moreover Art, 31 (6) applies to West 
Bengal Premises Requisition and Control (Temporary Provisions) Act (5 of 
1947). Therefore the provisions of cl. (2) requiring compensation would not make 
the Act ultra vires even if no compensation was provided for as it had been 
passed more than eighteen months before the Constitution came into force.) 

1952 Cal 61 (Pr 12) [AIR V 39 C 19-20], Indra Narayan v. State of West Bengal. 
(West Bengal Food Grains (Disposal and Acquisition) Order 1947 is saved.) 

1952 Cal 16 (Pr 12) [A I R V 39 C 6], Krishna v. Director of L. H. & D. E. 
Command. (The Requisitioned Land (Continuance of Powers) Act (17 of 1946) 
does not contravene the provisions of Art. 3i.) 

1951 Bom 121 (Prs 4, 5) [AIR V 38 C 23] : I L R (1951) Bom 656 (DB), Heman 
v. State of Bombay. (Bombay Land Requisition Act (33 of 1948) contravenes 

Art. 31 (2) as it authorises requisitioning for purposes other than public_But it 

is saved under Art. 31 (5) (a).) - .... 
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. , - Wlth /f 1 ga 5 1 d to Acts passed within 18 months before the coming Articles 31' 
into force of the Constitution, they will be immune from being questioned 31 A, 3lB 

on the ground of their contravention of cl. (2) only if they have been ' Note 31 
submitted to the President and have been certified by him. 

In this connection, the wording of cl. (5) (a) requires a little 
attention. It refers to the provisions of any existing law other than a 
law to which the provisions of cl. (G) apply. What is the meaning of 
the words a law to which the provisions of cl. (6) apply” ? It was 
contended in one case that unless the certificate of the President under 
cl. (6) was obtained for a law, it was not a law to which cl. fG) applied. 

The result of this argument was that even laws passed within 18 months 
before the commencement of the Constitution, but not certified by the 
President, would be exempt from the operation of cl. (2) under cl. (5) (a), 
because such laws would not be “laws to which the provisions of c-1. (G) 
applied” and would not, therefore, be excluded from the provisions of 

cl. (5) (a) by virtue of the phrase “other than a law.” . Obviously, 

this argument was fallacious as it renders nugatory the condition as to 
the President’s assent for laws passed within 18 months before the Act 
The argument was rejected by the Court. 7 The words “a law to which 
the provisions of cl. (6) apply” only refer to a law enacted not more 
than 18 months before the commencement of the Constitution. It is 
not the certificate of the President that makes it “a law to which cl. (6) 
applies”. If the certificate of the President is not obtained, then it 
means that such a law will not be entitled to the protection of cl. (6) 
and will be void if it contravened the provisions of cl. (2). 

The protection under cl. (5) is not limited to the question of 
compensation but also extends to the question of public purpose, as 
cl. (2) requires both. 8 (See Notes 10 and 29.) 

Clause (5) (b) relates to future laws, that is laws to be made by fu > ~ K i 
the State after the coming into force of the Constitution. Even in (b) of cl. (5) ““ 
regard to such laws, cl. (5) (b) creates certain exceptions to the provisions 

t C )’ w Tn 636 exce P tions are enumerated in the three sub-divisions 
of cl. (5) (b). The first sub-divisio n refers to the power of the State to 

7 BdU l Cal 111 (Pl 31) [A 1 R V 38 C 30B J ( DB )> w - B. S. K. Co-op. Society v. 

8 ‘ 1951 Bom 121 (123) [AIR V 38 C 23] : I L R (1951) Bom 656 (DB), Honan v. 
otate of Bombay. 

9. Important Note—After the Commentary was sent to the Press it 
has been reported in the newspapers {vide ‘The Hindu’ of Madras 
dated 18th and 19th December, 1953) that the Supreme Court has in 
two decisions dissented from Das, J.’s view and held that both els. (1) 
and (2) of this article relate _to the same subject and that in no case 
can a person be deprived of his property except for a public purpose 
and on condition of payment of compensation. The judgments have 
not been reported yet in any law journal, nor have copies of judg¬ 
ments been received. Hence, it is impossible to make a correct 
appraisal of the above decisions at this stage. But it may be stated 
that the commentary, which has been written on the hypothesis that 
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Articles 31, impose a tax or penalty. It has been seen that there is a distinction 

31 A, 3IB between the power of Eminent Domain and the power of taxation. 

Notes 31-32 (See Note 9.) Under Art. 265 no taxation shall be levied or collected 

except by authority of law. Thus taxation is treated as a separate and 
distinct matter falling under a distinct power of a State under the 
Constitution. It has also been seen that public purpose does not include 
the acquisition of public funds for the public treasury and that money 
as such cannot be made the subject-matter of compulsory acquisition 
of property. (See Notes 19 and 25). In the context of all these, it is 
not clear what exactly is the scope of cl. (5) (b) (i) which exempts from 
the provisions of cl. (2) any law which the State may make for the 
purpose of imposing or levying any tax or penalty. What is not clear 
is how a power of enacting a law for the purpose of imposing a tax or 
penalty falls under the power of Eminent Domain with which cl. (2) 
deals. 

Clause (5) (b) (ii) exempts from the provisions of cl. (2) any law 
for the promotion of public health or the prevention of danger to life 
or property. It has been held that the expression “danger to property” - 
covers danger to the interests of policy-holders in a Life Insurance 
Company. Hence, (it has been held) S. 52A of the Insurance Act under 
which Government can take control of an Insurance Company if it is 
being mismanaged, may be regarded as a provision of law covered by 
cl. (5) (b) (ii) and as such exempt from the requirements of cl. (2). 10 

32. Taxation. — Taxation is not deprivation of property and is 
not covered by this article. The article applicable is Art. 265. Under 
that article, no tax shall be levied or collected except by authority of 
law. It has been seen in Note 9 that there is a distinction between 
the power of taxation and that of Eminent Domain. 

As pointed out in Ramjilal v. Income-tax Officer , Mohindar - 
garh 1 by the Supreme Court, there was no provision corresponding to 
Art. 265 in the Government of India Act, 1935. If collection of taxes 
amounts to deprivation of property within the meaning of Art. 31 (1), 
then there was no point in making a separate provision again, as has 
been made, in Art. 265. It, therefore, follows that cl. (1) of Art. 31 
must be regarded as concerned with deprivation of property otherwise 
than the imposition or collection of tax, otherwise Art. 265 becomes 
wholly redundant. In the United States of America, as already pointed 
out in Note 9, the power of taxation is regarded as distinct from the 
exercise of Police Power or Eminent Domain. The Indian Constitution 
evidently has also treated taxation as distinct from compulsory 
acquisition of property and has made independent provision giving 
protection against taxation save by authority of law. This provision, 

' els. (1) and (2) are distinct provisions, will require revision in the 
light of the above Supreme Court decisions. 

10. 1952 Punj 9 (Pr 110) LA I R V 39 C 2] : I L R (1952) Punj 11 (DB), Jupiter 

General Ins. Co. v. Rajagopalan. 

Articles 31, 31A, 31B — Note 32 

1. 1951 S C 97 (Pr 12) [AIR V 38 C 11] : 1951 S C R 127 (SC). 
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namely, Art. 265, not being contained in Part III of the Constitution, 
the right conferred thereby is not a Fundamental Right which can be 
enforced by an application to the Supreme Court under Art. 32. 2 
(See also Notes 9, 19 and 31 and Art. 19, Note 85.) 

33.* Evacuee property. _ Under cl. (5) (b) (iii), laws relating 
to compulsory acquisition of property or their being taken possession 
of compulsorily by the State are exempted from the requirements of 
cl. (2) of this articfe, if the laws pertain to evacuee property . 

The clause reads as follows : 

Nothing in cl. (2) shall affect the provisions of any law which 

the State may hereafter make in pursuance of any agreement 

entered into between the Government of the Dominion of India or 

the Government of India and the Government of any other country, 

or otherwise, with respect to property declared by law to be evacuee 
property.” 

Clause (5) (b) (iii) applies only to laws that may be made by the 
State after the coming into force of the Constitution. With regard to 
such laws, the clause says that cl. (2) will not apply. 

As regards existing evacuee property laws. i. e., evacuee property 
laws passed before the coming into force of the Constitution, the provi¬ 
sions of cl. (5) (a) and cl. (6) will apply. In other words, if such laws 
have been made more than 18 months before the Constitution, they 
will not be open to question on the ground of their contravention of 
cl. (2). But if such laws have been made within 18 months before the 
Constitution, they will be open to question if they are inconsistent 
with the provisions of cl. (2), unless they have been submitted to the 
President and have been certified by him. 

Hence, evacuee property laws, passed within 18 months before the 
Constitution, and not certified by the President, will be void if they 
contravene the provisions of cl. (2). See also Note 14. 

34. Clause (6) — Scope of. — This clause provides for another 
exception to the requirements of cl. (2). The clause applies to laws 
authorising the acquisition or taking possession of property compul¬ 
sorily by the State in cases where such laws have been ‘passed within 
18 months before the Constitution. In such cases, according to the 
clause, the laws cannot be called in question if they have been submitted 
to the President and have been certified by him. In cases of laws 
passed more than 18 months before the Constitution, they are totally 
exempt from the provisions of cl. (2) irrespective of the certification 
by the President. (See Cl. 5.) In all.such cases the certificate of the 
President is not contemplated at all. (See Note 31.) 

Where a law complies with the requirements of cl. (2), there is 
no question of its having to be certified by the President and its 
validity cannot be atta cked on the ground of the want of such 

Vr 51 l 7 ^ 12) [AIR V 38 C “] : W51 S C R 127 (SC), Bamjilal v. I..T. 
Officer , Mohmdargarh . 


Articles 31, 
31A, 31B 
Notes 32-34 
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Articles 31, 
31 A, 31B 
Note 34 


certification. 1 This clause only bars an objection on the ground that a 
law contravenes the provisions of cl. (2) of this article or those of sub¬ 
section (2) of S. 299 of the Government of India Act. An objection to 
the validity of a law authorising the compulsory acquisition or taking 
possession of property is not barred, if it is based on any other-ground. 2 
But as regards the grounds mentioned in the clause, namely, grounds 
based on the contravention of cl. (2) of this article or S. 299 of the 
Government of India Act, 1935,. the President’s certificate cures any 
unconstitutionality in any law due to such contravention. 3 

It has already been seen in Note 29, that it is not open to the 
Courts to consider the propriety of the President’s assent to a Bill, 
although no doubt such assent has to be given according to well- 
considered principles. Similarly, the President’s certificate to a law 
under this clause is also not open to question in a Court of law as not 
being proper. Such restrictions as there are on the exercise of the 
power of the President in giving his assent or certificate are not legal 
but moral. 4 

* 

In Note 29, the question has been considered whether prior to 
the submission of a Bill for the assent of the President the Bill must 
have become a valid law. In other words, the question has been whether 
the word “law” in cl. (4) implies that what is submitted to the 
President is a valid law. Similarly, under this clause also the question 
has been raised whether the use of the word “law” imports that even 

before submission to the President for his certificate, there must be a 

# _ 

Articles 31, 31A, 31B — Note 34 

1. 1952 Raj 137 (Pr 6) [AIR V 39]:ILR (1951) 1 Raj 853, Jeewan Ram v. United 
States of Rajasthan. 

2 . 1950 Pat 392 (Prs 39, 81, 84) [AIR Y 37 C 108]: ILR 29 Pat 790 (SB), Kamesh- 
war Singh v. Province of Bihar. (Per Sinha and Das , JJ .—Article 31 cannot 
be read as an exception to the Fundamental Rights as declared in Art. 19 (1) (f). 
But certainly the two articles have got to be read together in order to give full 
effect to the intention of the Constitutent Assembly. Terms of Art. 31 (6) are 
not wide enough to cover each and every contravention of the Constitution but 
only of Cl. (2) of Art. 31. Hence as the Bihar State Management of Estates and 
Tenures Act (21 of 1949) is inconsistent with Art. 19 (1) (f) it must be held to be 
invalid notwithstanding the certification by the President.) 

1952 Mad 835 (Pr 3) [A I R V 39] : ILR (1953) Mad 543 (DB), Veerappa v. State 
of Madras. 

1951 Mad 979 (Prs 14, 15) [AIR Y 38 C 339](DB), Narasaraopeta Electric Corpo¬ 
ration v. State of Madras. (It does not prevent a party from establishing that 
the Act is in fact beyond the competency of the Legislature or that even apart 
from S. 299 (2), the Legislature could acquire property only for a public pur¬ 
pose _ Note: _ The lafter view, however, seems to be opposed to AIR 1952 S C 

252 and should be deemed as not good law.) 

3 . 1952 Mad 835 (Pr 2) [AIR V 39]: ILR (1953) Mad 543 (DB), Veerappa v. State 
of Madras. 

1951 Mad 979 (Pr 14) [A I R Y 38 C 339] (DB), Narasaraopeta Electric Corpo¬ 
ration v. State of Madras. 

[See also 1952 Raj 137 (Pr 6) [A I R Y 39] : ILR (1951) 1 Raj 853, Jeewan Ram 
v. United States of Rajasthan. ] 

4. 1950 Pat 392 (Pr 5) [AIR Y 37 C 108]: ILR 29 Pat 790(SB), Kameshwar Singh 
v. Province of Bihar. 



COMPULSORY ACQUISITION OF PROPERTY, 797 

valid law in existence. On this question there has been some difference 
of opinion. But it is submitted with respect, the better view has been 
expressed in Veerappa Ghettiar v. State of Madras . 6 In that case, it 
was held that the words “any law of the State” mean any Act, 

Ordinance, or Order, enacted by the State without any reference to its 
validity. 

The words of this clause are couched in a form so as to refer to 
the future. They are to the effect that any law to which the clause 
applies and which has been certified by the President “shall not be 
called in question” on the grounds mentioned. If a proceeding was 
pending in a Court of law at the commencement of the Constitution 
challenging the validity of any law as contravening the provisions of 
cl. (2) of Art. 31 or of sub-section (2) of S. 299 of the Government of 
India Act,- will the provisions of this clause be a bar to the questioning 
of the law even in such a proceeding? In other words, will the clause 
have a retrospective effect so as to affect proceedings questioning an 
enactment instituted prior to the coming into force of the Constitution? 
It has been held that this clause will have such retrospective effect 
and will operate as a bar to the questioning of the validity of an Act 
on the grounds mentioned therein, even though the legal proceeding 
in which the validity of the Act is challenged was instituted before the 
coming into force of the Constitution and was pending at the com- 
mencement of the Constitution. 6 

For Acts and Ordinances certified by the President under this 
clause, see the undermentioned foot-note. 7 

35. Article 31A—Scope. — As seen in Note 3, Arts. 31A and 
3IB were introduced into the Constitution under the Constitution 
(First Amendment) Act, 1951, for the purpose of validating certain 

5 ; 1952 Mad 835 (Pr 2) [AIR V 39] : ILR (1953) Mad 543 (DB). (Opinion of Das J. 
in A I R 1950 Pftt 392, approved and observations of Sinha J., dissent from ) 

6. 1950 Pat 392 (Pr 37) [AIR V 37 C 108] : ILR 29 Pat 790 (SB), Kameshivar Singh 
v. Province of Bihar. (Distinguishing Moon v. Durden , (1848) 154 E R 389.) 

7. The following Acts and Ordinances were certified by the President under 
Art. 31 (6) :— 

1. Bihar State Management of Estates and Tenures Act, 1949 (Bihar 21 of 1947). 

2. Administration of Evacuee Property Ordinance, 1949 (27 of 1949). 

3. Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948 (Madras 
26 of 1948). 

4. Madras Estates (Abolition and Conversion into Ryotwari) Amendment Act 
1950 (Madras 1 of 1950). 

5. Madras Electricity Supply Undertakings (Acquisition) Act, 1949 (Madras 43 
of 1949). 

6. East Punjab Displaced Persons (Land Resettlement) Act, 1949 (East Punjab 
36 of 1949). 

7. Assam Management of Estates Act, 1949 (Assam 17 of 1949). 

8. Bombay Tenancy and Agricultural Lands Act, 1948 (Bombay 67 of 1948). 

9. Bombay Maleki Tenure Abolition Act, 1949 (Bombay 61 of 1949). 

10. Panch Mahals Mehwassi Tenure Abolition Act, 1949 (Bombay 63 of 1949). 

11. Assam Requisition and Control of Vehicles Aot, 1948 (Assam 17 of 1948). 

12. Reserve Bank (Transfer to Public Ownership) Act, 1948 (62 of 1948). 

13. Delhi Hotels (Control of Accommodation) Act, 1949 (24 of 1949). 


Articles 31, 
31A, 31B 
Notes 34-35 


(a)Introduc- 

tory 
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Articles 31, 
31 A, 31B 
Note 35 


(b) Article 31 (4) 
compared 


(c) “Rights con¬ 
ferred by this 
Part” 


Zamindari Abolition Laws about the validity of which doubts had 
been raised and proceedings had been filed in Court. The validity of 
this Constitution (First Amendment) Act was itself questioned but 
was upheld by the Supreme Court. 

The distinction between Art. 31A and cl. (4) of Art. 31 has been 
pointed out in Note 29. As mentioned there, this article only applies 
to “estates” 1 and not to any other kind of property. The word “estate” 
has been defined for the purpose of this article in cl. (2) thereof. (See 
Note 36.) But while cl. (4) of Art. 31 makes an Act or other law 
immune from attack only on the ground of the contravention of the 
provisions of clause (2), this article is wider in its scope and confers 
immunity from attack on an Act or other law on the ground of its 
contravention of any other provision of Part III of this Constitution 
also. Thus, even if a law contravenes Art. 14 or Art. 19 of the Con¬ 
stitution, it will be immune from attack by virtue of this article if the 
law is covered by its provisions. 2 In fact, it was the decision of the 
Patna High Court, holding that the Bihar Land Reforms Act, 1950, 
was void as it contravened the provisions of Article 14, that was 
responsible for the passing of the Constitution (First Amendment) Act 
introducing this article. It was held by the Patna High Court that 
cl. (4) of Art. 31 did not preclude an objection to a law on the ground 
of its contravening the provisions of Art. 14 or any other provision 
in Part HI of the Constitution, excepting the provisions of cl. (2). 
Article 31A. now extends the scope of immunity in regard to Acts 
relating to estates and authorising compulsory acquisition of rights in 
respect of them so as to cover all the provisions of Part III of the 

Constitution. 3 

% 

This article confers immunity on the laws coming within its 
scopo from being attacked on the ground of their being inconsistent 
with or taking away or abridging any of the “rights conferred by any 
provisions of this Part.” There is no distinction between natural rights 
recognised by the Constitution and the rights conferred by the Consti¬ 
tution so far as the rights in Part III of the Constitution are concerned. 
All these rights must be treated as rights “conferred” by Part HI of 
the Constitution and as being covered by the provisions of this article 
and if those rights are infringed, the result cannot be avoided by con¬ 
tending that the rights are merely recognised and not conferred by 
Part III of the Constitution. Thus, the right under Art. 31, cl. (2) is 
not merely a natural right recognised by the Constitution but is a 
right conferred by Part III of the Constitution and a violation of the 

provisions of that clause will amount to a violation of the righ|. 

- ■■ ' ■ ■ ■ ■ ■ ■■ . ■■■ 1 ■■■■* 

Articles 31, 31A, 31B — Note 35 

1. 1952 S C 252 (Pr 12) [A I R V 39] : 1952 SCR 889. 1020 & 1056: ILR 31 Pa t 
565 (S C), State of Bihar v. Eameshwar Singh. 

2. 1952 S C 252 (281) (Pr 88) [AIR V 39] : 1952 SCR 889, 1020 & 1056: ILR 31 
Pat 565 (SC), State of Bihar v. -Eameshwar Singh. 

3. See 1952 S C 252 (263, 267, 301) (Prs 11, 23, 159) : 1952 SCR 889, 1020 & 
1056 : ILR 31 Pat 565 (SC), State of Bihar v. Eameshwar Singh . 
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conferred by Part III of the Constitution and the protection granted 
by Art. 31A will apply to such violation. 4 

An objection on the ground that an Act is not for a public purpose 

will only be barred under Art. 31A, if the element of public purpose 

is held to be “provided” by cl. (2) of Art. 31, and not if it is held 

that the element is inherent in the conception of Eminent Domain and 

is not provided by cl. (2) of Art. 31. Hence, on this point also, there is 

a resemblance between Art. 31, cl. (4) and Art. 31A. As to whether 

public purpose is to be regarded as “provided” by cl. (2) of Art. 31, 
see Note 9. 

Under Proviso to cl. (l) of the article, where a law of the descrip, 
tion mentioned in that clause is a law made by a Legislature of a 
State, the immunity from attack conferred by cl. (l) will not apply 
unless the law having been reserved for the consideration of the Presi¬ 
dent has received his assent. Although the proviso uses the word “law” 
it only refers to what in fact is a Bill and not a full-fledged law. 
Hence, the consent of the Rajpramukh or Governor of a State is not 
essential before the Bill is submitted to the President for his assent. 5 
See also Notes 28 and 29 where a similar question as to the necessity 
of the Governor’s consent to a Bill before its submission to the Presi¬ 
dent has been discussed with reference to the provisions of els (3) and 
(4) of Art. 31. 


Articles 31, 
31 A, 31B 
Note 35 


( d ) Proviso to 
cl. (1) — Presi¬ 
dent’s assent 


According to Mahajan, J„ in the State of Bihar v. Kameslmar 
Singh, the proviso to cl. (1) of Art. 31A is an indication that even 
with reference to estates, Art. 31, els. (1) and (2) or the other pro- 
visions of Part III of the Constitution do not stand repealed, although 
their violation is condoned. In the case of laws made by the Legis- 
lature of a State, the question of compliance with the provisions of 
articles of Part III of the Constitution, including els. (1) and (2) of 
Art 31 has, according to Mahajan, J„ been left for the consideration 
of the President. The effect of Art, 31A is not to make these provi¬ 
sions stand on the same footing as though they have been repealed but 

0 “£ take the question of compliance with them out of the purview 
oi the Court s jurisdiction. 

The words called into question in any court” occurring in cl. (4) 

and cl. (6) of the main article, namely Art. 31, also, therefore only 
amount to the removal from the jurisdiction of the Court certain 
questions and not to the making of certain provisions inapplicable to 


Madh 2 B M m (FB? £" 3 n f 34 ’ l 1 ' 74 ’ 75 H A 1 R V 39 C 25] : ! L B (193, 

untr Irt aaa if ,7 r t tf Madhya BharaL < An “pp 1 ^*™ 

mTH . % the , Constltutlon challenging the constitutionality of th 

rioht wh,>t V, a u am ar \ Abolition Aot is not a proceeding in relation to , 
right which has been merely recognised, but is in regard to a right which ha 

B f (PrS / 9 ’ 30) t AIK V 39 C 25] : ILB (1952) Madh B 178 (FB) 
Bel on ) ^ V ' ° f Madhy ° BharaL (MiS °- Petn ' No ’ 29 of 19 '5i (Nag), 

6 Fa 1 t 9 5U5 S (SC) 52 ^ 2 ° 2) [A “ V 39] : 1952 S C R 889 > 1020 W56 : I L B 31 
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Articles 31, 
31 A, 31B 
Note 35 


0) “Estate” — 

Meaning of 
(g) Acquisition 


certain matters. In this connection, the distinction between the word-’ 
ing of cl. (5) of Art. 31 in this respect and the wording of els. .(4) and 
(6) and of Arts. 31A and 31B may be drawn attention to. Clause (5) 
of Art. 31 says that nothing in cl. (2) shall affect the provisions of 
the laws mentioned therein, whereas els. (4) and (6) say-that the laws 
coming within their purview and scope shall not be called in question 
in a court. The words in Arts. 31A and 31B are that the laws men¬ 
tioned therein shall not be deemed to be void. There'is certainly a dis¬ 
tinction between cl. (2) not affecting a particular law and a particular 
law not being capable of being questioned on the ground* of its contra¬ 
vention of cl. (2). . ...... 

•• .»•. <• - , . * • - • * 

Buildings appurtenant to an estate are included in an “estate”. 7 
See also the undermentioned case. 8 

• * • • * ^ ^ * •• •••• * i 

For the purpose of Art, 31A, it is not necessary that an Act for 
the acquisition of estates, etc., must expressly state that the estate or 
the rights therein acquired under the Act vest in the State. It is' suffi¬ 
cient if the provisions of such an Act themselves show that. the. acqui¬ 
sition is by the State, 9 Article 31A contemplates an Act providing 
for the acquisition of a whole estate. 10 It is not necessary that the 
acquisition must take place immediately or not at all. There is nothing 
wrong in its happening gradually or at a later date or on the initia¬ 
tive of an intermediary person, such as a tenant, if the actual 
extinguishment of the rights in the estate takes place on payment of 
compensation made by the State. 11 

The taking over of an estate for management by the Court of 
Wards is not an “acquisition” of the estate within the meaning of 
Art. 31A and a law, which provides for such taking over, is not covered 
by this article. 12 

7. 1953 S C 375 (383) [A I R V 40 C 85] (S C), Oajapati Narayan v. State of 
Orissa. (AIR 1953 Orissa 185, affirmed on appeal.) 

8. 1952 Sau 114 (Pr 12) [A I R V 39] (SB),. Kalika Kumar Sinhji v. Saurash.tra 
State. (The holding of a Mulgirassia in Saurashtra is as much an estate as the 
holding of Bhayats and Talukdars, and the law relating to the acquisition of 
such a holding is therefore covered and saved under Art. 31A.) 

9. 1952 Sau 114 (Pr 9) [A I R V 39] (SB), Kalika Kumar Sinhji v. Saurashtra 
, State. (The Saurashtra Land Reforms Act, 1951, specifically provides for the 
- extinguishment of the Girasdars’ rights in their estate— The combined effect 

of the provisions contained in Ss. 31, 36 and 39 is that the estate of the Girasdar 
is acquired by the State and that it vests in the Saurashtra State— Thus as the 
Saurashtra Act fulfils the conditions of Art. 31 A, it falls within the sco pe o f that 
article.) 

10. 1952 Sau 114 (Pr 11) [AIR V 39] (SB), Kalika Kumar. Sinhji v. Saurashtra 
State. (Saurashtra Land Reforms Act, 1951—The Act does provide for the acqui¬ 
sition of the estates, meaning the whole estate — By virtue of S. 28, the fact 

* that only a part of the estate may be acquired on account of all the tenants not 
applying for occupancy rights does not affect the^validity of the Act; for an Act 
' must be judged by what it provides for and not by what might transpire in a 
few cases in practice.) . ■ ■ : 

11. 1952 Sau 114 (Pr 10) [AIR V 39] (SB), Kalika Kumar Sinhji v. Saurashtra 
1 State. 

12. 1953 S C 373 (375) (Pr 10) [AIR V 40 C 84]: 1953 SCR 1049 (SC), Raghubir 
Singh v. Court of Wards , Ajmer. (Ajmer Tenancy and Land Records Act 
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(h) ‘ Extinguishment or modification of any such right” 

The word modification” (like extinguishment) in the context of 
Art. 31A only means a modification of the proprietary right of a 
citizen and cannot include within its ambit a mere suspension of the 
right of management of an estate for a time, definite or indefinite, as 
where an estate is taken over for management by a Court of Wards. 13 

36. *'Estate’*—Meaning of. _ Article 31A, cl. (2) defines the 

meaning of “estate” for the purpose of the article. Malguzari lands in 

the Madhya Pradesh are not ‘estates” within the meaning of Art. 31A. 

Hence, the provisions of Madhya Pradesh Abolition of Proprietary 

Rights (Estates, Mahals and Alienated Lands) Act, 1950 (l of 1951) 

in relation to such lands are not capable of being validated under 

Art. 31 A. But the Act being included in Sen. IX, the provisions of 

Art. 31B will apply and the Act is rendered valid beyond dispute under 

that article. 1 Arrears of rent are not “estate” within the meaning of 
Art. 31 A. 2 ° 


Buildings appurtenant to an “estate” are included in an “estate”. 3 
See also the undermentioned case. 4 

37. Scope of Article 31B._Article 31B along with Art. 31A 
was introduced into the Constitution by the Constitution (First Amend¬ 
ment) Act, 1951. The article validates the various laws enumerated in 
Sen. IX to the Constitution and provides that they shall not be deemed 
to be void or ever to have become void, on the ground that they take 
away or abridge any of the rights conferred by Part III of the Consti¬ 
tution. See Note 35 for the meaning of the words “rights conferred 
by Part III”. Unlike Art. 31A, Art. 31B is not limited in its appli- 
cability to estates but applies also to properties whi ch are not estates. 2 

(42 of 1950), S. 112—The law enacted in S. 112 manifestly infringes the Funda¬ 
mental Right of a landlord guaranteed by Art. 19 (1) (f) and is void to that extent.) 
13. 1953 S C 373 (375) (Pr 10) [AIR V 40 C 84] : 1953 SCR 1049 (SC), Raghu- 
bir Singh v. Court of Wards , Ajmer. (Historically speaking, Art. 31A which 
has relation to Art. 31 (2) has no relevancy whatsoever to the law enacted in 
112 of Ajmer Tenancy and Land Records Act, 42 of 1950.) 

Articles 31, 31A, 31B — Note 36 

1. 1952 S C 252 (Pr 33) [AIR V 39] : 1952 SCR 889, 1020 & 1056 ; ILR 31 Pat 
565 (SC), State of Bihar v. Kamcshicar Singh. 

2. 1952 S C 252 (Pr 78) [AIR V 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 Pat 
565 (SC), State of Bihar v. Kameshwar Singh. (Per B. K. Mukher jea J.) 

3. 1953 S C 375 (383) [AIR V 40 C 85] (SC), Gajapati Narayan v. State of Orissa. 

4. 1952 Sau 59 (65) (Pr 14) [AIR V 39] (SB), Jayaniilal v. State of Saurashtra . 
(Saurashtra Gharkhed Tenancy Settlement and Agricultural Lands Ordinance, 

1949, does not come within Art. 31A of the Constitution and is not saved bv 
that article.) J 

Articles 31, 31A, 31B — Note 37 

1. 1953 Hyd 21 (24) (Pr 11) [AIR 40 C 13] (FB), Ahmad-un-N issa Begum v. 

State. (Hyderabad Regulations included in Sch. IX—Validity of, cannot be 
questioned.) 

1952 Hyd 163 (170) [A I R V 39] : I.L R (1952) Hyd 595 (FB), Ahmad-un-Nisa 
Begum v. State. (Hyderabad (Abolition of Jagirs) Regulation is one of the legisla¬ 
tions saved by Art. 31B.) 

2. 1952 S C 252 (Pr 23) [AIR V 39] : 1952 SCR 889, 1020 & 1056 : ILR 31 Tat 
565 (SC), State of Bihar v. K amah war Singh. 

l.Ind.Con. 51. 


Articles 31 p 
31 A, 31B 
Notes 35-37 
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Articles 31, 
31A, 31B 
Notes 37-38 


The words without prejudice to the generality of the provisions 
contained in Art. 31A at the beginning of Art. 3IB have given riso 
to the contention that Art. 31B is only illustrative of Art. 31A and as 
such cannot have a wider scope than Art. 31A. The result, according 
to the argument, was that Article 31B also should be limited in its 
applicability like Art. 31A to estates. This argument was raised before 
the Supreme Court in the State of Bihar v. Kameshwar Singh' 3 and 
reliance was placed in support of the argument upon Emperor v. 
Sibnath Banerjeef The Supreme Court rejected the contention and 
held that Art. 3IB is not merely illustrative of Art. 31 A. 

38. Some zamindari abolition laws and their validity. — 

It has already been seen in Note 37 that Art. 31B was specially 
inserted in the Constitution by the Constitution (First Amendment) 
Act, 1951, for the purpose of placing beyond doubt the validity of a 
number of laws affecting the rights of zamindars and similar land¬ 
holders. These laws are thirteen in number and have been enumerated 
in the 9th Schedule. Three of them, namely, the Bihar Land Reforms 
Act, 1950 (Bihar Act 30 of 1950), the Madhya Pradesh Abolition of 
Proprietary Rights (Estates, Mahals and Alienated Lands) Act, 1950 
(M. P. Act 1 of 1951) and the Uttar Pradesh Zamindari Abolition and 
Land Reforms Act, 1950 (U. P. Act 1 of 1951) came up for consi¬ 
deration before the Supreme Court in State of Bihar v. Kameshwar 
Singh 1 and a number of other cases which were disposed of together 
by the Supreme Court. The common aim of these statutes, generally 
speaking, is to abolish zamindaries and other proprietary estates and 
tenures in the three States to which they relate, namely, Bihar, Madhya 
Pradesh and Uttar Pradesh, so as to eliminate the intermediaries by 
means of compulsory acquisition of their rights and interests and to 
bring the raiyats and other occupants of lands in those areas into direct 
relation with the Government. The constitutionality of these Acts 
having been challenged in the respective State High Courts on various 
grounds, the Bihar Act -was declared unconstitutional and void on the 
ground that it contravened Art. 14 of the Constitution, the other 
grounds of attack being rejected, while the other two Acts were adjudged 
constitutional and valid. The matter was then taken before the Supreme 
Court. As a result of the decision of the Patna High Court relating 
to the Bihar Act holding that it was void as contravening Art. 14 of 
the Constitution, Art. 31A was introduced into the Constitution by 
the Constitution (First Amendment) Act of 1951 to make it clear that- 
such laws were to be immune from attack not only on the ground of 

3. 1952 S C 252 (301) (Pr 159) [AIR V 39]: 1952 SCR 889, 1020 & 1056 : ILR 
31 Pat 565 (SC). 

4. 1945 P C 156 [AIR V 32] : 72 Ind App 241 : (1945) 7 F C R 195 : ILR (1945> 
Kar (PC) 371 (PC). 

Articles 31, 31A, 31B — Ncte 28 

• 

1. 1952 S C 252 [AIR V 39] : 1952 SCR 889, 1020 & 1056: ILR 31 Pat 565 (SC). 
[See also 1953 All 92 (93, 94) [AIR V 40 C 37] (DB), Baza Ali Khan v. State of 
Uttar Pradesh. (In spile of A IR 1952 S C 252 the validity of U. P. Act, 1 of 
1951, was attacked in this case but was upheld by the Allahabad High Court.)! 
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contravening cl. (2) of Art. 31 but also on the ground of contravention 
of any of the other provisions of Part III of the Constitution. The 
validity of the Constitution (First Amendment) Act was challenged 
before the Supreme Court in Shankari Prasad Singh Deo v. Union 
of India 2 and was upheld by the Supreme Court in that case. In spite 
of this, the validity of the aforesaid three Acts was again challenged 
before the Supreme Court in the State of Bihar v. Kameshwar Singh: 1 
It was held by the Supreme Court that in view of the provisions of 
Art. 31, cl. (4) and Arts. 31A and 31B introduced by the Constitution 
(First Amendment) Act, the validity of the three Acts above mentioned 
was not open to challenge in a court of law on the ground on which 
they were attacked. These grounds were in substance to the effect that 
Art. 31, cl. (4) and Arts. 31A and 31B only precluded objections to 
the validity of the Acts on the ground of their contravention of the 
provisions of cl. (2) of Art. 31 and of the provisions of Part III of 
the Constitution. The above provisions did not, it was contended, pre¬ 
clude objections on the ground that the Act violated other provisions 
of the Constitution or other fundamental principles. On this basis argu¬ 
ments were advanced that the Acts failed to provide just and fair 
compensation for the acquisition of property which they authorised 
and also that they were not intended to achieve any public purpose 
and that the necessity for the existence of a pubic purpose as well as 
for making provision for compensation were not merely matters which 
were provided by cl. (2) of Art. 31 but formed fundamental principles 
which were applicable independently of cl. (2) and w r hich were also to 
be implied from the legislative entries in the legislative lists under 
which the State Legislatures acted in passing the laws. It was also 
contended that the above principles as to public purpose and conden¬ 
sation w’ere to be found in the spirit of the Constitution and an objection 
based on the ground of the violation of the spirit of the Constitution 
was not barred by cl. (4) of Art. 31 or Arts. 31A and 31B. All these 
contentions w r ere rejected by the Supreme Court which held that 
both public purpose and compensation constituted the “provisions” of 
cl. (2) and as such the Acts could not be challenged on the ground of 
their not containing these elements and that the contentions attacking 
the Acts could not be sustained on the basis of the entries in the 
legislative lists or the spirit of the Constitution. (See Notes 10 and 29 ) 

It was, however, held that S. 4 (b) and S. 23 (1) (f) of the Bihar Land 
Kelorms Act were ultra vires the Constitution on the ground that they 
were colourable pieces of legislation. 

See also the undermentioned cases. 4 


2. 1951 S C 458 (463) (Pr 13) [AIR V 38 C 60]:1952 SCR 89:ILR 30 Pat 1176 (SC). 

a * ° 252 [AIR V 39] : 1952 S C R 889 ’ 1020 & 1056 : ILR 31 Pafc 565 (SC). 

B ? 7 ,l 135) J Pr 127) [A 1 R V 40 C 46] (FB), Malojirao v. StaU of 

Ac^No 28 ( J F ? U ? €nCh ~ ThG Madhya Bbaiat Abolition of Jagirs 

/j 28 ,°f * 95 / , ls de d a red to be valid except as regards S. 4 (1) (g) and sub- 

and n ° f ?• 4 0f Sc . h ‘ 1 whicb are declared to be illegal and inoperative 

1 o mandamus is issued to the State Government directing not to give 
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REMEDIES FOR ENFORCEMENT OF RIGHTS 


Remedies for 
enforcement of 
rights conferred 
by this Part 


Right to Constitutional Remedies 

32 . (1) The right to move the Supreme Court 
by appropriate proceedings for the enforcement of 
the rights conferred by this Part is guaranteed. 

(2) The Supreme Court shall have power to issue 
directions or orders or writs, including writs in the 
nature of habeas corpus, mandamus, prohibition, quo 
warranto and certiorari , whichever may be appro¬ 
priate, for the enforcement of any of the rights 
conferred by this Part. 


(3) Without prejudice to the powers conferred 
on the Supreme Court by clauses (1) and (2), Parlia¬ 
ment may by law empower any other Court to exer¬ 
cise within the local limits of its jurisdiction all or 
any of the powers exercisable by the Supreme Court 
under clause (2). 

(4) The right guaranteed by this article shall 
not be suspended except as otherwise provided for 
by this Constitution. 

Cognate provisions. 

Power of High Courts to issue certain writs notwithstanding anything in 
ART. 32 — See ART. 226. 

Proclamation of emergency — Suspension of the enforcement of the rights 
conferred by Part III during emergencies — See ART. 359. 

Clause (2) _Conferment on the Supreme Court of powers to issue certain 

writs for any purposes other than those mentioned in ART. 32(2)—See ART. 139. 

Clause (3) _Power to make laws is in Parliament and not in the Legislature 

of a State with respect to any matter under ART. 32 (3) — See ART. 35 (a) (i). 

COMMENTARY. 

For Commentary see under Art. 226; for the sake of convenience 
Arts. 32 and 226 have been dealt with in one place, j 


Power to Par¬ 
liament to modi¬ 
fy the rights 
conferred by this 
Part in their 
application to 
Forces 


33 . Parliament may by law determine to what 
extent any of the rights conferred by this Part shall, 
in their application to the members of the Armed 
Forces or the Forces c harged with the maintenance 

effect to the above provisions of the impugned Act: AIR 1952 S C 252, Rel. on. 
(Per Shinde C. J. and Dixit J., Chaturvedi J., contra.: Section 4 (1) (g) is bad 
both for want of public purpose and for perpetrating a fraud on the Constitution 

_jt i s also void as it contravenes the provisions of Art. 14 of the Constitution.) 

1952 Sau 114 (Prs 14, 17) [AIR V 39] (SB), Kalika Kumar Sinhji v. Saurashtra 
State. (Saurashtra Land Reforms Act, 1951, is for public purpose.) 
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of public order, be restricted or abrogated so as to 
ensure the proper discharge of their duties and the 
maintenance of discipline among them. 


Cognate provision. 

Power to make laws is in Parliament and not in the Legislature of a State 
with respect to any matter under this article_ See ART. 35 (a) (i). 


Synopsis 


1. Scope of the article.^ 

(a) Analysis of article. 

(b) Pre-Constitution laws. 

(c) Legislative competence. 

(d) Underlying principle—Mili¬ 

tary discipline. 

(e) Liability of military and 

naval officers. 


(f) Civil and military law. 

(g) Authority of Civil Courts. 

(h) Mode of applying article. 

(i) Army operating in foreign 

territory. 

2. "Members of Armed Forces.” 


Article 33 
Note 1 


1. Scope of the article —Article 13, cl. (2) runs : “The State 
shall not make any law which takes away or abridges the rights con¬ 
ferred by this Part (Part III of the Constitution) and any law made in 
contravention of this clause shall, to the extent of the contravention, 
be void.” Article 33 .is an exception to the provisions of Art. 13 (2). 

Under Art. 33, power is reserved to the Parliament to abrogate 
or abridge the Fundamental Rights of the members of the armed 
forces and forces charged with the maintenance of public order, for 
the purpose of ensuring the proper discharge of their duties and the 
maintenance of discipline amongst them. Thus, the article applies not 
only to the armed forces including naval, military or air forces but also 
to other forces such as police who are charged with the maintenance 
of public order. 1 It must be noted that the power under this article is 
only given to the Parliament and not to the State Legislatures. 

Further, Parliament can make a law abrogating or restricting the 
Fundamental Rights of members of the armed forces or of forces 
charged with the maintenance of public order only for the purpose of 
ensuring the proper discharge of their duties and the maintenance of 

discipline among them. In Grant v. Sir Charles Gould , 2 Lord Lough¬ 
borough observed as follows : ° 

“The object of the Mutiny Act-is to create a Court invested 

with authority to try those who are a part of the army, in all their 
different descriptions of officers and soldiers: and the object of the 
trial is limited to breaches of military duty. Even by that extensive 
power granted by the Legislature to His Majesty to make articles of 
war, those articles are to be for the better government of his forces 
and can extend no further than they are thought necessary to the 
regularity and due discipline of the army.” 

Article 33 — Note 1 

1. 1951 Mad 777 (Pr 12) [A I R V 38 C 263] : I L R (1952) Mad 153 : 52 Cri L 
Jour 827 (DB), R. Chatterjee v. Sub- Area Commander . 

2. (1792) 126 E R 434 (450) : 2 H B1 69. 


(a) Analysis oi 
article 
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BIGHTS IN THEIB APPLICATION TO FORCES 


Article 33 
Note 1 

(b) Pre-Consti¬ 
tution laws 


The article only speaks of the power of the Parliament to make 
a law affecting Fundamental Rights in the cases mentioned. It says 
nothing about existing laws relating to the discipline and duties of the 
armed forces including the army, navy and the air force or of the 
police. But under Art. 35 (b), any law in force -in India, immediately 
before the Constitution and relating to matters covered by Art. 33, 
shall continue in force until altered or repealed by Parliament. By 
virtue of this provision, laws relating to military, naval and air forces 
and the police, which were in existence immediately before the Con¬ 
stitution, will continue in force. Article 35 provides that such laws 
shall continue in force notwithstanding anything contained in the 
Constitution. Hence, the laws which were in force immediately before 
the Constitution in relation to the duties and discipline of the armed 
forces and of the police forces, will continue in force and be valid 
notwithstanding that they may contravene any of the Fundamental 
Rights. 3 The phrase “any law” in this context will include not only 
Central Acts but also Provincial Acts. 


( c ) Legislative 
competence 


(d) Underlying 
principle—Mili¬ 
tary discipline 


Under Sen. VII, List 1, Entry 2, the exclusive power of making 
laws regarding naval, military and air forces and any other armed 
forces of the Union is vested in the Parliament. But as regards the 
power of legislating on the subject of police and public order, such 
power is given exclusively to the State Legislatures under Entries 1 
and 2 of Sch. VII, List 2. Under Art. 35, notwithstanding anything 
in the Constitution, the power of legislating on matters covered by 
Art. 33 is given exclusively to the Parliament and not to the State 
Legislatures. This provision will control the provisions of Sch. VII, 
List 2, Entries 1 and 2. Hence, although the legislative power as 
regards police and public order has been given to the State Legisla¬ 
tures, an exception is made in regard to matters covered by Art. 33, 
that is, the abrogation or abridgement of Fundamental Rights of 
members of the police force for the purpose of ensuring the proper 
discharge of their duties and the maintenance of discipline among 
them. In regard to these matters, the exclusive power of legislation, 
even with reference to the police force, is given to the Parliament and 
not to the State Legislatures. . 

The conception of subjecting members of the armed forces to 
special laws in the interests of military discipline and of excluding the 
jurisdiction of ordinary Courts to interfere with the decisions of 
military authorities in matters of discipline of the members of armed 
forces is accepted in all modern systems of jurisprudence. “Military 
law” as distinguished from “civil law” is the law relating to and 
administered by military Courts and is concerned with the trial and 
punishment of offences committed by officers, soldiers and other persons 

3. 1951 Mad 777 (Pr 12) [A I R V 38 C 263] : I L R (1952) Mad 153 : 52 Cri L 
Jour 827 (DB), R. Chatterjee v. Sub-Area Commander. (Therefore, even after 
the inauguration of the Republic till the passing of Act 46 of 1950, the existing 
law, namely, the Indian Army Act, 1911, and the rules and orders made there¬ 
under continued to be effective by virtue of Art. 35 (b) of the Constitution.) 
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{example, sutlers and camp followers) who are, from circumstances, 
■subjected, for the time being, to the same law as soldiers. 4 5 Although 
•military personnel may thus become liable to a deprivation of the 
rights to which other citizens are entitled, such a deprivation is 
accepted as an inevitable concomitant of political organization. This 
is the underlying principle of this article. 

In Dawkins v. Paulet , 6 Cockburn, C. J., in his dissenting judg¬ 
ment observed as follows : 

“It is undoubtedly true that a man on entering the army or 
navy subjects himself to military law, and wherever that law con¬ 
flicts with the civil law applicable to the ordinary subject, he must 
be content to forego the rights which the ordinary law affords. And 
if, by any provision of the military code, a party subjected to its 
authority were prohibited from resorting to civil tribunals for the 
redress of a wrong inflicted under colour of military authority, 
there would bo an end of the question.” 

Similarly, in Heaves v. Ainsworth , 6 the Supreme Court of America 
■observed that the military law is due process of law to those in the 
military or naval service of the United States. 

In Kahn v. Anderson , 7 * it was contended that although the accused 
were subject to military law, they could not be tried by a military 
Court because Congress was without power to so provide consistently 
with the guarantees as to jury trial and presentment or indictment by 
grand jury, respectively secured by Art. 1, S. 8 of the American 
'Constitution! and Art. 5 of the Amendments. This contention was 
rejected as being without foundation, “since it directly denies the 
■existence of a power in Congress exerted from the beginning and dis¬ 
regards the numerous decisions of this Court, by which its exercise 
has been sustained, a situation which was so obvious more than 40 
years ago as to lead the Court to say in Ex parte Reed 9 : ‘The consti¬ 
tutionality of the Acts of Congress, touching army and navy courts- 
martial in this country, if there could ever have been a doubt about 
it, is no longer an open question in this Court’.” 

In Dynes v. Hoover , 9 Mr. Justice Wayne of the Supreme Court 
of America delivering the opinion of the Court observed as follows : 

“With the sentences of courts-martial which have been con¬ 
vened regularly and, have proceeded legally and by which punish¬ 
ments are directed, not forbidden by law, or which are according to 
the laws and customs of the sea, civil courts have nothing to do, 

4. Wharton’s Law Lexicon, 14th Edn. (1938). 

5. (1869) 5 Q B 94 (109, 110) : 39 L J Q B 53. 

• 6 . (1911) 55 Law Ed 225 (228) : 219 U S 296 (302). 

7. (1921) 65 Law Ed 469 (474) : 255 U S 1. (Trial by court-martial for murder 
committed by persons subject to military law—Does not infringe constitutional 
guarantee as to jury trial and presentment or indictment by grand jury.) 

(1879) 100 U S 13 (21) : 25 Law Ed 538. 

(1857) 15 Law Ed 838 (845) : 20 How 65. 


\ 


Article 33 
Note 1 
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Article 33 
Note 1 


(e) Liability of 
military and 
naval officers 


nor are they in any way alterable by them. If it were otherwise, 
the civil courts would virtually administer the Rules and Articles of 
War irrespective of those to whom that duty and obligation has been 
confided by the laws of the United States, from whose decisions no 
appeal or jurisdiction of any kind has been given to the civil magis¬ 
trate or civil courts. But we repeat, if a court-martial has no 
jurisdiction over the subject-matter of the charge it has been con¬ 
vened to try, or shall inflict a punishment forbidden by the law, 
though its sentence shall be approved by the officers having a 
revisory power of it, civil courts may, on an action by a party 
aggrieved by it, enquire into the want of the court’s jurisdiction 

and give him redress.Such is the law of England. By the 

Mutiny Acts, courts-martial have been created with authority to 
try those who are a part of the army or navy for breaches of 
military or naval duty. It has been repeatedly determined that the 
sentences of those Courts are conclusive in any action brought in 
the courts of Common Law. But the Courts of Common Law will 
examine whether courts-martial have exceeded the jurisdiction 
given them, though it is said, ‘not, however, after the sentence has 
been ratified and carried into execution’.” 

The same principle was laid down in the undermentioned deci- 

• 10 
sions. 

In Johnstone v. Sutton , n an action for damages was brought in a 
civil Court against a military officer for wrongly bringing the plaintiff 
who was an officer subordinate to him, for trial before a court-martial 
by whom the plaintiff was acquitted. While holding on the merits, 
that even if such an action is maintainable, the judgment in the 
particular case should be for the defendant, Lords Mansfield and 
Loughborough expressed a serious doubt as to the maintainability of 
such an action, and in doing so, they observed as follows :_ 

10. (1949) 1 All E R242 (243), R. v. Secretary of State for War. (Plaintiff brought 
up before court-martial on charge of desertion— Held High Court could on y 
interfere with military Courts and matters of military law in so far as civil 
rights of the soldier or other person with whom they dealt might be affected, 
and therefore, if the court-martial had not been convened in accordance with the 
rules of procedure which was_a matter of military law and procedure, Hig our 

had no jurisdiction to interfere.) . . 

(1911) 55 Law Ed 225 (228) : 219 U S 296 (302), Reaves v. Ainsworth. (Decision 

of military tribunal acting within scope of its lawful powers cannot be reviewed 

or set aside by the Courts.) .. , 

(1921) 65 Law Ed 475 (479) : 255 U S 11, Givens v. Zerbst. (Courts-martial aie 
tribunals of special and limited jurisdiction, whose judgments so far as questions 
relating to their jurisdictions are concerned, are always open to collateral attack.) 

11. (1786) 99 E R 1225 (1246) : 1 T R 510. . 

[See also (1866) 4 F & F 763, Keighly v. Bell. (A military person cannot main¬ 
tain an action against his officer for acts done by or under orders from his 
superiors which they would have a right to give and which he would be bound 
by military law to obey, unless, at all events, he has himself caused and procur¬ 
ed such orders, by means of reports or representations, malicious or for some 
sinister and improper motive and also without any reasonable or probable 
ground.)] 
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“The wisdom of ages hath formed a sea military code, which 
in the last reign was collected and digested into an Act of Parlia¬ 
ment. The great object of this code is, that the duty of every man 
in the fleet shall be prescribed and regulated by rules and ordi¬ 
nances adapted to sea military discipline; and that every man in 
the fleet for any offence against his duty in that capacity or rela¬ 
tion, shall be tried by a court-martial. 

“If a man be charged with an offence against the articles, or 
where the articles are silent, against the usage of the Navy, his 
guilt or innocence can only be tried by a court-martial. 

A commander-in-chief has a discretionary power, by this 
military code, to arrest, suspend and put any man of the fleet upon 
his trial. A court-martial alone can judge of the charge. Put this 
military law hath forseen that though it is necessary to give 
superiors great discretionary power, it may be abused to oppression; 
and therefore has provided against such abuse by the 33rd article. 

“A commander who arrests, suspends, and puts a man on hi 3 
trial without a probable cause, is guilty within that article, but the 
same jurisdiction which tries the original charge, must try the pro¬ 
bable cause; which in effect is a new 7 trial. And every reason which 
requires the original charge to be tried by a military jurisdiction, 
equally holds to try the probable cause by that jurisdiction. 

4 The salvation of this country depends upon the discipline of the 
fleet, without discipline they would be a rabble, dangerous only to 
their friends, and harmless to the enemy. 

Commanders, in a day of battle, must act upon delicate suspi¬ 
cions; upon the evidence of their ow 7 n eye; they must give desperate 
commands; they must require instantaneous obedience. In case of a 
general misbehaviour, they may be forced to suspend several officers, 
and put others in their places. 

A military tribunal is capable of feeling all these circumstances, 
and understanding that the first, second, and third part of a soldier 
is obedience. But what condition will a commander be in, if upon % 

the exercising of his authority, he is liable to be tried by a common 
law judicature ? 

If this action is admitted, every acquittal before a court-martial 
will produce one. 

Not knowing the law, or the rules of evidence, no commander 

or superior officer will dare to act; their inferiors will insult and 
threaten them. 

“The relaxation and decay of discipline in the fleet has been 
severely felt. Upon an unsuccessful battle, there are mutual recrimi¬ 
nations, mutual charges, and mutual trials. The w 7 hole fleet take 
sides with great animosity—party prejudices mix—if every trial is 
to be followed by an action, it is easy to see how endless the confu¬ 
sion, how infinite the mischief will be. 


Article 33 
Note 1 
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Note 1 


f 


“The person unjustly accused is not without his remedy. He has 
the properest among military men. Reparation is done to him by 
an acquittal. And he who accused him unjustly is blasted for ever, 
• and dismissed the service. 

‘These considerations incline us to lean against introducing 
this action.” 

In Warden v. Bailey , 12 it was argued upon the ground of a 
doctrine supposed to be established by the case of Sutton v. Johnstone 13 
above referred to, that an inferior officer cannot maintain an action 
a gainst a superior officer for imprisonment inflicted in consequence of 
disobedience to any command whatsoever issued by the superior to the 
inferior officer. In rejecting this contention Mansfield, C. J., observed 
as follows : 

‘‘To he sure, that is a very wide inference to draw from Sutton 
v. Johnstone , that being only a case of imprisonment for disobedi¬ 
ence to the orders issued in the heat of a battle, where obedience 
and instant obedience, is necessary.” 

In Warden v. Bailey , 14 above referred to, an order was made by 
the Colonel that the sergeants and corporals should attend an evening 
school for the purpose of learning to read and write. The Sergeant 
Major was to be the school master and all the men were to pay 8d. 
per week to defray the school master’s salary and the expenses of fire 
and candle. The imprisonment inflicted was for disobedience of the 
above orders. Mansfield, C. J., observed with regard to these orders : 

‘‘We think then that the order to attend the school most 
probably was bad, and an excess of authority, but the order of taxa¬ 
tion was certainly so;....the subject cannot be taxed even in the 
most indirect way unless it originates in the lower House of 
Parliament.” 

In Dawkins v. Paulet , 15 it was held that no action would lie 
against a military officer for an act done in the ordinary course of his 

• duty as such officer, even if done maliciously and without reasonable or 
probable cause. In that case, a suit for damages was brought by a 
military officer against his superior officer for libel in respect of the 
reports made by the superior officer about the plaintiff to the higher 
army authorities. There was no allegation by .the plaintiff that the 
statements complained of were false to defendant’s knowledge. It was 
held, following Johnstone v. Sutton 16 already quoted, that the action 

12. (1811) 128 E R 253 (261) : 4 Taunt 67 (88, 89). 

13. Note : _ Sutton v. Johnstone and Johnstone v. Sutton refer to the same case. 

In the lower Court it was Sutton v. Johnstone and in appeal, it was Johnstone v. 

Sutton. 

14. (1811) 128 E R 253 : 4 Taunt 67. 

* 15. (1869) 5 Q B 94 (113, 114) : 39 L J Q B 53. (Per -Mellor and Lush , JJ — 

Cochburti , C. J ., Contra.) 

16. (1786) 99 R 1225 : 1 T R 510. 
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would not lie. A similar principle was laid down in the undermen 
tioned cases. 17 


In Albert West Meads v. The King, 1 * it was held by the Privy 
Council affirming the decision of the Federal Court of India 19 that for 
the prosecution of a military officer before a court-martial for an 
offence under the military code , the sanction of the Governor-General 
under S. 270 of the Government of India Act, 1935, was not necessary 
although such sanction would bo necessary for the institution of pro¬ 
ceedings against a military officer under the ordinary civil or criminal 
law. This decision also points to the fact that a military officer being 
prosecuted before a court-martial under the military code is not 
entitled to all the rights and privileges to which he would be entitled 
if the prosecution were under the ordinary criminal law. 

The above decisions show that the Civil Courts cannot interfere 
with the orders of military officers against their subordinates in matters 
which are within the jurisdiction of the military authorities. But the 
jurisdiction of Civil Courts is not excluded if the order impugned 
relates to a matter not within the authority of the military officer even 

though that order may be issued against a person who is the subordi¬ 
nate of the officer issuing the order. 


The above principles, it is clear, will also apply to the determina¬ 
tion of questions under Art. 33, so that even though the validity of 
the law made by Parliament or law existing immediately before the 
commencement of the Constitution may not be liable to be questioned 
on the ground of its being in contravention of the Fundamental Rights 
of the members of the military or police forces, yet where any action is 
taken against them by superior military or police authorities under 
colour of such laws, the Civil Court can enquire into the question 


17. (1861) 121 E R 764 (767) : 1 B and S 400 (467), In re Mansergh. (Where 
the civil rights of a person in military service are affected by the judgment of a 
military tribunal in pronouncing which the tribunal has either acted without 
jurisdiction or has exceeded its jurisdiction Court ought to interfere to protect 
those civil rights, e. g., where the rights of life, liberty or property are involved 
-Here however there was nothing of the sort or the only matter involved was 
military status of applicant, a thing which depends entirely on Crown.) 

(1919) 35 T L R 642 (645), Heddon v. Evans. (A military officer is liable to an 

action for damages if in excess of his jurisdiction he commits an act which 

amounts to false imprisonment or other common law wrong even though he 

purports to act in the course of military discipline; but if his act is within his 

jurisdiction and is done in the course of military discipline no action will lie on 

the ground only that the act has been done maliciously and without reasonable 
and probable cause.) 


(mi) 55 Law Ed 225 (228) : 219 U S 296 (302), Reaves v. Ainsworth. (Errors 
and injustice done in proceeding before Examining Board convened under the 
authority of an Act enacted to provide for promotion or retirement of armv 
officers cannot be corrected by Courts by certiorari ) 

(1875) 7 H L 744 (753) : 23 W B (Eng) 931, Dawkins v. Rokeby. 

1 660 1 (PC) P ° 156 <PrS 16 ’ 19> [AJR V 35 ° 41] : 75 Ind App 185 : 49 Cri L Jour 


iS. 1945 F C 21 (23) [AIB V 32] : 1944 F C R 355 : ILR (1945) Ear (FC) 3 : 41 
Cri L Jour 426 (FC), A. W. Meads v. Emperor. 


Article 33 
Note 1 

(f) Civil and 
military law 


(g) Authority of 
Civil Courts 
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Article 33 
Notes 1-2 


(h) Mode of 
applying article 


(i) Army ope¬ 
rating in foreign 
territory 


whether the action taken is within the authority conferred* by the 
relevant law. Courts are also entitled to examine whether the curtail¬ 
ment of Fundamenal Rights of military and police personnel by any 
such law is for the purpose of ensuring the proper discharge of their 
duties and the maintenance of discipline among them. 

Under this article, Parliament may by law determine to what 
extent any of the rights conferred by Part III have to be restricted or 
abrogated for the purpose mentioned. In this connection, the words of 
Bose, J., of the Supreme Court in Bam Singh v. State of Delhi 20 
should be remembered. His Lordship said with reference to Art. 19 
that it is the rights conferred by Art. 19 (l) which are fundamental 
and not the restrictions on such rights permitted by els. (2) to (6) of 
Art. 19. Hence, the mere fact that there is a special law relating to 
the discipline and duties of the armed forces or the police is not enough 
to deprive members of such forces of their Fundamental Rights under 
the Constitution. It must he shown when the question is raised that 
the infringement of Fundamental Rights is clearly covered by the 
enactment and further that the enactment is clearly and fully covered 
by the article. Thus, for instance, it is conceived that the mere fact 
that a certain act committed by a member of the armed forces is 
punishable both under the military law and under the general penal 
law will not deprive him of the benefit of the provisions of Art. 20 (2), 
and expose him to double punishment unless such liability for double 
punishment is made clear by the military law. 

As to the authority of military courts over offences committed by 
members of an army stationed, or marching or operating in foreign 
territory, see the undermentioned case. 21 


2. “Members of Armed Forces.” —“Military law” as distin¬ 
guished from “civil law” is the law relating to and administered by 
military Courts and is concerned with the trial and punishment of 
offences committed by officers, soldiers and other persons (example, 
sutlers and camp followers) who are, from circumstances, subjected for 
the time being to the same law as soldiers. 1 It is conceived that the 
expression “members of armed forces” in this article will include the 
“other persons” referred to above who are governed by military law. 


20. 1951 S C 270 (Pr 22) [AIR V 38 C 45] : 1951 S C R 451 : 52 Cri L Jour 
904 (SC). 

21. (1876) 24 Law Ed 1118 (1122) : 97 U S 509, Coleman v. Tennessee. (By the 
particular section, exclusive jurisdiction was not vested in the military*tribunals 
over offences committed by persons in military service when the offence was com¬ 
mitted in a loyal state where the civil Courts were open. When the armies of the 
U. S. A. were in the enemy territory, the military tribunals had under the laws of 
war and the authority conferred by the section exclusive jurisdiction to try and 
punish offences of every grade committed by persons in the military service. 
Army marching through friendly country or stationed in it by permission of its 
Government or Sovereign is exempt from the civil and criminal jurisdiction of 
the place. A fortiori an army invading an enemy country would be exempt.) 

Article 33 — Note 2 

1. Wharton’s Law Lexicon, 14th Edn. (1938). ' 
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Except under ‘martial law’ a person not belonging to the armed 
forces cannot be tried by a military Court or under military law. 2 


Article 33 
Note 2 


34 . Notwithstanding anything in the foregoing 

provisions of this Part, Parliament may by law 

indemnify any person in the service of the Union or 

of a State or any other person in respect of any act 

d.one by him in connection with the maintenance or 

restoration of order in any area within the territorv 

of India where martial law was in force or validate 

any sentence passed, punishment inflicted, forfeiture 

ordered or other act done under martial law in such 
area. 




Cognate Provision. 

Power to make laws is in Parliament and not in the Legislature 

of a State with respect to any matter under this article _ See 
ARt. 35 (a) (i). 

Synopsis 


Scope of the article. 

“Where martial law was in 
force.” 

(a) “Martial law” _ Meaning 

of. 

(b) Declaration of ‘martial law.’ 

(c) Existence of state of war. 


(d) Act of Indemnity—Purpose 

of. 

(e) Suspension of civil autho¬ 

rity confined to area of 
actual war. 

3. Acts of Indemnity. 

4. “Acts done in connection with 

the maintenance or restoration 
of order.” 


Restriction on 
rights conferred 
by this Part 
while martial 
law is in force 
in any area 


1. Scope of the article. — Article 33 deals with the question 
of military discipline in times of peace. That article provides for the 
validity of laws which are intended to ensure the proper discharge of 
duties by military and police personnel and the maintenance of dis¬ 
cipline among them. The present article deals with the situation that 
arises when martial law is in force in any part of India. 

Transactions of the sovereign power, which come under the 
category of ‘act of State,’ are not justiciable in a court of law. Acts 
done by the military authorities at a time of actual war or insurrec¬ 
tion amounting to actual war are similarly immune from being ques¬ 
tioned in a court of law under the ordinary law of the land. The 
reason is that at such times there is no law at all which is applicable. 
The will of the military commander is the only law at such times. But 
it is only in the area where war is actually raging and only during the 
period that the war i s actually raging that the authority of the civil 

2. (1866) 18 Law Ed 281 (296) : 4 Wall 2, Ex parte Milligan . (Military Commis¬ 
sion cannot try citizens when civil Courts are open — Right of trial by jury is 

preserved to every one accused of crime who is not attached to the army or 
navy or militia.) 

(1798) 27 State Tr 613, Wolfe Tone's Trial. (Civilian sentenced by Court-martial 
*— Habeas Corpus.) 
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Article 34 
Notes 1-2 


(a) “Martia 1 
Law”—M ean- 
ing of 


courts and of the civil law is, as .it were,' in a state of suspended 
animation. When peace is restored, civil law and the authority of 
municipal courts are automatically restored. 1 

Acts of Indemnity are passed for the purpose of protecting military 
officers from legal liability for what they may have done when martial 
law was in force. It is obvious that such Acts purport to legalize 
infringements of the civil rights of the population by the military 
during the time of the disturbance. Where the Constitution guarantees 
Fundamental Rights, as under this Constitution, such Acts would be 
ultra vires. This article is intended to make such Acts of Indemnity 
valid in spite of the fact that such Acts seek to legalize the infringement 

of Fundamental Rights. 

Article 33 deals only with members of the armed forces and of 
forces charged with the maintenance of public order. The article 
provides that although the special laws governing their discipline and 
duties may deprive them of their Fundamental Rights or restrict such 
rights, the special laws will be valid. But Art. 33 does not refer to 
other persons, so that in time of peace, the rights of other persons 
cannot be restricted by the application of military law or by military 
action. 2 But Art. 34 is equally applicable to members of the armed 
forces as well as to other people. Acts of Indemnity will legalize the 
proceedings of military authorities when martial law was in force, 
whether such proceedings affect the rights of the members of armed 
forces or other persons. 

Neither Art. 33 nor this article applies to acts of foreign troops, 
during war which form the subject of International Law. 

Article 33 may be said to deal with the validity of military law 
which is not the same thing as ‘martial law’ while this article provides 
for the validation of acts done under ‘martial law.’ 

The protection under the article can be given not only to a person 
in the service of the Union or a State but also to other persons who 
have assisted in restoring or maintaining order. 

The power under this article, as that under Art. 33, is given only 
to the Parliament and not to the State Legislatures. 

Under the article only acts in connection with the restoration or 
maintenance of order can be legalized or validated. 

2. “Where martial law was in force.*’ —This article autho¬ 
rizes the Parliament to pass Indemnity Acts in regard to things done 
for maintaining or restoring order in an area in which martial law 
was in force. ‘Martial law’ is defined as follows in Wharton’s Law 

Lexicon : l -___ 

Article 34 — Note 1 

1. (1866) 18 Law Ed 281 (295) : 4 Wall 2, Ex parte Milligan. 

2. (1866) 18 Law Ed 281 (296) : 4 Wall 2, Ex parte Milligan. 

Article 34 — Note 2 

1, Wharton’s Law Lexicon, 14th Edition (1938), p. 641. 
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Martial law,’ in the proper sense of the term, means the sus- Article 34 
pension of ordinary law and the Government of a country or part Note 2 
of it by military tribunals. It must be clearly distinguished (i ) from 
military law ancl (ii) from that ‘martial law’ which forms part of 
the laws and usages of war. The term ‘martial law’ is also some, 
times used as meaning the common law right of the Crown to repel 
force by force in the case of insurrection, invasion or riot and to 
take such exceptional measures as may be necessary for the purpose 
of restoring peace and order.” 

Thus martial law means the suspension of ordinary law and the 
imposition of military rule. 

f 

Military law’ has been describel by the same authority 2 as 
follows : 

“ ‘Military law,’ as distinguished from ‘civil law,’ is the law 

relating to and administered by military courts and is concerned 

with the trial and punishment of offences committed by officers, 

soldiers and other persons (example, sutlers and camp followers), 

who are from circumstances subjected for the time being to the same 

law as soldiers. But the term ‘military law’ is frequently used in a 

wider sense and as including not only the disciplinary but also the 

administrative law of the army, as for instance, the law of enlistment 
and billeting.” 

Thus Art. 33 is concerned with military law while Art. 34 is 

concerned with martial law which, as seen above, is not identical with 
military law. 

The article requires that martial law must have been ‘‘in force.” (b)’Dec laratios 
What is the meaning of the phrase ‘‘where martial law was in force?” of ‘martial law’ 
When a state of war exists, the actions of the military during such 
war are not justiciable. As Lord Halsbury put it in D. F. Marais 
Ex parte? ‘ Once let the fact of actual war be established, and there 
is a universal consensus of opinion that the civil courts have no juris, 
diction to call in question the propriety of the action of the military 
authorities. ’ The civil court has jurisdiction, however, to question 
whether there did exist a war or an insurrection amounting to war so 
as to justify the imposition of military rule. But where an Act of In¬ 
demnity is passed, the civil court will have no jurisdiction to question 
whether the situation actually amounted to a war or only a riot. Thus, 
there is no necessity for an Act of Indemnity, when actually there was a 
state of war and this fact is not questioned. When the article speaks of 
martial law having been in force in any area, therefore, the article only 
means that martial law was declared in that area and military rule was 
established there. By the expression ‘‘where martial law was in force” 
the article evidently does not contemplate that even in cases where 
martial law had been proclaimed , it must be open to a person to raise 
in court the question whether actually the situation amounted to a war 

2. Wharton’s Law Lexicon, 14th Edn. (1939), pp. 655-656. 

3. (1902) 1902 App Cas 109 (115) : 85 L T 734 (PC). 
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or a rebellion or only a riot. The expression “where martial law was 
in force” has been used in the article only in the sense that the territory, 
as a matter of fact, had been placed under military rule. 

In Tilonko v. Attorney-General of Natal* Lord Halsbury observed 
as follows : 

“The notion that martial law exists by reason of the pro¬ 
clamation is an entire delusion. The right to administer force 
against force in actual war does not depend upon the proclamation 
of martial law at all. It depends upon the question whether there 
is war or not. If there is war, there is the right to repel force by 
force.” 

Thus, in the above quotation Lord Halsbury has used the 
expression “martial law” as meaning the right to administer force 
against force in actual war. This meaning is covered by the latter 
part of the definition extracted from Wharton’s Law Lexicon above. 
But in the context of this article this meaning is not suitable as it 
leads to the result that an Act of Indemnity is passed for legalizing 
and validating matters which are not justiciable at all. The object of 
an Act of Indemnity is to preclude questions being raised as to whether 
the situation actually amounted to a war or a rebellion so as to justify 
the measures taken by the military or fell short of that degree of 
gravity and seriousness which would have amounted to a war or 
rebellion. The reason, as stated already, is that if it is granted that 
there was war or rebellion amounting to war, then there is no question 
of indemnity . 

Although thus an Act of Indemnity passed under Art. 34 would, 
in cases where martial law was actually declared in any area, preclude 
the raising of any question as to an actual state of war or rebellion 
having existed there, such an Act can be passed only in respect of 
acts done in connection with the maintenance or restoration of order 
in the area under martial law. In other words, the article does not 
create the legal fiction of a state of war or rebellion having existed 
in the area. If that had been the case, there would be no necessity to 
impose any such limitation, because, war means that for the duration 
there is no law at all. 

The question arises whether on an Act-of Indemnity being passed 
under this article, it would be open to the military, when charged with 
having done acts which were not necessary for the maintenance or 
restoration of order, to plead that there was actually a state of war 
and that, therefore, although the Act of Indemnity only applied to acts 
done for the restoration or maintenance of public order, they could 
rely on the general doctrine that when war is on, the actions of the 
military during the war are not justiciable in a court of law. It is 
conceived that such a plea would be open to the military authorities 
if they prove that the situation did amount to u ar. But when that 
question is not raised and plea is only taken under the Indemnity Act, 


4. (1907) 1907 App Cas 93 (94) : 76 L J P C 29. 
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the conditions and terms of that Act will have to be fulfilled. Such 
conditions and terms would only protect, under this article, acts done 
in connection with maintenance or restoration of public order. If the 
law attempts to protect other acts which infringe Fundamental Rights, 
it would he void under Art. 13 (2), as it would not he saved by the 
terms of this article. 


Even where an Act of Indemnity is not passed, if a state of war 
exists, this means that so long as such state continues there is no law 
in force. During such a period the ordinary courts have no jurisdiction 
over the action of the military authorities. Even where the military 
authorities establish military courts and govern the country through 
such courts, they are not subject to the jurisdiction of the ordinary 

courts. In Tilonlo v. Attorney.General of Natal, 5 Lord Halsbury 
observed as follows : 


‘ If there is war, there is the right to repel force by force. But 
it is found convenient and decorous from time to time to authorize 
what are called courts’ to administer punishments, and to restrain 
by acts of repression the violence that is committed in time of war 
instead of leaving such punishment and repression to the casual 
action of persons acting without sufficient consultation or without 
sufficient order or regularity in the procedure in which things alleged 
to have been done are proved. But to attempt to make these pro¬ 
ceedings of so-called courts-martial’ administering summary justice 
under the supervision of a military commander analogous to regular 
proceedings of courts of justice is quite illusory. Such acts of justice 
arc justified by necessity, by the fact of actual war.” 


On the above principles, it was held in In re Clifford and 
O Sullivan 6 that no writ of prohibition could issue against a military 
court in an area under martial law on the ground inter alia that the 
officers constituting the military court neither acted nor claimed to 
.act as a judicial tribunal in any legal sense. 

In H. v. Allen ? it was held that in times of civil disturbances and 
insurrection the jurisdiction of civil Courts over actions of military 
authorities is ousted and that civil Courts have no jurisdiction durante 
hello to interfere with the decision of a military court sitting in a 
martial law area even where a capital sentence has been pronounced, 

and is about to be executed for an offence not punishable capitally 
under the ordinary criminal law. 

_ Ei Higgins v. Willis f it was held that where a state of war exists, 

6. -(1907) 1907 App Cas 93 (94) : 76 L J P C 29. 

6 . (1921) 2 Apjv Cas 570 (581) : 90 L J P C 244. 

7. (1921) 2 Ir R 241 : G5 S J 358. 

[See also (1921) 2 Ir R 317, Bex v. Strickland. 

(1923) Ir R 5 : 67 Sol Jo 125, Ex jyarte Erskine Childers. (Where a state of 
war is actually existing the civil Court has no jurisdiction to interfere to pre- 
* vent the carrying out of a sentence imposed by a military Court.)] 

8. (1921) 2 Ir R 386. (But plaintiff has a right to have his case proceeded with 

so soon as a state of war no longer prevails and such action should be stayed 
until further order.) 


l.Ind.Con. 52. 
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(c) Existence of 
state of war 
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(d) Act of In¬ 
demnity — Pur¬ 
pose of 


( e ) Suspension 
of civil authority 
confined to area 
of actual war 


an action for damages for alleged wrongful destruction of property by 
military forces in a martial law area cannot be tried. 

It has been stated above that where martial law has been declared 
in a particular area, that would give occasion to an Act of Indemnity 
or other legislation being passed by the Parliament under this article. 
But this does not mean that a state of war will ipso facto come into 
existence merely because martial law has been proclaimed in a certain 
area. Notwithstanding such proclamation of martial law, it may be 
contended in a court of law that as a matter of fact there was no 
state of war to justify the actions of the military. But where in addition 
to the proclamation of martial law, legislation is passed under Art. 34 
by Parliament validating the proceedings of the military authorities • 
in the martial law area and indemnifying them for their actions in 
restoring or maintaining order, it cannot be contended subsequently in 
a court of law that there was no state of war to justify the acts of the 
military. To quote again Lord Halsbury in Tiloriko v. Attorney-General 
of Natal : 9 

“The notion that martial law exists by reason of the pro¬ 
clamation ... is an entire delusion. The right to administer force 
against force in actual war does not depend upon the proclamation 
of martial law at all. It depends upon the question whether there 
is war or not. If there is war, there is right to repel force by force 

.But the question whether war existed or not may be a 

question of doubt. . . . But no such question arises here. An Act of 
Parliament has been passed . . . which in terms enacts the legality 
of the sentences in question.” 

Thus, in the absence of an Act of Indemnity or other kind of 
legislation contemplated by Art. 34, it would be open to a person to 
question the actions of the military during a period of disorder or civil 
commotion, on the ground of the absence of a state of war, in spite of 
a proclamation of martial law. When there is actual war, the acts of 
the military cannot be questioned, whether there is an Act of Indemnity 
or not. 

When there is no actual war raging in a particular place, citizens 
who are not members of the armed forces cannot be tried by military 
courts. 10 In Ex parte Milligan , n Mr. Justice Davis of the Supreme- 
Court of America observed as follows : 

“This Court has judicial knowledge that in Indiana the Federal 
Authority was always unopposed and its Courts always open to hear 
criminal accusations and redress grievances; and no usage of war 
could sanction a military trial there for any offence whatever of a 
citizen in a civil life, in no wise connected with a military service.”' 

Mr. Justice Davis rejected the contention that in a time of war 
the commander of an armed force (if in his opinion the exigencies of 

9. (1907) 1907 App Cas 93 (94) : 76 L J P C 29. 

10. (1866) 18 Law Ed 281 (295) : 4 Wall 2, Ex parte Milligan. 

11. (1866) 18 Law Ed 281 (296) : 4 Wall 2. 





RESTRICTION ON RIGHTS DURING MARTIAL LAW 


819 


the country demand it) has the power within the limits of his military 
district to suspend all civil rights and their romedies, and subject 
citizens as well as soldiers to the rule of his will. The learned Judge 
observed further : 

“Martial law cannot arise from a threatened invasion. The 
necessity must be actual and present; the invasion real, such as 
effectually closes the courts and deposes the civil administration. 
There are occasions when martial rule can be properly applied. If, in 
foreign invasion or civil war the courts are actually closed and it is 
impossible to administer criminal justice according to law, then on 
the theatre of active military operations where war really prevails, 
there is a necessity to furnish a substitute for the civil authority 
thus overthrown, to preserve the safety of the army and society ; 
and as no power is left but the military, it is allowed to govern by 
martial rule until the law’s can have their free course. As necessity 
creates the rule, so it limits its duration; for, if this Government is 
continued after the Courts are reinstated, it is a gross usurpation of 
power. Martial rule can never exist w’here the courts are open, and 
in the proper and unobstructed exercise of their jurisdiction. It is 
also confined to the locality of actual war. Because, during the late 
Rebellion, it could have been enforced in Virginia, where the national 
authority was overturned and the Courts driven out, it does not 
follow that it should obtain in Indiana, where that authority was 
never disputed, and justice w’as always administered. And so in the 
case of a foreign invasion martial rule may become a necessity, in 
one State, when in another it w’ould be ‘mere lawless violence’.” 

The fact that for some purposes some tribunals have been permitted 

to pursue their ordinary course in a district in w’hich martial law has 

been proclaimed is not conclusive that war is not raging in that 

district. 12 It will be seen that this view does not really conflict w’ith 

the view's expressed in Ex parte Milligan 13 above quoted, as the latter 

refers to cases where the normal working of the courts is not disturbed 
at all. 

This article enables Parliament by law to shut out from the Courts 
all controversy about the question whether w'ar actually existed in a 
particular area w’here martial law was proclaimed. 

3. Acts of Indemnity. _ Under this article, Parliament may 
absolve from legal liability persons in respect of their acts in restoring 
or maintaining order during a period in which martial law was in 
force in a certain area. Parliament may also by law validate any 
sentence passed, punishment inflicted, forfeiture ordered or other act 
done under martial law in such area. This power is given to the Par¬ 
liament “notwithstanding anything in the foregoing provisions of this 
Part. This means that although the acts complained of amounted to 
an infringement of Fund amental Rights, Parliament can, by law, 

12; (1902) 1902 App Cas 109 (114):85 L T 734, Ex parte D. F. Marais. ( Elphin - 
stone v. Bedreechund , (1830) 1 Knapp P C 376, Foil.) 

13. (1866) 18 Law Ed 281 (296) : 4 Wall 2. 
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Article 34 validate them and confer on the actors immunity from legal liability 

Note 3 in respect of the acts in question. Thus, the Constitution enables the 

Parliament to condone the infringements of Fundamental Rights when 

% 

martial law is declared in any territory in India. 

In Phillips v. Eyre 1 Cockburn, C. J., observed as follows about 
the objections against legislation of this nature : 

“There can be no doubt that every so-called Indemnity Act 
involves a manifest violation of justice, inasmuch as it deprives those 
who have suffered wrongs of their vested right to the redress which the 
law would otherwise afford them, and gives immunity to those who 
have inflicted those wrongs, not at the expense of the community for 
whose alleged advantage the wrongful acts were done, but at the 
expense of individuals who, innocent possibly of all offence, have 
been subjected to injury and outrage often of the most aggravated _ 
character. It is equally true, as was forcibly urged on us, that such 
legislation may be used to cover acts of the most tyrannical, arbitrary 
and merciless character, acts not capable of being justified or palliated 
even by the plea of necessity, but prompted by local passions, pre¬ 
judices, or fears,—acts not done with the temper and judgment 
which those in authority are bound to bring to the exercise of so 
fearful a power, but characterised by reckless indifference to human 
suffering and an utter disregard of the dictates of common humanity. 
On the other hand, however, it must not be forgotten that against 
any abuse of local legislative authority in such a case protection is 
provided by the necessity 'of the assent of the Sovereign, acting 
under the advise of Ministers, themselves responsible to Parliament. 
We may rest assured that no such enactment would receive the royal 
assent unless it were confined to acts honestly done in the suppression 
of existing rebellion, and under the pressure of the most urgent 
necessity. The present indemnity is confined to acts done in order to 
suppress the insurrection and rebellion, and the plea contains conse¬ 
quently the necessary averments that the grievances complained of 
were committed during the continuance of the rebellion, and were 
used for its suppression, and were reasonably and in good faith 
considered by the defendant to be necessary for the purpose; and it 
will, therefore, be incumbent on the defendant to make good these 

averments in order to support his plea.” 

In that case, an action was brought in England for assault and 
false imprisonment of the plaintiff in the Island of Jamaica. The 
defendant pleaded that since the grievances complained of, an Act of 
Indemnity had been passed by the Legislature of Jamaica and assented 
to by the Crown, which, enacted that' all personal actions, suits, 
indictments, prosecutions and proceedings, present or future, against 
any person for acts done in good faith,, after the proclamation of 
martial law, in the suppression of a rebellion, which had broken out in 
the island, should be discharged and made void, and that any person, 

Article 34 — Note 3 

1. (1869) 4 Q B 225 (242, 244) : 38 L J Q B 113. 
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by whom such acts had been done, should be acquitted and indemni- Article 34 
fied against the Queen and all other persons; and that the defendant, Notes 3-4 

the Governor of the island, and all acting under his authority were 
indemnified in respect of all acts done in order to put an end to the 
rebellion and such acts were made and declared to be lawful. The 
defendant also pleaded that the grievances complained of were acts 
done within the indemnity of the Act. It was held that the Act of 
Indemnity was a sufficient answer to the suit of the plaintiff. 

It may be noted that although the Act was of Jamaica, it was 
held to be a good defence to a suit in an English Court. The principle 
is that the lex loci or the law of the place where the cause of action 
arises and not the law of the place where the suit is brought should 
govern the rights and liabilities of the parties so far as substantive law 
is concerned, although in matters of procedure the law of the Court in 
which the suit is brought will apply. 

4. “Acts done in connection with the maintenance or 
restoration of order.” —This article enables the Parliament to grant 
by law immunity only in respect of acts done in connection with the 
maintenance or restoration of order in the area in which the martial 
law was in force. In Phillips v. Eyre, 1 Cockburn, C. J., observed: 

“We may rest assured that no such enactment would receive 
the royal assent unless it were confined to acts honestly done in the 
suppression of existing rebellion and under the pressure of the most 
urgent necessity.” 

Thus, it is in accordance with a well recognized principle that the 
protection under this article extends only to acts done in connection 
with the maintenance or restoration of order in the affected area. The 
burden of proof is on the person, who has done the impugned act, to 
show that it was done by him in connection with the restoration or 
maintenance of order in the affected area. 2 

In Wright v. Fitzgerald? it was held that martial law must not 
be enforced wantonly and without due regard to humanity. In that 
case, defendant, who was the Sheriff of a certain district in Ireland, 
was engaged in suppressing an insurrection in Ireland. Having received 
information that plaintiff was secretary of a revolutionary association, 
he arrested him and ordered him to be flogged, although the plaintiff 
had offered to surrender. In an action brought by the plaintiff, no 
charge having been brought against him, the defendant contended that 
by the severity of the system of dealing with the rebels he had gained 
useful information and restored order in the district. This plea was not 
accepted and the plaintiff was held entitled to damages. It was observed 
by the Court that the jury was not to imagine that the Legislature by 
enabling Ma gistrates to justify under the Indemnity Bill had released 

Article 34 — Note 4 

1. (1869) 4 Q B 225 (243) : 38 L J Q B 113. 

2. (1869) 4 Q B 225 (239) : 38 L J Q B 113, Phillips v. Eyre . 

3. (1799) 27 State Tr 759. 
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Article 34 
Note 4 


Legislation t o 
give effect to 
the provisions 
of this Part. 


them from feelings of humanity or permitted them wantonly to exercise 
power, even though it be to put down rebellion. 

f 

In Mayer v. Peabcdy , 4 it was held by the Supreme Court of 
America that where the Governor of -a State was empowered under the 
law to call upon the military arm of the State Government to suppress 
an insurrection and he in good faith ordered the arrest of a certain 
person, although without sufficient reason for doing so, the act of the 
Governor would be justified. It was observed as follows: 

Such arrests are not necessarily for punishment, but are by 
way of precaution, to prevent the exercise of hostile power. So long 
as such arrests are made in good faith and in the honest belief that 
they are needed in order to head the insurrection off, the Governor 
is the final judge and cannot be subjected to an action, after he is 
out of office, on the ground that he had not reasonable ground for 
his belief.” 

It is conceived that the above principles will apply to cases under 
this article. 


35 . Notwithstanding anything in this Constitu¬ 
tion,— 

(a) Parliament shall have, and the Legislature of 
a State shall not have, power to make 
laws— 

(i) with respect to any of the matters which 
under clause (3) of Article 16, clause (3) of 
Article 32, Article 33 and Article 34 
may be provided for by law made by 
Parliament; and 


(ii) for prescribing punishment for those acts 
which are declared to be offences under 
this Part; 


and Parliament shall, as soon as may be 
after the commencement of this Constitu¬ 
tion, make laws for prescribing punishment 
for the acts referred to in sub-clause (ii); 


(b) any law in force immediately before the 
commencement of this Constitution in the 
territory of India with respect to any of the 
matters referred to in sub-clause (i) of 

4 . (1909) 53 Law Ed 410 (416) : 212 U S 78 (85). 
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clause (a) or providing for punishment for 
any act referred to in sub-clause (it) of that 
clause shall, subject to the terms thereof 
and to any adaptations and modifications 
that may he made therein under Article 372, 
continue in force until altered or repealed 
or amended by Parliament. 

Explanation. — In this article, the expression 
“law in force” has the same meaning as in Article 372. 

Cognate provisions. 

Article 16 (3) provides for requirement as to residence within a State prior 
to employment or appointment to an office under that State. 

Article 32 (3) provides for empowering any Court other than Supreme 
Court to exercise within the local limits of its jurisdiction all or any of the 
powers exercisable by the .Supreme Court with respect to issue of writs. 

Article 33 empowers Parliament to modify the Fundamental Rights in 

their application to Armed Forces or the Forces charged with the maintenance of 
public order. 

Article 34 provides for restriction on Fundamental Rights while martial 
law is in force in any area. 

The State—Interpretation of_See ART. 12. 

Commencement of this Constitution-Meaning of—The Constitution came 
into force on 26-1-1950—See ART. 394. 

Clause (a) (ii)— Offence—Definition of—See ART. 367 (1) read with the 
General Clauses Act, 1897, S. 3 (38). 

Clause (a) (ii) — “Offences under this Part”—See ART. 17 under which 
enforcement of any disability arising out of untouchability is made an offence 
and ART. 23 (1) which, while prohibiting traffic in human beings and forced 
labour, makes any contravention of that provision an offence. 

Explanation —“Law in force”—Expl. I under ART. 372 is as follows: 

“The expression ‘law in force’ in this article shall include a law passed or 
made by a Legislature or other competent authority in the territory of 
India before the commencement of this Constitution and not previously 
lepealed, notwithstanding that it or parts of it may not be then in 
operation either at all or in particular areas.” 

1. Scope of the article—This article can be divided into two 
parts, one of which is prospective and the other retrospective. Clause (a) 
is prospective, cl. (b) is retrospective. But the subject matter of both 
the clauses is the same. The clauses relate to legislation about certain 
matters. These matters are stated in sub-cls. (i) and (ii) of cl. (a). 
They are as follows : 

(i) Matters under Art. 16 (3) —(prescribing residence within a State 
as qualification for employment in a State). 

(ii) Matters under Art. 32 (3)—(empowering Courts other than the 

Supreme Court and High Courts to issue writs for enforcement 
of Fundamental Rights). 

(iii) Matters under Art. 33—(abrogation or restriction of Funda¬ 

mental Rights of members of armed forces and the police in the 
interests of discipline and efficiency of the forces). 


Article 35 
Note 1 
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(iv) Matters under Art. 34—(Act of Indemnity after martial law). 

(v) Prescribing punishment for enforcement of any disability arising 

out of untouchability (Art. 17). 

(vi) Prescribing punishment for traffic in human beings and imposi¬ 
tion of begar and other forms of forced labour (Art. 23 (1)). 

In regard to the above six matters the prospective provision in 
cl. (a) of this article enacts that legislation can only be passed by the 
Parliament and not by the State Legislatures. With regard to the first 
four items the respective provisions in the Constitution already enact 
that the legislative power is only vested in the. Parliament. Being 
matters relating to Fundamental Rights, they cannot be affected other¬ 
wise than as expressly provided by the Constitution. So, even in the 
absence of an express provision that the State Legislatures shall not 
have power to pass laws in regard to such matters, the very provision 
contained in the respective articles which only confers power on the 
Parliament impliedly excludes the power of the State Legislatures. So 
in regard to these four items, Art. 35 (a) amounts only to a specific 
provision enacting that the Parliament and not the State Legislatures 
shall have the legislative powers in regard to them. But as regards the 
other two items, Arts. 17 and 23 do not contain any provision as to 
the authority by which the punishment can be prescribed. Under 
Art. 35 (a), such punishment can only be prescribed by the Parliament 
and not by any State Legislature. 

Clause (b), which is retrospective, is concerned w r ith the laws in 
existence immediately before the coming into force of the Constitution 
and dealing with the above six items of subjects. Clause (b) saves the 
validity of these laws, notwithstanding the fact that they have not been 
made by the Parliament. Thus, the Army Act (8 of 1911) continued 
in force and was applicable to members of armed forces even after the 
commencement of the Constitution, until the Army Act (46 of 1950) 
was passed. Hence, the restrictions or curtailments of Fundamental 
Rights of members of armed forces as a result of the Army Act of 
1911 are validated by cl. (b) of this article, although such Act was not 
passed by Parliament. 1 

- Similarly, with regard to prescribing punishments for acts declared 
to be offences under Part III of the Constitution (Items (v) and (vi) 
above), a Provincial enactment, passed prior to the Constitution and 
imposing punishment for enforcement of disability on the basis of 
untouchability, will be valid under cl. (b) of this article, notwithstand¬ 
ing that'it is not passed by Parliament. Thus, in State v. Gulab Singh 
it was held by the Allahabad High Court that the provisions of the 
U. P. Removal of Social. Disabilities Act (14 of 1947), imposing 
punishment for enforcing certain customary disabilities of members of 
scheduled castes, are valid. But one comment has to be made on this 

Article 35 — Note 1 

1. 1951 Mad 777 (Pr 12) [AIR V 38 C 263] : ILR (1952) Mad 153 : 52 Cri L Jour 

827 (DB), jR. Chatter jee v. Sub-Area Commander. 

2 . 1953 All 483 (Pr 7) [AIR V 40 C 230] : 1953 Cri L Jour 1103 (DB). 
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decision. The decision is based on the ground that Art. 35 (a) is 
prospective and does not affect the validity of laws already in exist- 
ence at the commencement of the Constitution. It i 3 held that there¬ 
fore there is no inconsistency between the above U. P. Act and the 
provisions of Art. 35 so as to make the Act void under Art. 13 (l). 
It is not clear why their Lordships have not referred to the specific 
provisions of cl. (b) of Art. 35 which clinched the issue. So also a 
pre-Constitution Provincial enactment prescribing punishment for 
traffic in human beings will be valid. 3 

3 . 1953 Cal 522 (524) (Pr 7) [AIR V 40 C 19S] : 1953 Cri L Jour 1187 (DR), JHaj 
Bahadur v. Legal Bemcmhranccr. (Suppression of Immoral Traffic Act (Bengal 
Act 6 of 1933) is valid.) 
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Directive Prin¬ 
ciples — Differ¬ 
ent views 


PART IV 

DIRECTIVE PRINCIPLES OF STATE POLICY 

Part IV — General. 


1. Directive Principles of State 
Policy—General. 

(a) Introductory. 

(b) Value of Directive Princi¬ 

ples—Different views. 


Synopsis 

(c) Constitutional importance of 
Directive Principles. 

(d) Conventions of British Con¬ 
stitution compared. 

(e) Responsibility of the people. 

(f) Stability of national policy. 

1. Directive Principles of State Policy — General. — 

Part IV of the Constitution (Arts. 36 to 51) is modelled on similar 
provisions of the Irish Constitution of 1937. The provisions in thi3 
Part are not directly enforceable in a Court of law. But the prin¬ 
ciples laid down in them are fundamental in the governance of the 
country and it is the duty of the State to apply these principles in 
making laws (Art. 37). The legal effect of these provisions and the 
extent to which they are cognizable by the Courts of law are discussed 
in Note 1 on Art. 37. The provisions are intended to lay down in 
general terms the objects which the framers of the Constitution desired 
that the State should pursue in guiding the destinies of the nation. 
Part III contains negative injunctions to the State not to do various 
things while this Part contains positive commands to the State to 
promote various objects. The principles laid down in this Part may 
be taken to express the salient features of the conception of the Consti¬ 
tuent Assembly about the new social and economic order which it 
wanted to bring about through the channels of the Constitution. The 
preamble to the Constitution sets forth the ideals which the new 
Constitution was intended to secure and the Directive Principles of 
State Policy form a more detailed exposition of those ideals. 

There is a difference of opinion as to the value and usefulness of 
the inclusion of this chapter in the Constitution. According to one 
view it is of no value and is out of place in a written Constitution. 1 
According to this view, the Part constitutes nothing more than a poli¬ 
tical manifesto, devoid of any actual constitutional importance. One 
critic called it on the floor of the Constituent Assembly a set of new 
year resolutions. 2 Another critic likened it to a cheque on a bank 
payable at the convenience of the bank. 3 

According to a second view it is not only not out of place in the 
Constitution but is calculated to effectively secure the realization of 
the ideals set forth in these provisions. Dr. Ambedkar was of this 

Part IV — General — Note 1 

1. The Constitution of India by G. N. Joshi, 2nd Edition, p. 108. 

2 . Mr. Nasiruddin—Constituent Assembly Debates. (Taken from Yenkoba Rao’s 
Article in (1953) 1 M L J (Journal) 9 (11).) 

3. Prof. K. T. Shah—Constituent Assembly Debates. (Taken from Yenkoba Rao’s 
Article in (1953) 1 M L J (Journal) 9 (11).) 
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view. When the draft Constitution was introduced in the Constituent 
Assembly he said in his speech 4 : 

“The Directive Principles are like the Instruments of Instruc¬ 
tions which are issued to the Governor-General and the Governors 
of the Colonies and to those of India by the British Government 
under the 1935 Act. What is called Directive Principles is merely 
another name for Instrument of Instructions. The only difference 
is that they are instructions to the Legislature and the Executive. 
Whoever captures power will not be free to do what he likes with it. 
In the exercise of it he will have to respect these Instruments of 
Instructions which are called Directive Principles. He cannot ignore 
them.” 

A third view may be described as a sort of compromise between 
these two views. According to this view, although the provisions are 
purely of a hortatory nature, and are not directly enforceable in a 
court of law, they serve an important purpose. Thus, Alan Gledhill 
in The Republic of India observes 5 : 

“Most of the Directive Principles would be found in any 
Liberal manifesto and it is refreshing to find India taking her stand 
on political principles established after centuries of struggle in the 
West, and now all too frivolously and wantonly questioned and 

abandoned.It would be superficial to dismiss these precepts as 

good resolutions fit only for paving stones on the broad and primrose- 
strewn way. The lives of countless individuals have been shaped 
and redirected by moral precepts impinging upon their minds, and 
it is not difficult to find instances of similar precepts directing the 
course of the history of nations.” 

Similarly, Mr. Kenneth C. Wheare, Gladstone Professor of 
Government and Public Administration at the University of Oxford, 
observes as follows 0 : 

“ The Indian Constitution is a liberal Constitution. There is 
something heroic these days in a people declaring publicly that they 
have established their Government in order to secure to all its 
citizens justice, liberty, equality and fraternity. These words have 
an old fashioned, nineteenth century ring about them, yet they need 
re-assertion in these days. The British student will feel perhaps 
that the Constitution contains rather too much assertion of abstract 
rights for, like the Irish Constitution, the Indian Constitution 
undertakes to guarantee a wide range of rights and privileges to the 
people. 

“ Difficult to justify to the practical-minded British observer, 
perhaps, is the large section embodying the ‘Directive Principles of 

4 . Constituent Assembly Debates. (Taken from AIR 1951 Funj 93 (97) (Col 1) 
(DB), Om Parkash v. State of Punjab.) 

5 . The Republic of India by Alan Gledhill, page 161. 

6 . Vide Prof. Kenneth C. Wheare, in his article on India’s New Constitution : 
See 54 Cal W N Lii (Liv) (Notes). 
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Part IV 
General 
Note 1 


(c) Constitu¬ 
tional impor¬ 
tance of Direc¬ 
tive Principles 


State Policy.’ As these principles cannot.be enforced in any Court, 
they amount to a little more than a manifesto of aims and aspira¬ 
tions. In this matter of declarations of rights and of directives of 
State policy, the Indian Constituent Assembly has followed the 
Irish Constitution and European practice rather than the less colour¬ 
ful and more legalistic documents which serve as Constitutions for 
the other members of the Commonwealth. 

“ One thing is certain. If these declarations of liberal principles, 
strange as they may seem in a legal document to British eyes, help 
the Indian Constitution on its way and assist its people in working 
their Government, they are more than justified. This is the biggest 
liberal experiment in the Government of men by themselves that 
has ever been tried.” 

It is submitted that even though the principles enunciated in 
Part IV are not directly enforceable in a Court of law, it would be too 
cynical a view to take that they have no value. To what extent and 
in what ways a court of law can take cognizance of these Directive 
Principles of State Policy is, as already stated, considered under 
Art. 37. But apart from the strictly legal aspect, it seems to be a 
positive gain to have well-defined aims of public policy consecrated by 
the Constitution itself. It must be remembered that the Constitution 
is one given by the people of the country to themselves and not one 
imposed from without. The preamble to the Constitution and the 
Directive Principles of State Policy, therefore, together constitute an 
authoritative declaration of the aims and aspirations of the Indian 
people formulated by their representatives after solemn and mature 
deliberation. _ 

These principles will, therefore, naturally be looked up to by the 
people of the country as well as their leaders for guidance in the 
shaping of the policies of their Government. Although the principles 
enunciated lack the sanction of enforceability through courts, they 
will have the sanction of public opinion as expressed in elections. The 
successes and failures of the Government will naturally come to be 
tested in the light of the principles enunciated in the Constitution. 

A Government, which acts contrary to these principles, will be acting 
unconstitutionally , that is contrary to the Constitution. 

As the late Mr. Alladi Krishnaswamy Ayyar said in his speech in 
the Constituent Assembly 7 ‘‘no ministry responsible to the people 
can afford light-heartedly to ignore the provisions in Part IV of the 
Constitution” although having regard to the wide nature of the sub¬ 
jects dealt with in these articles and the obvious difficulty in making 
those subjects justiciable, they have been classed as Directive Princi¬ 
ples of State Policy. Mr. Alan Gledhill in his book The Republic 
of India observes as follows 8 : 

7 . Constituent Assembly Debates. (Taken from Venkoba Rao’s Article in (1953) 

1 M L J (Jour.) 9 (11).) 

8. The Republic of India, by Alan Gledhill, p. 162. 
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“If fche Indian Constitution becomes vested with the cope of 
sanctity essential to its durability it will be difficult for any public 
figure to propose any important legislative measure without making 
an appeal either to the Fundamental Rights or the Directive 
Principles. Measures will be attacked by the opposition as ‘unconsti¬ 
tutional’ in so far as they conflict with the Directive Principles.” 

Moreover, it seems to us that an exaggerated importance is being 
given by some critics to the fact that the principles enunciated in this 
Part are not enforceable by a court of law. Such critics seem to forget 
that in matters constitutional there are such things as conventions 
and that conventions are not enforceable through courts. But consti¬ 
tutional conventions are often of e^uil potency with legally enforceable 
principles. The great importance of conventions under the English 
Constitution clearly shows that enforceability in a court of law is not 
absolutely necessary to give practical efficacy to a principle. In Hals- 
bury’s Laws of England , 9 it is stated as follows : 

“Today, as in the past much of the practical working of the 
Constitution depends less upon substantive law enforced by the Courts 
than upon conventional usages founded partly upon the precedents 
aftorded by history and partly upon the needs of the time, which 
may be said for practical purposes of Government to have acquired 
the force of customary law.” 

Dicey in his Introduction to the study of the Law of the 
Constitution says 10 : 

“Constitutional understandings are admittedly not laws; they 
are not, that is to say, rules which will be enforced by the Courts. If 
a premier were to retain office after a vote of censure passed by the 
House of Commons, if he were (as did Lord Palmerston under like 
circumstances) to dissolve, or strictly speaking to get the Crown to 
dissolve, Parliament, but unlike Lord Palmerston, were to be again 
censured by the newly elected House of Commons, and then after 
all this had taken place, were still to remain at the head of the Gov¬ 
ernment,—no one could deny that such a Prime Minister had acted 
unconstitutionally. Yet no court of law would take notice of his 
conduct. Suppose, again, that on the passing by both Houses of an 
important Bill, the King should refuse his assent to the measure or 
(in popular language) put his veto’ on it. Here there would be a 
gross violation of usage, but the matter could not by any proceeding 
known to English law r be brought before the Judges. Take another 
instance. Suppose that Parliament were for more than a year not 
summoned for the despatch of business. This would be a course of 
proceedings of the most unconstitutional character. Yet there is no 
court in the land before which one could go with the complaint that 
Parliament had not been assembled. Still the conventional rules of 
the Constituti on, though not laws, are, as it is constantly asserted, 

9 . Halsbury’s Laws of England, 2nd Edition, Vol. 6, p. 387 (Para 432). 

10 . Introduction to the Study of the Law of the Constitution by Dicey, 9th 
Edition, Chapter XV, Pages 439, 440. 
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Part IV 
General 
Note 1 


nearly if not quite as binding as laws. They are, or appear to be, 

respected quite as much as most statutory enactments, and more 

than many.” 

# 

Thus, the mere fact that a principle is not enforceable in a court 
of law does not deprive it of all value as a constitutional principle and 
its violation will be as unconstitutional as the violation of a principle 
or provision which can be enforced in a court of law. Hence, there is 
no point in sneering at the Directive Principles of State Policy as being 
a mere political manifesto. In fact Dicey uses the expression ‘constitu¬ 
tional or political ethics' to describe the customs and practices, maxims 
or precepts which are not enforced or recognized by the Courts. E. A. 
Freeman in his Growth of the English Constitution says 11 : 

“We now have a whole system of political morality, a whole 
code of precepts for the guidance of public men which will not be 
found in any page of either the statute or the common law, but 
which are in practice held hardly less sacred than any principle 
embodied in the Great Charter or in the Petition of Right. In short, 
by the side of our written law, there has grown up an unwritten or 
conventional Constitution. When an Englishman speaks of the con¬ 
duct of a public man being constitutional or unconstitutional he 
means something wholly different from what he means by conduct 
being legal or illegal.” 

It is true that the constitutional conventions in England are not 
written down and further that they do not lay down the objectives of 
State policy but are concerned with the working of the machinery of 
the Government and the interrelations between the different organs of , 
the Government. But notwithstanding these differences, the fact 
remains that here we have a monumental example of a system which 
is working with absolute efficacy without the sanction of direct 
enforceability in a court of law. 

No doubt, it has been pointed out by Sir Berriedale Keith in his 
edition of Ridge’s Constitutional Law of England that ultimately 
the constitutional conventions in England have the sanction of the 
force of law. This sanction lies in the fact that a Ministry which defied 
the Commons would find itself without legal authority to expend funds, 
and on the expiration of the annual Army and Air Force Act the 
maintenance of these forces would be illegal. The Courts would not 
support the Ministry in any illegal measures. The Ministry would 
thus be forced to resign or the Government of the country would come 
to a standstill. Although thus ultimately it is the force of law that 
serves as the sanction behind the constitutional conventions in England, 
there is no direct means of enforcing in a court of law the constitutional 

conventions. 

So far as this point is concerned, the similarity between the 
constitutional conventions of England and the Directive Principles of 
State Policy in the Indian Constitution seems to be indisputable. Just 

11 . Growth of the English Constitution by Freeman. (Taken from Dicey’s Intro¬ 
duction to the Study of the Law of the Constitution, 9th Edition, Pages 418—419.) 
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as in the case of constitutional conventions in England, so in the case 
of Directive Principles of State Policy the vigilant and lively public 
opinion inside and outside Legislatures may operate as the sanction 
behind the Directive Principles. If such sanctions have been effective 
in England, there does not seem to be any reason why with the growth 
of healthy political life in India, they should not be effective here also. 

But a good deal will depend upon the public and the leaders of 
the public and the political education of the masses as well as of the 
classes. But if the people of the country and their leaders do not avail 
themselves of the opportunities afforded by the Constitution that will 
not be a fault of the Constitution. It is in the hands of the people by 
their apathy and indifference to reduce to a farce and a mere scrap of 
paper the best of the constitutions that can be conceived and framed. 
It is an old adage that a people gets the kind of government it deser¬ 
ves. So it is up to the people of India to make the best of their 
Constitution that has been framed, and make its idealism a blessing 

and not a mockery. If they fail to do so the fault will not be that of 
the Constitution. 

There is another aspect of the Directive Principles which must be 
specially mentioned. As already pointed out above, Directive Principles 
are the deliberate formulation of the heads of national policy, not by 
any particular political party in a party convention or by a mere 
legislative body but by the representatives of a nation assembled in 
solemn conclave to lay down the constitution for the government of 
the country. To adopt the words of the late Chief Justice Kania of 
India, the Directive 'Principles represent not the ‘temporary will of 
a majority’ in the Legislature but the deliberate wisdom of the nation, 
exercised while settling the paramount and permanent law qf the 
country. 1 " Hence the political, social and economic ideology expressed 
in the Directive Principles and forming part of the Constitution is in¬ 
tended to impart continuity to the national policies and make them 
comparatively free from the vicissitudes of fortune of political parties, 
who may come into and go out of power from time to time. 

Thus, apart from the legal aspect the formulation of these princi¬ 
ples in the Constitution will, it seems to us, more effectively help the 
nation in its progress to the goals set forth than if there was no defini¬ 
tion of the goals of public policy in the Constitution. 

See also Note 1 on Art. 37. 
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General 
Note 1 


( e ) Responsi¬ 
bility of the 
people 


( f ) Stability of 
national policy 


36 . In this Part, unless the context otherwise 

requires, “the State” has the same meaning as in 
Part III. 


Jammu and Kashmir 

Part IV of the Constitution does not apply to the State of Jamnr 
and Kashmir-See Art. 370 (1) read with the Constitution (Applica 
tion to Jammu and Kashmir) Order, 1950, Cl. 3. 

12 1950 S C 27 (42) [AIR V 37 C 6] : 1950 S C R 88 : 51 Cri L Jour 1383 (SCI 
Gopalan v. State of Madras. v ‘ 
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832 DEFINITION 

Cognate provision. 

Art. 12, the first article of Part III, of the Constitution is as follows: “In this 
Part, unless the context otherwise requires, “the State” includes the 
Government and Parliament of India and the Government and the Legis¬ 
lature of each of the States and all local or other authorities within the 
territory of India or under the control of the Government of India.” 

1. Scope. — This article adopts for the purpose of this Part the 
definition of the words “the State” in Art. 12, The notes under that 
article may be referred to. As seen there, a local authority like a 
municipality is covered by the words “the State”. And hence, these 
Directive Principles of State Policy are applicable to such municipal 
bodies also. 1 ' • 


37 . The provisions contained in this Part shall 
not be enforceable by any court, but the principles 
therein laid down are nevertheless fundamental in 
the governance of the country and it shall be the 
duty of the State to apply these principles in making 
laws. 

Cognate provision 

The State—Meaning of—See ART. 33. 


Synopsis 


1. Scope of the article. 

(a) Introductory. 

(b) Directive Principles—Instru¬ 

ment of Instructions—Com- 
, parison with. 

(c) Directive Principles and 

Fundamental Rights—Cor¬ 
relation. 


(f) Laws inconsistent with Direc¬ 

tive Principles—Validity. 

(g) Power of Court to take 

cognizance of Directive 
Principles. 

(h) Illustrative cases. 


(d) Directive Principles subject 

to other provisions of Con¬ 
stitution. 

(e) Power and duty of State to 

give effect to Directive 
Principles subject to other 
provisions of Constitution. 


(i) Value of Directive Principles. 

(j) Can the President withhold 

assent to Bill on ground of 
its being inconsistent with 
Directive Principles ? 


1, Scope of the article _This article states what is to be the 

legal effect of the principles of State policy laid down in Arts. 38 to 

51. The article comprises two parts : 

(a) that the provisions of this part are not enforceable by any 

court 1 ___ 

Article 36 — Note 1 

1 1952 All 753 (758) (Pr 20) [AIR V 39] (FB), Buddhu v. Allahabad Munici¬ 
pality. (Directives contained in Arts. 47 and 48 apply to Municipal Boards as 
much as to the State Government.) 

1953 Cal 333 (Pr 8) [AIR V 40 C 121], Mangru v. Budge Budge Municipality. 

^ Article 37 — Note 1 


1. 1953 Mad 21 (22) (Pr 3) [AIR V 40 C 8] (DB), Thomas M. In re. (Article 46 
does not confer any enforceable right on any one.) 
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1 (b) that nevertheless the principles laid down in them are of funda¬ 
mental importance in the governance of the country and it 
shall be the duty of the State to apply these principles in 
making laws. 

This means that subject to the condition that the principles are 
not enforceable by any court , they are of fundamental importance 
and should be given effect to by the Executive and the Legislature. 

The Directive Principles are like the constitutional conventions 
in England (see Part IV—General) and the Instrument of Instructions 
issued by His Majesty to the Governor-General under S. 13 of the 
Government of India Act, 1935. 2 Sub-section (2) of S. 13 of that Act 
provided as follows : 

“The validity of anything done by the Governor-General shall 
not be called in question on the ground that it was done otherwise 
than in accordance with any Instrument of Instructions issued to 
him.” 

It will be seen from the speech of Dr. Ambedkar in the Consti¬ 
tuent Assembly extracted, in the note ‘Part IV—General’ that he 
expressly stated that the Directive Principles are like the Instrument 
of Instructions which are issued to the Governor-General and the 
Governors of the Colonies and to those of India by the British Govern¬ 
ment under the Act of 1935. The only difference is that the Directive 
Principles are instructions to the Legislature and the Executive. 

As the Directive Principles are not enforceable by any Court, 
they cannot override the provisions relating to Fundamental Rights 
in Part III of the Constitution. 3 In the State of Madras v. Champa- 
kam Dorairajan , 4 the Supreme Court observed as follows : 

“The Directive Principles of the State Policy, which by 
Art. 37 are expressly made unenforceable by a court, cannot over¬ 
ride the provisions found in Part III which, notwithstanding other 
provisions, are expressly made enforceable by appropriate writs, 
orders or directions under Art. 32. The chapter of Fundamental 
Rights is sacrosanct and not liable to be abridged by any legisla¬ 
tive or executive act or order, except to the extent provided in the 
appropriate article in Part III. The Directive Principles of State 
Policy have to conform to and run as subsidiary to the chapter of 
Fundamental Rights. In our opinion, that is the correct way in 
which the provisions found in Parts III and IV have to be under¬ 
stood. However, so long as there is no infringement of any Funda¬ 
mental Right, to the extent conferred by the provisions in Part III, 

2 . 1951 Punj 93 (Pr 18) [A I R V 38 C 22] : I L It (1951) Punj 344 (DB), Om 
Parhash v. State of Punjab. 

3. 1952 Punj 309 (319) (Pr 39) [AIR V 39] : I L R (1952) Punj 381 : 1952 Cri L 
Jour 1313 (FB), Ajaib Singh v. Slate of Punjab. (Article 51 does not enable 
law to be made in violation of Fundamental Right though the law may be based 
on treaty with another country.) 

4. 1951 S C 226 (Pr 8) [AIR V 38 C 40] : 1951 S C R 525 (SC). (AIR 1951 Mad 
120, Affirmed.) 
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l.Ind.Con. 53. 
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Note 2 


there can be no objection to the State acting in accordance with 
the Directive Principles set out in Part IV, but subject again to the 
legislative and executive powers and limitations conferred on the 
State under different provisions of the Constitution.’* 

In that case the question was about the validity of the Communal 
Government Order of the Madras Government fixing proportionate 
seats for different communities for admission into educational institu¬ 
tions. It was held by the Supreme Court that the Communal Govern¬ 
ment Order offended the provisions of Art. 29 (2), which provides as 
follows : “No citizen shall be denied admission into any educational 
institution maintained by the State or receiving aid out of State funds 
on grounds only of religion, race, caste, language or any of them.” 

It was argued on behalf of the Government of Madras that having 
regard to the provisions of Art. 46 of the Constitution, the State is 
entitled to maintain the Communal Government Order and that if 
because of that Order the petitioner was unable to get admission into 
an educational institution, there was no infringement of her Funda¬ 
mental Rights. It was also contended that the provisions of Art. 46 
override the provisions of Art. 29 (2). Under Art. 46, the State is 
enjoined to protect with special care the educational and economic inter¬ 
est of the weaker sections of the people. The contentions on behalf of 
the Madras Government were rejected completely by the Supreme Court 
and it was held that a citizen cannot be denied his right under 
Art. 29 (2) on the ground of the State doing something in discharge 
of its duty under Art. 46 to promote with special care the educational 
interests of the weaker sections of the people. [Article 15 (4) has 
since been added into the Constitution by the Constitution (First 
Amendment) Act, 1951, enabling the State to make special provision, 
notwithstanding anything contained in Art. 29 (2), for the advance¬ 
ment of socially and educationally backward classes of citizens. See 
notes on Arts. 15 and 29. Thus the Fundamental Rights have been 
modified so as to promote the objects laid down in the Directive 
Principles in this part.] 

In Om Parkash v. State of Punjab , 5 6 7 it was held by the Punjab 
High Court that Art. 46 should be taken as an exception to Art. 29 (2). 
This was also the view of the dissenting Judge, Somasundaram J., in 
Champakam Dorairajan v. State of Madras? This view has now 
been definitely overruled by the Supreme Court decision in State of 
Madras v. Charnpakam Dorairajan 7 above referred to. 

Thus, the Supreme Court has clearly laid down that the Directive 
Principles of State Policy cannot justify any action by the State in 
derogation of any of the Fundamental Rights conferred by Part III of 
the Constitution. - 


5. 1951 Punj 93 (97) [AIR V 38 C 22] : ILR (1951) Punj 344 (DB). (This decision 
is not good law in view of AIR 1951 S C 226.) 

6. 1951 Mad 120 (Pr 59) [AIR V 38 C 14] : ILR (1951) Mad 149 (FB). 

7. 1951 S C 226 [AIR V 38 C 40] : 1951 S C R 525 (SC). 
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The Supreme Court has also laid down in the observations quoted 
above that the Directive Principles cannot override the other provi¬ 
sions of the Constitution, relating to the legislative and executive 
powers of the State and the limitations imposed thereon. Thus, the 
Supreme Court has clearly laid down that the Directive Principles are 
subject to the other provisions of the Constitution. In other words, the 
Directive Principles cannot be given effect to if they come in conflict 

in a particular case with the operation of any other provision of the 
Constitution. 


Article 37 
Note 1 

( d ) Directive 
Principles sub¬ 
ject to other 
provisions o £ 
Constitution 


To similar effect is the judgment of the Full Bench of the Bom¬ 
bay High Court in Fram Nuserwanji Balsara v. State of Bombay . 8 
In that case, the question was about the effect of Art. 47, under 
which, among other things, the State is enjoined to endeavour to 
bring about the prohibition of the consumption, except for medicinal 
purposes, of intoxicating drinks and of drugs which are injurious to 
health. The point under discussion was about the validity of certain 
provisions of the Bombay Prohibition Act (25 of 1949). One of the 
questions raised in this connection was about the legislative competence 
of the Bombay Legislature to enact the provisions, having regard to 
the relevant provisions of the Government of India Act, 1935. In that 
connection, although the Act in question was one passed long before 
the coming into force of the Constitution, reference was made for some 
reason, which is not clear, to the provisions of Art. 47 above referred 
to in support of the argument in favour of the competency of the Bom¬ 
bay Legislature. The Full Bench rejected the contention pointing out 
that Art. 47 cannot confer legislative competency where it was other¬ 
wise lacking. Chagla, C. J., who delivered the judgment of the Full 
Bench, observed as follows in the course of his judgment : 

Article 37 of the Constitution provides that the Directive 
Principles are ‘fundamental in the governance of the country’ but 
are not enforceable by any court. They are in the nature of Instru¬ 
ment of Instructions, which both the Legislature and the Executive 
are expected to respect and to follow, but they do not confer any 
legislative competence on a Legislature in respect of any matter over 

which it has no competence/’ 

% 

In State of Madras v. Champakam Dorairajan , 9 the Supreme (e) Power and 
Court observed that so long as there is no infringement of any Funda- duty of State to 
mental Right, to the extent conferred by the provisions of Part III, f£ ve effect . to 
there can be no objection to the State acting in accordance with the ciples subject to 
Directive Principles set out in Part IV, but subject again to the legis- other provisions 
lative and executive powers and limitations conferred on the State ° f Constitution 
under different provisions of the Constitution. Thus the power of the 
State to make laws in accordance with the Directive Principles but 
subject to the other provisions of the Constitution, is beyond question. 

8. 1951 Bom 210 (Pr 16) [AIR V 38 C 42] 7l L R (1951) Bom 17 : 52 Cri L Jour 
80 (FB). (The case went up in appeal to Supreme Court : See AIR 1951 S C 318 
—But the point here stated is not affected by the appeal.) 

9. 1951 S C 226 (Pr 8) [AIR V 38 C 40] : 1951 S C R 525 (SC). 
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( f )^Laws in¬ 
consistent with 
Directive Prin¬ 
ciples—Validity 


( g ) Power of 
Court t o take 
cognizance o f 
Directive Prin¬ 
ciples 


But clearly, the effect of Art. 37 is not merely permissive. ■ It is 
much more than that. The article makes it the duty of the State to 
apply the Directive Principles in making laws. The Supreme Court in 
the observations above referred to, would never have meant to say 
that Art. 37 only permits legislation in accordance with Directive 
Principles. The observations of the Supreme Court were directed to 
pointing out that in seeking to make laws according to the Directive 
Principles, the State could not transgress the provisions relating to 
Fundamental Rights and other provisions of the Constitution. 

But the question has been raised as to whether legislation other 
wise in accordance with the Constitution but inconsistent with ,the 
Directive Principles will be valid. Thus, for instance, suppose a law is 
made to abolish prohibition, which the State is enjoined to promote 
under Art. 47, or suppose the State makes a law in pursuance of a 
policy to discourage village panchayats contrary to Art. 40. Will’such 
laws be valid ? The answer to the question seems to be quite, clear. 
Supposing such a law is held invalid by a Court as being contrary to 
the provisions of Part IV, the Court will only be enforcing such provi¬ 
sions. Such enforcement is clearly against the prohibitory provisions 
of Art. 37. As pointed out in note “Part IV General,” the sanction 
behind the Directive Principles is not by direct enforcement by a court 
declaring as ultra vires any law on the ground of its contravening the 
Directive Principles. The sanction is only that of public opinion which 
can be made equally potent. The suggestion made by the learned 
writer of an article in the Madras Law Journal 10 that the law which 
is otherwise in accordance with the Constitution but inconsistent with 
the Directive Principles, will be ultra vires , is, it is submitted, not 
correct. While the suggestion is based on the fact that the Directive 
Principles are fundamental in the governance of the country and that 
the State is enjoined, as a duty, to apply the Directive Principles in 
making laws, the suggestion overlooks the fact that these provisions of 
Art. 37 are subject to the opening clause of the article, namely, that 
the provisions contained in this part shall not be enforceable by any 
Court. 

Then the question arises as to whether a court of law would be 
entitled to take into consideration the Directive Principles in any case. 
The answer to this question is a clear ‘Yes.’ By taking into considera¬ 
tion the Directive Principles the Court will not be “enforcing” them 
but merely taking cognizance of the fact that they are fundamental in 
the governance of the country. 

The following are some of the ways in which Directive Principles 
can be taken into consideration by a court of law in deciding cases. 
Firstly , as the preamble to an Act has no direct operative effect nor 
can override the clear provisions of an enactment, (see Preamble 
Note 1) so also the Directive Principles cannot be relied on when a 
question of the interpretation of the Constitution arises for overriding 


10. “Prohibition: Constitutional Position Regarding” by K. Venkoba Rao, M. L., 
Advocate, Madras, (1953) 1 M L J (Journal) 9 (11). 
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a clear provision of the Constitution. 11 But when there is doubt or 
ambiguity in enactment, reference to preamble, when it is likely to be 
helpful in throwing light on the meaning of the provisions, is not for¬ 
bidden. (See Preamble Note 1.) Similarly, it is conceived that there 
would be no objection to reference to Directive Principles for under¬ 
standing the meaning of the provisions of the Constitution which are 
doubtful or ambiguous. Secondly, the Directive Principles clearly con¬ 
stitute a part of the scheme of the Constitution. Whenever a question 
arises before a Court whether in interpreting an ambiguous provision 
in the Constitution or otherwise as to the scheme of the Constitution, 
reference to the Directive Principles will not be forbidden. Thirdly , 
Art. 19 authorises the imposition of reasonable restrictions on the 
Fundamental Bights granted by the article. In considering what is a 
reasonable restriction, the provisions of the chapter • on Directive 
Principles will be clearly relevant. A restriction which promotes one 
of the objects mentioned in the provisions relating to Directive Princi¬ 
ples will naturally be regarded as reasonable by the Court. 12 Fourthly , 
when a question arises as to whether a certain matter is for the public 
benefit, or in public interest, (as for instance, while considering the 
restrictions on Fundamental Rights under Art. 19) a reference to the 
Directive Principles would be relevant. The above are illustrative of 
the way in which a Court would be entitled to take into consideration 
the Directive Principles. Those principles are bound to influence the 
decisions of Courts in any number of ways. 

A few decided cases may be referred to here to illustrate how the 
Directive Principles may be legitimately considered by the Courts while 
adjudicating on the controversies before them. In State of Bihar v. 
Kameshwar Singh, 13 the Supreme Court relied upon both the Preamble 
to the Constitution as well as Art. 39 of the Directive Principles of 
State Policy in arriving at its decision that certain zamindari aboli¬ 
tion legislation had been passed for a public purpose within the mean¬ 
ing of Art. 31 of the Constitution. A similar course was also followed 
in Suryapal Singh v. U. P. Government u by a Full Bench of the 
Allahabad High Court. As was expressed in the latter case, a law 

11. “Prohibition : Constitutional Position Regarding” by K. Venkoba Rao, M. L., 
Advocate, Madras. (1953) 1 Mad L Jour (Jour) 9 (11). 

12. 1951 S C 318 (329) (Pr 25) [AIR V 38 C 55] : 1951 SCR 682 : 52 Cri L Jour 
1361 (SC), State of Bombay v. F. N. Balsara. (Article 47 under which the State 
is enjoined to bring about prohibition of consumption of intoxicating drinks 
except for medicinal purposes may be taken into account when considering the 
reasonableness of the provisions of a prohibition law under Art. 19.) 

1953 Orissa 171 (177) (Pr 20) [AIR V 40 C 58] : ILR (1953) Cut 45 (DR), State of 
Orissa v. Mt. Kaviala Debi. 

13. 1952 S C 252 (Pr 52) [A I R V 39] : 1952 SCR 889, 1020, 1056 : I L R 
31 Pat 565 (SC). 

14. 1951 All 674 (683) [AIR V 38 C 182] : I L R (1952) 2 All 46 (FB). 

[See also 1951 Pat 91 (Pr 89) [AIR V 38 C 15]: ILR 30 Pat 454 (SB), Kameshwar 
Singh v. Stale of Bihar. (Connotation of the expression “public purpose’ in 
the Indian Constitution is fairly wide and comprehensive because it embraces 
all purposes of the Union or a State.)] 
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Article 37 made for the purpose of securing an aim declared in the Constitution 

Note 1 to be a matter of State Policy is for a public purpose.- 

In Mangru v. Budge Budge Municipality , 15 it was held by a 
single Judge of the Calcutta High Court that the Municipality of Budge 
m Budge had no jurisdiction under the Bengal Municipal Act to close 
down slaughter houses in the Municipality so long as the law was as 
he supposed it to be, in spite of the fact that under Art. 48 of the 
Directive Principles of State Policy the “State” (which included the 
Municipality) was under a duty to take steps for prohibiting the 
slaughter of cows and calves. It was held that the Directive Principles 
were not enforceable by any Court and the Municipality was not justi¬ 
fied in acting contrary to the law on the ground of acting according 
to the Directive Principles in Part IV of the Constitution. The decision 
shows that so long as there is a valid law in force that law has to be 
complied with, although non-compliance may be more in accord with 
the Directive Principles of State Policy. This decision illustrates the 
proposition that a law may be valid though inconsistent with the 
Directive Principles of State Policy, although a law inconsistent with 
Fundamental Bights will be void. 

The decision, however, went up in appeal before a Full Bench of 
the Calcutta High Court in Budge Budge Municipality v. Mangru. 16 
In that appeal the majority of the Full Bench held, contrary to the 
decision of the single Judge in the lower Court, that the Municipality 
had, under the Municipal Act, a discretion in the matter of keeping 
open slaughter houses within municipal limits and was not bound to 
keep open slaughter houses for the benefit of any person who wanted 
to carry on trade as a dealer in meat. It was held that the Munici¬ 
pality acted quite within its powers in deciding to close down the 
slaughter houses for slaughter of cows, calves, -etc. It is clear that 
when there is no legal obligation to keep open the slaughter houses, 

• the action of the municipality in closing down slaughter houses for the 

slaughter of cows and calves would be in accordance with Directive 
Principles of State Policy and, not being in infringement of any law, 
would be perfectly valid. The view of the Full Bench thus illustrates 
the proposition in Champakam Dorairajan's case that when there is 
no inconsistency with the Fundamental Bights or any provisions of 
the Constitution, the State is free to give effect to the Directive 
Principles. 

This principle is also illustrated by the Full Bench decision of the 
Allahabad High Court in Buddhu v. Municipal Board , Allahabad. 17 
In that case it was held that the Allahabad Municipality was, equally 
with the State Government, under a duty, under Art. 47, to take 
steps for raising the level of nutrition and standard of living of the 
people and with a view to this end might prohibit the slaughter of 
cows, calves, bulls and bullocks within the municipality to enable the 

15. 1953 Cal 333 (Pr 8) [AIR V 40 C 121]. 

16. 1953 Cal 433 (Pr 50) [AIR V 40 C 165) (SB). 

17. 1952 All 753 (Pr 20) [AIR V 39] (FB). 
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public to have a sufficient supply of milk and also to ensure that a 
sufficient number of draught cattle were available for agricultural 
operations. It was also held that if such prohibition affected the Funda¬ 
mental Right of persons under Art. 19 (1) (g) to carry on any trade, 
business or occupation they chose, such restriction on Fundamental 
Right was justified in view of the Directive Principles in Arts. 47 
and 48, as a ‘reasonable’ restriction under Art. 19 (6). 

The real question under Art. 37 is whether a law which is incon¬ 
sistent with the Directive Principles can be valid and if such law can 
be valid, what purpose is served by providing that the Directive 
Principles are of fundamental importance and that it is the duty of 
the State to apply them in making laws. On this question, as already 
said, although a law cannot be impugned as being inconsistent with 
Directive Principles of State Policy, it does not mean that such princi¬ 
ples have no place in the judicial consideration of questions coming 
before the Courts. The Directive Principles apart from their political 
and psychological value, pointed out in note ‘Part IV —General’, have 
a legal importance as well, in the sense that in proper c^ses they will 
be taken into consideration by the Courts in the adjudication of con¬ 
troversies before them. 

The question has also been raised whether the President can 
withhold his assent to a Bill under Art. Ill on.the ground of such 
Bill being in contravention of the Directive Principles. Article 111 
gives the President an absolute power to refuse assent to a Bill passed 
by both Houses of Parliament and there is no limitation on such power 
with reference to the ground on which the President may withhold his 
assent to the Bill under that article. Hence there does not seem to be 
any legal objection to the President refusing his assent to a Bill on 
the ground of its inconsistency with the Directive Principles of the 
State Policy. But the question whether the President as the constitu¬ 
tional head of the Government acting on the advice of his Ministry 
will be free to refuse assent to a Bill passed by both Houses of Parlia¬ 
ment when the Ministry is backing the Bill is a different one. For 
further discussion, see Note 1 on Art. 111. 


Article 37 
Note 1 


0) V a 1 u e of 
Directive Prin¬ 
ciples 


(j) Can the Pre¬ 
sident withhold 
assent to Bill on 
ground of its 
being inconsis¬ 
tent with Direc¬ 
tive Principles ? 


38 . The State shall strive to promote the welfare 
of the people by securing and protecting as effec¬ 
tively as it may a social order in which justice, 
social, economic and political, shall inform all the 
institutions of the national life. 


State to secure 
a social order for 
the promotion of 
welfare of the 
people. 


Cognate provision 

The State — Meaning of—See ART. 3G. 

1. Public welfare through justice. — If this article is 
analysed it will be seen that the object of the article is the promotion 
of the welfare of the people. The means by which this object is to be 
secured is to establish a particular kind of social order. The essence of 



Article 38 
Note 1 


* 


Certain prin¬ 
ciples of policy 
to be followed by 
the State. 
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this social order is to be that justice, social, economic and political* 
should be its keynote and should inform all the institutions of national 
life. Thus, public welfare through justice is the core of the article. 
Welfare and justice may, therefore, be said to be the twin objects of 
the Constitution. 

The Preamble to the Constitution also sets forth in the forefront 
of the objectives sought to be secured, justice, social, economic and 
political. The same ideal is repeated in this article with an addition in 
two respects: 

firstly , the justice is to be translated into the terms of a social 
order in which justice, social, economic and political shall in¬ 
form all the institutions of the national life ; 

secondly , the object of establishing such a social order is given, 
such object being the welfare of the people. 

Thus, the ideal set forth in the Preamble is amplified and clari¬ 
fied in this article by its being shown what is meant by justice, social, 
economic and political, and also by stating what is the object of having 
such justice. 

This article, although it amplifies the objects set out in the Pream¬ 
ble, is of a general nature. The next article is tnore specific although 
of a comprehensive character. Each of the subsequent articles in this 
Part, however, deals with a particular head of policy. 


39 . The State shall, in particular, direct its 
policy towards securing — 

(a) that the citizens, men and women equally, 
have the right to an adequate means of 
livelihood; 

(b) that the ownership and control of the 
material resources of the community are 
so distributed as best to subserve the 
common good ; 

0 

(c) that the operation of the economic system 
does not result in the concentration of 
wealth and means of production to the 
common detriment; 

(d) that there is equal pay for equal work for 
both men and women ; 

(e) that the health and strength of workers, 
men and women, and the tender age of 
children are not abused and that citizens 
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are not forced by economic necessity to 
enter avocations unsuited to their age or 
strength; 

(f) that childhood and youth are protected 
against exploitation and against moral and 
material abandonment. 


Cognate provision 

The State—Meaning of—See ART. 36 


Synopsis 


1. Scope of the article. 

(a) Welfare of workers and fair 

distribution of wealth. 

(b) Full employment. 

(c) Adequate wages. 

(d) Humane conditions of work. 


(e) Equality between sexes. 

(f) Distribution of wealth. 

(g) Judicial cognizance of article. 

2. Citizens. 

3. Clauses (b) and (c). 


1. Scope of the article. — This article particularises some of 
the methods by which the goal of general welfare through justice, 
translated into the terms of a new social order, is to be achieved. The 
article contains six clauses which broadly fall into two divisions. 
Clauses (a), (d), (e) and (f) deal specially with the tvelfare of workers , 
and els. (b) and (c) deal with the distribution of wealth. 

A study of the Directive Principles shows that there is a distinct 

emphasis on justice to workers. This justice may be regarded as falling 
under three heads: 

(i) right to work, that is, right to get work, which would yield an 

adequate means of livelihood; 

(ii) an adequate wage for the work ; and 

(iii) reasonable and humane conditions of work. 

These three different aspects are found provided for in the Directive 
Principles in more than one article. 

Thus, Art. 39, cl. (a) directs the State to see that all citizens have 
an adequate means of. livelihood. Article 41 provides that the State 
should, within the limits of its economic capacity and development, 
make effective provision for securing the right to work. Similarly, 
under Art. 43, the State is enjoined to endeavour to secure, by suitable 
legislation or economic organization or in any other way, to all 
workers, agricultural, industrial or otherwise, work. 

As regards the right to adequate wages, this again is expressed in 
several articles. In Art. 39 (a), the State is directed to see that citi. 
zens, men and women equally, have a right to an adequate means of 
livelihood. Under Art. 43, the State is enjoined to endeavour to secure 
to all workers a living wage and conditions of work ensuring a decent 
standard of life and full enjoyment of leisure and social and cultural 
opportunities. Under Art. 39, cl. (d), the State is directed to see that 
there is equal pay for equal work for both men and women. Again 


Article 39 
Note 1 


(a) W e 1 f are of 
workers and fair 
distribution o f 
wealth 


(b) Full em¬ 
ployment 


(c) Adequate 
wages 
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Article 39 
Note 1 


(d) Humane 
c o n d i t i ons of 
work 


(e) Equality 
between sexes 


(f) Distribution 
of wealth 

(g) J u d ic i a 1 
cognizance of 
article 


under cl. (f) of the article, the State is to direct its policy to securing 
that childhood and youth are protected against exploitation and 
against moral and material abandonment. There is again a general 
directive to the State under Art. 47 to regard the raising of the level 
of nutrition and the standard of living of its people. In addition to 
these provisions, the direction that too much concentration of wealth 
or of material resources in the hands of a few people should be avoid¬ 
ed, itself implies that the worker should have a liberal share in the 
nation’s wealth. 

As regards conditions of work, this aspect also is emphasized in 
several articles. For instance, under Art. 39, cl. (e), the policy of the 
State should be to see that the health and strength of the workers, 
men and women, and the tender age of children are not abused, and 
that citizens are not forced by economic necessity to enter avocations 
unsuited to their age and strength. Under cl. (f) of the same article, 
childhood and youth are to be protected against exploitation and 
against moral and material abandonment. Under Art. 42, the State 
is specifically enjoined to make provision for securing just and humane 
conditions of work and for maternity relief. Again under Art. 43, the 
State is to endeavour to secure to all workers conditions of work 
ensuring a decent standard of life and full enjoyment of leisure and 
social and cultural opportunities. 

Thus, the three aspects of the welfare of workers have received 
special attention at the hands of the Constituent Assembly in these 
Directive Principles of State Policy. 

The aspect of justice in the provisions relating to workers is 
brought out also in the fact that equality between men and women 
has been enjoined in regard to the right to an adequate means of liveli¬ 
hood (cl. (a)), and also in regard to rate of payment for work (cl. (d)). 

The other subject covered by this article is, as already stated, 
distribution of wealth in the nation. This is dealt with in els. (b) and (c). 

As seen in Note 1 on Art. 37, the Directive Principles of State 
Policy can be taken into consideration by the Court when applying 
the provisions of the Constitution and in interpreting them. Thus, in 
construing the meaning of the expression "public purpose’’ in Art. 31 
and in determining whether a certain Act providing for the acquisition 
of rights in property compulsorily is for public purpose, the provisions 
of els. (b) and (c) may be considered by the Court. Thus, in State of 
Bihar v. Kameshwar Singh} the Zamindari Abolition Act, which was 
in question in that case, was held to have been passed for a public 
purpose and in arriving at this conclusion the Supreme Court took 
into consideration the provisions of els. (b) and (c) of this article 
Mahajan, J., observed as follows in the course of his judgment : 

"The Preamble of the Constitution says that India has been 
constituted into a Sovereign Democratic Republic to secure to all 

Article 39 — Note 1 

1. 1952 S C 252 (Pr 52) [AIR V 39] : 1952 SCR 889, 1020 & 1056 : I L R 31 Tat 
565 (SC). 
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its citizens justice, social, economic and political. Article 39 of the 
Directive Principles of State Policy states as follows : ‘The State 
shall, in particular, direct its policy towards securing that the owner¬ 
ship and control of the material resources of the community are so 
distributed as best to subserve the common good; and that the opera¬ 
tion of the economic system does not result in the concentration of 
wealth and means of production to the common detriment.’ Now, 
it is obvious that concentration of big blocks of land in the hands 
of a few individuals is contrary to the principles on which the 
Constitution of India is based. The purpose of the acquisition con¬ 
templated by the impugned Act, therefore, is to do away with the 
concentration of big blocks of land and means of production in the 
hands of a few individuals and to so distribute the ownership and 
control of the material resources which come in the hands of the 
State as to subserve the common good as best as possible. In other 
words, shortly put, the purpose behind the Act is to bring about a 
reform in the land distribution system of Bihar for the general 
benefit of the community as advised.” 

Similarly, in Raj Rajenclra Maloji Rao v. State of Madhya 
Bharat? a Full Bench of the Madhya Bharat High Court, in dealing 
with the validity of another Act of a similar type, cited passages from 
the Supreme Court judgment referred to above and observed as follows: 

“Jagir lands were taken in order to avoid concentration of large 
blocks of lands in a few hands and to follow the Directive Principle 
laid down in Art. 39 (b) and (c) of the Constitution. These Directive 
Principles are as follows .... Evidently the object of this legislation 
is to distribute the ownership and the control of the material resources 
so as to subserve best the common good and to avoid concentration 
of wealth and means of production to the common detriment.” 

2. Citizens. — For definition of citizen, see notes on Art. 5. 
See also Art. 19, Note 15. The corporation is not a citizen within 
the meaning of cl. (a) of this article. “Citizens” under this clause must 
be ‘men and women”. 1 

3. Clauses (b) and(c).—As seen in Note 1, Acts for the abolition 
of zamindari system have been held to promote the ends mentioned in 
els. (b) and (c), and as such to subserve a public purpose within the 
meaning of Art. 31. 


40 . The State shall take steps to organise village 
panchayats and endow them with such powers and 
authority as may be necessary to enable them to 
function as units of self-government. 

2. 1953 Madh B 97 (Pi- 4) [AIR V 40 C 46] (FB). 

Article 39 — Note 2 

1. 1952 Funj 9 (Pr 54) [AIR V 39 C 2] : I L R (1952) Punj 11 (DB), Jupiter Gene, 
rcil Ins. Co. v. Rajagopalan. 
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Notes 1-3 


Organisation of 
village pancha¬ 
yats. 
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ORGANISATION OF VILLAGE PANCHAYATS 


Article 40 
Note 1 


Right to work, 
to education and 
to public assis¬ 
tance in certain 
cases. 


V 


Cognate provision 

The State—Meaning of—See ART. 36. 

1. Scope—The revival of village panchayats is an old cry with 
Indian publicists. This article, however, did not find a place in the 
original draft of the Constitution and was inserted owing to the in¬ 
sistent demand of a majority of members that the importance of village 
panchayats should find a place in the Constitution. It is a controversial 
question, however, whether judicial powers must be entrusted to village 
panchayats. The opinion of some very high placed persons seems to 
be against the wisdom of such a step. 1 No doubt, there is a crying 
need for elimination of law’s delays and the simplification of legal 
procedure, but it may be doubted whether the entrusfcment of judicial 
power to lay bodies of villagers without legal education and training 
will solve the problem satisfactorily. Society seems to have advanced 
too far for such methods of administration of justice, except in very 
simple cases. 

41. The State shall, within the limits of its 
economic capacity and development, make effective 
provision for securing the right to work, to education 
and to public assistance in cases of unemployment, 
old age, sickness and disablement, and in other cases 
of undeserved want. 

Cognate provision 

The State—Meaning of—See ART. 36. 

1. Scope of the article. —This article places upon the State the 
responsibility of finding work for all people and also to provide for 
education and give relief in case, of unemployment, old age, sickness 
and disablement and in other cases of undeserved want. The State is 
to do these things within the limits of its economic capacity and 
development. The article is of a mixed nature. It contains three ideas ; 
(a) right to work, (b) right to education and (c) right to relief in case 
of want. The right to work is covered also by Art. 39, cl. (a) and by 
Art. 43. As regards the right to education, Art. 45 provides that the 
State shall endeavour to provide within a period of ten years from the 
commencement of the Constitution for free and compulsory education 
for all children until they complete the age of fourteen years. 

A provision for relief in case of undeserved want is a common 
feature of modern States and in advanced countries much progress is 

Article 40 — Note 1 

1. See 1953 Mad 388 (389) (Pr 1) [A I R V 40 C 137] : 1953 Cri L Jour 653, Ven - 

katachala Naickenv. Panchayat Board. (Per Somasundram , J _“This case is 

a good instance to show that in this country the Panchayat Courts ought not 
to be invested with criminal jurisdiction. They seem to be carried away by the 
local politics and the criminal feelings that they happen to entertain against 
persons.”) 
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made in this direction, though in India nothing substantial has been 

done till now. No doubt, the limits of the economic capacity of the 

State have to be taken into account and unless substantial improve. 

ment is made in the material and economic capacity of the country 

much progress cannot he expected in the matter of public assistance to 
the needy. 

42 . The State shall make provision for securing 
just and humane conditions of work and for mater¬ 
nity relief. 

COGNATjJ PROVISION 
The State—Meaning of—See ART. 36. 

1. Scope of the article -As stated in Note 1 on Art. 39, 

concern for the worker and his welfare is one of the dominant notes of 
the Part on Directive Principles of State Policy. Under this article, 
the State is enjoined to make provision for securing just and humane 
conditions of work and for maternity relief. Under Art. 39, cl. (e), 
the State is asked to direct its policy towards securing that the health 
and strength of the workers, men and women, and the tender age of 
children are not abused, and that citizens are not forced by economic 
necessity to enter avocations unsuited to their age and strength. 
Similarly, cl. (f) of Art. 39 wants the State to try to see that child¬ 
hood and youth are protected against exploitation and against moral 
and material abandonment. Under Art. 43 the State is to try to secure 
to all workers conditions of work ensuring a decent standard of life and 
enjoyment of leisure and social and cultural opportunities. It will be 
noticed that under Art. 42 it is peremptorily required to make provi¬ 
sion for securing just and humane conditions of work and for mater¬ 
nity relief. The language used in Art. 42 is in contrast with that in 
some other articles in the same Part in which it is provided that 
the State shall endeavour to do something or to direct its policy 
towards securing certain objects or to take some steps to do somethin-. 
This shows the importance which the Constituent Assembly attached 

to the matter of securing just and humane conditions for workers and 
providing maternity relief. 


43 . The State shall endeavour to secure, by suit¬ 
able legislation or economic organisation or in any 
other way, to all workers, agricultural, industrial or 
otherwise, work, a living wage, conditions of work 
ensuring a decent standard of life and full enjoy¬ 
ment of leisure and social and cultural opportunities 
and, in particular, the State shall endeavour to pro¬ 
mote cottage industries on an individual or co¬ 
operative basis in rural areas. 


Articles 41* 
42, 43 


Provision for 
just and humane 
conditions o f 
work and mater¬ 
nity relief. 


Living wage, 
etc., for workers. 
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LIVING WAGE, ETC., FOB WORKERS 


Article 

Note 


Uniform 
code for 
citizens. 


43 Cognate provision 

1 The State—Meaning of—See ART. 36. 

1. Scope of the article. — This article again shows the special 
concern of the Constituent Assembly for the welfare of the workers. 
The article enjoins the State to endeavour to secure to all workers, 
agricultural, industrial or otherwise, work, a living wage and decent 
conditions of work, so as to ensure to the workers sufficient leisure and 
the enjoyment of social and cultural opportunities. 1 It will be seen 
thus that the article combines in one provision all the three aspects of 
labour welfare mentioned in the notes on Art. 39, namely, full 
employment, an adequate return for the work and decent conditions of 
work. The other articles in which tti® same topic has been dealt with 
have been referred to in Note 1 on Art. 39 and the notes on Arts. 41 
and 42. This article contains a rider to the effect that in particular, 
the State shall endeavour to promote cottage industries on individual 
or co-operative basis in rural areas. From the context in which the 
article occurs, it seems that while the previous articles have in special 
view workers in industrial concerns, this article is general and applies 
to all classes of workers and also to workers whether employed by 
others or working independently. 


civil 44. The State shall endeavour to secure for the 
the citizens a uniform civil code throughout the terri¬ 
tory of India. 

COGNATE PROVISION 
The State—Meaning of—See ART. 36. 

1. Scope of the article.— Under Art. 25 freedom of conscience 
and the right freely to profess, practise and propagate religion have 
been conferred on all persons as a Fundamental Right under the 
Constitution. But at the same time, the article saves the power of the 
State to make laws regulating or restricting secular activity which 
may be associated with religious practice, or providing for social 
welfare and reform. Thus, the Fundamental Right as to freedom of 
religion does not preclude the State from making laws for introducing 
social reforms or for restricting or regulating secular activity although 
such activity may be associated with religious practice. Hence, as seen 
in the notes on Art. 25, there is no constitutional impediment to 
legislation affecting the personal law of the people. In fact, Entry 5 
in List 3 of Sch. VII expressly gives legislative power to the Parlia¬ 
ment as well as the State Legislatures to make laws relating to 
marriage and divorce, infants and minors, adoption, wills, intestacy 
and succession, joint family and partition, and all matters in respect 
of which parties in judicial proceedings were immediately before the 

Article 43 — Note 1 

1. 1953 Orissa 171 (177) (Pr 20) [AIR V 40 C 58] : I LR (1953) Cut 45 (DB), State 
of Orissa v. Mt. Kamala Debi. (Orissa Tenants Protection Act (3 of 1948), 
Ss. 4 and 6_Restrictions are reasonable and are in conformity witb Art. 43.> 
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commencement of this Constitution subject to their personal law. Articles 44, 

What Art. 44 aims at is that eventually there should be a uniform 45, 46 

civil code for all citizens of India and that instead of their being 

governed by separate systems of personal law in regard to marriage, 

divorce, succession and inheritance, adoption and other matters, they 

should be governed by one system of law on the basis of territoriality 

even with regard to the matters in which they are subject to different 

systems of personal law now. 

The reason for this provision is that it is considered that a uniform 
civil code will bring about uniformity in the way of life of the people, 
which in its turn will make for national solidarity and unity. The 
trend in modern times is everywhere in favour of having territorial 
laws in preference to personal laws (see for example, modern Turkey) 
and Art. 44 is an expression of that trend. 


45. The State shall endeavour to provide, with- Provision f o r 

in a period of ten years from the commencement of puLry^educ^: 
this Constitution, for free and compulsory education tionforchildre n- 

for all children until they complete the age of four¬ 
teen years. 

Cognate provision 

The State — Meaning of — See ART. 36. 

1. Scope of the article. — This article expresses a long cherish, 
ed ambition of the Indian people — free and compulsory elementary 
education for all children in the nation. Evidently the article aims at 
including even a part of secondary education within its ambit. The 
goal of free and compulsory elementary education for all children has 
been before the nation at least since the time of the Elementary Educa. 
tion Bill of the late Hon’ble Mr. Gokhale. The goal is yet to be realized. 

This article sets a time limit of ten years within which provision 
should be made for the achievement of the ideal set forth in it. 


46. The State shall promote with special care 
the educational and economic interests of the weaker 
sections of the people, and, in particular, of the Sche¬ 
duled Castes and the Scheduled Tribes, and shall 
protect them from social injustice and all forms of 
exploitation. 

Cognate provisions 

The State — Meaning of — See ART. 36. 

The Scheduled Castes and the Scheduled Tribes—Interpretation of_See 

1 ART. 366 (24) and (25). 


Promotion o f 
educational and 
econom ic 
interests of 
Scheduled 
Castes, Sche¬ 
duled T r i b e s 
and other 
weaker sections. 
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PROMOTION- OF INTERESTS OF WEAKER SECTIONS 


Article 46 

Note 1 


(a) General 


(b) This arti¬ 
cle and the prin¬ 
ciple of equality 
among all 
classes enacted 
in the Constitu¬ 
tion 


Synopsis 

1. Scope of the article. j 

(a) General. 

(b) This article and the princi¬ 

ple of equality among all 



classes enacted in the Con¬ 
stitution. 

“Weaker sections of the 
people.’’ 


1. Scope of the article—This article aims at the upliftment of 
backward communities, especially of Scheduled Castes and Scheduled 
Tribes. The article places on the State the duty to promote with special 
care the educational and economic interests of the weaker sections of 
the people, and in particular of the Scheduled Castes and Scheduled 
Tribes, and to protect them from social injustice and all forms of exploi¬ 
tation. As seen in the note on Art. 37, the Directive Principles of 
State Policy are not enforceable by a court of law 1 and do not control 
the provisions as to Fundamental Rights in Part III of the Constitu¬ 
tion. Hence, when there is a conflict between the Directive Principles 
and the Fundamental Rights, the latter will prevail and the State will 
not be able to justify any breach of Fundamental Rights by an appeal 
to the Directive Principles. 

Thus, under Art. 15 (1), the State shall not discriminate against 
any citizen on grounds only of religion, race, caste, sex, place of birth 
or any of them. Similarly, under Art. 29 (2) no citizen shall be denied 
admission into any educational institution maintained by the State or 
receiving aid out of State funds on grounds only of religion, race, caste, 
language or any of them. It was held by the Supreme Court 2 (confirm¬ 
ing on appeal the decision of the Madras High Court) that these provi¬ 
sions are not affected by Art. 46 and that, therefore, an infringement 
of such provisions cannot be justified on the ground that it was com¬ 
mitted by the State in pursuance of its duty under Art. 46. In order 
to enable the State to help backward classes of citizens by making 
special provisions for their benefit, although such provisions may involve 
discrimination against other classes of citizens, Art. 15 (4) was added 
by the Constitution (First Amendment) Act, 1951, S. 2. This provi¬ 
sion specifically refers to Art. 15 and Art. 29 (2) and says that not¬ 
withstanding anything contained in those provisions, the State shall 
not be prevented from making any special provision for the advance¬ 
ment of any socially and educationally backward classes of citizens, or 
for the Scheduled Castes and Scheduled Tribes. There is a similar 


Article 46 — Note 1 

1. 1953 Mad 21 (22) (Pr 3 ) [A I R V 40 C 8] (DB), Thomas M. In re. (Article 46 
does not create any enforceable right in favour of any one.) 

2. 1951 S C 226 (Prs 8, 11) [A I R V 38 C 40] : 1951 SCR 525 (SC), State of 
Madras v. Champakam Dorairajan. (Confirming AIR 1951 Mad 120.) 

[See also 1952 Bom 461 (Pr 4) [AIR V 39] : I L R (1953) Bom 44 (DB), Jagwant 
Kaur v. State of Bombay. (The fact that under Art. 46 the State is enjoined to 
promote with special care the educational and economic interests of the sche¬ 
duled caste does not mean that the State is permitted to discriminate in favour 
of Harijans so as to contravene the Fundamental Right conferred upon citizens 
by Art. 15 (1). Dictum—“We dare say that after the amendment [of Art. 15] 
it would be possible for the State to put up a Harijan colony in order to advance 
the interest of the backward class (referred to in cl. (4) of Art. 15*’) -.)] 
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provision in Art. 16 (4) with regard to appointments under the State. 
Under that provision reservation of appointments for members of back- 
ward classes is permitted. But unless a case comes strictly within the 
terms of exceptions like these, the Fundamental Rights guaranteed by 
Part III of the Constitution must prevail and their infringement can¬ 
not be justified on the basis of the Directive Principles. 

For instance, Art. 46 requires the State to promote with special 
care the educational and economic interests of the “weaker sections of 
the people . But Art. 15 (4), which creates an exception to Art. 15 
and Art. 29 (2), enables the State to make special provision only for 
the advancement of “socially and educationally backward classes of 
citizens”. Hence, unless a class of citizens is socially and educationally 
backward, discrimination in its favour under Art. 15 (4) "would be 
illegal although, for some reason, such class is regarded as a ‘weaker 
section’ of the people. For instance, it may be economically a weaker 
section of the people. But unless it is socially and educationally back¬ 
ward it will not be entitled to the benefit of Art. 15 (4). 

Conversely, a class of citizens may be socially and educationally 
backward but economically not so and may not be regarded as a weaker 
section of the people. In such a case, although Art. 46 may not apply 

Art. 15 (4) may apply. In the case of Scheduled Castes and Scheduled 
Tribes, however, both Art. 46 and Art. 15 (4) apply. 

The question as to whether a community falls under the descrip¬ 
tion of ‘a weaker section’ of the people is a matter for the Court to 
decide in each case. Similarly, whether a class of citizens is “socially 
and educationally backward” for the purpose of Art. 15 (4) or is a 
“backward class” within Art. 16 (4) is a matter for the Court to 
decide in each case. In Champakam Dorairajan v. State of Madras , 8 
'Vishwauatba Sastri, J., observed as follows about the claim of the 
non-Brahmin Hindus of the Madras Presidency to constitute one of the 
weaker sections” of the community : 


Article 46 
Note 1 


( c ) “ Weaker 

sections oi the 
people " 


I am unable to assent to the suggestion of the Advocate-Gene¬ 
ral that non-Brahmin Hindus constitute one of the ‘weaker sections 
of the community . A community which has furnished successive 
Vice-Chancellors of great distinction for all the three Universities in 
this State, several law officers of the State like Advocate-Generals, 
Public Prosecutors and Government Pleaders, distinguished Judges 
of this Court, competent administrative officers functioning both^in 
the Union Government and as heads of districts and departments in 
this State, physicians, surgeons and obstetricians of all-India reputa¬ 
tion, industrial magnates, mill owners and entrepreneurs of great 
business ability and affluence and nine out of twelve Ministers of 
this State administering its affairs to-day, cannot, with any sense 
of appropriateness, be described as a weak section of the body politic 
requiring discriminative protection against other sections. In all the 
competitive walks of lif e the members of the non-Brahmin Hindu 

3 . 1951 Mod 120 (132) [AIR V 38 C 14] : I L R (1951) Mad 149 (FB). 
l.Ind.Con. 54. 
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community are in the forefront having won their place, I dare say, 
by reason of their ability, industry, educational attainments and 
organising capacity. I am not bound, as a Judge, to affect a cloister¬ 
ed aloofness or seclusion from facts that every person in the State 
is aware of and to insist pedantically on detailed evidence of matters 
of common knowledge especially when dealing with the constitutional 
rights and privileges of citizens.” 

For definition of Scheduled Castes and Scheduled Tribes, see 
Art. 366, els. (24) and (25) read with Arts. 341 and 342. 

See also Note 1 on Art. 37. 


Duty of the 
State to raise the 
level of nutri¬ 
tion and the 
standard of 
living and to 
improve public 
health. 


47. The State shall regard the raising of the 
level of nutrition and the standard of living of its 
people and the improvement of public health as 
among its primary duties and, in particular, the 
State shall endeavour to bring about prohibition of 
the consumption except for medicinal purposes of 
intoxicating drinks and of drugs which are injurious 
to health. 


Cognate provision 

The State — Meaning of — See ART. 36 


1. Scope of the article. — This article deals specially with the 
duty of the State in the matter of raising the level of nutrition and 
the standard of living of the people, and in regard to the improvement 
of public health. In particular, the State is asked to bring about the 
prohibition of the consumption, except for medicinal purposes, of 
intoxicating drinks and of drugs which are injurious to health. 

The term “State” in this article, will include a Municipal Board. 1 
See also Note 1 on Art. 36. The promotion and maintenance of the 
health of the inhabitants of a municipality, including the raising of 
the level of nutrition, is a duty cast upon a Municipal Board not only 
under the municipal law but also under the Constitution. If, with a 
view to increasing the milk supply and the production of food grains, 
a Municipal Board, by framing a bye-law, placed a ban upon the 
slaughter of bulls, bullocks, cows and calves, the action would be in 
pursuance of a policy enjoined by the Constitution as well as the 
particular municipal law. 2 Article 48 contains a specific direction to the 
State that it should endeavour to take steps for prohibiting the slaugh¬ 
ter of cows and calves and other milch and draught cattle. Thus, the 
action of a Municipal Board, in prohibiting the slaughter of bulls, 
bullocks, cows and calves in a municipality, would be in accordance 
with the policy directed under both Arts. 47 and 48. So, when an 

Article 47 — Note 1 

1. 1952 All 753 (Pr 20) [AIR V 39] (FB), Budd.hu v. Allahabad Municipality. 

2. 1952 All 753 (Pr 20) [AIR V 39] (FB), Buddhu v. Allahabad Municipality . 
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objection is raised that such prohibition interferes with a citizen’s 
Fundamental Right of carrying on any occupation, trade or business 
under Article. 19 (1) (g), it would be open to the Court to take into 
consideration these two articles in determining whether the restric¬ 
tions imposed are reasonable within the meaning of Art. 19, cl. (0) 
See also Note 1 on Art. 37. 


Similarly, the closing down of municipal slaughter houses would 
^be in accordance with the policy directed by Arts. 47 and 48. But if 
under the law as it is, the municipality is bound to keep municipal 
slaughter houses open, it cannot, so long as the law is not changed 
close the slaughter houses merely because such closure will be in 
accordance with the Directive Principles of State Policy. See these 
aspects discussed in Note 1 on Art. 37. 


The directive in Art. 47 that the State should endeavour to bring 
about prohibition of the consumption of intoxicating drinks will not 
by itself confer legislative competency on a Legislature to pass a law 
to effectuate this policy where such competency is otherwise lackin" 3 
But where the validity of a law of prohibition is attacked as infring¬ 
ing the Fundamental Bight of citizens under Art. 19, this article may 
be taken into consideration and it may be held that in view of its pro 
visions the prohibition of the consumption of intoxicating drinks is a 
reasonable restriction.” 1 At the same time, the fact that medicinal 
preparations are expressly excepted from this article may also be taken 
into consideration and it may be held that the prohibition of all 
liquids containing alcohol, including toilet and medicinal prepara¬ 
tions, is unreasonable and violative of a citizen’s Fundamental Right 
under Art. 19. 6 b 


- Article 47 
Note 1 


48. The State shall endeavour to organise agri¬ 
culture and animal husbandry on modern and 
scientific lines and shall, in particular, take steps 
for preserving and improving the breeds, and prohi¬ 
biting the slaughter, of cows and calves and other 
milch and draught cattle. 


Cognate provision 

The State — Meaning of — See ART. 36. 


, 1 ',® COpe , ° f the article - — Under this article, the State is 
directed to endeavour to organize agriculture and animal husbandry 

on modern and scientific lines and in particular take steps for preserv- 

ing and improving the breeds and prohibiting the slaughter of cows 


3 - 0 “ m 210 j Pr 16) [AIR V 38 C 42] : I L R (195!) Bom 17 : 52 Cri L Jo, 
(113), Fram Nusserwanji Balsara v. State of Bombay 

V B USC> C Z (3 f U :Pr , 25) [A J V 38 ° 55 1 : 195 1 S C R 682 : 52 Cri L Jo, 
idbi (SC), State of Bombay v. F. N. Sahara. 

VeUSC ) C sL 6 t (3 f ) R (Pr ; 23) [A 1 R V 38 ° ’ ,5] : 1951 S C R G82 : 52 Cri L Jor 
•idbi (bC), State of Bombay v. F. N. Balsara. 
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PROTECTION OF MONUMENTS, ETC. 


Article 48 - 
Note 1 


and calves and other milch and draught cattle. The directive in this 
article is in accordance with India’s character as essentially an agri. 
cultural country. The directive to take step3- for prohibiting, the 
slaughter of cows and calves and other milch and draught cattle is 
specific in the matter. But such prohibition would also be covered.by 
the provisions of Art. 47 under which the State is directed to regard 
it as one of its primary duties to raise the level of nutrition and the 
standard of living of the people and the improvement of public health. 
See the note on Art. 47. 

This article, however, would not enable, by itself, a Municipal 
Board to prohibit the slaughter of cows or bullocks where under the 
existing municipal law the Municipality is not entitled to do so. But 
when there is no such legal compulsion to permit the slaughter of 
cows, etc., the Municipality is entitled to prohibit it (see this aspect 
discussed with reference to case-law in Art. 37, Note 1 and Art. 47 
Note 1). 


Protection of 
monuments and 
places and ob¬ 
jects of national 
importance. 


49. It shall he the obligation of the State to 
protect every monument or place or object of artis¬ 
tic or historic interest, declared by Parliament by 
law to be of national importance, from spoliation, 
disfigurement, destruction, removal,, disposal or 
export, as the case may be. 

COGNATE PROVISION 
The State — Meaning of — See ART. 36. 


1. Scope of the article.—The Directive Principles are not 
devoted exclusively to material ends. Cultural objects are not lost 
sight of. Article 41 calls upon the State to take steps within the limits 
of’ its economic capacity and development for securing the right of 
every one in the nation to education. Similarly, Art. 43 urges the 
State to secure to all workers conditions of work ensuring a decent 
standard of life and full enjoyment of leisure and social and cultural 
opportunities. Under Art. 45 the State is enjoined to take steps to 
introduce free and compulsory education for all children until they 
complete the age of fourteen years. These articles deal with the impor¬ 
tance of providing for the education of the youth of the nation. The 
present article also deals with a cultural object. It places the State 
under a duty to protect every monument or place or object of artistic 
or historic interest, declared by Parliament by law to be of national 
importance, from spoliation, disfigurement, destruction, removal, dis¬ 
posal or export, as the case may be. The article applies not only to 
monuments but also to places or objects. The monument or place or 
object must be of artistic or historic interest to come within the scope 
of this article. Further, the monument or place or object should be 


Article 48 — Note 1 

1. 1952 All 753 (Pr 20) [AIR V 39] (FB), Buddhu v. Allahabad Municipality. 
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declared by Parliament by law to be of national importance. 1 Thus, Article 49 
the article aims at the preservation of monuments, places and objects Note 1 
of national importance whether their interest is historical or artistic. 

As to the power of legislation on this subject, see Sell. VII, List 1 
Entry 67, and List 3 Entry 40. 

There is already on the statute book the Ancient Monuments 
Preservation Act, 1904, the object of which is to preserve to India its 
ancient monuments in antiquities and to prevent the excavation by 
unauthorised persons of sites of historic interest and value. 


50. The State shall take steps to separate the 
judiciary from the executive in the public services 
of the State. 

Cognate provision 

The State—Meaning of—See ART 36. 

1. Separation of Judiciary and Executive. — The separa¬ 
tion of the Judiciary from the Executive was one of the reforms for 
which Indian leaders had been agitating for a very long time before 
the advent of Independence. Hence, it is in the fitness of things that the 
matter has found mention in the Directive Principles of State Policy. 

The separation of the Judiciary from the Executive is an essential 
requirement for the maintenance of popular liberties. The reason is 
that such separation alone will ensure the independence of the Judici¬ 
ary and unless there is an independent Judiciary there can be no 
freedom in a country. As Montesquieu has put it “there is no liberty, 
if the power of judging be not separated from the legislative and 
executive powers.” 

Sidgwick in his Elements of Politics 1 says : 

“It is clearly desirable that the judicial functionary before 
whom the accused person is brought should be distinct from the 
executive and independent of its influence. This independence is 
further required to secure an impartial trial in any. case in which 
the conduct of private persons which is alleged to be illegal is certain¬ 
ly inconvenient to the executive. It is also required to secure the 
effectiveness of another of the constitutional bulkwarks of freedom 
. . . the right of suing or prosecuting Government officials for any 
illegalities committed by them in performance of their functions. 
For if the conduct of one member of the executive had to be judged 
by another, or by a judge practically under its control, the esprit de 
corps which may be presumed to exist in the executive as a body, 

Article 49 — Note 1 

1. As an instance of such a law, see the Ancient and Historical Monuments and 
Archaeological Sites and Remains (Declaration of National Importance) Act, 71 
of 1951. 

Article 50 — Note 1 

1. Sidgwick, Elements of Politics, p. 481, .3rd Edition, 1908, quoted in ‘Dr. 
Katju and the Separation of the Executive and Judicial Functions’, (1949) 

3 Indian Law Review 99 (100). 
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and its natural tendency to resist any restriction on its powers, 
would diminish the complainant’s chance of obtaining an impartial 
hearing and adequate redress.” 

The case for the separation of the Judiciary from the Executive 
was put by Meredith, J. of the Patna High Court as follows 2 : 

“First of all, what is meant by the separation of these func¬ 
tions, and what does it involve ? It means the establishment of the 
principle that the Judge who tries a case must be completely im¬ 
partial, uninterested in the success of either side, and independent 
of outside influence.” Continuing, he stated: “this general principle 
involves two consequences, first that a Judge or Magistrate who tries 
a case must not be in any manner connected with the prosecution 
or interested in the prosecution. Second, that he must not be in 
direct administrative subordination to any one connected with the 
prosecution (or indeed the defence). Both these aspects of the matter 
are equally important and both reveal defects in our present system, 
whereunder the Magistrate who tries a case, or hears a criminal 
appeal, is frequently himself a Sub-divisional Officer or District 
Magistrate connected with the police and the prosecution, and inter¬ 
ested in its success, as by reason of the executive side of his duties 
he is responsible for the maintenance of law and order; and where¬ 
under the Magistrate trying a case is also under the direct adminis¬ 
trative control of the executive authorities, the Sub-divisional Officer, 
the District Magistrate, the Commissioner, and the Executive 
Officers of Government, who are highly interested in the success of 
Crown cases. 

“Quite clearly it is impossible for a Judge to take a wholly 
impartial view of the case he is trying if he feels himself to any 
extent interested in or responsible for the success of one side or the 
other. That is the first aspect. Quite clearly, it is equally impossible 
for him to take an impartial view of the case before him if he knows 
that his posting, promotion, and prospects generally depend on his 
pleasing the executive head of the district, the District Magistrate, 
who is also the head of the local police, who has frequent confiden¬ 
tial conferences with them and generally controls the work of the 
Police Superintendent. Thus, the separation of functions means and 
involves the elimination of these two evils. That they are evils few 
will question. 

“Our civil judiciary has established a very fine reputation for 
honesty, impartiality and independence, and this has been especially 
marked during the difficult war years . . . Applications in the High 
Court for transfer of cases from particular Munsifs are so rare 
as to be well-nigh non-existent. When we look at the Magistrates, 
sad to say, a very different picture is presented. Applications for 
transfer of cases in the High Court on grounds of bias, or interest 
in the prosecution, are numerous. The opinion is, I believe, general 


• ___ • 

2. Quoted in ‘Dr. Katju and the Separation of the Executive and Judicial Func¬ 
tions’, (1949) 3 Indian Law Review 99 (102-104). 
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amongst the people that Magistrates do not always dare to decide Article 50 

cases as they would like to do; that in the case of a Subordinate Note 1 
Magistrate, the Sub-divisional Officer, who is his superior, has a 
finger in the pie; that similarly the District Magistrate has means 
of influencing the decision of cases by the Sub-divisional Officers. 

Such fears or accusations may be largely unjust, but they are there, 
and you all know the hackneyed maxim that ‘justice must not only 
be done, it must appear to all that it is done.’ Why then are 
Munsifs as a body trusted by the public while the Magistrates as a 
body are not? Undoubtedly it is all due to the system of union 
in the magistracy of executive and judicial functions; in the sub¬ 
ordination of the magistracy, not to the High Court, but to the exe¬ 
cutive authorities. Can you blame a man for lack of independence, 
who knows that if he acquits in too many cases he will be given a 
black mark, or may be posted to a bad station, and is likely to be 
passed over for promotion ? Obviously you cannot. Yet that, I am 
afraid, is what is inherent in our present system. The subordinate 
Magistrates are under the administrative control of the Sub-divi¬ 
sional Officer, he in turn under that of the District Magistrate, and 
thence the hierarchy proceeds direct through the Commissioner to 
the Executive Government.” 

In spite of the embodiment of the principle in the Constitution 
itself as a Directive Principle of Policy, there is a tendency in some 
quarters to think that the matter has lost its importance after the end 
of foreign rule and the establishment of a people’s Government. But 
this view seems to overlook the fact that the principle of separation of 
Judiciary from the Executive is a fundamental principle of universal 
application, although, no doubt, under foreign rule, the evils following 
from the union of judicial and executive functions are bound to be 
greater. In this connection the following words of Lord Hewart in his 
‘The New Despotism 3 ’ may be quoted : 

“The public official is not independent. As a civil servant he 
is liable to be dismissed at any time without notice, and without 
any enforceable right to compensation. One would have thought it 
perfectly obvious that no one employed in an administrative capacity 
ought to be entrusted with judicial duties in matters connected with 
his administrative duties. The respective duties are incompatible. It 
is difficult to expect in such circumstances that he should perform 
the judicial duties impartially. Although he acts in good faith and 
does his best to come to a right decision, he cannot help bringing 
what may be called an official or departmental mind, which is a 
very different thing from a judicial mind, as everybody who has had 
any dealings with public officials knows, to bear on the matter he 
has to decide. More than that, it is his duty, as an official, to obey 
any instructions given him by his superiors, and in the absence of 
special instructions to further what he knows to be the policy of his 

3. Quoted in ‘Dr. Katju and the Separation of the Executive and Judicial Func¬ 
tions’, (1949) 3 Indian Law Review 99 (104). 
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Promotion of 
inter national 
peace and secu¬ 
rity. 


department. His position makes it probable that he should be subject 
to political influences.” 

It may be added that steps are being taken in various States to 
give effect to the reform recommended in this article. 

As to the general question of the theory of separation of powers, 
see notes on Art. 245. 


51. The State shall endeavour to — 

(a) promote international peace and security; 

(b) maintain just and honourable relations 

between nations; 

(c) foster respect for international law and 

treaty obligations in the dealings of orga¬ 
nised peoples with one another; and 

(cl) encourage settlement of international dis¬ 
putes by arbitration. 

Cognate Provision 

The State—Meaning of—See ART. 36. 


Synopsis 


1. Scope of the article. 

2. Respect for treaty obligations — 

Clause (c). 

3. Respect for international law — 

Clause (c). 

(a) International law—Meaning 

of. 

(b) Jurisdiction of Courts. 


(c) Private international law. 

(d) Theory of adoption as 

domestic law. 

(e) Construction of statutes. 

(f) Sources of international law 

—Text books. 

(g) Civil Procedure Code, S. 13. 


1. Scope of the article. — This article gives a directive to the 
State as to its relations with other countries. The State is called upon 
to put forth its efforts for promoting international peace and security 
and for the maintenance of just and honourable relations between 
nations. Fostering respect for international law and treaty obligations 
is specifically mentioned in cl. (c), although this would appear to be 
covered by the clause as to the maintenance of just and honourable 
relations between nations. Clause (d) asks the State to encourage the 
settlement of international disputes by arbitration. This seems to be 
but an aspect of promoting international peace and security. Thus, the 
article is not too cryptic in its enunciation of what ought to be the 
aims of the foreign policy of the country but attempts to state them 
with sufficient amplitude. 

2. Respect for treaty obligations—Clause (c). —Clause (c), 
which specifically directs the State to foster respect for international 
law and treaty obligations in dealings between nations, is intended to 
bring about the establishment of the rule of law among nations. 



PROMOTION OF INTERNATIONAL PEACE 


857 


As seen in the note on Art. 37, the Directive Principles of State Article 51 
Policy cannot control the provisions as to Fundamental Rights. This Note 2 
principle applies to this article also. Hence, a law which is inconsis¬ 
tent with the Fundamental Rights conferred by Parc III of the Consti¬ 
tution will be void, although it may be intended to give effect to a 
treaty with another country. Thus, in Ajaibsingh v. State of Punjab, 1 
it was held by Bhandari, J. that a provision in the Abducted Persons 
(Recovery and Restoration) Act, 1919, for removal from India of any 
citizen of India who came within the definition of abducted person 
was ultra vires and void as being in contravention of the Fundamental 
Right of every citizen under Art. 19 (1) (g) to carry on any business, 
trade or occupation or practice any profession, as such right necessarily 
means that the citizen must be allowed to remain in India. It was 
further held that the infringement of a citizen’s Fundamental Right 
under Art. 19 cannot be validated on the ground of its being necessary 
to carry out a treaty with another country, which the State is directed 
under Art. 51 to honour. In that case, the treaty in question was an 
agreement with Pakistan, in which both the countries agreed to take 
steps for the recovery and restoration of abducted persons, who had 
been abducted in the communal riots between Hindus and Muslims in 
the wake of the partition of India in 1947. 

There is a difference batween the Constitution of India and that 
of the United States in this matter. Under the Constitution of the 
United States, even international agreements to which the executive 
Government is a party are part of the supreme law of the land. 2 
Section 2 of Art. YI of the Constitution of the United States, runs as 
follows : 

“This Constitution and the laws of the United States which shall 
be made in pursuance thereof and all treaties made or which shall be 
made under the authority of the United States, shall be the supreme 
law of the land, and the Judges in every State shall be bound thereby, 
anything in the Constitution or laws of any State to the contrary 
notwithstanding. ’ ’ 

Even so, it has been held that the Supreme Court of America has 
power to set aside treaties as ultra vires? There is no provision in the 
Constitution of India which declares that all treaties to which the 
Government of India is a party shall be vested with statutory authority. 

Article 51 declares the Directive Principle that the State shall foster 

Article 51 — Note 2 

1. 1952 Punj 309 (319) (Pr 39) [AIR V 39]: ILli (1952) Punj 381: 1952 Cri L Jour 
1313 (FB). 

2. 1952 Punj 309 (319) (Pr 39) [AIR V 39]: ILR (1952) Punj 381: 1952 Cri L Jour 
1313 (FB), Ajaib Singh v. Stale of Punjab. 

(1829) 2 Pet 253 (314) : 7 Law Ed 415 (435), Foster and Elam v. Neilson. 

3. 1952 Punj 309 (319) (Pr 39) [AIR V 39]: ILR (1952) Punj 331: 1952 Cri L Jour 
1313 (FB), Ajaib Singh v. State of Punjab. 

Willis on Constitutional Law of the United States, 1936 Edn., page 154 (Citing 
Ware v. Hylton (1796) 3 Dali 199 : 1 Law Ed 568, and Missouri v. Holland 
(1920) 252 U S 416 : 64 Law Ed 641.) 
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respect for international law and treaty obligations and Art. 253 
empowers Parliament to make any law for the purpose of implementing 
the treaty obligations of India. But treaties with foreign countries do 
not by themselves become part of the law of the land 4 5 as in the United 
States. As already stated, Acts passed for implementing treaties will be 
void to the extent to which they are inconsistent with the Fundamental 
Rights conferred by Part III of the Constitution. 6 

See also Note 3. 


(a)'International 
law —Mean¬ 
ing of 


(b) Jurisdiction 
of Courts 


3. Respect for international law—Clause (c). — Clause (c) 
of this article specifically calls upon the State to foster respect for 
international law in the dealings of organized peoples with one another. 
International law or the law of nations consists of those rules which 
govern sovereign States in their relations and conduct towards each 
other. The law of nations is essentially a species of conventional law. 
It has its source in international agreement. It consists of the rules 
which sovereign States have agreed to observe in their dealings with 
each other. 1 Lord Russell of Killowen defined international law as the 
sum of the rules or usages which civilised States have agreed shall be 
binding upon them in their dealings with one another. 2 

The words “international law” include both public international 
law and private international law or the conflict of laws. To adopt the 
words of Justice Gray in Hilton v. Guyot? ‘international law* in its 
widest and most comprehensive sense includes not only questions of 
right between nations, governed by what has been appropriately called 
the law of nations, but also questions arising under what is usually 
called private international law or the conflict of laws and concerning 
the rights of persons within the territory and dominion of one nation, 
by reason of acts, private or public, done within the dominions of 
another nation. 

Under this clause, the State is enjoined to foster respect for inter¬ 
national law and treaty obligations in the dealings of organised peoples 
with one another. The clause clearly applies to the foreign policy of 
the nation, and deals with international dealings and relations. So far 
as this aspect of the subject is concerned, it is outside the purview of 


4. 1951 Raj 153 (155) (Prs 9, 11) [AIR V 38 C 72] (DB), Nanha v. Government of 
Rajasthan. (Extradition treaty between Maharaja of Indian State and British 
Government not incorporated in municipal law of State is not binding on subject.) 

5. 1952 Punj 309 (319) (Pr 39) [AIR V 39] : ILR (1952) Punj 3811952 Cri L 
Jour 1313 (FB), Ajaib Singh v. State of Punjab. 

Article 51 — Note 3 

1. Salmond on Jurisprudence, 9th Edition, pp. 41-42. 

[See (1871) 20 Law Ed 822 (826) : 14 Wall 170, Sears v. The Scotia. (Law of 
the sea like all the laws of nations rests upon the common consent of civilised 
communities.) 

2. (1905) 2 KB 391 (407) : 74 L J K B 753, West Rand Central Gold Mining Com- 
pany v. Rex. (The above language was used by Lord Russell of Killowen in his 
address at Saratoga in 1896 on the subject of international law and arbitration. 
This was quoted and adopted by Lord Alverstone C. J. in this case.) 

3. (1895) 40 Law Ed 95 (108) : 159 U S 113 (163). 
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Courts. In other words, the dealings between sovereign States are not Article 51 

justiciable in a court of law. In West Band Central Gold Mining Co. Note 3 

v. Bex? Lord Alverstone, C. J., observed that matters which fall 
properly to be determined by the Crown by treaty or as an act of 
State are not subject to the jurisdiction of the municipal courts. 

But taking the word ‘State’ in this article in the broad sense in ( c ) Private in. 
which it is defined in Art. 12 (which definition applies to Part IV also; ternational law 

see Art. 36), and also giving a wide interpretation to cl. (c), it would 
seem that without unduly straining the language of the article, it can 
be made to include also the duty of Courts to apply the accepted 
principles of international law in cases of conflict of laws. Both in the 
United States and in England, private international law, subject to 
such modifications as may have been made by the municipal law of 
the country, is treated as part of the municipal law administered by 
the courts, and applicable to cases involving a conflict of laws. Thus, 
the above interpretation of cl. (c) would only be in accord with the 
accepted practice of civilized nations. 

Thus, in Hilton v. Guyot , 4 5 6 7 Justice Gray of the Supreme Court of 
America observed as follows : 

“International law in its widest and most comprehensive sense 
—including not only questions of right between nations, governed 
by what has been appropriately called the law of nations, but also 
questions arising under what is usually called private international 
law, or the conflict of laws, and concerning the rights of persons 
within the territory and dominion of one nation by reason of acts, 

private or public, done within the dominion of another nation_is 

part of our law, and must be ascertained and administered by the 
Courts of Justice, as often as such questions are presented in litiga. 
tion between man and man, duly submitted to their determination.” 

In The Nereide , 6 the Supreme Court of America observed as 
follows : 

“The Court is decidedly of opinion that reciprocating to the 
subjects of a nation or retaliating on them its unjust proceedings 
towards our citizens is a political, not a legal, measure. It is for the 
consideration of the Government, not of its Courts. The degree and 
the kind of retaliation depend entirely on considerations foreign to 
its tribunals. If it be the will of Government to apply to Spain any 
rule respecting captures which Spain is supposed to apply to us, the 
Government will manifest that will by passing an Act for the 
purpose. Till such an Act be passed, the Court is bound by the law 
of nations which is a part of the law of the land.” 

In West Rand Central Gold Mining Co. v. Bex? Lord Alver¬ 
stone, C. J., observed as follows : 

4 . (1905) 2 K B 391 (409) :74 LJKB 753. 

5. (1895) 40 Law Ed 95 (108) : 159 U S 113 (163). 

6 . (1815) 3 Law Ed 769 (780) : 9 Cranch 388. 

7 . (1905) 2 K B 391 (407) : 74 L J K B 753. 
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(d) Theory of 
adoption as 
domestic law 


“It is quite true that whatever has received the common consent 
of civilised nations must have received the assent of our country and 
that to which we have assented along with other nations in general 
may properly be called international law and as such will be 
acknowledged and applied by our municipal tribunals when legitim 
mate occasion arises for those tribunals to decide questions to which 
doctrines of international law may be relevant.” ' ’ ' 

In Indian and General Investment Trust Ltd. v* Sri Bam - 
chandra , 7a Sinha, J., of the Calcutta High Court observed as follows : 

“The name ‘Private International Law’ is rather unfortunate 
because it is difficult to conceive of a law which is both international 
and at the same time private (Hibbert’s International Private 
Law —XXVII). It is called ‘-private’ inasmuch as it deals with the 
legal relations of individuals and not of States; it is ‘international* 
inasmuch as it deals with conflicts of laws of different nations. It is 
properly called law, inasmuch as its rules are enforced by Courts, 
and in that respect it is a branch of the ordinary law of the land.” 

But international law is applied by municipal Courts of a country 
only on the theory of its having been adopted by such country. Ill 
West Band Central Gold Mining Co. v. Bex, 8 Lord Alverstone, C. J., 
after declaring that international law will be acknowledged and applied 
by municipal tribunals of England, proceeded to observe as follows : 

“But any doctrine so invoked must be one really accepted as 
binding between nations and the international law sought to be 
applied must, like anything else, be proved by satisfactory evidence, 
which must show either that the particular proposition put forward 
has been recognized and acted upon by our own country or that it is 
of such a nature, and has been so widely and generally accepted, 
that it can hardly be supposed that any civilised State would 
repudiate it.” 

In Cliung Chi Cheung v. i?., 9 Lord Atkin observed as follows: 

‘‘It must always be remembered that, so far at any rate as the 
Courts of this country are concerned, international law has no 
validity, save in so far as its principles are accepted and adopted by 
our own domestic law. There is no external power that imposes its 
rules upon our own code of substantive law or procedure. The Courts 
acknowledge the existence of a body of rules which nations accept 
amongst themselves. On any judicial issue, they seek to ascertain 
the relevant rule, and having found it they will treat it as incorpo¬ 
rated into the domestic law, so far as it is not inconsistent with 
rules enacted by statutes or finally declared by their tribunals.” 

In the Schooner Exchange v. M. Faddon, ]0 Marshall, C. J., of 
the Supreme Court of America observed as follows: 


7a. 1952 Cal 508 (515) (Pr 20) [AIR V 39]. 

8. (1905) 2 K B 391 (407) : 74 L J K B 753. 

9. (1938) 4 All E R 786 (790) : 1939 App Cas 160. 

[See also (1906) 8 F (Just Cas) 93, Mortensen v. Peters .] 

10 . (1812) 3 Law Ed 287 (293) : 7 Cranch 116. 
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“The jurisdiction of Courts is a branch of that which is Article 51 
possessed by the nation as an independent sovereign power. The Note 3 
jurisdiction of the nation within its own territory is necessarily 
exclusive and absolute. It is susceptible of no limitation not imposed 
by itself. Any restriction upon it, deriving validity from an external 
source, would imply a diminution of its sovereignty-to the extent 
of the restriction, and an investment of that sovereignty to the 
same extent in that power which could impose such restriction. All 
exceptions, therefore, to the full and complete power of a nation 
within its own territories, must be traced up to the consent of the 
nation itself. They can flow from no other legitimate source. This 
consent may be either express or implied. In the latter case, it is 
less determinate, exposed more to the uncertainties of construction ; 
but if understood, not less obligatory. 

“The world being composed of distinct sovereignties possessing 
equal rights and equal independence, whose mutual benefit is pro. 
moted by intercourse with each other and by an interchange of 
those good offices which humanity dictates and its wants require, 
all sovereigns have consented to a relaxation in practice, in cases 
under certain peculiar circumstances, of that absolute and complete 
jurisdiction within their respective territories which sovereignty 
confers. This consent may, in some instances, be tested by common 
usage and by common opinion growing out of that usage. 

“A nation would justly be considered as violating its faith, 
although that faith might not be expressly plighted, which should 
suddenly and without previous notice, exercise its territorial powers 
in a manner not consonant to the usages and received obligations 
of the civilised world .... This perfect equality and absolute inde¬ 
pendence of sovereigns and this common interest impelling them 
to mutual intercourse and an interchange of good offices with each 
other, have given rise to a class of cases in which every sovereign 
is understood to waive the exercise of a part of that complete exclu¬ 
sive territorial jurisdiction, which has been stated to be the attribute 
of every nation.” 

In Hilton v. Guyol 11 also, it was affirmed that consent is the 
real basis of the applicability 'of international law by the judicial 
tribunals of a country. In that case while dealing with the effect of 
foreign judgments Mr. Justice Gray observed as follows : 

“No law has any effect of its own force beyond the limits of 
the sovereignty from which its authority is derived. The extent to 
which the law of one nation as put in force within its territory 
whether by executive order, by legislative Act, or by judicial decree, 
shall be allowed to operate within the dominion of another nation, 
depends upon what our greatest jurists have been content to call 
the comity of nations.’ Although the phrase has been often criti¬ 
cized, no satisfactory substitute has been suggested. 


11 . (1895) 40 Law Ed 95 (108) : 159 U S 113 (163). 
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Article 51 
Note 3 


(e) Construction 
of statutes 


(f) S o u r c e s of 
internat i o n a 1 
law — Text 
books 


Comity* in the legal sense is neither a matter of absolute 
obligation on the one hand nor of mere courtesy and good will upon 
the other. But it is the recognition which one nation allows within 
its territory to the legislative, executive or judicial acts of another 
nation having due regard both to international duty and convenience 
and to the rights of its own citizens or of other persons, who are 
under the protection of its laws.” 

On the principles discussed above, it is clear that Indian Courts 
are not bound to apply any rules as being rules of Private Interna¬ 
tional Law except in so far as such rules have been accepted as part 
of the domestic law of the country. In Indian and General Investment 
Trust Ltd. v. Sri Eamcliandra , lla Sinha, J., observed as follows : ^ 

‘‘Hitherto we have invariably followed the English rules. In fact, 
the Judicial Committee of the Privy Council in England being the 
ultimate authority in these matters, nothing else could be expected. 
Many of the decisions, as will be found, are based on the fact that 
India at some time formed a dependent colony under the British 
Crown. Circumstances, however, have now altered, and in my opinion 
it is no longer incumbent upon us to follow the English rules, or for 
the matter of that, any rule excepting our own.” 

Although international law is applied by the municipal Courts of 
a country only on the theory of its having been adopted by such 
country as its domestic law, in construing legislative enactments of a 
country the Courts will be slow to adopt a construction which will 
conflict with international law. In Murray v. Schooner Charming 
Betsy , 12 Chief Justice Marshall of the Supreme Court of America 
observed as follows : 

‘‘It has also been observed that an Act of Congress ought never 
to be construed to violate the law of nations, if any other possible 
construction remains, and, consequently can never be construed to 
violate neutral rights or to affect neutral commerce further than is 
warranted by the law of nations as understood in this country. 
These principles are believed to be correct and they ought to be kept 
in view in construing the Act under consideration.” 

In other words, every statute is to be so interpreted and applied, 
as far as its language admits, as not to be inconsistent with the comity 
of nations or with the established principles of international law. 
Although the judges may not pronounce an Act ultra vires as con¬ 
travening international law, they may recoil, in case of ambiguity, 
from a construction which would involve a breach of the ascertained 
and accepted rules of international law. 13 

In matters of international law the Court is entitled to inform 
itself of the law by reference to authoritative text books and decisions 
and the question is not one of evidence as in the case of foreign law. 

11a. 1952 Cal 508 (515) (Prs 21, 22) [AIR V 39]. 

12. (1804) 2 Law Ed 208 (226) : 2 Cranch 64 (116). 

13. (1883) 8 P D 101 (107), Bloxam v. Favre. 

Craies on Statute Law, 5th Edn., (1952), p. 67. 

Maxwell on Interpretation of Statutes, 5th Edn., (1912), p. 237. 
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In In re Piracy Jure Gentium the question before the Privy 
Council was as to whether actual robbery is an essential element of 
piracy at sea according to international law. In giving a negative 
answer to the question Lord Sankey delivering the judgment of the 
Privy Council observed as follows : 

“In considering such a question the Board is permitted to con- 
suit and act upon a wider range of authority than that which it 
examines when the question for determination is one of municipal 
law only. The sources from -which international law is derived 
include treaties between various States, State papers, municipal Acts 
of Parliament and the decisions of municipal Courts, and last, but 
not least, opinions of jurisconsults or text book writers. It is a process 
of inductive reasoning. It must be remembered that in the strict 
sense international law still has no Legislature, no executive and 
no judiciary, though in a certain sense there is now an international 
judiciary in the Hague tribunal, and attempts are being made by 
the League of Nations to draw up codes of international law. Speak¬ 
ing generally, in embarking upon international law’, their Lord- 
ships are to a great extent in the realm of opinion, and in estimating 
the value of opinion it is permissible, not only to seek a consensus 
of views, but to select what appear to be the better views upon the 
question.” 

In Hilton v. Guyot , 16 Justice Gray of the Supreme Court of 
America observed as follows : 

“The most certain guide no doubt for the decision of such ques¬ 
tions is a treaty or a statute of this country. But when, as is the 
case here, there is no written law upon the subject, the duty still 
rests upon the judicial tribunals of ascertaining and declaring what 
the law is whenever it becomes necessary to do so in order to deter¬ 
mine the rights of parties to suits regularly brought before them. 
In doing this, the Courts must obtain such aid as they can from 
judicial decisions, from the works of jurists and commentators and 
from the Acts and usages of civilised nations.” 

In West Rand Central Gold Mining Co. v. Rex, 16 Lord Alver- 
stone, C. J., observed : 

“The mere opinions of jurists however eminent or learned that 
it (alleged proposition of international law) ought to be so recognised, 
are not in themselves sufficient. They must have received the express 
sanction of international agreement or gradually have grown to be 
part of international law by their frequent practical recognition in 
dealings between various nations.” 

Section 13 of the Code of Civil Procedure relating to the conclu¬ 
sive nature of foreign judgments in India is an instance of interna- 
tional law being recognise d and made part of the domestic law of India. 

14. (1984) 108 L J P C 153 (154) : 1934 App Cas 586. 

15. (1895) 40 Law Ed 95 (108) : 159 U S 113 (163). 

16 . (1905) 2 K B 391 (407) : 74 L J K B 753. 
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PART V 

THE UNION 

1. Scheme of Part V— This part and Parts VI, VII and VIII 
lay down the structure of Government for the Union and for the 
States in Parts A, B and CL of the First Schedule. The structure of 
Government is broadly divided into three departments, the Executive, 
the Legislature and the Judiciary. This division only follows the time- 
honoured division of governmental functions into legislative, executive 
and judicial ones. 

2. Theory of separation of powers_See Notes on ART. 245. 


Chapter I.— The Executive 
, The President and Vice-President 

The President 52. There shall he a President of India. 

of India. 

Jammu and Kashmir 

Part V of the Constitution applies to the State of Jammu and 

Kashmir with certain exceptions and modifications_See Art. 370 (1) 

read -with the Constitution (Application to Jammu and Kashmir) Order, 
1950, cl. (3). 

These exceptions and modifications are indicated under the res¬ 
pective articles under the heading “Jammu and Kashmir.” 

1. Analogous and cognate provisions_ There is no specific 

provision in the Constitution of the United States that there shall be 
a President. But there is only a provision corresponding to Art. 53 
that the executive power shall be vested in the President of the United 
States of America. But there are such provisions in the Constitution 
of Eire, 1937, and in that of Burma. Article 12 (1) of the Constitution 
of Eire (Ireland) of 1937, reads : 

“There shall be a President of Ireland (Uachtaran nah 
Eireann) y hereinafter called ‘the President,’ who shall take prece¬ 
dence over all other persons in the State and who shall exercise and 
perform the powers and functions conferred on the President by this 
Constitution and by law.” 

Section 45 of the Constitution of Burma practically reproduces 
the above provision in the Constitution of Ireland. 

As regards cognate provision in the Constitution, Art. 153 pro¬ 
vides that there shall be a Governor for each State. 

2. Presidential and parliamentary systems of executive — Distinction 
between— See Notes on ARTS. 74 and 75. 
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53. (1) The executive power of the Union shall 
he vested in the President and shall he exercised by 
him either directly or through officers subordinate 
to him in accordance with this Constitution. 

(2) Without prejudice to the generality of the 
foregoing provision, the supreme command of the 
Defence Forces of the Union shall be vested in the 
President and the exercise thereof shall be regulated 
hy law. 

(3) Nothing in this article shall— 

(a) be deemed to transfer to the President any 

functions conferred by any existing law 
on the Government of any State or other 
authority ; or 

(b) prevent Parliament from conferring by law 

functions on authorities other than the 
President. 


Government of India Act, 1935 

Note —For text of S. 7 (1) of the Government of India Act, 
1935, which corresponds to this article, see Note 1 on this article. 

Cognate provisions 

Existing law—Interpretation of—See ART. 3GG (10). 

Executive power of tlie Union — Extension of, while a Proclamation of 
Emergency is in operation—See ART. 353. 

Synopsis 


1. Analogous and cognate provi¬ 

sions. 

(a) United States of America. 

(b) Ireland. 

(c) Burma. 

(d) Government of India Act, 

1935. 

2. Parliamentary and Presidential 

systems of execution—Distinc¬ 
tion between— See commentary 
on ARTS. 74 and 75. 

3. Theory of separation of powers_ 

See Notes on ART. 245. 

•4. The executive and other bran¬ 
ches of Government — Rela¬ 
tions between. 

5. The Executive and the Judiciary. 
— See NOTE 4. 

l.Ind.Con. 55. 


6. Executive power—Meaning of. 

(a) Introductory. 

(b) Power of Executive to act 

without authority of law 
passed by Legislature. 

(c) Can State engage in trade 

without legal authority ? 

(d) Scope of executive power. 

(e) Liberal construction. 

(f) Inherent connotation of 

“executive power.” 

(g) Limits on executive power. 

(h) No power to infringe private 

rights. 

(i) Distinction between ‘legis¬ 

lating’ and ‘acting.’ 

(j) The function of the Execu¬ 

tive. 


Article 53 

Executive power 
of the Union. 
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Note 1 


(a) United 
States of 
America 


(b) Ireland 


(c) Burma 


(d) Govern¬ 
ment of India 
Act, 1935 


7. “Shall be exercised by him . . . . 

subordinate to him.” 

(a) Exercise of power through 

subordinate. 

(b) Conferment of powers on 

authorities other than 
President—Clause 3 (b). 

(c) Power to make decisions. 

(d) Minister whether subordi¬ 
nate to President. 

8. President whether “State.” 


9. “In accordance with this Consti¬ 
tution”—Clause (1). 

10. Supreme command of Defence 

Forces. 

11. War and peace, power as to. 

(a) Under American Constitu¬ 

tion. 

(b) Under Indian Constitution. 

(c) Under British Constitution. 

(d) Executive,* powers of 

12. Delegation of functions to other 

authorities by law— Clause (3). 


1. Analogous and cognate provisions —Article II, Section 1 
(1) of the Constitution of the United States of America provides as follows: 
“ The executive power shall be vested in a President of the 


United States of America . . . .” 

This corresponds to cl. (l) of this article. Article II, Section 2 (1) 
provides as follows : 

“ The President shall be Commander-in-Chief of the Army and 
Navy of the United States and of the militia of the several States 
when called into the actual service of the United States . . . .” 

This corresponds to cl. (2) of this article. 

Article 12 (1) of the Irish Constitution runs as follows : 

“ There shall be a President of Ireland, hereinafter called ‘the 
President,’ who shall take precedence over all other persons in the 
State and who shall exercise and perform the powers and functions 
conferred on the President by this Constitution and by law.” 

Section 45 of the Burmese Constitution runs as follows : 

“There shall be a President of the Union, herein after called ‘the 
President’ who shall take precedence over all other persons through¬ 
out the Union and who shall exercise and perform the powers and 
functions conferred on the President by this Constitution and bylaw.” 

Section 7 (1) of the Government of India Act, 1935, runs as 
follows : 

“ Subject to the provisions of this Act, the executive authority of 
the Federation shall be exercised on bebalf of His Majesty by the 
Governor-General, either directly or through officers subordinate to 
him, but nothing in the section shall prevent the Federal Legislature 
from conferring functions upon subordinate authorities, or be deemed 
to transfer to the Governor-General any functions conferred by any 
existing Indian law on any Court, Judge or Officer, or on any local 

or other authority.” . - 

Thus, it will be seen that els. (l) and (3) of this article are sub¬ 
stantially modelled on S. 7 (l) of the Government of India Act, 1935. 

Under the Government of India Act, 1935, the Commander-in- 
Chief of His Majesty’s forces in India was a separate officer appointed 
by warrant under the Royal Sign Manual under S. 4 of the Act, whereas 
under this article, the supreme command of the Defence Forces of the 
Union is also vested in the President. 


Corresponding to this article with reference to the executive power 
of the Union, Art. 154 of the Constitution provides that the executive 
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power of the State (Part A State) shall be vested in the Governor and Article 53 

shall be exercised by him either directly or through officers subordinate Notes 1-4 

to him in accordance with this Constitution. Article 154 (2) corresponds 
to cl. (3) of this article. 

Under S. 3 (8) of the General Clauses Act, 1897, “Central Govern- 
ment” means the President, just as under S. 3 (60) of the same Act, 

“State Government” means the Governor or Rajpramukh of the State,' 
as the case may be. The provisions of the General Clauses Act thus 
closely follow those in the Constitution by practically identifying the 
Central Government with the President in whom is vested the executive 
power of the Union, and the State Government with the Governor or 
the Rajpramukh in whom is vested the executive power of the State. 

2. Parliamentary and Presidential systems of execution _ Distinction 
between — See commentary on ARTS. 74 and 75. 

3. Theory of separation of powers_ See Notes on ART. 245. 

The executive and other branches of Government_ 

Relations between —Although the Constitution of India does not in 
so many words provide for a separation of powers in the strict sense 
of the term, between the Legislature, the Judiciary and the Executive, 

> there ar0 specific provisions in regard to the three heads of powers 
embodied in different portions of the Constitution, which have to be 
read together. Whatever the relative degree of importance enjoyed by 
the three organs of the State, the powers of each one of them have 
to be exercised as fundamentally subject to the provisions of the 
Constitution relating to that organ individually as well as to the pro¬ 
visions relating to the other organs. Whatever the limits within which 
the Judiciary in India can function in relation to the Union Parliament 
and State Legislature and whatever the residual powers of the Executive 
under the Constitution over and above what is defined in the specific 
articles thereof, the Executive must respect the decisions of the Judiciary 
and, as in England, can avoid their due operation only by appropriate 
legislation. In India, as in England, it is the business of the Courts to 
apply the Constitution and the laws and in cases properly brought 
before them, the Judiciary exercises control over executive action, in so 
far as to refuse to uphold as valid any act of Government which is not 
supported by the Constitution or by some law. The authority of the 
Courts as regards the executive action arises when the Executive exceeds 
its authority, in which case the agents and instruments through which 
the action is carried out are personally responsible to the law and to 
the Courts. While on the one hand it is not the business of the Courts 
to pass judgments on the policy of executive action, the Executive on 
the other hand has no authority to pass verdict upon the validity of a 
judgment even though the Executive may believe it to be erroneous 
It is the respect that is accorded by one organ of the State to the others 
that ensures that healthy working of the Constitution which is the acid 
test of its merits, whatev er the paper value of its provisions. 1 

Article 53 — Note 4 

Vt^ 63 t Mad f 1 <PrS 9 ’ 10 ’ 21 ' 22 ’ 23) [A I R V 40 C 17] : 1953 Cri L Jour 224 
(DI3), In re A . K . Oopalan . (AIR 1948 Bom 417, AIR 1949 Pat 247, AIR 1915 
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Article 53 In this connection it may be noted that under Art. 144, all 

Notes 4-6 authorities, civil and judicial, in the territory of India shall act in aid 

of the Supreme Court. 

See also note on “ Theory of separation of powers ” under 
Art. 245. 

5. The Executive and the Judiciary.—See NOTE 4. 

(a) Introductory 6. Executive power — Meaning of. — Under cl. (1) of this 

article the executive power of the Union is vested in the President. 
Similarly, under Art. 154 (1), the executive power of the State is 
vested in the Governor. The expression “executive power” is not 
defined in the Constitution. But the Constitution being a written one, 
the powers of the different organs of Government, including the Execu¬ 
tive, must be spelt out from the Constitution itself. 1 • 

In Wharton’s Law Lexicon 2 the expression “executive power” 
has been explained as follows : 

“Executive, that branch of the Government which puts the 
laws into execution as distinguished from the legislative and judicial 
branches. The body that deliberates and enacts laws is legislative; the 
body that judges and applies the laws in particular cases is judicial; 
and the body that carries the laws into effect or superintends the 
enforcement of them, is executive. The executive authority, in all 
monarchies, is vested in the sovereign.” 

Laski in his Grammar of Politics 3 observes as follows : 

“Since the time of Aristotle, it has been generally agreed that 
political power is divisible into three broad categories. There is, first, 
the legislative power. It enacts the general rules of the society. It 
lays down the principles by which the members of the society must 
set their course. There is, secondly, the executive power. It seeks 
to apply those rules to particular situations; where, for instance, an 
Old Age Pension Law has been enacted, it pays out the specified 
sum to those entitled to receive it. There is, thirdly, the judicial 
power. This determines the manner in which the work of the Execu¬ 
tive has been fulfilled. It sees to it that the exercise of executive 
authority conforms to the general rules laid down by the Legislature; 
it may, as in Rex v. Secretary of State for Home Affairs ; 0 Brien 
Ex parte™ declare that the particular order issued is, in fact, ultra 
vires. It settles also the relationship between private citizens, on the 
one hand, and between citizens and the Government upon the o'ther, 
where these give rise to problems which do not admit of solution by 

agreement.” __ 

P c 106 (2) : 1915 App Cas 750, (1916) 1 K B 596, AIR 1931 P C 248 : 1931 App 
Cas 662 and ILR 22 Mad 270, Foil.) i 

Article 53 — Note 6 

1. 1951 All 257 (309) (Pr 261) [A I R V 33 C 51] : I L R (1951) 1 All 269 (FB), 
Motilal v. Uttar Pradesh Government 

2. Wharton’s Law Lexicon, 14th Edition, page 388. 

3. Grammar of Politics by H. J. Laski, 2nd Edition, page 295. 

3a. (1923) 2 K B 361 (377, 378). 
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Although the distinctive mark of the Executive is that it carries 
out the laws made by the Legislature, its poxoer is not confined to the 
execution of the laws passed by the Legislature. It has powers conferred 
by the Constitution itself expressly or impliedly. 

The meaning of “executive power” under this Constitution came 
in for consideration by a Full Bench of the Allahabad High Court in 
Motilal v. U. P. Government* In that case, one of the questions consi¬ 
dered by the Full Bench was whether the Government of a State has 
power under this Constitution to carry on trade or business, as for 
example, by running a Government bus service, in the absence of a 
legislative enactment'authorising the State Government to do so. The 
majority of the Full Bench answered this question in the affirmative, 
while Agarwala, J., dissented from the view of the majority. The 
learned Judges adopted different lines of approach in dealing with the 
case, although the majority agree that the State Government can 
run a Government bus service without being specifically authorized to 
do so by an Act of the Legislature. 

Malik, C. J., observed as follows in the course of the judgment 
(paras 43 and 44, at page 26G of A. I. R. 1951 Allahabad.) 

“In a written Constitution the executive power must be such 
power as is given to the Executive or is implied, ancillary or inherent. 
It must include all powers that may be needed to carry into effect 
the aims and objects of the Constitution. I do not find it necessary, 
however, in these cases, to attempt to catalogue the executive powers 
of the State but it must be more than merely executing the laws. 
(italics ours). As regards the right of the State to carry on business 
or trade without legislative sanction it must be remembered that the 
State is entitled to hold property and ‘business* can mean manage¬ 
ment of the property or putting it to such use as might yield an 
income. There is no reason why the State should not have the right 
to manage its own property and carry on such trade or business as a 
citizen has the right to carry on so long as such activity does not 
encroach upon the rights of others or is not contrary to law. If 
money is needed for such enterprise and the Legislature provides 
funds for it by passing the Appropriation Act and the Finance Act, 
there is no reason why the State should not be allowed to buy buses 
and put them on public roads and ply them for hiro. If in the 
interest of the general public and to provide them with transport 
amenities the Government decides to run transport buses, it would 
only be discharging one of its primary duties.” 


His Lordship also distinguished the case of Blackpool Corpora - 
tion v. Looker 5 on the ground that in that case, the action of the 
authorities affected prejudicially the rights of a citizen, which could 
not be done under well-established principles, except under the sanction 
of law. 


Article 53 
Note 6 

(b) Power of 
Executive to act 
without autho¬ 
rity of law pas¬ 
sed by Legisla- 
lature 


(c) Can State 
engage in trade 
without legal 
authority ? 



4. 1951 All 257 (Prs 47, 49, 69, 112, 261, 435) [AIR V 38 C 51] : I L R (1951) 1 
All 269 (FB). 

5. (1948) 1 All E R 85 : (1948) 1 KB 349. 
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His Lordship also pointed out that if a State wants to establish a 
monopoly in any business or nationalize any industry, its action would 
be prejudicial to the Fundmental Rights of citizens to carry on any 
trade, business or industry under Art. 19 of the Constitution and 
therefore would require the authority of a valid law to support it. 

Mootham and Wanchoo, JJ., who delivered a common judgment, 
also held that there was no need for a specific legislative enactment 
to enable a State Government to run a bus service. Their ground of 
decision was as follows (Page 281, paras 112 and 113 of A. I. R. 
1951 Allahabad.) 

“The expression ‘executive authority* which is used in the Govern¬ 
ment of India Act, 1935, is also not there defined, but there can, we 
think, be no doubt that by that expression was meant those powers 
which by S. 33 of the earlier Government of India Act, 1915, were 
conferred on the Governor-General, namely, ‘the superintendence, 
direction and control of the civil and military Government of India.’ 
The question is, as we have said, by no means free from difficulty, 
but upon the whole we think that we may reasonably infer that the 
words ‘executive power’ in the Constitution have substantially the 
same meaning as ‘executive authority’ in the Act of 1935, and that 
it is the superintendence, direction and control of the civil Govern¬ 
ment of a State which is vested in the Governor of the State. It 
follows, therefore, we think, that although an executive act by a 
State Government may not be authorized by legislative enactment 
it will nevertheless be within the executive power of the State if— 
(i) it is not an act which has been assigned in the Constitution of 
India to other authorities or bodies such as the Legislature, the 
Judiciary or the Public Service Commission, (ii) it is not contrary 
to the provisions of any law, and (iii) it does not encroach upon or 
otherwise infringe the legal rights of any member of the public . . . 

It has not been shown to us that the act of the State in putting its 
own buses on the roads is contrary to any law, or that, taken by 
itself, that act infringes the legal rights of any member of the public. 
We see, therefore, nothing illegal per se in the State Government 
running a bus service on the public highways.” 

Sapru, J. after an elaborate consideration of the provisions of the 
Constitution held that the power to run a Government bus service was 
incidental to the power of acquiring property which was expressly 
conferred by Art. 298 of the Constitution, inasmuch as the ownership 
of property carried with it its management and utilization in a produc¬ 
tive manner. 

Agarwala, J., who dissented from the majority view and held that 
the State Government had no power to run a bus service in the absence 
of an Act of the Legislature authorising it to do so, observed as follows 
(Page 329, para 433) : 

“The Indian Constitution is a written Constitution. Any powers 
that the different organs of Government enjoy must have their 
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source in that Constitution or in what is necessarily implied from 
what is stated therein. Thus, it may be laid down that the executive 
powers of the Governments in India must be confined to : (a) powers 
expressly conferred by the Constitution; (b) powers expressly con- 
ferred by Legislature and (c) implied powers. 

“Implied powers are also of two kinds : (i) Those which vest in 
the Government by virtue of what is called ‘its primary and 
inalienable functions’ or sovereign power, i. e., defending the State 
against external and internal enemies and maintaining law and 
order, and (ii) those which are necessary for the exercise or perfor¬ 
mance of a general power conferred or duty enjoined by the Consti¬ 
tution or statutory enactments.” 

As regards the argument that the running of a Government bus 
service was incidental to the power of acquiring property under 
Art. 298, His Lordship rejected the argument and pointed out that 
an implied power must be a necessary implication and not a conjec¬ 
tural or an argumentative one. 

It will be seen from the above review of the judgments in Motilal 
v. U . P. Government 5Q that in spite of the different lines of approach 
adopted, none of the Judges has confined executive power to merely 
executing the laws passed by the Legislature. It will be seen further, 
that Mootham and Wanchoo, JJ., on the one hand and Agarwala, J., 
on the other have attempted to lay down in general terms the meaning 
of “executive power” under this Constitution. Mootham and Wan¬ 
choo, JJ., have taken a broad view and have practically held that 
executive power would cover the residue of governmental power not 
assigned specifically to other bodies and organs of Government provided 
that there is no infringement of any provision of the Constitution or 
of law, and provided also that there is no infringement of rights of 
any person involved. Agarwala, J., on the other hand, would concede 
to the Executive only powers which are given by the Constitution or 
the Legislature expressly or by necessary implication, except in the 
case of what he calls the primary or inalienable functions of sovereign 
power, that is, defending the State against external or internal 
enemies and maintaining law and order. 

It will thus be seen that the two views represent two opposite 
points of view. 

Although Malik, C. J., has not laid down in general terms the 
meaning of the expression “executive power” under the Constitution, 
the general trend of his observations seems inclined in favour of the 
broader view taken by Mootham and Wanchoo, JJ. For instance, he 
says that the executive power of the State must include all powers that 
may be needed to carry into effect the aims and objects of the Consti¬ 
tution. He also says : 

“There is no reason why the State should not have the right to 
manage its own property and carry on such trade or business as a 

5a. 1951 All 257 [AIR V 38 C 51] : ILR (1951) All 269 (FB). 
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citizen has the right to carry on, so long as such activity does not 
encroach upon the rights of others ... or is not contrary to law .. . 
If in the interest of the general public and to provide them with, 
transport amenities the Government decides to run transport buses, 
it would only be discharging one of its primary duties.” 

It is submitted that although in a written Constitution the powers 
of the different organs of Government have to be derived only from 
the Constitution, a liberal construction should be adopted and where 
two constructions are possible, that construction which is most bene¬ 
ficial to the widest possible amplitude of the powers conferred must 
be adopted. 6 In this view the broader view taken by Mootham and 
Wanchoo, JJ., which Malik, C. J., also seems inclined to support, 
seems to be the better view. 

This, however, does not mean that the Executive ceases to be the 
organ of the Government charged with the duty of carrying out the 
laws passed by the Legislature. But when the ground is not covered 
by any law and there is no question of overriding the will of the 
Legislature or violating any provision of the Constitution or of the 
rights of any person, there does not seem to be any reason for not 
holding that the Constitution by the very provision by which it vests 
the executive power in a certain authority endows such authority with 
the power to act in such cases. It seems to us that any other view is 
likely to have a paralysing effect on the Government and to deprive it 
of the power to act in innumerable cases which it may not be possible 
to bring, by any stretch of language, within the purview of any 
specific legal or constitutional provision.- In fact, there is no express 
or specific provision in the Constitution to the effect that the executive 
authority should carry out the laws made by the Legislature. This 
power and duty of the Executive has only to be derived from the 
provision that the executive power is vested in a certain functionary. 

Thus, where a certain provision in the Constitution vests, in 
general terms , the executive power in certain authority, it is not 
necessary that the extent of the executive power must only be gathered 
from the other provisions of the Constitution to the exclusion of the 
former provision, which merely vests the executive power in the 
authority without defining what it is. In other words, the extent of 
the executive power, for the purpose of the Constitution, conferred by 
the provision should be gathered not only from the specific provisions 
of the Constitution which confer various powers on the executive 
authority but also from the connotation of the expression ‘‘executive 
power.” In determining the connotation of the expression ‘‘executive 
power,” however, the Court should have regard to the provisions of 
the Constitution itself and should not import ideas and conceptions 
which are foreign to the Constitution. 


6. 3935 P C 158(162) [AIR V 22] (PC), British Coal Corporation v. King. (A. O . 
for Canada v. Everett & Cam, 1906 App Cas 542 and Edwards v. A. O. 
Canada , 1930 App Cas 124, Foil.) 
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That the general grant of the executive power by itself and 
without reference to any other provision of the Constitution is capable 
of conferring on the executive authority power to act is borne out by 
the following passage from Constitutional Law of the United 
States by Willis 7 : “The general grant of the executive power or the 
power to choose the means of enforcing specific functions as part of 
the executive power may include the power to act in emergency 
situations.” No doubt, these words limit the power to act under the 
general grant to emergency situations. But the proposition clearly 
implies the point that a general grant of executive power, without 
more , is capable by itself of conferring a specific power to act. 

This view of the effect of a general provision conferring executive 
power is borne out not only by the judgments of Mootham and 
Wanchoo, JJ., in the above Full Bench case but also by that of 
Agarwala, J., who differed from them. For, Agarwala, J., clearly 
concedes that executive power includes certain “primary and inalien¬ 
able functions of sovereign power” which need not be derived from 
any specific provision of the Constitution or law expressly or impliedly. 
This necessarily means that such “primary and inalienable functions 
of sovereign power” are conferred on the executive authority only by 
the general grant of the executive power. 

As to what is to be included within such inherent connotation of 
the expression ‘executive power,’ it has already been seen that the 
view of Mootham and Wanchoo, JJ., on the one hand and that of 
Agarwala, J., on the other, in the above Allahabad Full Bench case, 
represent two opposite points of view. It has also been shown how the 
broader view of Mootham and Wanchoo, JJ., which Malik, C. J., also 
seems inclined to support, seems to be the better view. 

Even taking a broad view of executive power, however, the limits 
imposed by Mootham and Wanchoo, JJ., in the quotations from their 
judgment, which we have given above, should be borne - in mind. These 
limits are as follows : 

(i) The power must not be one which is assigned to some other 

authority, under the Constitution, such as the Legislature, the 
Judiciary or the Public Service Commission. Thus, the Execu¬ 
tive has no power to legislate; 

(ii) the power claimed for the Executive must not be contrary to any 

provision of law ; and 

• 

(iii) the power claimed must not encroach upon or otherwise infringe 
the legal rights of any member of the public. 

It will be seen (l) that these limitations only imply that the power 
of the Executive is subject to the provisions of the Constitution however 
extensive it may be, (2) that the executive power is necessarily subor¬ 
dinate to the legislative power and subject to legislative control, and 
(3) that the Executive is not above the law but must respect the law 
in the same way as an ordinary citizen and that it cannot affect the 

7 . Constitutional Law of the United States by Willis, 1936 Edition, page 161. 
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rights of a member of a public unless there is a law of the Legislature 
validly passed, which entitles it to do so. 

With reference to the last point mentioned above, it may be men¬ 
tioned that it is the fundamental principle of British jurisprudence, 
which has been adopted also by Indian Courts, that the Executive can¬ 
not deprive any person of his life, liberty or property or other rights 
except in accordance with law. 8 But this does not mean that even when 
there is no infringement of any person’s legal rights, the Executive is 
powerless to act unless it is authorised to do so by an Act of the 
Legislature. 

A distinction must also be made between legislating and merely 
acting. When a State Government decides to.run a government bus ser¬ 
vice, it cannot be said that it legislates. A decision by the Executive 
which is only intended for its own action, cannot be called legislating. 
In this view, with great respect, Agarwala, J.’s observation to the effect 
that when the Executive decides to launch on a new activity and run 
a State bus service, it thereby legislates , (which it cannot do) as part of 
the process, does not seem to be correct. Salmond in his Jurisprudence 9 
observes as follows : 

“Legislation is that source of law which consists in the declara¬ 
tion of legal rules by a competent authority. It is such an enuncia¬ 
tion or promulgation of principles as confers upon them the force 
of law.” 

It is not clear what ‘enunciation or promulgation of principles’ ie 
made by the Government when it decides to run a bus service. So 
also, “a law” says Austin, “is a command which obliges a person or 
persons to a course of conduct.” 10 A rule, the observance of which is 
left to the good pleasure of those for whom it is laid down, is not a 
law. 11 It is difficult to see under what legal obligation the State Govern¬ 
ment is to run or continue to run a bus service after it once decides 
to do so. Supposing after starting a bus service, the Government decides 
to stop it, will any member of the public be entitled to question its action 
as being illegal ? If not, where is the question of the decision of the Govern¬ 
ment to run a bus service amounting to making of a law or legislating ? 

From the above discussion, it will be clear that although the Cons¬ 
titution has adopted the method of dividing governmental functions 
into three categories as executive, legislative and judicial, yet, this only 
means (as regards the executive) that the Executive has no legislative 
or judicial power. It does not mean that the only function of the Execu- • 
tive is to execute or carry out the laws passed by the Legislature and 
that the Executive has no power at all to act in the absence of an Act 

of a Legislature. 

8. 1931 P C 248 [A I R V 18] : 100 L J P C 152 (157) (PC), Eshugbai v. Govern - 
rnent of Nigeria. 

(1948) 1 All E R 85(99, 100) : (1948) 1 KB 849, Blackpool Corporation v. Locker. 

9. Salmond’s Jurisprudence, 9th Edition, page 206. 

10 . Austin’s Jurisprudence, Vol. 1, page 96. (Cited in Salmond’s Jurisprudence, 

9th Edition, page 24.) 

11 . Salmond’s Jurisprudence, 9th Edition, page 25. 
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The Executive, however, is as already stated, always subordinate 
to the Legislature and subject to the control of the Legislature. The law 
is laid down by the Legislature and it is carried.out by the Executive- 
In this sense, the executive function of the Government is of a secondary 
character. But in point of fact, apart from the purely theoretical point 
of view, the functions of the executive branch of the Government are 
of very great importance. In this connection the following passage from 
Leacock’s Elements of Political Science 12 may be quoted : 

“In a certain sense, inasmuch as the making of the law is logi¬ 
cally antecedent to its execution and to decisions as to its meanings, 
the legislative function is the chief of the powers of Government. 
‘The Legislative power,’ says Judge Story in his Commentaries on 
the Constitution, ‘is the great and overruling power in every free 
Government.’ Looked at in a purely theoretical light, the executive 
function of the Government (the carrying out of the law) appears 
in a quite mechanical and secondary aspect. In point of fact, how¬ 
ever, the functions of the executive branch of the Government are 
of great importance. No matter how explicitly laws are made, they 
must of necessity leave a wide discretionary power in the hands of 
those who enforce them ; in many matters—most notably in rela¬ 
tions with foreign States—the executive branch of Government must 
act without explicit instructions, and is no longer to be regarded as 
merely the agent of the legislative branch of the Government. The 
organised physical force—armies, navies, police, etc.,—is at the com¬ 
mand of the Executive,—is, in a sense, a part of the Executive. It 
is with the Executive (in the shape of police, revenue officers, 
post-masters, etc.) that the individual citizen is chiefly in contact. 
Indeed in any modern Government the Executive, even apart from 
the army and navy, vastly outnumbers the two other branches.’’ 

7. “Shall be exercised by him.subordinate to 

him.’' — The executive power of the Union, which is vested in the 
President under cl. (1) of this article, may be exercised by him person¬ 
ally and directly or through officers subordinate to him. Under the 
Government of India Act, 1935, S. 7 (1) also, the executive authority, 
which was vested under that provision in the Governor-General, could 
be exercised by him either directly or through officers subordinate to 
him. The executive power vested in the Governor of a State under 
Art. 154 (1) is also capable of being exercised by him either directly 
or through officers subordinate to him. Under S. 49 (1) of the Govern¬ 
ment of India Act, 1935, the executive authority vested in the 
Governor of a Province was similarly made capable of being exercised 
by the Governor directly or through officers subordinate to him. 

The provision for the executive power being exercised either 
directly or through subordinate officers is obviously meant to meet the 
physical impossibility of the President directly exercising all the 
powers of the Executive. The exercise of powers through subordinate 
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12 . Leacock’s Elements of Political Science, 1921 Edition, pages 135, 136. 
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officers should, however, be in accordance with the Constitution. See 
in this connection the provisions of Art. 77. 

Under cl. (3), sub-cl. (b), the Parliament has power to confer by 
law functions on authorities other than the President. Similarly, under 
sub-cl. (a) of cl. (3), functions may be conferred upon the Government 
of a State or other authority by any “existing law/’ Where functions 
are thus conferred on authorities other than the President by law made 
by Parliament or by any existing law, such functions, although they 
may pertain to executive power of the Union, are outside the autho¬ 
rity of the President and officers subordinate to him. Thus, although 
the conferment of functions on other authorities under cl. (3) may be 
a delegation of the executive power, the delegates are not responsible 
to the President like the officers subordinate to the President who 
under cl. (l) exercise the power of the President in accordance with 
the Constitution, and who are responsible to the President. 

Under the Government of India Act, 1935, S. 7 (1) as well as 
S. 49 (1) also, there was provision for the conferment of powers 
directly by law on subordinate authorities. It was held that where, 
power was so conferred directly by the law on a subordinate authority 
that authority was not responsible to the Governor or the Governor- 
General, as the case might be. Thus, in Emperor v. Sib Nath Ban- 
nerji , 1 it was held by the Privy Council that sub-s. (5) of S. 2 of the 
Defence of India Act, 1939, provided a means of delegation in the 
strict sense of the word, namely, a transfer of the power or duty to 
the officer or authority, defined in the sub-section with a correspond¬ 
ing divestiture of the Governor of any responsibility in the matter, 
whereas under S 49 (1) of ohe Government of India Act, 1935, the 
Governor remained responsible for the action of his subordinate taken 
in his name. The same principle would apply to cases under this Con¬ 
stitution also. Hence, as already stated, while the President or the 
Governor is responsible for the action taken by his subordinates under 
Art. 53 (1) or Art. 154 (1), as the case may be, he is not responsible 
for the action of the authorities on whom functions are directly con¬ 
ferred by law under Art. 53 (3) or Art. 154 (2). 

The “exercise of power” mentioned in Art. 53 (1), refers not only 
to the carrying out of a decision but to the making of the decision 
also. This principle follows from Emperor v. Sib Nath Banerji la 
already referred to, in which it was' held by the Privy Council, with 
reference to S. 49 (l) of the Government of India Act, 1935, that the 
expression ‘‘executive authority” in that section was used in the 
broader sense as including both the decision as to action and the 
carrying out of such decision. 


Article 53 — Note 7 

1. 1945 P C 156 (162) [AIR V 32] : 72 Ind App 241 : (1945) 7 F C R 195 : I L R 
(1945) Kar (PC) 371 (PC). 

la. 1945 P C 156 [AIR V 32] : 72 Ind App 241 : (1945) 7 F C R 195 : ILR (1945) 
Kar (PC) 371 (PC). 
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In that case the question was about the validity of preventive 
detention of a certain person under R. 20 of the Defence of India 
Rules. The detention had been ordered in the particular case by the 
Home Minister of the Provincial Government. The validity of the 
detention was questioned on the ground that inasmuch as the power 
under the rules had been conferred on the Provincial Government and 
inasmuch as under the General Clauses Act, the Provincial Govern¬ 
ment meant the Governor of the Province, the person;! 1 satisfaction 
of the Governor about the necessity of the detention was necessary to 
validate the detention and that the satisfaction of the Home Minister 
was not sufficient. It was held that under S. 49 (1) of the Government 
of India Act, 1935, the executive authority of the Province could be 
exercised by the Governor directly or through officers subordinate to 
him and that the exercise of power through subordinates meant the 
exercise of discretion by the subordinate himself and that the personal 
satisfaction of the Governor in the matter was not necessary. On the 
above principle, under the present article also, when a subordinate of 
the President exercises executive power in accordance with the Consti¬ 
tution, he may exercise his own discretion and take action on his own 
personal satisfaction about the necessity or desirability of such action 
and it is not necessary that the President must be personally satisfied 
about such necessity or desirability. 

In Emperor v. Sib Nath Bannerji , 2 the question also arose as to 
whether the Home Minister of a Province was an officer “subordinate 
to the Governor of a Province” within the meaning of S. 49 (1) of the 
Government of India Act. It was held by the Privy Council overrul¬ 
ing the decision of the Calcutta High Court in Emperor v. Hemcndra 
Prosad GJiose 3 that the Home Minister was an officer “subordinate to 
the Governor” within the meaning of S. 49 (1). Lord Thankerton in 
delivering the judgment of the Privy Council, observed : 

“While a Minister may have duties to the Legislature, the pro¬ 
visions of S. 51 as to the appointment, payment and dismissal of 
Ministers and S. 59 (3) and (4) of the Act of 1935 and the Business 
Rules made by virtue of S. 59 place beyond doubt that the Home 
Minister is an officer ‘subordinate to the Governor.’ ” 
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As this Constitution also contains similar provisions, relating to 
the question involved, the above decision of the Privy Council will 
apply to this Constitution also and accordingly a Minister of the Union 
Cabinet would be an officer subordinate to the President and a Minister 
of the Cabinet of the State Government would be an officer subordinate 
to the Governor. 


8. President whether “State.”—Under Art. 12, “the State” 
includes the Government of India. For all practical purposes, the 
Government is synonymous with the Executive of a country. Under 


2. 1945 P C 156 (163) [A I R V 32] : 72 Ind App 241 : (1945) 7 F C R 195 : ILR 
(1945) Kar (PC) 371 (PC). (AIR 1939 Cal 529, Overruled.) 

3. 1939 Cal 529 (529, 530) [AIR V 26] (SB). (Overruled in AIR 1945 P C 156(PC).) 
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this article, the executive power of the Union is vested in the Presi¬ 
dent. Hence, the President in regard to his official acts may be held to 
be covered by the definition of “State” under Art. 12. Hence, the 
prohibition against the State denying to any person equality before the 
law or equal protection of the laws under Article 14 and against 
discriminating against any citizen on grounds only of religion, race, 
caste, etc., under Art. 15 is applicable to the official acts of the Presi¬ 
dent. 1 It may be noted in this connection that under S. 3 (8) of the 
General Clauses Act, the expression “Central Government” means the 
President, so that the “Government of India” under Art. 12 may be 
equated to the President, also by reason of S. 3 (8) of the General 
Clauses Act. 


9. “In accordance with this Constitution”—Clause (l)- 

Under Art. 53 (1), the executive power of the Union, which is vested 
in the President, shall be exercised “in accordance with this Constitu¬ 
tion.” This refers not only to the manner of exercising power but to 
the exercise of the power itself, so that the effect of the provision is 
that the power which is exercised should be in accordance with the 
Constitution. But in determining whether a certain power is in accor¬ 
dance with the Constitution, the provisions of Art. 53 (1) as well as 
other provisions of the Constitution should be taken into considera¬ 
tion. Hence, the mere general grant of executive power under Art. 53 

(1) may be held to confer a certain power although such power may 
not be conferred by any other provision of the Constitution expressly 
or impliedly. See Note. 6. 

The words “in accordance with this Constitution” also govern the 
exercise of executive power through officers subordinate to the Presi¬ 
dent. See Art. 77; see also Note 6. 

10. Supreme command of Defence Forces. — Under the 
Government of India Act, 1935, S. 4, the Commander-in-Chief of His 
Majesty’s Forces in India was a different functionary from the 
Governor-General. Under this article, the supreme command of the 
Defence Forces in India is vested in the President as part of the exe¬ 
cutive power of the Union. The words “without prejudice to the 
generality of the foregoing provision” in cl. (2) imply that the supreme 
command of the Defence Forces forms part of the executive power of 
the Union. This gives effect to the principle of the supremacy of the 
civil power over the military. 

Under the Constitution of the United States (Art. II S. 2 (1) ) 
the President shall be the Commander-in-Chief of the Army and Navy 
of the United States. There is no provision in the American Constitu¬ 
tion that the exercise of the power of the President as Commander-in- 
Chief of the Army and Navy shall be regulated by law. Under Art. 53 

(2) , it is expressly provided that the exercise of the supreme command 

Article 53 — Note 8 

1. 1952 Punj 143 (Pr 4) [AIR V 39 C 52] : ILR (1951) Punj 321 (FB), Gurmukh 
Singh v. Union of India. 
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of the Defence Forces vested in the President shall be regulated by 
law. Under Entry 2 of List 1 in Sch. VII, naval, military and air¬ 
forces and other armed forces of the Union are subjects allotted to 
Parliament for legislation. 

Under the British Constitution, the administration of the army is 
in the hands of the King, who, unless expressly controlled by an Act 
of Parliament, cannot be controlled by Courts. 1 

11. War and peace, powers as to. —Under the Constitution 
of United States of America, Art. I, S.8 sub-s. (11), the Congress has 
power to declare war, grant letters of marque and reprisal, make rules 
concerning captures on land and water. Under cl. (12) of the same 
article, the Congress has power to raise and support armies and under 
cl. (13) it has power to provide and maintain a navy. Under cl. (14), 
the Congress has power to make rules for the government and regula¬ 
tion of the land and naval forces. As seen in Note 1, under Art. II, 
S. 2 (l) of the Constitution of the United States, the President shall 
be Commander-in-Chief of the army and navy of the United States. 

In Ex parte Milligan the Supreme Court of America made the 
following observation, as regards the powers of the Congress and the 
President, in matters pertaining to the armed forces of the nation and 
war and peace: 

“Congress has the power not only to raise and support and govern 
armies, but to declare war. It has, therefore,dhe power to provide by 
law for carrying on war. This power necessarily extends to all legisla¬ 
tion essential to the prosecution of war with vigour and success, 
except such as interferes with the command of the forces and the 
conduct of campaigns. That power and duty belong to the Presi¬ 
dent as Commander-in-Chief. Both these powers are derived from 
the Constitution but neither is defined by that instrument. Their 
extent must be determined by their nature, and by the principles of 
our institutions. 

“The power to make the necessary laws is in Congress ; the 
power to execute in the President. Both powers imply many sub¬ 
ordinate and auxiliary powers. Each includes all authorities essen¬ 
tial to its due exercise. But neither can the President, in war more 
than in i^eace, intrude upon the proper authority of Congress, nor 
Congress upon the proper authority of the President. Both are 
servants of the people whose will is expressed in the fundamental 
law. Congress cannot direct the conduct of campaigns nor can 
the President, or any commander under him without the sanction 
of Congress, institute tribunals for the trial and punishment of offen¬ 
ces, either of soldiers or civilians, unless in cases of a controlling 

Article 53 — Note 10 

1. (1932) 101 L J K B 478 (482) : (1932) 2 KB 197, China Navigation Co. v. 
Attorney.General. (Demand of money for protection of British ships against 
pirates in China coast is not illegal.) 

Article 53 — Note 11 

1. (1866) 18 Law Ed 281 (301, 302) : 4 Wall 2. 


Article 53 
Notes 10-11 


(a) Under Ame¬ 
rican Constitu¬ 
tion 



880 


FXECUTIVE POWER OF THE UNION 


Article 53 
Note 11 

( b ) Under 
Indian Constitu¬ 
tion 


(c) Under 
British Constitu¬ 
tion 


( d ) Executive, 
powers of 


necessity, which justifies what it compels or at least insures acts 
of indemnity from the justice of the Legislature.” 

Lender the Constitution of India, the exercise of the power of 
supreme command of the Defence Forces, which is vested in the 
President under cl. (2) of this article, is required to be regulated by 
law. It is clear that this, does not mean that the Legislature can direct 
the conduct of campaigns, inasmuch as such direction would not be 
making the law regulating the exercise of the command but would 
amount to exercising the command itself. 

Under English law, the Sovereign alone has the power of declar¬ 
ing war and peace. 2 In Janson v. Driefontein Consolidated Mines 
Ltd.? Lord Halsbury observed that though it cannot be said that it is 
now the existing international understanding that unless there is some 
public declaration of war, there is no war, yet it is essential that the 
hostility must be the act of the nation which makes the war. In the 
same case, Lord MacNaghten observed as follows : 

“In every community it must be for the supreme power, what¬ 
ever it is, to determine the policy of the community in regard to 
peace and war . . . However critical may be the condition of affairs, 
however imminent war may be, if and so long as the Government 
of the State abstains from declaring or making war or accepting a 
hostile challenge, there is peace — peace with all attendant conse¬ 
quences for all its subjects”. 

In Kawasaki v. Bantliam S. S. Co. Ltd.? Sir Wilfrid Greene, 
M. R., observed as follows : 

“. . . if in any particular litigation a question arises whether or 
not this country is at war with another country, that is a matter of 
which the Courts of this country will take judicial notice and if the 
Courts find themselves unable from their own knowledge to take 
that notice, the source of information to which they must address 
themselves is one, and one only — namely, the executive Govern¬ 
ment whose function it is to make war or not to make war, and 
whose decision as to whether or not a state of war exists concludes 
the matter”. 

Thus, under the British Constitution the executive Government 
has the power of declaring war or peace and also of declaring whether 
a state of war or peace exists with regard to another country. Under 
Sch. YII List 1, Entry 15 of the Constitution of India, the Union 
Parliament has the exclusive right of making laws relating to war and 
peace. This, however, cannot mean that the actual declaration of war 
or making of peace is to be done by the Parliament. The Parliament has 
the power to make laws about war and peace, but the implementation 
of such laws is a matter for the executive authority. 


2. (1799) 1 Ch Rob 196, The Hoop. 

3. (1902) 1902 App Cas 484 (493, 497) : 87 L T 372. 

4. (1939) 1 All E R 819 (823) : (1939) 2 KB 544. (Janson v. Driefontein Consoli¬ 
dated Mines Ltd., (1902) 1902 App Cas 484, Ref. to.) 
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Further, as seen in Note 7, the power of the executive authority Article 53 
is not limited to the carrying out of laws passed by the Legislature. Notes 11-12 
Hence, although the Executive is bound to act according to the laws 
passed by the Legislature, it is not absolutely without power to act, in 
the absence of a legislative enactment, when the act does not affect the 
legal rights of any one or contravene the provisions of the Constitu¬ 
tion. The issue of a notification 5 by the President declaring that the 
state of war between India and Germany (World War II) has ceased 
to exist from 1st January, 1951, is only consistent with this view. If it 
were the case that the Executive is powerless to act in any matter 
relating to war or peace unless and until there was a law passed by the 
Parliament authorising the Executive to do so, the President’s notifi¬ 
cation, above mentioned, would be ultra vires. 

In this connection, it may also be pointed out that there is a 
difference between the provisions of the American Constitution and the 
Indian Constitution in regard to the power to declare war. Under 
Art. I, S. 8 of the Constitution of United States, the Congress shall 
have power to declare war. So under the American Constitution the 
actual declaration of war is to be made by the Congress. But under the 
Constitution of India, under Art. 246 read with Sch. VII, List 1 
Entry 15, it is the power of making laws with reference to war and 
peace that is given to the Parliament. 

When there is no question of making any law but the question is 
only about taking certain action, as for example, declaring whether a 
state of war between India and another country exists or not, it does 
not seem to be necessary that the Executive must first be authorised by 
Legislature to take the action. In this respect, there does not seem to 
be any substantial difference between the Constitution of India and 
the British Constitution, under which also, as seen already, the power 
of declaring war or peace or declaring whether a state of war or peace 
exists between Great Britain and another country, is vested in the 
Executive. 

12. Delegation of functions to other authorities by law 

—Clause (3)_It has already been seen in Note 8 that while Article 

53 (l) provides for the President delegating his executive power to his 
subordinates, Art. 53 (3) provides for a statutory delegation of execu¬ 
tive powers to other.autliorities. As seen in Note 8, such authorities 
would not be responsible to the President. There is a similar provision 
in Art. 154 which deals with the executive power of a State. Similar 
provisions are also contained in the Government of India Act, 1935, 

Ss. 7 and 49, dealing respectively with the executive authority of tho 
Federation and of the Province. 

In Kendall v. United States, 1 Justice Thompson of the Supreme 
Court of United States observed as follows : 

5. Gazette of India, 1951, Part I, S. 1, Extraordinary, Page 1, (Notification 
No. D7104—Eur. 11/50). 

Article 53 — Note 12 

1. (1838) 9 Law Ed 1181 (1215) : 12 Peters 524. 

l.Ind.Con. 56. 



882 


ELECTION OF PRESIDENT 


Article 53 
Note 12 


Election of 
President. 


“The theory of the Constitution undoubtedly is that the great, 
powers of the Government are divided into separate departments; 
and so far as these powers are derived from the Constitution, the 
departments may be regarded as independent of each other. But 
beyond that all are subject to regulations by law, touching the dis-' 
charge of the duties required to be performed. The executive power 
is vested in a President and as far as his powers are derived from 
the Constitution, he is beyond the reach of any other department, 
except in the mode prescribed by the Constitution through the 
impeaching power. But it by no means follows that every officer in 
every branch of that department is under the exclusive direction of 
the President. Such a principle, we apprehend, is not, and certainly 
cannot, be claimed by the President. There are certain political 
duties imposed upon many officers in the executive department the 
discharge of which is under the direction of the President. But it 
would be an alarming doctrine that Congress cannot impose upon 
any executive officer any duty they may think proper, which is not 
repugnant to any rights secured and protected by the Constitution; 
and in such cases the duty and responsibility grow out of and are 
subject to the control of the law and not to the direction of the 
President. And this is emphatically the case where the duty enjoined 
is of a mere ministerial character”. 

Thus, it is seen that even under the American Constitution, exe¬ 
cutive functions can be assigned by law to authorities who are not 
responsible to the President. 


54 . The President shall be elected by the mem¬ 
bers of an electoral college consisting of — 

(a) the elected members of both Houses of 

Parliament; and 

(b) the elected members of the Legislative 

Assemblies of the States. 

% 


Jammu and Kashmir 

Article 54 shall apply to the State of Jammu and Kashmir subject 
to the modifications — 


(a) that the references therein to the elected members of both Houses 

of Parliament and to each elected member of either House of 
Parliament shall be deemed to include, respectively, a reference 
to the representatives of the State in those Houses and to each 
such representative, 

(b) that the references to the elected members of the Legislative 

Assemblies of the States and to each such elected member shall 
be deemed to include, respectively, a reference to the members of 
the Constituent Assembly of the State and to each such member, 
and . I 
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(c) that the population of the State shall be deemed to be forty-four 
lakhs and ten thousand. 

—See Art. 370 (1) read with the Constitution (Application to 
Jammu and Kashmir) Order, 1950, Cl. 3 and Sci-r. II as 
amended. 

COGNATE PROVISIONS 

Election Commission — Superintendence, direction and control of the pre¬ 
paration of the electoral rolls for election of President to vest in the Election 
Commission—See ART. 324 (1). 

Amendment seeking to make change in ART. 54 — Procedure for such 
amendment—See ART. 368. 

1. Analogous provisions.— Under the Constitution of the United 
States also, the President is chosen by indirect election. The procedure 
is as follows : Each State appoints a number of electors, equal to the 
whole number of Senators and Representatives to which the State may 
be entitled in the Congress. The actual method of choosing these electors 
is left to the discretion of each State Legislature. All the State Legis¬ 
latures have directed that the Presidential electors shall be chosen at 
the polls by the qualified voters of the State. The electors then meet 
in their respective States and vote by ballot for President. The votes 
are sent to the President of the Senate and counted in the Houses of 
the Congress sitting in a joint session. The person having the greatest 
number of votes becomes President if such number be a majority of 
the whole number of electors appointed and if no person have such 
majority, then from the persons having the highest numbers, not 
exceeding three, the House of Representatives chooses immediately by 
ballot the President. (Article II, S. 1 (2) and Amendment of 1804, 
Art. 12.) 

Thus, under the American Constitution the electoral college is 
itself elected , while under the Indian Constitution, there is no special 
election of the electoral college for the election of the President but the 
electoral college consists of the elected members of the two Houses of 
Parliament and of the Legislative Assemblies of the different States. 
Another point of difference that may be noted is that the election of 
the President of the United States is by the straight vote system and 
not by the system of proportional representation by the single trans¬ 
ferable vote as provided by Art. 55 (3). 

In Ireland, under the Irish Constitution of 1937, Art. 12, sect. (2), 
the President shall be elected by the direct vote of the people. 

Under the Constitution of the Union of Burma, S. 4G, the Presi¬ 
dent shall be elected by both Chambers of Parliament in joint session 
by secret ballot. Subject to the provisions of Chap. V, election to the 
office of President shall be regulated by Act of Parliament. 

2. Scope of the article. —The Indian Constitution has adopted 
the system of indirect election of the President in preference to direct 
election by adult suffrage. The mode of election laid down in this 
article represents a compromise of different principles. Firstly, as the 
Constitution contemplates only the Parliamentary system of executive, 


i 
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(b) Eire 

(c) Burma 
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it would have been a little anomalous to have a President elected on 
adult franchise, inasmuch as such a President should appropriately enjoy 
real power under the Constitution and not merely be the constitutional 
head with the real power being vested in the Ministry and the Legis¬ 
lature. At the same time, if the President had been elected only by 
members of the Parliament, the result would be that the President as 
well as the Union Ministry would only represent in practice the same 
point of view, namely that of the majority party in Parliament.' In 
order to make the Presidential office more broad-based, the electoral 
college is made to include the elected members of the Legislative 
Assemblies of the States. This has also the additional advantage of 
investing the President with greater moral independence and authority 
than would be the case if he had been a mere creature of the majority 
party in the Parliament. The total voting strength of the members of 
the Parliament has, however, been made equal to that of the elected 
members of the Legislative Assemblies of all the States by being 
weighted under Art. 55 (2) (c). 

The superintendence, direction and control of the conduct of elec¬ 
tion of the President is vested in the Election Commission (Art. 324). 

Under Art. 71, all doubts and disputes arising out of or in con¬ 
nection with the election of a President or Vice-President shall be 
inquired into and decided by the Supreme Court. 


55 . (1) As far as practicable, there shall be 
uniformity in the scale of representation of the 
different States at the election of the President. 


(2) For the purpose of securing such uniformity 
among the States inter se as well as parity between 
the States as a whole and the Union, the number of 
votes which each elected member of Parliament and 
of the Legislative Assembly of each ^State is entitled 
to cast at such election shall be determined in the 
following manner :— 


(a) every elected member of the Legislative 
Assembly of a State shall have as many 
votes as there are multiples of one 
thousand in the quotient obtained by 
dividing the population of the State by 
the total number of the elected members 
of the Assembly; 

(l) if, after taking the said multiples of one 
thousand, the remainder is not less than 
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f. 


five hundred, then the vote of each Article 55 
member referred to in sub-clause (a) shall 
he further increased by one ; 

(c) each elected member of either House of 
Parliament shall have such number of 
votes as may be obtained by dividing the 
total number of votes assigned to the 
members of the Legislative Assemblies of 
the States under sub-clauses (a) and (b) by 
the total number of the elected members 
of both houses of Parliament, fractions 
exceeding one-half being counted as one 
and other fractions being disregarded. 

(3) The election of the President shall be held 
in accordance with the system of proportional repre¬ 
sentation by means of the single transferable vote 
and the voting at such election shall be by secret 
ballot. 

Explanation. — In this article, the expression 
“population” means the population as ascertained at 
the last preceding census of which the relevant 
figures have been published. 

Jammu and Kashmir 

Article 55 shall apply to the State of Jammu and Kashmir subject 
to the modifications— 

(a) that the references therein to the elected members of both 

Houses of Parliament and to each elected member of either 
House of Parliament shall be deemed to include, respec¬ 
tively, a reference to the representatives of the State in those 
Houses and to each such representative, 

(b) that the references to the elected members of the Legislative 

Assemblies of the States and to each such elected member 
shall be deemed to include, respectively, a reference to the 
members of the Constituent Assembly of the State and to 
each such member, and 

(c) that the population of the State shall be deemed to be forty- 

four lakhs and ten thousand. 

—See Art. 370 (1) read with the Constitution (Application to 
Jammu and Kashmir) Order, 1950, Cl. 3 and Sch. II as 
amended. 
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Cognate provisions 

Election Commission — Superintendence, direction and control of the 
preparation of the electoral rolls for election of President to vest in the 
Election Commission —See ART. 324 (1). 

Amendment seeking to make change in ART. 55 —Procedure for such amend¬ 
ment—See ART. 368. 

Synopsis 

1. Analogous provisions. 

2. Scope of the article. 

3. Proportional representation. 

1. Analogous provisions. — Under the Irish Constitution also 
(Art. 12, S. (2) (iii)), the election of the President should be by secret 
ballot and on the system of proportional representation by means of 
the single transferable vote. 

2. Scope of the article -After providing in Art. 54 that the 

President shall be elected indirectly by an electoral college, the Con¬ 
stitution proceeds to provide in this article that the mode of election 
shall be by the system of proportional representation by means of the 
single transferable vote (Art. 55 (3)). Clauses (1) and (2) of the 
article provide for weighting of votes for the purpose (a) of securing, 
as far as possible, uniformity in the scale of representation of the 
different States and (b) for securing parity between the States as a 
whole and the Union, at the election of the President. For the purpose 
of securing such uniformity and parity the method is laid down in 
sub-cls. (a), (b) and (c) of cl. (2). The draft Constitution gives the 
following illustrations to sub-cls. (a) and (b) of cl. (2) in the foot¬ 
notes of Art. 44 of the draft Constitution corresponding to this 
article : 

“The method of calculation set out in cl. (2) of Art. 44 may 
be illustrated as follows : 

Illustrations to sub-cls . (a) and (b) of cl. (2) : 

(i) The population of Bombay is 20,849,840. Let us take the 
total number of elected members in the Legislative 
Assembly of Bombay to be 208 (i. e. one member repre¬ 
senting one lakh of the population). To obtain the number 
of votes which each such elected member will be entitled 
to cast at the election of the President, we have first to 
divide 20,849,840 (which is the population) by 208 (which 
is the total number of elected members), and then to 
divide the quotient by 1,000. In this case, the quotient is 
100239. The number of votes which each such member 
will be entitled to cast would be 100,239/1000 i. e. 100 
(disregarding the remainder 239 which is less than five 
hundred.) 

(ii) Again the population of Bikaner is 1,292,938. Let us take 
the total number of elected members of the Legislature 
of Bikaner to be 130 (i. e. one member representing 
roughly ten thousand of the population). Now applying 


Article 55 
Notes 1-2 
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the aforesaid process, if we divide 1,292,938 (i. e. the 
population) by 130 (i. e. the total number of elected mem¬ 
bers), the quotient is 9945. Therefore, the number of 
votes which each member of the Bikaner Legislature would 
be entitled to cast is 9945/1000 that is 10 (counting the 
remainder or 945 which is greater than five hundred as 
equivalent to 1000.) 



Illustration under sub-cl. (c) of cl. (2) : 

the total number of votes assigned to the members of the 
Legislatures of the States in accordance with the above 
calculation be 74,940 and the total number of elected 
members of both the Houses of Parliament be 750, then 
to obtain the number of votes which each member of 
either House of Parliament will be entitled to cast at the 
election of the President, we should have to divide 74,940 
by 750. Thus the number of votes which each such 
member will be entitled to cast in the case would be 


“ 99 25 e> (the fraction || which exceeds one- 


750 


half being counted as one.)” 


Although cl. (2) appears to be complicated, it would be found on 
analysis to amount only to two simple principles : 

1. The number of votes given to the Houses of Parliament should 
be equal to the total number of votes given to all the Legisla¬ 
tures in India. 


2. The voting strength of each voter in the State Legislature must 
be proportionate to the population he represents. 

3. Proportional representation. — Under clause (3), the 
President is required to be elected in accordance with the system of 
proportional representation by means of the single transferable vote. 

The system of proportional representation by means of the single 
transferable vote is intended to secure, as far as possible, the representa¬ 
tion in the elected body, of all the groups or interests in the electorate, 
in proportion to their respective strengths in the electorate and to 
avoid the swamping of the elected body by the representatives of the 
party which is numerically strongest, to the exclusion of the repre¬ 
sentatives of the other groups or interests. R. N. Gilchrist says: 1 “The 
aim of proportional representation is to give every division of opinion 
among electors corresponding representation in national or local 
assemblies.” The underlying principle has been expressed as being 
that the right of decision belongs to the majority, but the right of 
representation belongs to all. In the ordinary mode of election by 
what is known as the straight vote system it often happens that the 
number of seats in the elected body secured by the several groups of 
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Notes 2-3 
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1. Principles of Political Science by R. N. Gilchrist, 2nd Edition, page 270. 


888 


MANNER OF ELECTION OF PRESIDENT 


Article 55 opinion in the electorate do not reflect their relative strength in the 
Note 3 electorate. 

Thus, in the first general elections to the Delhi State Assembly 
we learn that the Congress polled 2,71,977 and the combined opposition 
polled 2,55,998. Thus, the Congress polled just about 51 per cent, of 
the votes cast. Yet the Congress secured 83 per cent, of the seats, while 
the combined opposition parties who had secured about 49 per cent, 
of the votes got only 17 per cent, of the seats. In the same election 
the Jan Sangh is said to have polled 1,14,525 or 21 per cent, of the 
total number of votes cast and the Socialists are said to have polled 
only 9695 or about 1.8 per cent, of the total valid votes cast. In spite 
of this vast difference in the number of votes secured by the Jan Sangh 
and the Socialists, the two parties got each 2 seats in the Assembly. 
In other words, in spite of a difference of 1,04,830 votes between the 
Jan Sangh and the Socialists, the two parties got the same number of 
seats. 2 This kind of anomaly is sought to be avoided by the system of 
proportional representation by the single transferable vote and it is 
claimed that if the system is followed, the different groups in the 
electorate will each secure in the elected body a number of seats which 
is proportionate to the relative strength of the group in the electorate. 

The system was first proposed in 1851 by an Englishman named 
Thomas Hare in a book called The Election of Representatives. 

It was strongly supported by John Stuart Mill, Lord Avebury, Lord 
Courtney, etc. There are many variations of the system but they are 
based on the same underlying principle. The scheme is also known as 
the preferential system or transferable vote system. 

The best known form of proportional representation is that of the 
“single transferable vote.” The meaning of this is that every voter has 
only one vote irrespective of the number of seats to be filled up. If, 
for instance, there are 5 seats to be filled up, the voter does not cast 
five votes but indicates five successive preferences, as first preference, 
second preference and so on, on his ballot paper on which the names 
of all the candidates are printed. 

The total number of valid voting papers is then divided by a 
number which exceeds by one, the number of vacancies to be filled, 
and the resulting number increased by one, disregarding any fraction 
or remainder, is the number of votes that is sufficient to secure the 
return of a candidate. This number is known as the quota. Thus 
suppose, there are 100 valid voting papers and three seats to be filled 
up. 100 is divided by 3 plus 1 i. e., 4 and the quotient arrived at, 
namely, 25, is increased by 1, so that the quota is 26. After the quota 
is fixed, any candidate who secures a number of first preferences equal 
to the quota is forthwith declared elected. The surplus first preferences 
marked in his favour on the ballot papers cast for him are then 
distributed proportionately among the candidates who are marked as 

2. We are indebted to Shri Paras Diwan, Lecturer in Laws, Delhi University, for 
this information : See his Article published in AIR 1952 Jour 30 (30). 
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second preferences on the ballot papers in which he has been marked 
as first preference. 

If on such distribution, it is found that the aggregate number of 
first preference votes (i. e., including the first preference votes originally 
obtained by him and the first preferences subsequently allotted by 
distribution as mentioned above) for any such candidate reaches the 
quota, he is declared elected. 

If all the seats are not filled up by transferring the surplus first 
preference votes of the candidates who have received more than the 
quota, the candidate who has obtained the least number of first pre¬ 
ferences is eliminated and the second preferences on the ballot papers 
in which he has been given the first preference are treated as first 
preferences in favour of candidates in whose favour such second 
preferences have been marked. 

Thus, there is only one vote for each voter although there may be 
many seats to be filled. But this single vote is transferred to other 
candidates. That explains why the system is known as that of the 
single transferable vote. 

The question of proportional representation, in one sense, really 
can arise only when there are several seats to be filled up from a 
constituency, so that there may be reflected in the elected body the 
different shades of opinion in the electorate in proportion to the number 
of adherants of each shade of opinion in the electorate. 

But the idea of giving as much importance as possible to minority 
groups and points of view can be applied to the election of representa¬ 
tives for single vacancies also. And in this sense, the principle of 
proportional representation may play a part in such an election also. 
The object in such a case is that a candidate who is acceptable to as 
many groups of opinion as possible in the electorate may be elected, 
although he may not be the first choice of all the groups. In the 
ordinary mode of election what happens is that the candidate who gets 
the support of the numerically largest group is elected although the 
combined strength of the other groups may be really much greater so 
that in effect the candidate actually represents only a minority of the 
electorate. We'give here two illustrations 3 to show this: 

In Nandigram South (Midnapore) Constituency of the West 
Bengal State, the following is the ledger of polling: 


P. C. Jana (Congress) 

... 15320 

Bhupal Panda (Communist Party) 

* ... 14926 

I. C. Mahapatra (Jan Sangh) 

5201 

K. L. Bera (K. M. P. P.) 

3184 


Total 38634 


It could easily be observed that though 23314 people voted against 
the Congress and only 15320 in favour of it, yet the seat went to the 
Congress.. 

3. We are indebted to Shri Paras Diwan, Lecturer in Laws, Delhi University, for 
this information : See his Article published in AIR 1952 Jour 30 (30). 
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The voting ledger of the Katoria Constituency of the Bihar State 
is as undernoted: 


S. P. Bhagat (Congress) : ; - 

• • t 

... 17615 

S. Prasad (Socialist) 

• • • 

... 16200 

T. Sinha (Independent) * 

• • • 

... 12440 

B. Soren (Jharkand) 

• •• 

12440 

C. Baski (Independent) 

• • t 

... 2133 


Total 60828 

The Congress candidate polled 17615 votes, or 29 % of the total 
votes cast and secured the seat though 43213 votes or 71 % of the total 
votes were polled against him. 

It is considered that such anomalous result will be avoided or at 
least mitigated by the adoption of the system of proportional repre¬ 
sentation by the single transferable vote. 

In the case of an election for a single seat also, the voting is done 
by a single transferable vote and successive preferences are marked by 
the voter in favour of the several candidates. But there being only one 
seat to be filled up there is no question of fixing a quota and first 
declaring a candidate who gets the quota elected and dividing his 
surplus votes among those who have been given the next preference, 
to fill up further seats. When there is a clear majority of first prefer¬ 
ences in favour of one of the candidates, that is, if a candidate 
receives more than 50 per cent of the first preferences, he is declared 
elected, inasmuch as the first preferences of all the other candidates 
put together will necessarily be less than 50 per cent. But where there 
is no absolute majority of first preferences in favour of any one candi¬ 
date, then the question of transferring of votes comes in. Thus, sup¬ 
pose there are three candinates A, B, and C for a seat. The first 
preferences are cast as follows : 

A 40 
B 45 
C 15 

Though B has got the largest number of first preferences, they do 
not amount to an absolute majority. In such a case C, who has got 
the least number of first preferences, is eliminated and the first prefer¬ 
ences marked in his favour are distributed between A and B in pro¬ 
portion to the number of second preferences which have been marked 
in favour of each of them on the 15 voting papers in which C has been 
given first preference. *If on these 15 voting papers A has been given 
the second preference on 11 out of these 15 -papers and B has been 
given the second preference on four of these 15 voting papers, these 
second preferences are to be treated as first preferences and are to be 
added to the first preferences already secured by A and B. The result 
would be that, on the whole at the second count A will get 51 first 
preferences and B will get 49, so that A will be entitled to be declared 
elected, although originally A had less number of first preferences in 
his favour than B. Under the normal system of voting B would have 
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been entitled to be declared as elected as having secured the largest Article 55 
number of votes, if the first preferences are treated as votes. Note 3 

The above method of election is the method contemplated by 
cl. (3) of this article for election to the office of President. The voting 
has to be by secret ballot. 

56. (1) The President shall hold office for a term Term of office o< 
of five years from the date on which he enters upon President - 
his office: 

Provided that— 

(a) the President may, by writing under his 

hand addressed to the Vice-President, 
resign his office ; 

(b) the President may, for violation of the 

Constitution, he removed from office by 
impeachment in the manner provided in 
Article 61; 

(c) the President shall, notwithstanding the 

expiration of his term, continue to hold 
office until his successor enters upon his 
office. 

(2) Any resignation addressed to the Vice-Presi¬ 
dent under clause (a) of the proviso to clause (1) shall 
forthwith be communicated by him to the Speaker 
of the House of the People. 

Cognate provision 

Office of President — Casual vacancy in—Term of office of person elected to 
fill—See ART. 62 (2). 

1. Analogous provisions. — Under the Constitution of the 
United States, Art. 2, S. 1 (1), the term of Office of the President is 
four years. 

Under the Constitution of Eire of 1937, Art. 12, S. 3 (i), the 
term of office of the President is seven years. 

Under the Constitution of Burma, S. 48 (l), the term of office of 
the President is five years. 

2. Impeachment. — Under cl. (1), Proviso (b), the President 
may be removed from office by impeachment for violation of the Con¬ 
stitution. Under the Constitution of America, Art. II, S. 4, the Presi¬ 
dent shall be removed from office on impeachment and conviction 
for treason, bribery or other high crimes or misdemeanours. Under 
the Constitution of Eire, 1937, Art. 12 (3), the President is removable 
from office and under Art. 12 (10) (i), he may be impeached for stated 
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misbehaviour. Under the Burmese Constitution, S. 54, the President 

may be impeached for high treason, violation of the Constitution or 
gross misconduct. 


57. A person who holds, or who has held, office 
as President shall, subject to the other provisions of 
this Constitution, be eligible for re-election to that 
office. 

1. Analogous provisions. — Under the American Constitution, 
there is no express provision on the question of the re-election of the 
same person as President for more than one term. But there is a con¬ 
stitutional convention that the same person should not be President 
for more than two terms. In the case of President Roosevelt, however, 
during the World War II, this convention was broken. Under the 
Irish Constitution, Art. 12 (3) (ii), the President is eligible for re-elec¬ 
tion once. Under the Constitution of Burma, S. 48 (2), the President 
is eligible for re-election once. It will be seen that, unlike the Irish 
and Burmese Constitutions, the Constitution of India does not impose 
any express restriction that a person can hold office as President only 
for two terms. Under those Constitutions, even if the terms are con¬ 
secutive a person cannot hold office as President for more than two 
terms. Under the Indian Constitution there is express provision that 
a person can hold office as President for more than one term, but 
there is no restriction to the number of terms consecutive or otherwise 
for which a person can be elected President. 


58. (1) No person shall be eligible for election 
as President unless be— 

(a) is a citizen of India, 

(b) has completed the age of thirty-five years, 

and 

(c) is qualified for election as a member of 

the House of the People. 

(2) A person shall not be eligible for election as 
President if be holds any office of profit under the 
Government of India or the Government of any 
State or under any local or other authority subject 
to the control of any of the said Governments. 

Explanation .—For the purposes of this article, a 
person shall not be deemed to hold any office of 
profit by reason only that he is the President or 
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Vice-President of the Union or the Governor or 
Rajpramukh or Uparajpramukk of any State or is a 
Minister either for the Union or for any State. 

Cognate provision 


Rajpramukh or Uparajpramukh_ 

and (30). 

Synopsis 


1. Qualification for election to 

House of People—Clause (1) (c). 
See Art. 84. 

2. Office of profit—Clause (2). 

(a) Meaning of “office of profit.” 

(b) Person holding contract. 

(c) Actual receipt of profit 
unnecessary. 


Interpretation of _ See ART. 36G (21) 

(d) Personal receipt of profit. 

(e) Voluntary payment. 

(f) Remuneration and testimo¬ 
nial—Distinction. 

(g) Voluntary foregoing of re¬ 
muneration. 

(h) Payment for special services. 


1. Qualification for election to House of People — Clause (1) (c)_See 

ART. 84. 


Article 58 
Notes 1-2 


2. Office of profit — Clause (2). — This expression occurs in 
Arts. 58 (2), 59 (2), 64, 66 (4), 102 (1) (a), 158 (2) and 191 (1) (a). 
There is no definition of the words “office of profit” in the Constitution 
or the General Clauses Act. In Henry v. Galloway} Finlay, J., 
observed as follows : 

“Now ‘office of profit’ is not a thing particularly easy to define : 
everybody, I think, has a good idea of what it means, but certainly 
it is not easy of exact definition. I was referred to a case, and some 
assistance is to be got from it, of Delane v. Hillcoat la but it is, I 
think, true to say that the exact definition is by no means easy. It 
is, of course, and must be an office, and no doubt it must be an 
office to which remuneration is in some way or other attached. You 
cannot have an office of profit unless you have got the remuneration 
attached to it. That does not, of course, mean that in any particular 
year there must necessarily be any remuneration. It is, I should 
think, clear beyond any controversy—indeed, it was not contro¬ 
verted—that if you take the case, the perfectly possible case, of a 
holder of an office remunerated by share of profits, and by reason of 
the fact that in difficult times there are no profits so that there is 
no remuneration, it is not questioned, I think, and could not be 
questioned, that that would none the less be an office of profit and 
would continue to be an office of profit even though for one year or 
for more than one year no remuneration accrued.” 

Thus, there must be an office and a remuneration attached to it. 
But the form of the remuneration or the question whether remunera¬ 
tion accrued every year is immaterial. 

The holder of a contract or person enjoying benefit under a 
contract with the Government is not a person holding an office of 
profit under the Government and is not disqualified. 

Article 58 — Note 2 

1. (1933) 148 L T 453 (455) : 49 T L R 191. 
la. (1829) 109 E R 115 : 9 B and C 310. 


(a) Meaning 
of “office of 
profit” 


(b) P 



erson 

con* 
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Article 58 
Note 2 

(c) Actual re¬ 
ceipt of profit 
unnecessary 


(d) Personal 
receipt of profit 


( e ) Voluntary 
payment 


0 


Further, “office of profit” does not connote that its incumbent 
actually makes a profit from it; if it might reasonably be expected 
that a man would make a profit of it, it must be considered an office 
of profit. 16 In Delane v. Hillcoat , 2 the question was whether the office 
of treasurer of a turnpike road was one of profit. It was held that if 
the average balances in the hands of the incumbent were such that it 
might be reasonably expected that a profit could be made out of them 
the office was one of profit. Littledale, J., observed as follows in this 
connection : 

“If the average balance was so small that a banker would not 
allow interest for it, an office in that case must not perhaps be 
considered an office of profit. But if it amounted to a sum for which 
a banker would allow interest it must be considered an office of 

profit.” 

It is not necessary that the incumbent of the office must perso¬ 
nally receive the profit. Even if he allows another to receive the profit 
if any, he would be the holder of office of profit. 8 In Delane v. 
Hillcoat* the trustee of a turnpike road, who accepted the office of the 
treasurer of the road but who never himself received the rents of the 
tolls but allowed the clerk of the commissioners to receive all the rents 
and to make all payments on account of the trust, was held to be the 
holder of an ‘office of profit’ and to have incurred the statutory penalty 
for not having resigned his office of trustee on his being elected to the 
office of treasurer. 

The payment made to the holder of an office may be voluntary, 
still, so long as it is made to him in virtue of his office, it is a profit 
of the office, and he must be regarded as the holder of an office of 
profit. 6 In Herbert v. McQuade , 6 Collins, M. R., observed as follows 
with reference to Inland Revenue v. Strang 7 : 

“Now that judgment, whether or not the particular facts 
justified it, is certainly an affirmation of a principle of law that a 
payment may be liable to income-tax although it is voluntary on 
the part of the persons who made it, and that the test is whether, 
from the standpoint of the person who receives it, it accrues to him 
in virtue of his office; if it does, it does not matter whether it was 
voluntary or whether it was compulsory on the part of the persons 
who paid it. That seems to me to be the test; and if we once get to 

' - — i — ■■■ ■ ■■ ^ ■ ■ ■ ■ ■ — ■ — 11 * 

lb. (1829) 109 E R 115 (116, 117) : 9 B and C 310, Delane v. Hillcoat . 

2. (1829) 109 E R 115 (116, 117) : 9 B and C 310. 

3. (1829) 109 E R 115 (116, 117) : 9 B and C 310, Delane v. Hillcoat. 

4. (1829) 109 E R 115 (116, 117) : 9 B and C 310. 

5. (1930) 16 Tax Cas 505 (514), Stedeford v. Beloe . 

(1919) 7 Tax Cas 372 (378, 379) : 89 L J K B 459, Cowan v. Seymour. 

(1906) 5 Tax Cas 347 (355) : 53 Sol Jo 149, Cooper v. Blackiston. 

(1905) 93 L T 367 (371) : 5 Tax Cas 145, Paynting v. Faulkner. 

(1902) 4 Tax Cas 489 (500) :2 KB 631 (649), Herbart v. McQuade. ...... 

(1878) 1 Tax Cas 207 : 15 S C L R 704, Inland Revenue v. Strang . 

6. (1902) 2 K B 631 (649) : 4 Tax Cas 489. 

7. (1878) 1 Tax Cas 207 : 15 S C L R 704. .. 
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this—that the money has come to, or accrued to, a person by virtue 
of his office—it seems to me that the liability to income-tax is not 
negatived merely by reason of the fact that there was no legal obli¬ 
gation on the part of the persons who contributed the money to 
pay it.” 

But a distinction must be made between payment which is in the 
nature of remuneration and one which is in the nature of testimonial. 8 
In Mudd v. Collins , u Rowlatt, J., observed as follows : 

“When a man is given a testimonial because of his work in the 
past, not directly remunerating him for that work, but recognising 
how high a regard has been held for him in the association of 
people with him arising out of the performance of those services, 
and people recognise the good qualities he has and how zealous and 
kind he has been and how eager to advance the interests of his 
employers or his parishioners or his constituents, or whatever they 
may be and they say ‘we would like to give you something as a 
mark of our esteem and regard’, that is a testimonial. But where a 
man does a business operation of this kind which he could not be 
called upon to do, but it is a business operation and would have to be 
paid for handsomely if done by somebody else, and it is said ‘one of 
our directors did it for us and he ought to have something besides 
his fees as director because of this’ that seems to me to be paying 
him for his services.” 

In Cooper v. Blacliiston , 10 Lord Loreburn observed as follows : 

“In my opinion, where a sum of money is given to an Incmn- 
bent substantially in respect of his services as Incumbent, it accrues 
to him by reason of his office. Here the sum of money was given 
in respect of those services. Had it been a gift of an exceptional 
kind, such as a testimonial, or a contribution for a specific purpose, 
as to provide for a holiday or a subscription peculiarly due to the 
personal qualities of the particular clergyman, it might not have 
been a voluntary payment for services, but a mere present.” 

In Cowan v. Seymour , n A acted as secretary of a company with¬ 
out remuneration from the date of its incorporation until his appoint¬ 
ment as liquidator of the company. After liquidation was completed 
there was a sum in hand after discharge of all liabilities, which 
according to the company’s memorandum of association, was divisible 
among the ordinary share-holders of the company. By a unanimous 
resolution these share-holders voted the sum in question in equal 
shares to the chairman of the company and A. A* contended that the 
payment was a voluntary gift and that the whole of his duties as 
secretary and liquidator had determined before the gift was made. It 

8. (1925) 9 Tax Cas 297 (300, 301) : 133 L T 186, Mudd v. Collins. 

(1919) 7 Tax Cas 372 (378, 379) : 89 L J K B 459, Cowan v. Seymour. 

(1906) 5 Tax Cas 347 (355) ’. 53 Sol Jo 149, Cooper v, Blachiston. 

9. (1925) 9 Tax Cas 297 (300, 301) : 133 L T 186. 

10 . (1906) 5 Tax Cas 347 (355) : 53 Sol Jo 149. 

11 . (1919) 7 Tax Cas 372 (378) : 89 L J K B 459. 
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Article 58 
Note 2 


( g ) Voluntary 
foregoing of re¬ 
muneration 


(h) Payment 
for special ser¬ 
vices 


was held that the sum did not accrue to A in respect of an office or 
employment of profit and was not chargeable to income-tax, the 
ground of decision being that the payment was in the nature of testi¬ 
monial rather than remuneration. 

In Duncan's Executors v. Farmer , 12 Lord Dunedin observed as 
follows : 

“My Lords, I confess I have never been able to see how it 
could possibly be said to be in respect of his office, when the whole 
reason it was given to him was that he was no longer in the 
office .... I do not think it can be said to be in respect of an office, 
because the moving consideration was that sometime previously as 
a historical fact he had held an office.” 

The voluntary foregoing of the remuneration of office does not 
make the office cease to be one of profit . 13 In Meade v. Brearley , 
Finlay, J., observed as follows : 

“If a person holds an office and the office is an office of profit, 
it is perfectly clear that no application of the income, which he may 
think proper to make as between himself and other persons, can for 
a moment affect his liability as being the holder of an office of 
profit. It is, I think, equally clear that—I will not say in every 
case, because these cases, I think, have to be judged upon their own 

facts,_but, I think, it is clear that at least in a large number of 

cases the" voluntary foregoing of a salary due to a person ought to 
be regarded by the Court, and would be regarded, simply as being 
an application of the income and that, in such circumstances, the 
office would not the less be an office of profit and the assessment 
would, therefore, not the less be made.” 

The payment made to an employee for special services falling 
outside the scope of the duties of his office is a profit of the office . 15 


C o n d itions of 
Presiden t*s 
office. 


59 . (1) The President shall not be a member of 
either House of Parliament or of a House of the 
Legislature of any State, and if a member of either 
House of Parliament or of a House of the Legislature 
of any State be elected President, he shall be. deemed 
to have vacated his seat in that House on the date on 
which he enters upon his office as President. 

(2) The President shall not hold any other office 
of profit. 

12 . (1909) 5 Tax Cas 417 (422). 

13 . (1933) 17 Tax Cas 687 (693), Reade v. Brearley. 

14 . (1933) 17 Tax Cas 687 (693). 

15 . (1932) 16 Tax Cas 748 (754), Shipway v. Skidmore. 

(1925) 9 Tax Cas 297 (300, 301) : 133 L T 186, Mudd v. Collins. 
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(3) The President shall be entitled without pay¬ 
ment of rent to the use of his official residences and 
shall be also entitled to such emoluments, allowances 
and privileges as may be determined by Parliament 
by law and, until provision in that behalf is so made, 
such emoluments, allowances and privileges as are 
specified in the Second Schedule. 

(4) The emoluments and allowances of the Presi¬ 
dent shall not be diminished during his term of office. 

1. Office of profit—See NOTE 2 on ART. 58. 


60 . Every President and every person acting as 
President or discharging the functions of the Presi¬ 
dent shall, before entering upon his office, make and 
subscribe in the presence of the Chief Justice of India 
or, in his absence, the senior most Judge of the 
Supreme Court available, an oath or affirmation in 
the following form, that is to say— 

swear in the name of God 

“I, A. B., do - 

solemnly affirm 

that I will faithfully execute the office 
of President (or discharge the functions 
of the President) of India and will to the 
best of my ability preserve, protect and 
defend the Constitution and the law and 
that I will devote myself to the service 
and well-being of the people of India.” 

Cognate provision 

Article 60 came into force on 26-11-1949 — See ART. 394. 


61 . (1) When a President is to be impeached for 
violation of the Constitution, the charge shall be 
preferred by either House of Parliament. 

(2) No such charge shall be preferred unless— 

(a) the proposal to prefer such charge is con¬ 
tained in a resolution which has been 
moved after at least fourteen days’ notice 


Articles 59, 
60, 61 


Oath or affir¬ 
mation by the 
President. 


Procedure for 
impeachment of 
the President. 


l.Ind.Con. 57. 
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Article 61 
Note 1 


Time of hold¬ 
ing election to 
fill vacancy in 
the office of Pre¬ 
sident and the 
term of office of 
person elected 
to fill casual 
vacancy. 


in writing signed by not less than one- 
fourth of the total number of members 
of the House has been given of their 
intention to move the resolution, and 

(b) such resolution has been passed by a majo¬ 
rity of not less than two-thirds of the total 
membership of the House. 

(3) When a charge has been so preferred by 
either House of Parliament, the other House shall 
investigate the charge or cause the charge to be 
investigated and the President shall have the right 
to appear and to be represented at such investigation. 

(4) If as a result of the investigation a resolution 
is passed by a majority of not less than two-thirds 
of the total membership of the House by which the 
charge was investigated or caused to be investigated, 
declaring that the charge preferred against the Pre¬ 
sident has been sustained, such resolution shall have 
the effect of removing the President from his office 
as from the date on which the resolution is so passed. 

Cognate provisions 

President, removal from office by impeachment — See ART. 56 (1) (b). 

Court, tribunal or body appointed by Parliament for investigation of charge 
under this article — Conduct of the President may be brought under review by— 
See ART. 361 (1), Proviso. 

1. Investigation of charge against President —Under cl. (3) 
of this article when a charge has been preferred by either House of 
Parliament, the other House shall investigate the charge or cause the 
charge to be investigated. This provision is to be read with Art. 361(1), 
first proviso, under which the conduct of the President may be 
brought under review by any Court, tribunal or body appointed or 
designated by either House of Parliament for the investigation of a 
charge under Art. 61. 



_, (1) An election to fill a vacancy caused by 

the expiration of the term of office of President shall 
be completed before the expiration of the term. 

(2) An election to fill a vacancy in the office of 
President occurring by reason of his death, resigna¬ 
tion or removal, or otherwise shall be held as soon as 
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possible after, and in no case later than six months Articles 62, 

from, the date of occurrence of the vacancy; and the 63> 64 > 65 

person elected to fill the vacancy shall, subject to the 
provisions of Article 56, be entitled to hold office for 
the full term of five years from the date on which he 
enters upon his office. 


63 . There shall be a Vice-President of India. 

64 . The Vice-President shall be ex officio Chair¬ 
man of the Council of States and shall not hold any 
other office of profit: 

Provided that during any period when the Vice- 
President acts as President or discharges the func¬ 
tions of the President under Article 65, he shall not 
perform the duties of the office of Chairman of the 
Council of States and shall not be entitled to any 
salary or allowance payable to the Chairman of the 
Council of States under Article 97. 


The Vice- 
President 
of India. 

The Vice. 
President to be 
ex officio Chair¬ 
man of the 
Council of 
States. 


65 . (1) In the event of the occurrence of any 
vacancy in the office of the President by reason of 
his death, resignation or removal, or otherwise, the 
Vice-President shall act as President until the date 
on which a new President elected in accordance with 
the provisions of this Chapter to fill such vacancy 
enters upon his office. 

(2) When the President is unable to discharge 
his functions owing to absence, illness or any other 
cause, the Vice-President shall discharge his func¬ 
tions until the date on which the President resumes 
his duties. 

(3) The Vice-President shall, during, and in 
respect of, the period while he is so acting as, or 
discharging the functions of, President, have all the 
powers and immunities of. the President and be 
entitled to such emoluments, allowances and privi¬ 
leges as may be determined by Parliament by law 


The Vice-Pre¬ 
sident to act as 
President or to 
discharge his 
functions dur¬ 
ing casual 

vacancies in the 
office, or during 
the absence, of 
President. 
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Articles 
65, 66 


Election of 
Vice-President. 


and, until provision in that behalf is so made, such 
emoluments, allowances and privileges as are speci¬ 
fied in the Second Schedule. 

Cognate provision 

Vice-President acting as President—Duties of—See ART. 64, proviso. 


66 . (1) The Vice-President shall be elected by 
the members of both Houses of Parliament assembled 
at a joint meeting in accordance with the system of 
proportional representation by means of the single 
transferable vote and the voting at such election shall 
be by secret ballot. 

(2) The Vice-President shall not be a member 
of either House of Parliament or of a House of the 
Legislature of any State, and if a member of either 
House of Parliament or of a House of the Legisla¬ 
ture of any State be elected Vice-President, he shall 
be deemed to have vacated his seat in that House 
on the date on which he enters upon his office as 
Vice-President. 

(3) No person shall be eligible for election as 
Vice-President unless he — 

(a) is a citizen of India; 

(b) has completed the age of thirty-five years; 

and 

(c) is qualified for election as a member of the 

Council of States. 

(4) A person shall not be eligible for election as 
Vice-President if he holds any office of profit under 
the Government of India or the Government of any 
State or under any local or other authority subject 
to the control of any of the said Governments. 

Explanation. — For the purposes of this article, 
a person shall not be deemed to hold any office of 
profit by reason only that he is the President or 
Vice-President of the Union or the Governor or 
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Rajpramukh or Uparajpramukh of any State or is Articles 
a Minister either for the Union or for any State. 66 > 67 > 68 

Cognate provisions 

Election Commission — Superintendence, direction and control of the pre¬ 
paration of the electoral rolls for election of Vice-President to vest in the Election 
Commission—See ART. 324 (1). 

Rajpramukh or Uparajpramukh _ Interpretation of — See ART. 366 (21) 
and (30). 

1. Proportional representation. — See notes on ART. 55. 

2. “Office of profit.” — See ART. 58, NOTE 2. 


67 . The Vice-President shall hold office for a Term of office 
term of five years from the date on which he enters dent Vice ‘ Pres ‘" 
upon his office: 

Provided that — 

(a) a-Vice-President may, by writing under his 

hand addressed to the President, resign 
his office; 

(b) a Vice-President may be removed from his 

office by a resolution of the Council of 
States passed by a majority of all the then 
members of the Council and agreed to by 
the House of the People; but no resolu¬ 
tion for the purpose of this clause shall 
be moved unless at least fourteen days’ 
notice has been given of the intention to 
move the resolution; 

(c) a Vice-President shall, notwithstanding the 

expiration of his term, continue to hold 
office until his successor enters upon his 
office. 

Cognate provision 

Office of Vice-President — Casual vacancy in — Term of office of person 
elected to fill—See ART. 68 (2). 


68 . (1) An election to fill a vacancy caused by Time of hoid. 
the expiration of the term of office of Vice-President Ilf elec,ion to 

ini n fill vacancy in 

snail be completed before the,expiration of the term. the offic e of 

Vice - President 

(2) An election to fill a vacancy in the office of a £ d th ® term of 

J office of person 

Vice-President occurring by reason of his death, electe d to mi 
resignation or removal, or otherwise shall be held as CaSUa vacancy> 
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Articles 68, 
69, 70, 71 


Oath* or affir¬ 
mation by the 
Vice-President. 


Discharge of 
Preside nt’s 
functions in. 
other contin¬ 
gencies. 


Matters relating 
to or connected 
with the election 
of a President or 
Vice-President. 


soon as possible after the occurrence of the vacancy, 
and the person elected to fill the vacancy shall, 
subject to the provisions of Article 67, be entitled 
to hold office for the full term of five years from 
the date on which he enters upon his office. 


69 . Every Vice-President shall, before entering 
upon his office, make and subscribe before the Pre¬ 
sident, or some person appointed in that behalf by 
him, an oath or affirmation in the following form, 
that is to say—• 

swear in the name of God 

“I, A.B., do-—- 

solemnly affirm 

that I will bear true faith and allegiance 
to the Constitution of India as by law 
established and that I will faithfully dis¬ 
charge the duty upon which I am about to 
enter.” 


70 . Parliament may make such provision as it 
thinks fit for the discharge of the functions of the 
President in any contingency not provided for in 
this Chapter. 

71. (1) All doubts and disputes arising out of or 
in connection with the election of a President or 
Vice-President shall be inquired into and decided by 
the Supreme Court whose decision shall be final. 

(2) If the election of a person as President or 
Vice-President is declared void by the Supreme 
Court, acts done by him in the exercise and perform¬ 
ance of the powers and duties of the office of Presi¬ 
dent or Vice-President, as the case may be, on or 
before the date of the decision of the Supreme Court 
shall not be invalidated by reason of that declaration. 

(3) Subject to the provisions of this Constitution, 
Parliament may by law regulate any matter relating 
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to or connected with the election of a President or 
Vice-President. 

1. Distinction between this article and Art. 329 (b)_ 

Under this article, all doubts and disputes relating to the election of 
President or Vice-President are to be enquired into and decided by the 
Supreme Court, whose decision shall be final. In regard to elections to 
Legislatures, the authority to decide disputes is an Election Tribunal. 

' There is an important difference between Art. 71 (1) and Art. 329 
(b). Article 71 (1) had to be in an affirmative form because it confers 
a special jurisdiction on the Supreme Court which that Court could not 
have exercised but for this article. Article 329 (b), on the other hand, 
was primarily intended to exclude or oust the jurisdiction of all Courts 
in regard to electoral matters and to lay down the only mode in which 
an election could be challenged. The negative form was therefore more 
appropriate in the case of Art. 329 (b). 1 But in spite of the difference 
in the form of the language, Art. 329 (b) is as wide as Art. 71 (1) in 
excluding from the jurisdiction of the ordinary Courts all disputes and 
doubts arising out of, or in connection with, an election. In using 
different forms of expression in the two provisions, the Constitution does 
not imply that in the case of Art. 329 (b) it is not all possible disputes 
or doubts connected with elections to the Legislatures, including disputes 
as to nominations, that should be regarded as covered by the provision. 
Hence, disputes as to nominations also are included within Art. 329 (b). 2 

72 . (1) The President shall have the power to 
grant pardons, reprieves, respites or remissions of 
punishment or to suspend, remit or commute the 
sentence of any person convicted of any offence — 

(a) in all cases where the punishment or sen¬ 
tence is by a Court Martial; 

(b^ in all cases where the punishment or sen¬ 
tence is for an offence against any law 
relating to a matter to which the execu¬ 
tive power of the Union extends; 

(c) in all cases where the sentence is a sentence 
of death. 

(2) Nothing in sub-clause (a) of clause (1) shall 
affect the power conferred by law on any officer of 

Article 71 — Note 1 

1. 1952 S C 64 (Pr 25) [A I R V 39 C 16] : 1952 S C R 218 (SC), N. P. Ponnu- 
swami v. Returning Officer , Namakkal. 

2. 1952 S C 64 (Pr 25) [A I R V 39 C 16] : 1952 SCR 218 (SC), N. P. Ponnu- 
swami v. Returning Officer , Namakkal. 
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Article 72 
Note 1 


(a) United States 
of America 


(b) England 


(c) India 


the Armed Forces of the Union to suspend, remit or 
commute a sentence passed by a Court Martial. 

(3) Nothing in sub-clause (c) of clause (1) shall 
affect the power to suspend, remit or commute a 
sentence of death exercisable by the Governor or 
Rajpramukh of a State under any law for the time 
being in force. 


Government of India Act, 1935. 

Note —For text of S. 295 of the Government of India Act, 1935, 
which corresponds with this article, see Note 1 on this article. 

Jammu and Kashmir 

Article 72 cl. (l) sub-cl. (c) and cl. (3) do not apply to the State 
of Jammu and Kashmir—See Art. 370 (1) read with the Constitution 
(Application to Jammu and Kashmir) Order, Cl. 3, Sch. II. 

Cognate provisions 

Clause (2) — “Conferred by law on any officer of the Armed Forces” — See 
Chap. XIV of the Air Force Act, 1950 (45 of 1950) and the Army Act, 1950 (46 of 
1950). 

Clause (B) — “Shall affect the power”—See ART. 161. See also S. 382 and 
Chap. XXIX (Ss. 401 to 402A) of the Criminal Procedure Code, 1898; Ss. 54 and 
55 of the Penal Code, 1860. 

Rajpramukh—Interpretation of—See ART. 366 (21). 


Synopsis 


1. Cognate and analogous law. 

(a) United States of America. 

(b) England. 

(c) India. 

2. Dispensation and pardon — Dis¬ 

tinction. 

(a) Licence for committing 

offence and pardon — Dis¬ 
tinction. 

(b) Pardon in advance unlawful. 

3. Private right and the power of 

pardon. 

4. Nolle prosequi. 

5. Effect of pardon. 

(a) Restoration of status quo ante. 


(b) No amends for past. 

(c) Bar of fresh trial. 

6. Impeachment. 

7. Legislature, power of. 

8. Pardon and amnesty. 

9. Conditional pardon. 

10. Reprieves and respites. 

11. Acceptance, whether necessary 

for pardon. 

12. Commutation of sentence. 

13. Object of pardoning power. 

14. Applicability of English prin¬ 

ciples. 

15. Contempt of Court, pardon for. 


1. Cognate and analogous law_-Under Article II, Section 2, 

sub-s. (1), the President has power to grant reprieves and pardons for 
offences against the United States except in cases of impeachment. 

In England the Crown enjoys the exclusive and inseparable right 
of granting pardons and this power cannot be claimed by any other 
person either by grant or prescription. 

Under Art. 161 of this Constitution, the Governor of a State has 
the power to grant pardons, reprieves, etc., in regard to any person 
convicted of any offence against any law relating to a matter to which 
the executive power of the State extends. Under Criminal Procedure 
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Code, S. 401, the appropriate Government may, without conditions or Article 72 

upon any conditions which the person sentenced accepts, suspend the Note 1 
execution of the sentence or remit the whole or any part of the sentence 
to which he has been sentenced. Under S. 402, the appropriate Govern¬ 
ment may, without consent of the person sentenced, commute any one 
of the following sentences to any other mentioned after it : Death, trans¬ 
portation, rigorous imprisonment for a term not exceeding that to which 
he might have been sentenced, simple imprisonment for like term, fine. 

Under S. 402A, Criminal Procedure Code, the power’s conferred 
by Ss. 401 and 402 upon the State Government may, in the case of 
sentences of death, also be exercised by the Central Government. 

Under S. 382 of the Code, if a woman, sentenced to death, is 
found to bo pregnant, the High Court shall order the execution of the 
sentence to be postponed and may, if it thinks fit, commute the sen, 
tence to transportation for life. Under S. 333 of the Code, at any stage 
of any trial before High Court under the Code, before return of the 
verdict, the Advocate-General may if he thinks fit inform the Court on 
behalf of Government that he will not further prosecute the defendant 
upon the charge and thereupon all proceedings on such charge shall be 
stayed and he shall be discharged. But such discharge shall not amount 
to an acquittal unless the presiding Judge otherwise directs. The 
Advocate-General’s action under S. 333 of the Code is known as 
entering a nolle prosequi. Under S. 494 of the Criminal Procedure 
Code, the Public Prosecutor may with the consent of the Court with¬ 
draw from the prosecution of any person. Under Section 54 of the 
Penal Code, in every case in which the sentence of death shall have 
been passed the appropriate Government may, without the consent of 
the offender, commute the sentence for any other sentence provided by 
the Code. Under S. 55 of the Penal Code, in every case in which 
a sentence of transportation for life may have been passed, the appro, 
priate Government may, without the consent of the offender, commute 

the punishment for imprisonment of either description for a term not 
exceeding fourteen years. 

Section 295 of the Government of India Act, 1935, was as 
follows : 

“ 295 - (!) Where any person has been sentenced to death in a 
Province, the Governor-General in his discretion shall have all such 
powers of suspension, remission or commutation of sentence as were 
vested in the Governor-General in Council immediately before the 
commencement of Part III of this Act, but save as aforesaid no 
authority in India outside a Province shall have any power to 

suspend, remit or commute the sentence of any person convicted in 
the Province : 

Provided that nothing in this sub-section affects any power of 
any officer of His Majesty’s forces to suspend, remit or commute a 
sentence passed by a Court-martial. 

(2) Nothing in this Act shall derogate from the right of His 
Majesty, or of the Governor-General, if any such right is delegated 



Article 72 
Notes 1-2 


(a) Licence 
for committing 
offence and par¬ 
don — Distinc¬ 
tion 
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to him by His Majesty, to grant pardons, reprieves, respites or 
remissions of punishment.” 

2. Dispensation and pardon — Distinction. —Dispensation 
seeks to make the thing prohibited lawful. But a pardon frees from 
punishment due for a thing unlawfully done. Yet freedom from punish¬ 
ment is a consequence of dispensation though not its effect. 1 

In Thomas v. Sorrell , 2 it was observed as follows : 

" The King may pardon killing a man; but if the King will give 
power to kill a man or to make a nuisance in the highway, it is void. 
And upon the same reason, a license to imprison a man, to take his 
land, his horse or anything that is his from him is void. For in life, 
liberty, and estate, every man who hath not forfeited them, hath a 
property and right which the law allows him to defend ; and if it 
he violated it gives an action to redress the wrong and to punish the 
wrong-doer. Therefore, dispensation, that is, to make lawful the 
taking from a man anything which he may lawfully defend from 
being taken, or lawfully punish if it be, must be void.” 

Similarly, in Ex parte Wells , 3 it was observed by the Supreme 
Court of the United States as follows : 

“But to the power of pardoning there are limitations. The 
King cannot, by any previous license, make an offence dispunishable 
which is malum in s.e> that is, unlawful in itself, as being against the 
law of nature or so far against the public good as to be indictable 
at Common Law. The grant of this kind would be against reason 
and the common good and therefore void.” 

In Thomas v. Sorrell , 4 it was observed as follows : 

“ The King may pardon nuisances that are transient, and not 
continuing, as a nuisance in the highway, which still continues, 
and is not ended, until removed, cannot be pardoned ; so of a 
water-course diverted, or a bridge broken down, they cannot be 
pardoned so as to acquit the nuisance maker for committing them; 
but the fine or punishment imposed for the doing may be pardoned. 

“ But breaking the assise of bread and ale, forestalling the 
markets, ingrossing, regrating, or the like, which continue not, but 
which are over as soon as done, until done de novo again, may be 
pardoned, like other offences ; so as the offender shall not be im¬ 
pleaded for them, otherwise than by persons who have received 
particular damage, which the King cannot remit; this difference 
holds in offences by penal laws. 

Article 72 — Note 2 

1. See (1673) 124 E R 1098 (1100) : Vaugh 330, Thomas v. Sorrell. (But so it is 
also the consequence of repealing the law and a consequence of an exception at 
the making of the law of some particular person or persons from being bound by 
the law.) 

2 . (1673) 124 E R 1098 (1102) : Vaugh 330. 

3 . (1856) 15 Law Ed 421 (424) : 18 How 307. 

4 . (1673) 124 E R 1098 (1100) : Vaugh 330. 
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“So a mayor or bayliff of a town, or other toll-taker, who is 
penally bound to provide true market measures and doth not, cannot 
be pardoned by the King because the fault still continues ; but the 
punishment inflicted the King may pardon. But by a law all these 
offences may be pardoned.” 

The above quotations show that pardon cannot be granted in 
advance so as to permit the commission of an offence. 

3. Private right and the power of pardon. — Under the 
English law, the right of pardon is confined to offences of a public 
nature where the Crown is the Prosecutor and has some vested interest 
either in fact or by implication; and where any right or benefit is 
vested in a subject by statute or otherwise, the Crown by a pardon 
cannot affect it or take it away. 1 The maxim of law applicable to such 
cases is non potest rex gratia/m facere cum injuria et damno aliorum 
(the King cannot grant a favour on one subject to the injury or damage 
of others). See also Note 5. 

4. Nolle prosequi —Under English law, the Attorney-General 
has power to enter a nolle prosequi on an indictment without calling 
upon the prosecutor to show cause why that should not be done. 1 
Under the Criminal P. C., S. 333, the Advocate-General has a similar 
power in regard to a trial before a High Court under the Code. The 
section specifically provides that the discharge of an accused under it 
on the Advocate-General entering a nolle prosequi shall not amount 
to an acquittal, unless the presiding Judge otherwise directs. Under 

S. 494, the Public Prosecutor has the power of withdrawing a prosecu¬ 
tion. Under S. 333 of the Code the power of entering a nolle prosequi 
does not depend upon the consent of the Court, which the Public Pro¬ 
secutor has to obtain when acting under S. 494 of the Code. Entering 
a nolle prosequi is one of the rights and privileges which an Advocate- 
General has by virtue of his appointment. 2 

5. Effect of pardon —A pardon reaches both the punishment 
prescribed for the offence and the guilt of the offender. And when the 
pardon is full, it releases the punishment and blots out of existence 
the guilt, so that in the eye of the law, the offender is as innocent as 
if he had never committed the offence. If granted before conviction, it 
prevents any of the penalties and disabilities consequent upon convic¬ 
tion from attaching. If granted after conviction, it removes the penal- 


Article 72 — Note 3 

1. (1615) 80 E R 231 (232) : Hob 67, Cuddington v. Wilson. (Pardon clears a 
person of the crime and felony wherein no private person is interested.) 
Halsbury’s Laws of England (2nd Edition), Vol. 6, p. 477. 

[See also (1699) 77 E R 130 (131) : 5 Co Rep 50, Biggin's Case. 

(1673) 124 E R 1098 (1100, 1101) : Vaugh 330, Thomas v. Sorrell.'] 

Article 72 — Note 4 

1. (1862) 121 E R 929 (931) : 1 B and S 850, The Queen v. Allen. 

2. 1932 Cal 699 (703) [AIR V 19], Giribala Dasi v. Mader Gazi. 
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(b) Pardon in 
advance unlaw¬ 
ful 


( a ) Restoration 
of status quo 
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908 


president’s power to grant pardons, etc. 




Article 72 ties and disabilities and restores him to all his civil rights. It makes 

Note 5 him, as it were, a new man and gives him new credit and capacity. 1 

In John Knotev. United States , 2 Justice Field, delivering the 
opinion of the Supreme Court, observed as follows : 

“A pardon is an act of grace by which an offender is released 
from the consequences of his offence, so far as such release is practi¬ 
cable and within control of the pardoning power, or of officers under 
its direction. It releases the offender from all disabilities imposed by 
the offense, and restores to him all his civil rights. In contempla¬ 
tion of law, it so far blots out the offence, that afterwards it cannot 
be imputed to him to prevent the assertion of his legal rights. It 
gives to him a new credit and capacity, and rehabilitates him to 
that extent in his former position.” 

Hence, all disabilities and disqualifications attaching to a con¬ 
victed person are removed by pardon. Thus, under the Common Law 
of England, a person convicted of an infamous crime was disqualified 
to give evidence in a Court. But when such a person was granted a 
pardon, his disqualification would disappear and he would become 
competent as a witness. 8 Similarly, a pardon will take away the pri¬ 
vilege (under English law) 4 of a witness in not answering incriminating 
questions where the pardon is in respect of the crime to which the 
apprehended incrimination relates. 6 

On the above principles, a person, convicted of felony for theft 
but afterwards pardoned by the King, can sue for defamation any 

Article 72 — Note 5 

1. (1890) 24 Q B D 561 (564) : 62 L T 290, Hay v. Justices of Tower Division of 
London. 

(1877) 24 Law Ed 442 (443) : 95 U S 149, Knote v. United States. (The proposi¬ 
tion that amnesty operates as an extinction of the offence while pardon only 
removes the penalty of the offence is not recognised by our law.) 

(1873) 21 Law Ed 426 (430) : 16 Wall 147, Carlisle v. United States. (The pardon 
and amnesty granted to persons participating in rebellion relieves them from 
all consequences of such participation and the necessity of establishing their 
loyalty which would otherwise be indispensable to recovery in the Court of claims 
for the proceeds of captured and abandoned property.) 

(1872) 20 Law Ed 519 (526) : 13 Wall 128, Unitea States v. Klein. 

(1868) 18 Law Ed 882 (882) : 6 Wall 766, Armstrong's Foundry v. United States. 
(1866) 18 Law Ed 366 (371) : 4 Wall 333, Ex parte Garland. 

(1615) 80 E R 231 (232) : Hob 67, Cuddington v. Wilkins. (The King’s pardon 
doth not only clear the offence itself but all the dependencies, penalties and 
disabilities incident to it.) 

2 . (1877) 24 Law Ed 442 (443) : 95 U S 149. 

3 . (1892) 35 Law Ed 1077 (1078) : 142 U S 450, Boyd v. United States. (Under 
the Common Law of England persons guilty of infamous crimes were formerly 
inadmissible as witnesses. But this was altered by ’the Evidence Act, 1843 — 
Under the Indian law, conviction for a crime does not disqualify a person from 
giving evidence in a Court.) 

4 . This is the general rule under English law. The Indian Law is different. Under 

S. 132, Evidence Act, a witness cannot refuse to answer a relevant question 
simply on the ground that the answer will tend to criminate him. 

5. (1861) 121 E R 730 (730) : 1 B & S 311 (311), The Queen v. Boyes. 
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person who calls him a thief after he has been so pardoned. 0 

Where a pardon has been granted, the person pardoned cannot 
afterwards be punished for the offence for which he has been pardoned. 
Even the Legislature cannot make a law which will have the effect of 
imposing a punishment upon such a person. Thus, where the President 
of the United States had granted a general pardon for all offences 
arising from participation, direct or indirect, in the Rebellion, (of the 
Southern States) it was held that an Act of the Congress subsequently 
passed, prescribing a test oath that the deponent had never voluntarily 
borne arms against the United States as a qualification for admission 
as an attorney, was unconstitutional and void. 6 7 The reason was that 
exclusion from any of the professions or any of the ordinary avoca¬ 
tions of life for past misconduct can be regarded in no other light than 
as punishment for such conduct. All enactments of this kind were 
subject to the constitutional inhibition against passage of Bills of 
Attainder under which general designation they were included. It was 
not within the constitutional powers of the Congress thus to inflict 
punishment beyond the reach of executive clemency. 

Where a certain enactment provides that a person convicted of a 
elony should be disqualified to sell liquor in retail and the person con¬ 
victed for felony afterwards receives a free pardon, the disqualification 

is removed by the pardon and a license may be granted to him to sell 
liquor in retail. 8 


Under a certain statute of 1861 of the United States, the consent 
of the owner of property to its employment in aid of the Rebellion of 
the Southern States was regarded as an offence and was punishable 
with forfeiture as penalty. The general pardon of the President of the 
United States in 1863 extended amnesty and pardon for any offences 
committed in connection with the rebellion. It was contended that 
the pardon could not relieve the appellant from the forfeiture of his 
property under the above statute, because (it was contended) the 
liability to seizure arose, under the statute, from the mode in which the 
property was employed , and was not to be regarded as a penal conse¬ 
quence of the act of the owner. The contention was overruled and it 
was held that the forfeiture had been inflicted as a penalty for an 
offence in consenting to the employment of the property in aid of the 


6. (1615) 80 E R 231 (232) : Hob 67, Cuddington v. Wilkins. (And it was held 

no great difference, though this had been a special pardon, and not known to the 

defendant, for he must take heed at his peril that he do no man wrong .... 

But it may well be, that if a man had committed felony, and got a secret pardon, 

ye another man not knowing of the pardon may justify the apprehending of 

him for felony, because it is advancement of justice; even as a common voice 

and fame is a sufficient warrant for arrest for felony, though the same be not 

true, but so it is not to call him thief, for that is neither necessary nor advanceth 
nor tends to justice.) 


7. (1866) 18 Law Ed 366 (371) : 4 Wall 333, Ex parte Garland. 

Vw™ Q B ° 561 (566) ' 62 L T 290 ' Ha V v. Justices of Tower Division 
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Article 72 
Note 5 

(b) No amends 
for past 


rebellion and hence the general pardon of the President relieved the 
appellant from the penalty. 9 

Although a pardon releases the offender from all disabilities 
imposed by the offence and restores to him all his civil rights, it does 
not make amends for the past or affect any right vested in others. 10 
In John Knotev. United States, 11 Justice Field of the Supreme Court 
of America observed as follows : 

“But it (pardon) does not make amends for the past. It affords 
no relief for what has been suffered by the offender in his person by 
imprisonment, forced labor, or otherwise; it does not give compen¬ 
sation for what has been done or suffered, nor does it impose upon 
the Government any obligation to give it. The offence being esta¬ 
blished by judicial proceedings, that which has been done or suffered 
while they were in force is presumed to have been rightfully done 
and justly suffered, and no satisfaction for it can be required. 
Neither does the pardon affect any rights which have vested in others 
directly by the execution of the judgment for the offence, or which 
have been acquired by others whilst that judgment was in force. If, 
for example, by the judgment, a sale of the offender’s property has 
been had, the purchaser will hold the property notwithstanding the 
subsequent pardon. And if the proceeds- of the sale have been paid 
to a party to whom the law has assigned them, they cannot be sub¬ 
sequently reached and recovered by the offender. The rights of the 
parties have become vested, and are as complete as if they were 
acquired in any other legal way. So, also, if the proceeds have been 
paid into the Treasury, the right to them has so far become vested 
in the United States that they can only be secured to the former 
owner of the property through an Act of Congress. Moneys once in 
the Treasury can only be withdrawn by an appropriation by law. 
However large, therefore, may be the power of pardon possessed by 
the President, and however extended may be its application, there 
is this limit to it, as there is to all his powers, it cannot touch 
moneys in the Treasury of the United States, except expressly 
authorized by Act of Congress. The Constitution places this restric¬ 
tion upon the pardoning power. 

“Where, however, property condemned, or its,proceeds, have 
not thus vested, but remain under control of the Executive, or of 
officers subject to his orders, or are in the custody of the judicial 
tribunals, the property will be restored or its proceeds delivered to 
the original owner, upon his full pardon. The property and the 
proceeds are not considered as so absolutely vesting in third parties 
or in the United States as to be unaffected by the pardon until they 
have passed out of the jurisdiction of the officer or tribunal. The 


9. (1868) 18 Law Ed 882 (884) : 6 Wall 766, Armstrong's Foundry v. United 
States. 

10 . (1877) 24 Law Ed 442 (443) : 95 U S 149, Knote v. United States. 

'1866) 18 Law Ed 366 (371) : 4 Wall 333, Ex parte Garland. 

11 . (1877) 24 Law Ed 442 (443) : 95 U S 149. 
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proceeds have thus passed when paid over to the individual entitled 
to them, in the one case, or are covered into the Treasury, in the 
other.” 

A pardon with reference to one offence will not bar a trial for 
another offence. 12 

6. Impeachment. — Under the Constitution of the United 
States, the President’s power of pardon does not extend to cases of 
impeachment. Under that Constitution, Art. II, S. 4, the President, 
Vice-President and all civil officers of the United States may be 
removed from office on impeachment for and conviction of treason, 
bribery or other high crimes or misdemeanours. 

Under the English law also, the Royal pardon cannot be pleaded 
in bar of an impeachment. (Act of Settlement, 1701, S. 3). But the 
provision in the Act of Settlement does not negative the power of the 
Crown of pardoning after impeachment. 1 

Under the Constitution of India, impeachment is only provided 
for the President, and hence no question arises of making impeach¬ 
ment an exception to his power of granting pardon. 

7. Legislature, power of —Under the American Constitution, 
the Legislature cannot change the effect of a pardon by the President. 1 
In United States v. Klien, 2 Chief Justice Chase of the Supreme Court 
of America observed as follows : 

“It is the intention of the Constitution that each of the great 
co-ordinate departments of the Government _ the legislative, the 
executive and the judicial — shall be, in its sphere, independent of 
the others. To the Executive alone is entrusted the power of pardon 

. The Legislature cannot change the effect of such a pardon 

any more than the Executive can change a law.” 

On the above principle, where the President of the United States 
had granted a general pardon for offences committed by participation 
in the Rebellion of the Southern States it was held that the Legisla¬ 
ture cannot make a law prescribing as a qualification for admission as 
an attorney that the candidate must take an oath that he had never 
taken up arms against the United States, the reason being that the 
effect of such a law would be to punish, by imposing a disqualification, 
persons who had participated in the Rebellion, and such punishment 
would negative the pardon granted by the President. 3 

Under the Indian Constitution also, although it may be that the 
theory of separation of powers has not been followed by the Constitu¬ 
tion makers with the same thoroughness as under the Constitution of 
the United States, it is cle ar that the Legislature cannot, by law, undo 

12 . (1846) 175 E R 122 (122) : 2 Car & Kir 294, Regina v. Harrod. 

Article 72 — Note 6 

*• (1861) 121 E R 730 ( 73 °) : 1 B & S 311 (311), The Queen v. Boys. 

Article 72 — Note 7 

\ 20 LaW Ed 519 (526) : 13 Wal1 128 - Unitcd States v. Klein. 

2 . (1872) 20 Law Ed 519 (526) : 13 Wall 128. 

3. (1866) 18 Law Ed 366 (370) : 4 Wall 333, Ex parte Garland. 
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Article 72 the effect of a pardon granted by the President as that would be 
Notes 7-9 against the provisions of this article. 

8. Pardon and amnesty. — The word “amnesty” is generally 
employed where pardon is extended to whole classes or communities 
instead of individuals. But the distinction between pardon and amnesty 
is one rather of philological interest than of legal importance. 1 It is 
sometimes said that an amnesty operates as an extinction of the 
offence causing it to be forgotten so far as the public interests are 
concerned, while a pardon only operates to remove the penalty of the 
offence. This distinction, however, is not recognized in law. la The 
Constitution of the United States does not use the word ‘amnesty’. It 
has been held under that Constitution that pardon includes amnesty. 2 
It is conceived that the same view will hold good under the Indian 
Constitution, which also does not use the word ‘amnesty*. 

The pardon and amnesty, granted to all persons participating 
directly or indirectly in a rebellion, would include pardon and amnesty 
to aliens also. 

9. Conditional pardon_Pardons may be either free or condi¬ 

tional, the latter being usually granted (in absence of express power 
of commutation of sentence) where a death sentence is commuted. The 
condition in such a case is the acceptance of the substituted penalty. 1 
The principle is that the Sovereign may extend his mercy on what 
terms he pleases, and may annex any condition which he thinks fit, 
whether precedent or subsequent, on the performance of which the 

' validity of the pardon will depend. If the condition is not performed, 
the prisoner remains in the same state in which he was at the time 
the pardon was granted. If the sentence had been passed and he is at 
large, he may be remanded under his former sentence, or the Court 
may proceed to pass sentence. 2 Pardon may be granted on condition, 
for instance, of taking and keeping a prescribed oath. 3 As a conditional 
pardon can be granted, it cannot be argued that the condition is void 
and that the pardon is absolute. If the condition is not satisfied, the 
pardon does not operate. 4 

In Ex parte Wells , 5 it was held that the phrase “grant pardon” 
itself necessarily implies the power to grant a conditional pardon. It 

Article 72 — Note 8 

1. (1877) 24 Law Ed 442 (443) : 95 U S 149, Knote v. United States. 
la. (1877) 24 Law Ed 442 (443) : 95 U S 149, Knote v. United States. 

2. (1877) 24 Law Ed 442 (443) : 95 U S 149, Knote v. United States. 

(1872) 20 Law Ed 519 (526) : 13 Wall 128, United States v. Klein. 

3. (1873) 21 Law Ed 426 (430) *. 16 Wall 147, Carlisle v. United States. 

Article 72 — Note 9 

1. Halsbiiry’s Laws of England, 2nd Edition, Vol. 6, p. 477. 

(1856) 15 Law Ed 421 (424) : 18 How 307 (311), Ex parte Wells. 

2. (1872) 20 Law Ed 519 (524) : 13 Wall 128, United States v. Klein. 

(1856) 15 Law Ed 421 (421) : 18 How 307, Ex parte Wells. 

(1833) 8 Law Ed 640 (644) : 7 Peters 150, The United States v. Wilson. 

3. (1872) 20 Law Ed 519 (526) : 13 Wall 128, United States v. Klein. 

4 . (1856) 15 Law Ed 421 (423, 424) : 18 How 307, Ex parte Wells. 

5. (1856) 15 Law Ed 421 (424) : 18 How 307 (311). 
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was explained in that case that it would be a mistake to suppose that 
the word pardon was meant to be used exclusively with reference 
to an absolute pardon. As to the meaning in law, of the word ‘pardon’, 

Mr. Justice Wayne delivering opinion of the Supreme Court observed 
at page 423 of 15 Law. Edn. as follows : 

“In the law it has different meanings.Such a thing as a 

pardon without a designation of its kind is not known in the law. 
Time out of mind, in the earliest books of the English Law, every 
pardon has its particular denomination. They are general, special 
or particular, conditional or absolute, statutory, not necessary in 
some cases, and in some grantable of course.” 

Later on the learned Judge observed (at page 425 of 15 Law. 
Ed.) as follows: 

The power as given is not to reprieve and pardon, but that 
the President shall have power to grant reprieves and pardons. 

The difference between the real language (grant reprieves and 
pardons) and that used in the argument (‘reprieve and pardon’) is 
material. The first conveys only the idea of an absolute power as to 
the purpose or object for which it is given. The real language of the 
Constitution is general; that is, common to the class of pardons or 
extending the power to pardon, to all kinds of pardons, known in 
the law as such, whatever may be their denomination. We have 

shown that a conditional pardon is one of them.In this view 

of the Constitution by giving to the words their proper meaning, the 
power to pardon conditionally is not one of inference at all, but one 
conferred in terms. The mistake in the argument is that in consider¬ 
ing an incident of the power to pardon, the exercise of a new power, 
instead of its being part of the power to pardon. We use the word 
incident’ as a legal term, meaning something appertaining to and 
necessarily depending upon another, which is termed the principle.” 

The expressions used in the Indian Constitution also are not the 
verbal forms ‘pardon, reprieve’ etc., but ‘grant pardons, reprieves’, etc. 
Hence, it is clear that the power includes the power to grant condi¬ 
tional pardons. But under the American Constitution the power to 
commute sentences has not been expressly conferred, and the commuta¬ 
tion of a sentence, as for instance of a sentence of death into one of 
transportation for life, is treated as a form of conditional pardon, 
under which the pardon is granted on condition that a lower punish¬ 
ment is accepted. The same is the view under the English law also. 0 
But the power of commutation of sentences has been conferred expressly 
under this Constitution, both under this article and under Art 1G1 
which refers to the Governor of a State. Hence, the question whether 
the power to grant pardon includes the power to commute the sentence 
will not arise under the Constitution. 

10. Reprieves and respites -In Wharton’s Law Lexicon, 

the word reprieve’ has been explained as follows: 

6. See Halsbury’s Laws of England, 2nd Edition, Vol. 6, p. 477. 
l.Ind.Con. 58. 
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Article 72 Reprieve, the suspension of the execution of a criminal’s 

Note 10 sentence. It may take place.; 

(1) Ex mandato regis , at the mere pleasure of the Crown. 

Or (2) ex arbitrio judicis, either before or after judgment; as,, 
where the Judge is not satisfied with the verdict, or the indictment 
is insufficient, or any favourable circumstances appear in the 
criminal’s character, in order to give time to apply to the Crown 
for either an absolute or conditional pardon. 

Or (3) ex necessitate legis ; as where a woman is capitally 
convicted and pleads her pregnancy. 

Or (4) if the criminal become non compos —4 Steph. Com.” 

The word ‘respite’ has been explained as follows: 

“Respite, to postpone—thus, to enter and respite an appeal is 
to enter the same, and postpone the hearing to a future day. 

Also, interval, reprieve, suspension of a capital sentence, a 
delay, forbearance, or continuation of time. 

There are respite of execution, of debt, of homage, and of a 
jury.” 

Thus, the two words seem to be interchangeable, but as this 
article uses both the words, it is necessary to understand the meaning 
of each separately, and avoid imputation of redundancy to the Con¬ 
stitution if possible. The word ‘reprieve’ seems primarily to connote 
the suspension of execution of a sentence, while respite conveys 
primarily the idea of postponement of execution of sentence. 

In Ex parte Wells, 1 Mr. Justice Wayne of the Supreme Court of 
America observed as follows about the power to grant reprieves: 

“That is not only to be used to delay a judicial sentence when 
the President shall think the merits of the case, or some cause 
connected with the offender, may require it, but it extends also to 
cases ex necessitate legis , as where a female after conviction is found 
• to be enceinte , or where a convict becomes insane, or is alleged to 
be so. Though the reprieve in either case produces delay in the 
execution of a sentence, the means to be used to determine either of' 
the two just mentioned, are clearly within the President’s power to 
direct; and reprieves in such cases are different in their legal 
character, and different as to the causes which may induce the 
exercise of the power to reprieve.” 

Under Criminal Procedure Code, S. 401, the appropriate Govern¬ 
ment has the power to suspend the execution of the sentence. Thia 
power may also be exercised by the Central Government: S. 402A of 
the Code. Under S. 382 of the Code, if a woman, sentenced to death, 
is found to be pregnant the High Court shall order the execution of. 
the sentence to be postponed. The power of suspending the execution 
of the sentence under S. 401 of the Code is the power of granting a 

* _ _ i 

Article 72 — Note 10 

1. (1956) 15 Law.Ed 421 (425) : 18 How 307. 
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reprieve, while the power of postponing the execution of a sentence Article 72 
under S. 382 of the Code is a power of granting respite. Notes 10-11 

11. Acceptance, whether necessary for pardon _There has 

been some discussion in American decisions whether acceptance by 
the person pardoned is necessary to make a pardon complete. In 
United States v. George Wilson , l it was held that acceptance was 

necessary for the validity of a pardon. Chief Justice Marshall observed 
as follows in that case : 

A pardon is an act of grace, proceeding from the power 
intrusted with the execution of the law’s, which exempts the indivi¬ 
dual on whom it is bestowed from the punishment the law inflicts 
for a crime he has committed. It is the private, though official act 
of the executive magistrate, delivered to the individual for whose 
benefit it is intended, and not communicated officially to the Court 
... A pardon is a deed, to the validity of which delivery is essen¬ 
tial, and delivery is not complete without acceptance. It may then 
be rejected by the person to whom it is tendered; and if it be 
rejected, we have discovered no pow'er in a court to force it on him”. 

This decision was followed in Burdick v. United States , 2 in which 

it was held that a pardon from the President to be effective must be 

accepted by the person to whom it is tendered. In that case it was 

held that the tender of a pardon from the President does not destroy 

the privilege of a witness against self-crimination, and he may reject 

the pardon and refuse to testify, on the ground that his testimony 

may have an incriminating effect. But in Biddle v. Perovich , 3 it was 

held that the consent of the convicted person is not necessary for the 

commutation of his sentence into a less severe punishment. In that 

case it was held that the rule in Burdick v. United States 4 was not 

to be extended to it. Mr. Justice Holmes observed as follows in the 
course of his opinion: 

“A pardon in our days is not a private act of grace from an 
individual happening to possess power. It is a part of the constitu- 
tional scheme. When granted, it is the determination of the ulti¬ 
mate authority that the public welfare will be better served by 

inflicting less than what the judgment fixed.Just as the 

original punishment would be imposed without regard to the 
prisoner’s consent and in the teeth of his will, whether he liked it 
or not, the public welfare, not his consent, determines what shall be 
done. So far as a pardon legitimately cuts dowm a penalty it 
affects the judgmentimposing it. No one doubts that a reduction of 
the term of an imp*onment or the amount of a fine would limit 
the sentence effectively on the one side and on the other would leave 

Article 72 — Note 11 

1. (1833) 8 Law Ed 640 (644) : 7 Peters 150. 

2. (1915) 59 Law Ed 476 (480) : 236 U S 79^ 

3. (1927) 71 Law Ed 1161 (1163) : 274 U S 480. 

4 . (1927) 71 Law Ed 1161 : 274 U S 480. 
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Motes 11-12 


the reduced term or fine valid and to be enforced, and that thft 
convict’s consent is not required. 

“When we come to the commutation of death to imprisonment 
for life it is hard to see how consent has any more to do with it 
than it has in the cases first put. Supposing that Perovich did not 
accept the change, he could not have got himself hanged against the 
executive order. Supposing that he did accept, he could not affect 
the judgment to be carried out. The considerations that led to the. 
modification had nothing to do with his will. The only question is 

whether the substituted punishment was authorized by law. 

We cannot doubt that the power extends to this case. By common 
understanding imprisonment for life is a less penalty than death.” 

Under Arts. 72 and 161 of this Constitution, the power of com¬ 
mutation of sentences has been specifically conferred and there is no 
need, as under the American Constitution, Art. II, S. 2, sub-s. (1), to 
spell it out of the power to grant pardons, by holding that the power 
to grant pardons includes necessarily the power to impose such condi¬ 
tions as the President may deem fit. Hence, the question whether the 
acceptance of the person sentenced is necessary to commute a sentence 
of death into one of transportation or imprisonment for life cannot 
arise under this Constitution. 

In this connection it may be noted that under the Criminal 

Procedure Code, S. 402, the consent of the person sentenced is not 

# 

necessary for the commutation of sentence by the appropriate Govern¬ 
ment to a less severe punishment, while such consent is necessary 
under S. 401 for the conditions subject to which the execution of a 
sentence is suspended or a sentence is remitted. 

It seems that it may be stated that the question of consent of the 
person sentenced only arises when a condition is attached to the 
pardon, reprieve, respite, remission or commutation that is granted. 
When no condition is attached, thS consent of the person sentenced is 
not necessary for the validity of the pardon, etc. It will be seen from 
the above discussion that though the earlier American decisions 
adopted the view that acceptance by the person sentenced was necessary 
for the validity of a pardon, this view was reversed in the later 
decision of Biddle v. Perovich . B 

12. Commutation of sentence —Under the American Consti¬ 
tution, Art. II, S. 2, sub-s. (1), the President has the power to grant 
reprieves and pardons and this power has been held to include the 
power to grant commutation of sentence although such power has not 
been specifically conferred. Thus, the Presidei^fcas power to commute 
a sentence of death for murder into one of imprisonment for life. 1 
Under this Article the power of commuting the sentence passed on any 

5. (1927) 71 Law Ed 1161 (1164) : 274 U S 480. 

Article 72 — Note 12 

1. (1927) 71 Law Ed 1161 (1164) : 274 U S 480, Biddle v. Perovich . 

(1856) 15 Law Ed 421 (424) : 18 How 307 (311), Ex parte Wells. 
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person convicted of an offence has been expressly conferred on tho Article 72 
President. Notes 12 _ 13 

13. Object of pardoning power _ The object of vesting a 
pardoning power in the highest authority in the State is to afford 
relief from undue harshness or evident mistakes in the operation or 
enforcement of the criminal law. 1 In Ex parte Grossman , 2 Chief 
Justice Taft of tho Supremo Court of America, in delivering the 
opinion of the Court, observed as follows : 

“Executive clemency exists to afford relief from undue harshness 
or evident mistake in the operation or enforcement of the criminal 
law. The administration of justice by the Courts is not necessarily 
always wise or certainly considerate of circumstances which may 
properly mitigate guilt. To afford a remedy, it has always been 
thought essential in popular governments, as well as in monarchies, 
to vest in some other authority than the Courts power to ameliorate 
or avoid particular criminal judgments. It is a check intrusted to 
tho Executive for special cases. To exercise it to tho extent of 
destroying the deterrent effect of judicial punishment would be to 
pervert it; but whoever is to make it useful must have full discretion 
to exercise it. Our Constitution confers this discretion on the highest 
officer in the nation in confidence that he will not abuse it.” 

In Ex parte IFe/Zs, 3 Mr. Justice Wayne of the Supreme Court of 
America observed as follows with reference to the power of the Ameri¬ 
can President to grant pardons and reprieves : 

.It meant that the power was to be used according to law; that 
is, as it had been used in England, and these States when they were 
colonies, not because it was a prerogative power, but as incidents of 
the power to pardon, particularly when the circumstances of any 
case disclosed such uncertainties as made it doubtful if there should 
have been a conviction of the criminal, or when they are such as to 
show that there might be a mitigation of the punishment without 
lessening the obligation of vindicatory justice. Without such a 
power of clemency, to be exercised by some department or function- 
nary of a government, it would be most imperfect and deficient in 
its political morality, and in that attribute of Deity whose judg¬ 
ments are always tempered with mercy.” 

Further on, the learned Judge observed as follows : 

A pardon is said by Lord Coke to be a work of mercy, whereby 

the King, either before attainder, sentence or conviction, or after, 

forgiveth any crime, offence, punishment, execution, right, title, 

debt or duty, temporal or ecclesiastical (3 Inst. 233). And the King’s 

coronation oath is, that he will cause justice to be executed in 
mercy*. ” 


Article 72 — Note 13 

1. (1925) 69 Law Ed 527 (535, 536) : 267 U S 87, Ex parte Grossman. 
(1856) 15 Law Ed 421 (424) : 18 How 307, Ex parte Wells. 

2. (1925) 69 Law Ed 527 (535, 536) : 267 U S 87. 

3. (1856) 15 Law Ed 421 (423, 424) : 18 How 307. 
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Note 14 


14. Applicability of English principles. — Although under 

the American Constitution the pardoning power has been expressly 
made part of the written Constitution, the Supreme Court of America 
has laid down that the exercise of the power should be governed by 
the same principles as are applicable to the exercise of the King’s 
power of mercy under the English Constitution. Thus, in United 
States v. Wilson} Chief Justice Marshall observed as follows with 
reference to the power of the American President : 

“As this power had been exercised from time immemorial by 
the Executive of that nation whose language is our language and to 
whose judicial institutions ours bears a close resemblance; we adopt 
their principles respecting the operation and effect of a pardon, and 
look into their books for the rules prescribing the manner in which 
it is to be used by the person who would avail himself of it”. 

In Ex parte Wells , 2 Justice Wayne of the Supreme Court of 
America reiterated the same view and observed as follows : 

“The language used in the Constitution conferring a power to 
grant reprieves and pardons must be construed with reference to its 
meaning at the time of its adoption. At the time of our separation 
from Great Britain that power had been exercised by the King as 
the Chief Executive. Prior to the revolution the colonies being in effect 
under the laws of England, were accustomed to the exercise of it in 
the various forms as they may be found in the English law books. 
They were of course to be applied as occasions occurred and they 
constituted a part of the jurisprudence of Anglo-America. At the time 
of the adoption of the Constitution, American statesmen were con¬ 
versant with the laws of England and familiar with the prerogatives 
exercised by the Crown. Hence, when the words ‘to grant pardons’ 
were used in the Constitution, they conveyed to the mind the autho¬ 
rity as exercised by the English Crown or by its representatives in 
the colonies. At that time both Englishmen and Americans attached 
the same meaning to the word ‘Pardon’. In the Convention which 
framed the Constitution no effort was made to define or change its 
meaning, although it was limited in cases of impeachment. We 
must then give the word the same meaning as prevailed here and in 
England at the time it found a place in the Constitution.” 

In Ex parte Grossman} Chief Justice Taft observed as follows : 

“The language of the Constitution cannot be interpreted safely 
except by reference to the Common Law and to British institutions 
as they were when the instrument was framed and adopted. The 
statesmen and lawyers of the Convention, who submitted it to the 
ratification of the Convention of the thirteen States, were born and 
brought up in the atmosphere of the Common Law and thought and 
spoke in its vocabulary. They were familiar with other forms of 

Article 72 — Note 14 

1. (1833) 8 Law Ed 640 (643) : 7 Peters 150. 

2. (1856) 15 Law Ed 421 (424): 18 How 307 (311). 

3. (1925) 69 Law Ed 527 (530, 531) : 267 U S 87. 
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Government, recent and ancient, and indicated in their discussions 
earnest study and consideration, of many of them, but when they 
came to put their conclusions into the form of fundamental law in 
a compact draft, they expressed them in terms of the Common Law 
confident that they could be shortly and easily understood.” 

In view of the above quotations, it seems Indian Courts can 
legitimately draw on English law for guidance in interpreting the Con¬ 
stitution of India including the power of the President under this arti¬ 
cle. The leaders and statesmen who were responsible for the framing 
of the Constitution were also, like the founders of the American Con¬ 
stitution, persons trained in British jurisprudence and were also using 
the English language for expressing their ideas. 

15. Contempt of Court, pardon for. — The pardoning power 
of the President of the United States of America extends to criminal 
contempts of Court. The words “Offences against the United States” in 
Art. II, S. 2, sub-s. (1) of the Constitution of the United States include 
criminal contempt. That which violates the dignity and authority of 
Federal Courts, such as an intentional effort to defeat their decrees, 
justifying punishment, violates a law of the United States and so must 
be an offence against the United States. 1 It is conceived that under 
this Constitution also, the pardoning power of the President will extend 
to criminal contempt of Court, in so far as it may be an offence falling 
under sub-cl. (b) of cl. (1) of the article. Criminal contempts were 
always within the understood scope of the pardoning power of the 
Executive. 2 


73 . (1) Subject to the provisions of this Consti¬ 
tution, the executive power of the Union shall extend_ 


(a) to the matters with respect to which Parlia¬ 

ment has power to make laws; and 

(b) to the exercise of such rights, authority and 

jurisdiction as are exercisable by the Gov¬ 
ernment of India by virtue of any treaty 
or agreement: 


Provided that the executive power referred to in 
sub-clause (a) shall not, save as expressly provided in 
this Constitution or in any law made by Parliament, 
extend in any State specified in Part A or Part B of 
the First Schedule to matters with respect to which 


Article 72 — Note 15 

1. (1925) 69 Law Ed 527 (532, 533) : 267 U S 87, Ex parte Grossman. 

2. (1925) 69 Law Ed 527 (532) : 267 U S 87, Ex parte Grossman. 
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the Legislature of the State has also power to make 
laws. 


(2) Until otherwise provided by Parliament, a 
State and any officer or authority of a State may, 
notwithstanding anything in this article, continue to 
exercise in matters with respect to which Parliament 
has power to make laws for that State such executive 
power or functions as the State or officer or authority 
thereof could exercise immediately before the com¬ 
mencement of this Constitution. 


Government of India Act, 1935 
“8. (l) Subject to the provisions of this Act, the executive autho- 
tity of the Federation extends— 

(a) to the matters with respect to which the Federal Legis¬ 

lature has power to make laws ; 

(b) to the raising in British India on behalf of His Majesty of 
naval, military and air forces and to the governance of His 
Majesty’s forces borne on the Indian establishment; 

(c) to the exercise of such rights, authority and jurisdiction as 

are exercisable by His Majesty by treaty, grant, usage, 
sufferance, or otherwise in and in relation to the tribal 
areas : 

Provided that— 

(i) the said authority does not, save as expressly provided in 

this Act, extend in any Province to matters with respect to 
which the Provincial Legislature has power to make laws; 

(ii) the said authority does not, save as expressly provided in 
this Act, extend in any Federated State, save to matters 
with respect to which the Federal Legislature has power to 
make laws for that State, and the exercise thereof in each 
State shall be subject to such limitations, if any, as may 
be specified in the Instrument of Accession of the State ; 

* * * *i» 


Cognate provision 

Amendment seeking to make change in ART. 73—Procedure for such amend 
ment — See ART. 368. 

Synopsis 


1. Scope of the article. 

(a) Distribution of executive 
power follows that of legis¬ 
lative power. 

(b) ‘Executive power’ not con¬ 
fined to carrying out laws. 

(c) Limit of executive power — 
Extensible and not maxi¬ 
mum. 


(d) Implementation of treaties 
and agreements. 

(e) Matters in Concurrent List. 

(f) Power to give directions to 

State Government. 

(g) Executive power of Union 
in State subjects in certain 
cases. 

i 

2. Theory of "separation of powers— 
See Notes on Art. 245. 
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1. Scope of the article. —This article corresponds to S. 8 of the 
Government of India Act, 1935, which provided inter alia as follows : 

Subject to the provisions of this Act, the executive authority 
of the Federation extends—(a) to the matters with respect to which 
the Federal Legislature has power to make laws.” 

The coiresponding provision in relation to the executive x^ower of 
a State is contained in Art. 162 of the Constitution which provides 
that the executive power of the State shall extend to matters with 
respect to which the Legislature of the State has x)ower to make laws. 
The provision in the Government of India Act, 1935, corresponding to 
Art. 162 of this Constitution was contained in S. 49 (2) of the Act 
under which subject to the provisions of the Act the executive autho¬ 
rity of each Province extended to matters with respect to which the 
Legislature of the Province had power to make laws. Thus, both under 
this Constitution and the Government of India Act, 1935, the distri¬ 
bution of executive power follows that of the legislative power. 1 

Under the British North America Act, 1867, also the distribution 
of executive authority follows in substance the distribution of legis¬ 
lative powers. 14 In Bonanza Creek Gold Mining Co ., Ltd . v. Rex? 

Viscount Haldane in dealing with the Constitution of Canada observed 
as follows : 

Executive power is in many situations which arise under the 
statutoLy Constitution of Canada conferred by implication in the 

grant of legislative p>ower, so that where such situations arise the 
two kinds of authority are correlative.” 

The meaning of the expression “executive power” has been consi¬ 
dered in the notes on Art. 53. It has been submitted there that execu¬ 
tive i)ower is not confined to the execution or carrying out of the laws 
passed by the Legislature. This view finds supx>ort from the language 
used in this article, sub-cl. (a) of cl. (1). It says that the executive p>ower 
of the Union shall extend to the matters with resi)ect to which Parlia¬ 
ment has power to make laws. The sub-clause does not say that the 
executive p)ower is to extend to matters with resi)ect to which Parlia¬ 
ment has made laws. Similar is the wording, in this respect, of Art. 162 
and the provisions in the Government of India Act, 1935. But, as 
pointed out in the notes on Art. 53, this does not mean that the Execu¬ 
tive can flout the will of the Legislature. When the Legislature has 
made a valid law on a particular subject, the Executive is bound to act 
according to such law. This is because the Executive is not above the 
law any more than any ord inary subject. 

Article 73 — Note 1 

1. 1953 Bom 337 (337) (Prs 2, 3) [AIR V 40 C 106] : I L R (1953) Bom 789 (DB), 

Ali Gulshan v. State of Bombay. (All executive functions relating to diplomatic,* 
consular and trade representation can only bo undertaken by the Union Govern¬ 
ment _ State Government has no power to requisition property for housing a 
member of the stall of a foreign consulate.) ° 

la. 1916 P C 193 (202) [A I R V 3] : (1916) 1 App Cas 566 (580) : 85 L J P C 114 
(PC), Bonanza Creek Gold Mining Company , Ltd. v. Rex . 

2. 1916 P C 193(202) [AIR V 3]: (1916) 1 App Cas 566 (587): 85 L JPC 114 (PC). 
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(c) Limit of 
executive power 
—Exte nsible 
and not maxi¬ 
mum 


( d ) Imple¬ 
mentation of 
treaties and 
agreements 


( e ) Matters in 
concurrent list 


Subject to the valid laws made by the Legislature : and to the 
provisions of the Constitution, the Government of India has power to 
pass orders of an executive character in relation to any subject which 
falls within the legislative jurisdiction of the Central Legislature. 

In In re Antonins Baab ; 3 the position was that the Indian Legis¬ 
lature had, in virtue of the Instrument of Accession which had been 
signed by the Maharaja of Baroda and which had been accepted by 
the Governor.General of India after the Indian Independence Act came 
into force, power to legislate on the subject of naturalisation in regard 
to persons in Baroda. It was pointed out by Bavdekar, J., that this 
meant that the executive authority of the Dominion of India, i.e., the 
Government of India, had power to pass orders in regard to naturali¬ 
sation with reference to such persons. 

In Emperor v. Sib Nath Bannerji* it was held by the Privy 
Council that the words of S. 49 (2) of the Government of India Act, 
1935 (see ante), provided an extensible limit and not a maximum 
limit and that S. 124 (2) of the Act ^corresponding to Art. 258 (2)) 
afforded a means of such extension. It may be noted that the word 
“extend” in itself does not imply that the provision lays down the 
maximum limit, inasmuch as the expression “extend to” does not mean 
“extend only to”. The question whether other powers are included, 
therefore, cannot be answered conclusively only on the basis of this 
article to the exclusion of other considerations. 

The executive power of the Union extends under sub-cl. (b) of 
cl. (1) to exercise of such rights, authority and jurisdiction as are 
exercisable by the Government of India by virtue of any treaty or 
agreement. The phraseology of this provision resembles that of S. 8 
(1) (c) of the Government of India Act, 1935, under which the exe¬ 
cutive authority of the Federation extended to the exercise of such 
rights, authority and jurisdiction as are exercisable by His Majesty by 
treaty, grant, usage, sufferance or otherwise in and in relation to tri¬ 
bal areas. 

With-regard to “matters with respect to which Parliament has 
power to make laws” (cl. 1 (a)), such matters are enumerated in 
Sch. VII, List 1 (Union List), and List 3 (Concurrent List). In re¬ 
gard to the former, the Parliament has exclusive power to make laws, 
while in regard to the latter, both the Parliament and the State 
Legislatures have concurrent power of legislation. Under the proviso 
to cl. (1) of this article the executive power of the Union does not, as 
a general rule, extend to matters in the Concurrent List in regard to 
Part A and Part B States. In regard to such matters the executive 
power will normally vest in the respective States (see Art. 162). But 
this rule is subject to exceptions. Where it is expressly provided by the 
Constitution or in any law made by Parliament that the executive 
power in any matter covered by the Concurrent List should be vested 

3. 1950 Bom 101 (105) [A I R V 37 C 28] : I L R (1949) Bom 537 : 51 Cri L Jour 
558 (DB). 

4. 1945 P C 156 (162) [AIR V 32] : 72 Ind App 241 : (1945) 7 F C R 195 : I L B 
(1945) Kar (PC) 371 (PC). 
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in the Union, then the Union shall have executive power in regard to Article 73 
such matter. Otherwise, even though the Parliament may have legisla- Note 1 
tive power concurrently with the State Legislature with regard to the 
matter in the Concurrent List, the executive power with regard to 
such matter shall be only in the State Government. See in this con¬ 
nection Art. 162, Proviso and Art. 353 (b). Under Art. 162, Proviso, 
where Union authorities have been given, by the Constitution or by 
any law made by Parliament, powers in regard to matters in the Con¬ 
current List, State authorities shall not have executive powers in 
regard to such matters. Under Art. 353 (b) while a Proclamation of 
Emergency is in operation, Parliament can confer power and impose 
duties by law on Union authorities in regard to matters as to which 
Parliament can legislate although such matters may not be covered by 
the Union List. See also Art. 356. 


Under the Government of India Act, 1935, the rule on this sub¬ 
ject was different, namely, that, in regard to matters over which both 
the Central and Provincial Legislatures had legislative jurisdiction, 
the executive power was only vested in the Provincial Government and 
there was no provision for making an exception to the rule through 
legislation by the Central Legislature. So in all matters covered by 
the Concurrent List in the Legislative Lists (Sch. VII) of the Govern¬ 
ment of India Act, 1935, the executive power was exclusively vested 
in the Provincial Government. It was pointed out by Dr. Ambedkar in 
the course of the discussions in the Constituent Assembly on this 
article that this feature of the Government of India Act was a con¬ 
cession to the Muslim demand for extreme Provincial autonomy. Under 
the Government of India Act, 1935, however, the Central Government 
had power under S. 126 to give directions to the Provincial Govern¬ 
ments in regard to the exercise of their executive power in respect of 
matters covered by Part II of the Concurrent List. 

Under Art. 353 (a) of this Constitution, the Union Government (f) P o w c r to 

has power to give directions to the State Government as to the exer- give directions 

cisc of its executive power when a Proclamation of Emergency is in to State Govern - 

operation. ment 


Clause (2) of this article provides for another exception to the 
rule enacted in cl. (1), sub-cl. (a), namely, that the executive power of 
the Union shall extend to all matters in respect of w r hich the Union 
Parliament has power to make laws. Clause (2) applies both to matters 
in the Union List and the Concurrent List. Under the clause, even in 
regard to matters covered by the Union List, that is within the exclusive 
legislative jurisdiction of Parliament, the executive power will vest 
not in the Union but in the States in certain cases, namely, those 
in which immediately before the Constitution the executive authority 
was vested in the Provincial Government. The object of this clause is 
to ensure continuity of administration and not to allow such con¬ 
tinuity to be disturbed by reason of the fact that some of the matters 
which were in the Concurrent or in the Provincial List under the 
Government of India Act, were transferred to the Union List under 


(g) Executive 
power of Union 
in State subjects 
in certain cases 
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EXTENT OF EXECUTIVE POWER OF UNION 


Article 73 
Notes 1-2 


this Constitution. But it is open to the Parliament to provide other¬ 
wise. And when the Parliament does so, the executive authority of the 
State Government in regard to the matter will cease, even though such 
executive authority was vested in the Provincial Government imme¬ 
diately before the coming into force of the Constitution. . 

Some examples of the effect of cl. (2) may be given here. Under 
the Government of India Act, 1935, Sen. VII, List 2 (Provincial 
List), Item 9, the exclusive power of making laws in respect of “com¬ 
pulsory acquisition of lands” was vested in the Provincial Legislature. 
Under this Constitution, Sch. VII, List 2, Entry 36, the State Legisla¬ 
ture has been given power to make laws with reference to “acquisition 
or requisitioning of property except for the purposes of the Union.” 
Thus, the State Legislature has no power under the present Constitution 
in regard to the acquisition or requisitioning of property for the pur¬ 
poses of the Union, while under the Government of India Act the 
legislative power of the Provincial Legislature extended to the com¬ 
pulsory acquisition of land for all purposes including the purposes of 
the Central Government. The legislative power with regard to acquisi¬ 
tion or requisitioning of property for the purposes of the Union has 
now been exclusively bestowed upon the Parliament under Sch. VII, 
List I, Entry 33. The effect of this change would have meant, in the 
absence of cl. (2), that the State Executive will have no authority to 
administer and to operate any law for the compulsory acquisition or 
requisitioning of land for the purposes of the Union. And this power 
would have been transferred automatically to the Union, although 
such law may be a pre-Constitution State law within the adminis¬ 
trative jurisdiction of the Provincial Government immediately before 
the coming into force of the Constitution. This result has been avoided 
by the enactment of cl. (2). Hence, although a State Legislature may 
have no power now to enact a law relating to the compulsory acquisi¬ 
tion or requisitioning of property for the purposes of the Union, yet 
under cl. (2) of this article, the State Government may administer any 
pre-Constitution State law which may be in force regarding the com¬ 
pulsory acquisition of land, even if the object of the acquisition is to 
benefit the Union. 

Similarly, under the present Constitution, the exclusive jurisdic¬ 
tion of legislating with reference to railways has been vested in the 
Parliament (Sch. VII, List 1, Entry 22). But under the Government 
of India Act, minor railways came under the Provincial legislative 
jurisdiction. (Sch. VII, List 2, Entry 18). So also, under this Consti¬ 
tution, Sch. VII, List 1, Entry 23, highways declared by or under 
law made by Parliament to be national highways are within the 
exclusive legislative jurisdiction of the Parliament while under the 
Government of India Act, 1935, Sch. VII, List 2, Entry 18, all roads 
came under the Provincial List. 

2. Theory of separation of powers.—See notes on Art. 245. 
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Council of Ministers 

Council of 
Ministers to aid 
and advise Pre¬ 
sident. 


Government of India Act, 1935 

9. (l) There shall be a Council of Ministers, not exceeding ten 
in number, to aid and advise the Governor-General in the exercise ot 
his functions, except in so far as he is by or under this Act required 
to exercise his functions or any of them in his discretion : 

Provided that nothing in this sub-section shall be construed as 
preventing the Governor-General from exercising his individual judg¬ 
ment in any case where by or under this Act he is required so to do . . 

“10. (4) The question whether any and, if so, what advice was 

tendered by Ministers to the Governor-General shall not be enquired 
into in any Court.’* 


74 . (1) There shall be a Council of Ministers 
with the Prime Minister at the head to aid and 
advise the President in the exercise of his functions. 

(2) The question whether any, and if so what, 
advice was tendered by Ministers to the President 
shall not be inquired into in any Court. 


75 . (1) The Prime Minister shall be appointed other provi- 
by the President and the other Ministers shall be Mincers. 3 to 
appointed by the President on the advice of the 
Prime Minister. 

(2) The Ministers shall hold office during the 
pleasure of the President. 

(3) The Council of Ministers shall be collectively 
responsible to the House of the People. 

(4) Before a Minister enters upon his office, the 
President shall administer to him the oaths of office 
and of secrecy according to the forms set out for the 
purpose in the Third Schedule. 


(5) A Minister who for any period of six conse¬ 
cutive months is not a member of either House of 

Parliament shall at the expiration of that period 
cease to be a Minister* 


(6) The salaries and allowances of Ministers shall 
be such as Parliament may from time to time by 
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Arcs, 74-75 
Note 1 


law determine and, until Parliament so determines, 
shall be as specified in the Second Schedule. 


Government of India Act, 1935 

“10. (1) The Governor-General’s Ministers shall be chosen and 
summoned by him, shall be sworn as members of the Council, and 
shall hold office during his pleasure. 

(2) A Minister who for any period of six consecutive months is 
not a member of either Chamber of the Federal Legislature shall at 
the expiration of that period cease to be a Minister.. .. ” 

Cognate provision 

Clause (5)—“Not a member of either House”—Vacation of seat of a member 
of either House of Parliament—See ART. 101, 


Synopsis of Arts • 7 4 and 75 


1. Council of Ministers. 

(a) Introductory. 

(b) “Aid and advise." 

(c) Comparison with American 
Constitution. 


(d) Parliamentary and non- 
Parliamentary systems of 
Executive. 

2. The Prime Minister. 


(a) Introduc¬ 
tory 


(b) “Aid and 
advise" 


1. Council of Ministers. — Under Art. 53 (l), the executive 
power of the Union is vested in the President and is to be exercised 
by him either directly or through officers subordinate to him in 
accordance with the Constitution. Under Art. 77 (1), all executive 
action of the Government of India must be expressed to be taken in 
the name of the President. Under Art. 74, cl. (l), it is provided that 
there shall be a Council of Ministers with the Prime Minister at the 
head, to aid and advise the President in the exercise of his functions. 
Clause (2) provides that the question whether any, and if so what, 
advice was’tendered by the Ministers to the President shall not be 
enquired into in any Court. 

The question arises as to the force of the expression “aid and 
advise” in cl. (l) of Art. 74. Is the advice tendered by the Ministers 
binding on the President ? If the words are taken alone, they only can 
mean that the function of the Ministers is only to advise and it is for 
the President to accept the advice or not. In other words, the words 
standing alone would mean that the decision in all matters is to be 
that of the President. But if cl. (l) of Art. 74 is taken along with 
other provisions of the Constitution, and also in the background of the 
Government of India Act, 1935, in which also similar expressions 
occur, the clause seems to imply even as a matter of construction of 
the Constitution that the President is hound to act according to the 
advice of his Ministers, The following considerations are relevant in 
this connection : under Art. 75 (3), the Council of Ministers shall be 
collectively responsible to the House of the People. There is no provi¬ 
sion in the Constitution making the President responsible for the acts 
of the Government although under Art. 53 the executive power of the 
Union is stated to be vested in the President. It seems that there would 
be no meaning in saying that the Council of Ministers shall be 
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responsible to the House of the People if the final authority of deciding Arts. 74-75 
matters is not conferred by the Constitution on them. Note 1 

Similarly, under Art. 78, cl. (a) it is provided that the Prime 
Minister should communicate to the President all decisions of the 
Council of Ministers. Under cl. (c) of the same article, it is the duty 
of the Prime Minister, if the President so requires, to submit to the 
consideration of the Council of Ministers any matter on which a 
decision has been taken by a Minister but which has not been con¬ 
sidered by the Council. The use of the expression ‘decision’ in Art. 78, 
els. (a) and (c) clearly shows that decisions are taken by Ministers or 
Council of Ministers and that their function under the Constitution is 
not purely advisory. 

Article 78 clearly shows that it is the decision of the Council of 
Ministers and not their advice that is communicated to the President. 

Under Art. 1G3, cl. (1) which is the corresponding provision 
relating to States, there shall be a Council of Ministers with the Chief 
Minister at the head to aid and advise the Governor in the exercise of 
his functions except in so far as he is by or under this Constitution 
required to exercise his functions or any of them in his discretion- 
This provision seems clearly to show that where the Constitution con¬ 
templates that the advise of Ministers may be rejected by the executive 
head, it is expressly provided that there should be an exception to the 
rule of aid and advice by the Council of Ministers. 

The Government of India Act, 1935, S. 9, sub-section (1) ran 
as follows : 

“There shall bo a Council of Ministers, not exceeding ten in 
number, to aid and advise the Governor-General in the exercise of 
his functions except in so far as he is by or under this Act required 
to exercise his functions or any of them in his discretion : Provided 
that nothing in this sub-section shall be construed as preventing the 
Governor-General from exercising his individual judgment in any 
case where by or under this Act he is required so to do.” 

Similarly, S. 17 (5) of the Government of India Act, 1935, ran : 

.... The Governor-General shall act in his discretion after consulta¬ 
tion with his Ministers.” 

These provisions also show that when the executive authority is 
to be entitled to reject the advise of his Ministers, an exception is 
expressly created to the rule of Ministerial advice. 

It is also well known that under the British Constitution, it is 
unconstitutional for the Crown to reject the advice of the Ministry and 
seek advice elsewhere. Under that Constitution, most executive autho¬ 
rity is legally vested in the King and is exercised in his name. But 
every official act of the King is done on the responsibility of a Minister. 

On this is 'based the doctrine that the King can do no wrong. 

The words ‘‘aid and advise” in cl. (1) of Art. 74, therefore, 
seem to imply, in the context of the Constitution, power to give binding 
advice, which it would be unconstitutional for the President to reject. 
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-Arts. 74-75 
Note 1 


Under cl. (2) of Art. 74 it is not open to any Court to enquire 
into the question whether any and what advice was given by the 
Minister to the President in any matter. But a President can be im¬ 
peached for violation of the Constitution and it would appear to be 
unconstitutional for him to refuse to accept the advice of a Ministry 
which enjoys the confidence of the majority of members of the House 
of the People. Thus, it is only in form that the Council of Ministers 
advises the President, while in substance the Constitution vests them with 
the power of making decisions , although these decisions are enforced 
in the name of the President under Art. 77 (1). The words “aid and 
advise” have evidently been used, more to maintain the dignity of the 
office of President than to suggest that the advice of the Council of 
Ministers is binding on the President. 


(c) Comparison 
with American 
Constitution 


Under the Constitution of the United States, there is no provision 
that there shall be a Council of Ministers responsible to the Congress 
to aid and advise the President in the exercise of his functions. Under 
Art. II, S. 1 of the United States Constitution, the executive power is 
vested in the President. Under Art. II, S. 2 (1), the President may 
require the opinion in writing of the principal officer in each of the 
executive departments upon any subject relating to the duties of their 
respective offices. 

Under Art. II, S. 2, sub-s. (2) the President has the power to 
appoint w r ith the advice and consent of the Senate, inter alia , public 
Ministers. In the exercise of this power, the President of United States 
chooses a Cabinet of ten to assist him in the administration. Any 
member of the Cabinet may be removed by the President. None of 
these Ministers can sit or vote in the Congress. The Ministers are not 
responsible to anybody except the President. The Ministers’ acts are 
legally the acts of the President. It is a group of persons, each in¬ 
dividually dependent on and answerable to the President, but with no 
joint policy and no collective responsibility except such as results from 
their common subordination to the President. The President is per¬ 
sonally responsible for his acts not to the Congress but to the people 
by whom he is chosen. He cannot avoid responsibility by alleging the 
advice of his Ministers. For he need not follow it and they are bound 
to obey him or retire. The adverse vote of the Congress does not affect 
his position. The President and his Cabinet have no recognized spokes¬ 
men in either House. The Executive has no opportunity of leading and 
guiding the Legislature and of justifying in debates its administrative 
acts. Either House of the Congress or both Houses jointly can pass 
resolutions calling on the President or his Ministers to take certain 
steps or disapproving steps they have already taken. The President 
need not object to such resolutions, need not even notice them. They 
do not shorten his term or limit his discretion. Either House of the 
Congress can direct a committee to summon and examine a Minister. 
The committee can do nothing mjore than question him. He may evade 
their questions and with impunity tell them that he means to lake his 

own course. 
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The American President is said to provide a perfect illustration of 
a non-Parliamentary or fixed executive. Comparing his position with 
that of the President under the Indian Constitution, it would bo seen 
that the position of the Indian President is quite different. Although 
under Art. 53 the executive power of the Union is vested in the 
President, as the executive power is vested in the President of the 
United States, and although all executive action of the Government 
of India is required to be taken in the name of the President under 
Art. 77 (1), yet the provision that there shall be a Council of Ministers 
to aid and advise the President in the exercise of his functions and 
that this Council of Ministers shall be responsible to the House of the 
People, has assimilated the supreme executive under the Indian Consti¬ 
tution to the Parliamentary type on the model of the British executive. 
In this connection it may also be noted that although Ministers hold 
office during the pleasure of the President, the provision that the 
Council of Ministers shall be responsible to the House of the People 
involves the practical consequence that the President cannot choose 
anybody and everybody to run the Government but that he can only 
look to persons who enjoy the confidence of the majority in the House 
of ‘the People for this purpose. Reference may also be made to the 
provisions of Art. 75, cl. (5) under which a Minister who for any 
period of six consecutive months is not a member of either House of 
Parliament shall, at the expiration of that period, cease to be a Minister. 
Thus, the Indian Constitution makes the executive responsible to the 
Legislature and furnishes an example of the Parliamentary type of 
the executive, 1 while under the American Constitution, the supreme 
executive, namely, the President, is responsible not to the Legislature 
but to the electorate and thus constitutes an example of a fixed exe¬ 
cutive, which is known as the Presidential type as distinguished from 
the Parliamentary one. 


Article 75 
Notes 1-2 

(d) Parliamen¬ 
tary and non- 
Parliamen t a r y 
systems of Exe¬ 
cutive 


2. The Prime Minister —Though the Prime Minister is at the 
head of the Council of Ministers and. is charged with the duty to aid 
and advise the President in the exercise of his functions, the Prime 
Minister is not directly responsible to the public. The Council of 
Ministers, of which the Prime Minister is the head, is collectively 
responsible to the House of the People. 1 


The Attorney-General for India 

76 . (1) The President shall appoint a person who Attomey.Gene- 
is qualified to be appointed a Judge of the Supreme ral £or India - 
Court to be Attorney-General for India. 

Articles 74 and 75 — Note 1 

1. 1951 All 257 (307) [A I R V 38 C 51] : I L R (1951) 1 All 269 (FC), Motilal v. 

Uttar Pradesh Govt. 

Articles 74 and 75 — Note 2 

1. 1952 Nag 301 (302) [AIR V 39] : I L R (1952) Nag 331 (DB), Dr. N. B. Khare 
v. Jawaharlal Nehru. 


l.Ind.Con. 59. 
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ATTORNEY-GENERAL FOR INDIA 


(2) It shall he the duty of the Attorney-General 
to give advice to the Government of India upon such 
legal matters, and to perform such other duties of a 
legal character, as may from time to time be referred 
or assigned to him by the President, and to discharge 
the functions conferred on him by or under this Con¬ 
stitution or any other law for the time being in force. 

(3) In the performance of his duties the Attorney- 
General shall have right of audience in all courts in 
the territory of India. 

(4) The Attorney-General shall hold office during 
the pleasure of the President, and shall receive such 
remuneration as the President may determine. 

Government of India Act, 1935 

“16. (1) The Governor-General shall appoint a person, bein<* a 
person qualified to be appointed a judge of the Federal Court, to be 
Advocate-General for the Federation. 

(2) It shall be the duty of the Advocate-General to give advice to 
the Federal Government upon such legal matters, and to perform such 
other duties of a legal character, as may be referred or assigned to 
him by the Governor-General, and in the performance of his duties he 
shall have right of audience in all courts in British India and, in a 
case in which federal interests are concerned, in all courts in any 
Federated State. 

(3) The Advocate-General shall hold office during the pleasure of 
the Governor-General, and shall receive such remuneration as the 
Governor-General may determine. 

(4) In exercising his powers with respect to the appointment and 
dismissal of the Advocate-General and with respect to the determina¬ 
tion of his remuneration, the Governor-General shall exercise his 
individual judgment.’* 

Cognate provisions 

Clause (1). — “Qualified to be appointed a Judge of the Supreme Court” 

—For qualification for appointment as a Judge of the Supreme Court, see 
ART. 124 (3). 

Clatise (2) _“Discharge the functions’*—For right of the Attorney-General 

to speak in either House, any joint sitting of the Houses and any Committee of 
Parliament, see ART. 88. 

Synopsis 

, _ . - 3. Remuneration, duties, etc., of 

1. Scope of the article. Attorney-General—Clauses (2) 

2. Qualifications for Attorney-Gene- to (4). 

ra ^* 4. Position of Attorney-General. 

1. Scope of the article. — The Attorney-General is the highest 
law officer of the Crown in England. The Constitution of India has in 


Article 76 
Note 1 
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this article made provision for a similar appointment in India. As Article 76 

regards the States, Article 165 provides for the appointment of an Notes 1-3 

Advocate-General. The provisions of that article are similar to those 
of this article. 

Under the Government of India Act, 1935, S. 16, there was 
provision for the appointment of an Advocate-General for India. That 
section ran as follows : 

“16. (1) The Governor-General shall appoint a person, being 

Advocate-General a person qualified to be appointed a Judge of 
for Federation. the Federal Court, to be Advocate-General for 
the Federation. 

(2) It shall be the duty of the Advocate-General to give advice 
to the Federal Government upon such legal matters, and to perform 
such other duties of a legal character, as may be referred or assign¬ 
ed to him by the Governor-General, and in the performance of his 
duties he shall have right of audience in all courts in British India 
and, in a case in which federal interests are concerned, in all courts 
in any Federated State. 

(3) The Advocate-General shall hold office during the pleasure 
of the Governor-General, and shall receive such remuneration as the 
Governor-General may determine. 

(4) In exercising his powers with respect to the appointment 
and dismissal of the Advocate-General and with respect to the deter¬ 
mination of his remuneration, the Governor-General shall exercise 
his individual judgment.” 

It will be seen that except for the change of name from Advocate- 
General to Attorney-General and for the omission of sub-section (4) of 
S. 16, providing that in exercising his powers in regard to the appoint¬ 
ment and dismissal of the Advocate-General and the determination of 
his remuneration the Governor-General should act in the exercise of 
his individual judgment, the provisions of Art. 76 substantially follow 
the provisions of S. 16 of the Government of India Act, 1935. Under 
the Government of India Act, 1919, there was no Advocate-General 
for the whole of India. But His Majesty appointed an Advocate-Gene¬ 
ral for each of the Presidencies of Bengal, Madras and Bombay. 

2. Qualifications for Attorney-General. _ Clause (1) of this 
article requires that the person appointed as Attorney-General should 
be qualified to be appointed as a Judge of the Supreme Court. As to 
the qualifications required for appointment as Judge of the Supreme 
Court, see Art. 124 (3). 

3. Remuneration, duties, etc., of Attorney-General_ 

Clauses (2) to (4). — The President has made the following rules 1 

Article 76 — Note 3 

1. Gazette of India (Extraordinary), January 28, 1950, Page 737, No. F 43/50- 
C. DJ- 28-1-1950. ' 
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Article 76 regulating the remuneration and duties of the Attorney-General for 
Note 3 India : 

“1. In these rules, ‘Attorney-General* means the person 
appointed under cl. (l) of Art. 76 of the Constitution to be the 
Attorney-General of India, and includes any person appointed to act 
as the Attorney-General of India during the absence on leave or 

deputation, of the permanent incumbent of the office. 

• % 

2. (l) The Attorney-General shall, except during any period 

of absence on leave or deputation, be paid a retainer of rupees four 
thousand per month and an office allowance of rupees thirty-five per 
month. ' ' 

(2) The services of a personal assistant and of a jemadar, 
office accommodation and telephones at his office and residence shall 
be provided free of cost by Government. 

3. The Attorney-General will normally reside at New Delhi. 

4. It shall be the duty of the Attorney-General: 

(a) to advise the Government of India on such legal matters 
as are referred to him by the Government of India and 
to perform such other duties of a legal character as are 
assigned to him from time to time by the Government 
of India ; 

(b) to appear on behalf of the Government of India in all 
cases (including suits, appeals and other proceedings) in 
the Supreme Court in which the Government of India 
is concerned ; 

(c) to represent the Government of India in any reference 
made by the President to the Supreme Court under 
Art. 143 of the Constitution ; and 

(d) to discharge the functions conferred on the Attorney- 
General by or under the Constitution or under any other 
law for the time being in force. 

5. For the performance of the duties mentioned in paragraph 4, 
the Attorney-General shall not be paid any fees other than the 
retainer payable under paragraph 2 : 

Provided that, if any costs are awarded or allowed to the 
Government of India in any such case, as is referred to in para¬ 
graph 4, such part of the costs as is recovered in respect of fees pay¬ 
able to the Attorney-General, shall be paid to the Attorney-General. 

6. The Government of India may require the Attorney-General 
to appear in any High Court in any case in which the Government 
of India is concerned ; and a daily fee of sixty gold mohurs shall 
be payable to the Attorney-General for the days of his absence from 
headquarters in connection with such appearance, including the 
days of departure from and arrival back at headquarters. 

7. Where the Attorney-General is required, otherwise than 
under paragraph 6, to leave headquarters in the performance of his 
official duties, travelling and other allowances on the scale admis- 
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Bible to a Judge of the Supreme Court on tour shall be paid to the Article 76 
Attorney-General for journeys necessarily performed in the course Note 3 
of those duties. 

8. The Attorney-General shall not_ 

(a) advise or hold briefs against the Government of India : 

(b) advise or hold briefs in cases in which he is likely to be 
called upon to advise, or appear for, the Government of 
India : 

(c) defend accused persons in criminal prosecutions without 
the permission of the Government of India : or 

(d) accept appointment as a Director in any company 
without the permission of the Government of India.” 

In England, the Attorney-General is not entitled to have private 
practice. But R. 8 of the Rules, quoted above, shows that this is not 
the case in India although the Attorney-General is not allowed to 
appear against the Government of India or do the other acts enume¬ 
rated in R. 8. 

Under Art. 88, the Attorney-General has the right to speak in 
and otherwise take part in the proceedings of either House of Parlia¬ 
ment, although he cannot vote. Under Art. 105 (4) he is entitled to 
the privileges and immunities of members of Parliament. The Attorney- 
General is not a member of Parliament or of the Council of Ministers. 

Under 0. 4 R. 15 of the Supreme Court Rules, the Attorney-General 
for India, after him the Solicitor-General of India, and after him the 
Advocate-General of a State appearing as such, shall have precedence 
over all other Advocates in the Court. Order 41 of the Supreme Court 
Rules runs as follows : 

“R. 1. The Court may direct notice of any proceedings to be 
given to the Attorney-General for India or to the Advocate-General 
of any State, and the Attorney-General for India or the Advocate- 
General to whom such notice is given may appear and take such 
part in the proceedings as he may be advised. 

R. 2. The Attorney-General for India or the Advocate-General 
of any State may apply to be heard in any proceedings before the 
Court, and the Court may, if in its opinion the justice of the case so 
requires, permit the Attorney-General for India or the Advocate- 
General so applying to appear and be heard, subject to such terms 
as to costs or otherwise as the Court may think fit.” 

Order 27-A of the Civil Procedure Code, provides as follows : 

Rule 1. In any suit in which it appears to the Court that any 

Notice to the such question as is referred to in cl. (1) of Art. 132 
Advocate-Gene - read with Art. 147 of the Constitution is involved, 
ral * the Court shall not proceed to determine that ques¬ 

tion until after notice has been given to the Attorney-General for 
India, if the question of law concerns the Central Government and 
to the Advocate-General of the State if the question of law concerns 
a State Government. 
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Article 76 

Notes 3-4 


“Rule 2. The Court may at any stage of the proceedings order 
Court may that the Central Government or a State Government 
add Govern, shall be added as a defendant in any suit involving 
ment as party. any such question as is referred to in cl. (l) of 
Art. 132 read with Art. 147 of the Constitution if the Attorney- 
General for India or the Advocate-General of the State as the case 
may he, whether upon receipt of notice under R. 1, or otherwise, 
applies for such addition and the Court is satisfied that such addi¬ 
tion is necessary or desirable for the satisfactory determination of 
' the question of law involved. 

“Rule 3. Where under R. 2 Government is added as a defendan? 
Costs. in a suit, the Attorney-General, the Advocate-Gene¬ 

ral or the Government shall not he entitled to or liable for costs in 
the Court which ordered the addition unless the Court having regard 
to all the circumstances of the case for any special reason otherwise 
orders. 

“Rule 4. In the application of this Order to appeals the word 
Application of ‘defendant’ shall be held to include a respondent 
Order to appeals, and the word ‘suit* an appeal.” 

4. Position of Attorney-General. — The Attorney-General of 
England is the Chief Law Officer of the Crown. His functions are 
summed up in Wharton’s Law Lexigon as follows : 

“Attorney-General, a great officer of state appointed by Letters 
Patent, and the legal representative of the Crown in the Supreme 
Court. He is also ex officio head of the bar for the time being. He 
exhibits informations, prosecutes for the Crown in criminal matters 
and in revenue causes, and used to grant fiats for writs of error until 
they were abolished by S. 20 of the Criminal Appeal Act, 1907. His 
fiat or consent is required before certain proceedings or prosecutions 
can be commenced (see e. g., Public Bodies Corrupt Practices Act, 
1889, and Prevention of Corruption Act, (1906). In many cases also 
(see e. g., Lunacy Act, 1890, S. 325; Public Health Act, 1936, 

S. 298; Public Health (Officers) Act, 1884; Public Health (Members 
and Officers) Act, 1885; Official Secrets Act, 1911, S. 8), his consent 
is necessary before penalties can be recovered. His fiat is necessary 
for certain appeals to the House of Lords. See Appellate Jurisdiction 
Act, 1876 (c. 59), S. 10. When the House of Lords sits in a com¬ 
mittee of privileges, it is the duty of the Attorney-General to attend 
at the bar in a judicial capacity and report on the claim. As a law 
officer he can hear applications for and make grants of patents on 
appeal from the Comptroller, though in practice this work is more 
usually undertaken by the Solicitor-General. See Letters Patent. 
The Attorney-General is almost invariably a member of the House 
of Commons, and is appointed on the advice of the Government, 
with which he goes out of office. He has charge in the ‘House’ of 
Government legal measures, and deals with legal questions there on 
behalf of the Government.” * ,. 
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The Solicitor-General is the second Law Officer of the Crown and 
comes next to the Attorney-General as regards precedence. The duties 
of the Attorney-General devolve on him in the absence or incapacity 
of the Attorney-General. 

The Attorney-General is an Officer of the Crown and in that sense 
only, the Officer of the public. 1 Although the Attorney-General is the 
official leader of the Bar, his opinion as such has no effect in Court 
and cannot be cited as an authority on a proposition of law. 2 

In H. v. Hunt? the defendant was being prosecuted for conspiring 
to disturb the peace, excite discontent, disaffection, etc., contempt of 
Government and Constitution and of unlawfully assembling. Lvidence 
was given that he marched with others in military formation to a place 
of assembly for the purpose of obtaining reform of the House of 
Commons and that he presided over other meetings held for a like 
purpose. The defendant contended that the opinion of the Attorney- 
General regarding the legality of other previous meetings should be 
used in evidence on his behalf. It was held that such evidence could 
not be admitted. Bailey, J., observed, “the opinion of the Attorney- 
General has no effect here. You must take the law from me”. 

It is for the officers of the Crown to make out clearly the prero¬ 
gative in any case where they claim to be on a different footing from 
the subject as regards procedure in any litigation. 4 

Courts exercise over the Attorney-General same authority which 
they exercise over every other suitor and the Attornej'-General would 
not, any more than any other suitor, be permitted to prosecute any 
proceeding which was merely vexatious or had no legal objects. 5 


Condxict of Government Business 

77 . (1) All executive action of the Government 

% 

of India shall be expressed to be taken in the name of 
the President- 

(2) Orders and other instruments made and exe¬ 
cuted in the name of the President shall be authenti¬ 
cated in such manner as may be specified in rules 8 to 
be made by the President, and the validity of an order 
or instrument which is so authenticated shall not be 

Article 76 — Note 4 

1. (1818) 36 E R 384 (396) : 1 Swan 265 (294), Attorney-General v. Brown. 

2. See (1820) 1 State Tr (N S) 171, R. v. Hunt. 

3. (1820) 1 State Tr (N S) 171. 

4. (1866) t B 1 Ex 381 (386), Attorney General to the Prince of Wales v. 
Crossman. 

5. (1848) 50 E R 834 (837) : 11 Beav 306 (314), R . v. Prosser. 
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called in question on the ground that it is not an order 
or instrument made or executed by the President. 

(3) The President shall make rules for the more 
convenient transaction of the business of the Govern¬ 
ment of India, and for the allocation among Ministers 
of the said business. 

a. For the rule regarding the authentication by officers of orders and other 
instruments made and executed in the name of the President under 
Art. 77 (2), see Ministry of Home Affairs Notifn. No;-S. R.»0. 167 dated 
19-6-1950 published in the Gazette of India, 1950, Part II-Sec. 3, page 174. 

Government of India Act, 1935. 

Note .—For text of S. 17 of the Government of India Act, 1935, 
which corresponds with this article, see Note 1 on this article. 


Synopsis 


1. Cognate and analogous law. 

(a) Government of India Act, 

1935. 

(b) Constitution of Burma. 

2. Scope of the article. 


3. Authentication of Government 
orders—Clause (2). 

(a) publication of Order in 
Government Gazette — 
Effect. 


1. Cognate and analogous law. — Article 166 of the Con- 

. . .* 

stitution is the corresponding provision in regard to States and is 
similar to this article. 


Section 17 of the Government of India Act, 1935, corresponded 
to this article. The section ran as follows : 

Conduct of busi- “ 17 . (i) All executive action of the Federal 

ness of Federal Government shall he expressed to be taken in 
Government. the name of the Governor-General. 

(2) Orders and other instruments made and executed .in the 
name of the Governor-General shall be authenticated in such 
manner as may be specified in rules to be made by the Governor- 
General, and the validity of an order or instrument which is so 
authenticated shall not be called in question on the ground that it 
is not an order or instrument made or executed by the Governor- 
General. 

(3) The Governor-General shall make rules for the more con¬ 
venient transaction of the business of the Federal Government, and 
for the allocation among ministers of the said business in so far as 
it is not business with respect to which the Governor-General is by 

• or under this Act required to act in his discretion. 

(4) The rules shall include provisions requiring Ministers and 
Secretaries to Government to transmit to the Governor-General all 
stich information with respect to the business of the Federal Govern¬ 
ment as may be specified in the rules or as the Governor-General may 
otherwise require to be so transmitted, and in particular requiring a 
Minister to bring to the notice of the Governor-General, and the! 



CONDUCT OF GOVERNMENT BUSINESS 


937 


appropriate Secretary to bring to the notice of the Minister concerned 
and of the Governor-General, any matter under consideration by 
him which involves, or appears to him likely to involve, any special 
responsibility of the Governor-General. 


(5) In the discharge of his functions under sub-sections (2), (3) 
and (4) of this section the Governor-General shall act in his discre¬ 
tion after consultation with his Ministers.” 


The similarity between S. 17 and this article is clear on the face 
of it. Sub-sections (4) and (5) of S. 17, however, have been omitted. 
But the duty of communicating information -to the Governor-General 
under sub-section (4) of S. 17 has its prototype in Art. 78, cl. (a) 
relating to the duty of the Prime Minister to communicate to the 
President all the decisions of the Council of Ministers. No doubt, there 
are material differences between the two provisions. 

Sub-section (5) of S. 17 clearly points to a class of cases in which 
the Governor-General was to act in his discretion after consultation 
with his Ministers. As under S. 9 of the Act corresponding to Art. 74 
of this Constitution, the expression used to denote the function of the 
Council of Ministers is “to aid and advise the Governor-General”, the 
phraseology of sub-section (5) of S. 17 indicates that the normal 
meaning of the expression ‘‘aid and advise” in S. 9, sub-section (1) is 
something different from merely giving advice or being consulted by 
the Governor-General. Thus, S. 17, sub-section (5) also supports the 
view submitted in the notes on Arts. 74 and 75 that the words ‘‘aid 
and advice” of the Council of Ministers to the President have acquired, 
in the context of the constitutional law, a technical connotation and 
mean much more than a mere right to advise and to be consulted. 

Section 59 of the Government of India Act, 1935, relates to Pro¬ 
vincial Government and Is similar to S. 17. 

Under the Government of India Act, 1919, also, there was a 
provision similar to this article. This was S. 49 which ran as follows : 

‘‘49. (1) All orders and other proceedings of the Government 
of a Governor’s Province shall be expressed to be made by the 
Government of the Province, and shall be authenticated as the 
Governor may by rule direct, so, however, that provision shall be 
made by rule for distinguishing orders, and other proceedings relat¬ 
ing to transferred subjects from other orders and proceedings. 

Orders and proceedings authenticated as aforesaid shall not be 
called into question in any legal proceeding on the ground that they 
were not duly made by the Government of the Province. 

(2) The Governor may make rules and orders for the more 
convenient transaction of business in his Executive Council and 
with his Ministers, and every order made or act done in accordance 
with those rules and orders shall be treated as being the order or 
the act of the Government of the Province. 

The Governor may also make rules and orders for regulating 
the relations between his Executive Council and his Ministers for 


Article 77 
Note 1 
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tion of Burma 
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the purpose of the transaction of the business of the local Govern¬ 
ment : 

Provided that any rules or orders made for the purposes speci¬ 
fied in this section which are jepugnant to the provisions of any 
other rules made under this Act shall, to the extent of that repug¬ 
nancy, but not otherwise, be void.” 

The corresponding provision in the Constitution of Burma is 
S. 121 which runs as follows : 

“121. (1) All executive action uf the Union Government shall 
be expressed to be taken in the name of the President. 

(2) Orders and other instruments made and executed in thq 
name of the President shall be authenticated in such manner as 
may be specified in rules to be made by the President and the 
validity of an order or instrument which is so authenticated shall 
not be called in question on the ground that it is not an order or 
instrument made or executed by the President. 

(3) The President shall.make rules for the transaction • of the 
business of the Union Government, and for the allocation among 
Ministers of the said business in so far as it is not business with 
respect to which the President is by or under this Constitution 
required to act in his discretion. 

Without prejudice to the generality of the foregoing provisions 
the allocation of business may be regionwise as well as subjectwise.” 

2. Scope of the article_As seen in Note 1, this article has 

its prototypes in the Government of India Act, 1935. It is the logical 
sequel to Art. 53 which vests the executive power of the Union in the 
President. Although this power has to be exercised in accordance with 
the advice of the Council of Ministers (see notes on Arts. 74 and 75), 
still in the eye of the law the active agent in the Constitution on its 
executive side is the President. Clause (2) of the article is intended to 
obviate disputes about the question whether a certain order is that of 
the President or not. Clause (3) is also in accordance with the theory 
of the Constitution under which the President is the supreme Executive 
and the whole Government on the executive side is carried on under his 
direction. 

3. Authentication of Government orders — Clause (2). — 

This clause contains two parts: (i) All orders and instruments made and 
executed in the name of the President shall be authenticated in such 
manner as may be specified in the rules to be made by the President, 
(ii) Where an order or instrument is so authenticated, its validity 
cannot be questioned on the ground that it is not an order or instru¬ 
ment made or executed by the President. 

As regards the rules for authentication of Government orders, the 
following rule has now been made by the President 1 : 

Article 77 — Note 3 

1. Notification No. S. R. O. 167 dated 19-6-1950, Gaz. of India, Part II, Sec. 3 
dated 24-6-1950, p. 174. 
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“ Orders and other instruments made and executed in the name 
of the President shall be authenticated by the signature of a Secretary, 
Joint Secretary, Deputy Secretary, Under Secretary or Assistant 
Secretary to the Government of India, or 

(1) in the case of orders in Ministry of Railways, by a 

Secretary, Deputy Secretary or Assistant Secretary 
to, or by a Director or Deputy Director or Assistant 
Director of, or by the Controller or the Deputy Con- 
troller of Railway Accounts in, the Raliway Board; or 

(2) in the case of orders in the Ministry of Defence, by the 

Director, Military Lands and Cantonments, the Direc¬ 
tor, Military Regulations and Forms, the Chief 
Administrative Officer, an Assistant or a Deputy 
Assistant Chief Administrative Officer: or 

(3) in the case of orders relating to the Ministry of Finance 

(Defence) or to the Military Accounts Department, 
by a Financial Adviser, Additional Financial Adviser, 
Joint Financial Adviser, Deputy Financial Adviser, 
Additional Deputy Financial Adviser, or Assistant 
Financial Adviser, Ministry of Finance (Defence); or 

(4) in the case of orders relating to the Posts and Telegraphs 

Department, by the Director-General or the Senior 
Deputy Director-General or the Chief Engineer or a 
Deputy Director-General, Posts and Telegraphs, or a 
Director of Postal Services or Controller of Telegraph 
Traffic, or a Deputy Chief Engineer, or Assistant 
Chief Engineer or Assistant Director-General, Posts 
and Telegraphs; or 

(5) in the case of orders in the Ministry of Finance, by a 

Finance Officer, or the Controller or the Deputy 
Controller of Capital Issues; or 

(6) in the case of orders relating to the Department of 

Scientific Research, by the Secretary, Department of 
Scientific Research.” 

Under S. 78 of the Evidence Act, it is not necessary to prove a 
Government order that the original paper on which the order was 
written should be produced in Court. It is enough under sub-sect, (l) 
of that section if a document purporting to be printed by order of the 
Government is produced. Thus, the production of the Government 
Gazette is enough for the purpose. 1 ® But, this by itself, will not prove 
that the order has been authenticated in a manner required by the 
rules made by the President. It will be open to a person to contend 
that the order as published in the Gazette has not been authenticated 
in the manner specified in the rules. 2 But, in such cases, the presump- 

la. 1927 Mad 980 (981) [AIR V 14] (SB), Commr., Madras Corpn. v. Ekambara 
Naicker. 

2. 1927 Mad 22 (31) [AIR V 14], Ekavibara v. Madras Corporation. 


Article 77 
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Article 77 tion under S. 114, Illustration (e) of the Evidence Act (that judicial 

Note 3 and official acts have been regularly performed) may be applied, and 

the publication in the official Gazette of an order purporting to be a 
Government order, may be presumed to be validly authenticated ac¬ 
cording to the rules and the .burden is not on the party relying on the 
order to prove the rules and show that the order has been authenti¬ 
cated in accordance with the rules. 3 But the presumption under S. 114 
of the Evidence Act is'only a rebuttable presumption and it would be 
open to a party, by proving the rules in Court, to show that the order 
published in the Gazette has not been authenticated in the manner 
specified in the rules. 

_ # 

Where a Government order is authenticated according to the 

rules, it cannot be questioned on the ground that it is not the order of 

the proper authority under the law. 4 5 This is the principle embodied in 

the latter part of cl. (2). But the due authentication of an order under 

cl. (2) only precludes its being called in question on the ground that 

it is not an order made by the President. The clause does not shut out 

other questions bearing on the validity of the order, as, for instance, 

the correctness of the recitals in the order as to the facts which are 

essential for its validity. 6 Thus, in Emperor v. Sibnath Bannerji? 

their Lordships of the Privy Council pointed out, with reference to 

S. 59 (2) of the Government of India Act, 1935, that it only excluded 

one ground of challenge. Their Lordships observed as follows : 

“ In the opinion of their Lordships, the contention of the Crown 
goes too far, as the sub-section only relates to one specified ground 
of challenge, namely, that the order or instrument was not made or 
executed by the Governor. Their Lordships agree with the statement 
by the learned Chief Justice of the Federal Court, namely, ‘It is 
quite a different thing to question the accuracy of a recital contained 
in a duly authenticated order, particularly where that recital pur¬ 
ports to state as a fact the carrying out of what I regard as a condition 
necessary to the valid-making of that order. In the normal case the 
existence of such a recital in a duly authenticated order will, in the 
absence of any evidence as to its inaccuracy, be accepted by a Court 
as establishing that the necessary condition was fulfilled. The presence 
of the recital in the order will place a difficult burden on the detenu 
to produce admissible evidence sufficient to establish even a prima 
facie case that the recital is not accurate’.” 


3. 1927 Mad 980 (981) [AIR V 14] (SB), Commr., Madras Corpn. v. Ekambara 
Naicker. (Further in this case there was a duly authenticated Government order 
directing the publication of the notification in question in the Gazette! AIR 1927 
Mad 22, Reversed on this point.) 

4. 1926 Mad 297 (304) [AIR V 13] (DB), Md. Baza Saheb v. Sadasiva Rao. (Case 
under S. 49 (1) of Government of India Act (1919).) 

5. 1945 P C 156 (161) [AIR V 32] : 72 Ind App 241 : (1945) 7 F C R 195 : I L R 
(1945) Ear (PC) 371 (PC), Emperor v. Sibnath Banerji. 

6. 1945 P C 156 (161) [AIR V 82] : 72 Ind App 241 : (1945) 7 F C R 195 : I L R 
(1945) Ear (PC) 371 (PC). 
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Thus, even in regard to such a question, the maxim omnia 
praesumuntur rite et esse acta (Evidence Act, S. 114, Illustration (a)) 
will apply and the Court is entitled to presume, until the contrary is 
proved, the correctness of the recitals in the order. 7 

See also notes on Art. 166. 


78 . It shall be the duty of the Prime Minister— 

(a) to communicate to the, President tall deci¬ 
sions of the Council of Ministers relating 

. o 

to the administration of the affairs of the 
Union and proposals for legislation; 

(b) to furnish such information relating to the 
administration of the affairs of the Union 
and proposals for legislation as the Presi¬ 
dent may call for; and 

(c) if the President so requires, to submit for 
the consideration of the Council of Minis¬ 
ters any matter on which a decision has 
been taken by a Minister but which has 
not been considered by the Council. 

Government of India Act, 1935 

“17. (4) The rules shall include provisions requiring Ministers 
and Secretaries to Government to transmit to the Governor-General all 
such information with respect to the business of the Federal Govern¬ 
ment as may be specified in the rules, or as the Governor-General may 
otherwise require to be so transmitted, and in particular requiring 
a Minister to bring to the notice of the Governor-General and the 
appropriate Secretary to bring to the notice of the Minister concerned 
and of the Governor-General, any matter under consideration by him 
which involves, or appears to him likely to involve, any special res¬ 
ponsibility of the Governor-General.” 

1. Cognate and analogous provisions. — Section 17, sub¬ 
sect. (4) of the Government of India Act, 1935, provided that the rules 
made by the Governor-General for the more convenient transaction 
of the business of the Government shall include provisions requiring 
Ministers and Secretaries to Government to transmit to the Governor- 
General all such information with respect to the business of the Federal 
Government as may be specified in the rules, or as the .Governor- 
General may require to be so transmitted. 

7. (*35) ILR 62 Cal 1041 (1044) (DB), Ananta Kumar Chakrabar ti v. Emperor. 
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Article 78 
Notes 1-2 


(b) Constitution 
of Burma 


Constitution of 
Parliament. 


Article 167 of the Constitution imposes on the Chief Minister of a, 

State duties analogous to those of the Prime Minister under this 
article. 

Section 124 of the Burmese Constitution requires the Prime 
Minister to keep the President generally informed on all matters of 
domestic and international policy. 

2. Scope of the article. — This is one of the articles in the 
Constitution embodying some of the vital conventions of the British 
Constitution. The object of the provision is to allow the fullest opportu¬ 
nity to the President to influence the policy and the decisions of the 
Government, and to ensure a harmonious working between' the 
President and the Cabinet as regards the administration of the country. 

It has been seen in the notes on Arts. 74 and 75 that the President 
has to act according to the advice of the Council of Ministers. But this 
does not take away from him the right and privilege of being informed 
of the policies of Government and to exert what influence he can on 
such policies by expressing his own views thereon. What the influence 
the President is able to exercise in actual practice will depend to a 
great extent on his personality and ability. It is a truism under British 
constitutional law that the Crown, although it has lost its .political 
power, has the right to be consulted, the right to warn and the right 
to encourage. A similar position is vouchsafed to the President under 
this article. But the President is only entitled to be in contact with 
the Prime Minister and other Ministers. It is not contemplated that he 
should be able to directly influence the administration. This is also 
the position of the Crown in England. 


Chapter II. —Parliament 

General 

79 . There shall be a Parliament for the Union 
which shall consist of the President and two Houses 
to be known respectively as the Council of States and 
the House of the People. 

Government of India Act, 1935. 

“18. (1) There shall be a Federal Legislature which shall consist 
of His Majesty, represented by the Governor-General, and two Cham¬ 
bers, to be known respectively as the Council of State and the House 
of Assembly (in this Act referred to as “the Federal Assembly”)*” 

1. Scope of the article_The corresponding provision with 

regard to States is contained in Art. 168. 

The President is a constituent part of the Parliament just as the 
King is in England. But under the Constitution of the United States, 
the President is not a constituent part of the Congress. Article I, S. 1 
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of the Constitution of the United States runs as follows: “All legisla¬ 
tive powers heroin granted shall be vested in the Congress of the United 
States, which shall consist of a Senate and House of Representatives.” 

This article must be read with Art. 379, which makes provision 
for the Constituent Assembly functioning as the Parliament till both 
Houses of Parliament are duly constituted. 


80 . (1) The Council of States shall consist of— 

(a) twelve members to be nominated by the 
President in accordance with the provi¬ 
sions of clause (3); and 

(b) not more than two hundred and thirty- 

eight representatives of the States. 

(2) The allocation of seats in the Council of States 
to be filled by representatives of the States shall be 
in accordance with the provisions in that behalf con¬ 
tained in the Fourth Schedule. 

(3) The members to be nominated by the Presi¬ 
dent under sub-clause (a) of clause (1) shall consist of 
persons having special knowledge or practical ex¬ 
perience in respect of such matters as the following, 
namely:— 

Literature, science, art and social service. 

(4) The representatives of each State specified in 
Part A or Part B of the First Schedule in the Council 
of States sha'll be elected by the elected members of 
the Legislative Assembly of the State in accordance 
with the system of proportional representation by 
means of the single transferable vote. 

(5) The representatives of the States specified in 
Part C of the First Schedule in the Council of States 
shall be chosen in such manner as Parliament may 
by law prescribe. 

Government of India Act, 1935 

“18. (2) The Council of State shall consist of one hundred and 
fifty-six representatives of British India and not more than one hundred 
and four representatives of the Indian States, . . . 
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(3) The said representatives shall be chosen in accordance with 
the provisions in that behalf contained in the First Schedule to this 
Act.” 

Jammu and Kashmir 

Article 80 shall apply to the State of Jammu and Kashmir subject 
to the modification that the representatives of the State in the Council 
of States shall be chosen by the President in consultation with the 
Government of the State—See Art. 370 (1) read with the Constitution 
(Application to Jammu and Kashmir) Order, 1950, Cl. 3 and Sch. II. 

Cognate provision. 

Clause (3) — “Practical.experience in respect of such matters”—Compare 
with ART. 171 (5). 

1. Allocation of seats. — UnSer cl. (2) the allocation of seats 
in the Council of States to be filled by representatives of the States is 
required to be in accordance with the provisions of the Fourth Schedule. 
It will be seen that the total number of seats allocated in the Fourth 
Schedule is 207, while cl. (1). (b) of this article makes it possible to 
have 238 representatives of the States. This extra number of 31 seats 
is intended to be availed of, when Parliament by law admits into the 
Union or establishes new States. (See Art. 2.) Further, under Art. 3, 
the Parliament may by law form new States out of the existing States. 
Under Art. 4, when a law is passed under Art. 2 or Art. 3, the First 
and the Fourth Schedules to the Constitution are required to be suitably 
amended so as to give effect to such a law. 

2. Proportional representation. — See notes on ART. 55. 


81. (1) (a) Subject to the provisions of clause (2) 
and of Articles 82 and 331, the House of the People 
shall consist of not more than five hundred members 
directly elected by the voters in the States. 


(b) For the purpose of sub-clause (ft), the States 
shall be divided, grouped or formed into territorial 
constituencies and the number of members to be 
allotted to each such constituency shall be so deter¬ 
mined as to ensure that there shall be a [ * * * J not 
more than one member for every 500,000 of the 

population. 


(c) The ratio between the number of members 
allotted to each territorial constituency and the popu¬ 
lation of that constituency as ascertained at the last 
preceding census of which the relevant figures have 
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been published shall, so far as practicable, be the Article 81 
same throughout the territory of India. Note 1 

(2) The representation in the House of the People 
of the territories comprised within the territory of 
India but not included within any State shall be such 
as Parliament may by law provide. 

(3) Upon the completion of each census, the re¬ 
presentation of the several territorial constituencies 
in the House of the People shall be readjusted by 
such authority, in such manner and with effect from 
such date as Parliament may by law determine : 

Provided that such readjustment shall not affect 
representation in the House of the People until the 
dissolution of the then existing House. 

a. The words “not less than one member for every 750,000 of the population 

and” were omitted by the Constitution (Second Amendment) Act, 1952, 

S. 2 [2-5-1953]. 

Government of India Act, 1935 

"‘18. (2) . ... the Federal Assembly shall consist of two hundred 
and fifty representatives of British India and not more than one 
hundred and twenty-five representatives of the Indian States. 

(3) The said representatives shall be chosen in accordance with 
the provisions in that behalf contained in the First Schedule to this 
Act.” 

Jammu and Kashmir 

Article 81 shall apply to the State of Jammu and Kashmir subject 
to the modification that the representatives of the State in the House 
of the People shall be chosen by the President in consultation with the 
Government of the State—See Art. 370 (1) read with the Constitu¬ 
tion (Application to Jammu and Kashmir) Order, 1950, Cl. 3 and 
SCH. II. 

cognate provisions 

Article 82 deals with special provision as to representation of States in 
Part C and territories other than States. 

Article 331 deals with representation of the Anglo-Indian community in the 
House of the People. 

Election Commission—Superintendence, direction and control of the prepa¬ 
ration of the electoral rolls for election to Parliament to vest in the Election 
Commission—See ART. 324 (1). 

Reservation of seats for Scheduled Castes and Scheduled Tribes in the 
House of the People—See ART. 330. 

Anglo-Indian community—Inadequate representation in the House of the 
People—Power of the President to nominate members of that community not¬ 
withstanding anything in ART. 81—See ART. 331. 

$ 

• * # • 

1. Scope of the article _This article deals with the composi. 

tion of the House of the People and lays down how its members are to 

l.Ind.Con. 60. 
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COMPOSITION OP THE HOUSE OF THE PEOPLE 


Article 81 be chosen. Article 80, which deals with the composition of the Council of 

Note 1 States may be compared with this article. The comparison shows the 

following points of difference : 

(1) The election to the House of the People is direct and not indirect 

as in the case of the Council of States, the members of which 
are elected not directly by the voters in the States but by 
elected members of Legislative Assembly of the particular 
State. 

(2) The election to the Council of States is by a system of propor¬ 
tional representation by means of the single transferable vote, 
while election to the House of the People is by the ordinary 
method. 

(3) Even territories which are not included in any State have 
representatives in the House of the People. Thus, territories 
included in Part D of Sch. I, namely, the Andaman and 
Nicobar Islands, are entitled to have representatives in the 
House of the People. But representation in the Council of 
States is confined to the States. 

It may also be noted that under Art. 83, the House of the People 
is elected once in five years. But the members of the Council of the 
States retire by rotation every two years. Further, the House of the 
People can be dissolved by the President (Art. 85) but the Council of 
States is not subject to dissolution (Art. 83). 

Clause (1), sub-cls. (b) and (c) deal with (i) the creation of terri¬ 
torial constituencies for election to the House of the People and (ii) for 
the allotment of seats for each constituency. Clause (i) (b) fixes the 
upper limit of representation as not more than one member for every 
five lakhs of population. Each constituency may have one or more 
members. Clause (1) (c) seeks to ensure that as far as practicable 
there is uniformity in the scale of representation throughout India, by 
providing that the ratio between the population of the constituency 
and the number of seats allotted to it should, as far as possible, be the 
same throughout India. The Representation of the People Act, (43 of 
1950), gives effect to provisions of cl. (1) (b) and (c). Under S. 3 of 
the Act, seats in the House of the People have been allotted to different 
States and the number of seats allotted to each State is shown in the 
First Schedule to the Act, which is reproduced below : 

The First Schedule. 

Allocation of seats in the House of the People . 

Total 




Name of State or “Areas.” 

Number of 





Seats. 




(1) 

(2) 




Part A States 


1. 

Andhra 

• • • 

000 ••• 

28 

2. 

Assam 

• 9 • 

• • • • • • 

12 

3. 

Bihar 

• • • 

• ♦ • • • • 

55 

4. 

Bombay 

• • • 

tit • • • 

45 . ►; 
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Total 



Name of State or “Areas.” 

Number of 



Seats. 


(1) 

(2) 


Part A States — (continued) 


5. 

Madhya Pradesh 

29 

6. 

Madras 

46 

7. 

Orissa 

20 

8. 

Punjab 

18 

9. 

Uttar Pradesh 

86 

10. 

West Bengal 

34 


Part B States 


1 . 

Hyderabad ... 

25 

2. 

Jammu and Kashmir 

6 

3. 

Madhya Bharat 

11 

4. 

Mysore 

12 

5. 

Patiala and East Punjab States Union 

5 

6 . 

Rajasthan ... ... 

20 

7. 

Saurashtra ... 

6 

8. 

Travancore-Cochin 

12 


Part C States 


1 . 

Ajmer 

2 

2. 

Bhopal 

2 

3. 

Bilaspur 

1 

4. 

Coorg 

1 

5. 

Delhi 

4 

6 . 

Himachal Pradesh 

3 

7. 

Kutch ... ... * ... 

2 

8. 

Manipur 

2 

9. 

Tripura 

2 

10. 

Vindhya Pradesh 

6 

11. 

Andaman and Nicobar Islands 

1 


Areas 


12. 

Part B Tribal Areas 

1 


Total 497 

Section 6 of the Act provides for the delimitation of the Consti¬ 
tuencies. It will be seen that while cl. (1) (a) of this article has fixed the 
maximum number of five hundred members for the House of the People, 
the Representation of the People Act (43 of 1950) has allocated a 
total of 497 seats among all the States of India. 

Under Art. 329 (a), the validity of any law relating to the 
delimitation of constituencies or allotment of seats to such constituen¬ 
cies, cannot be called in question in any Court. Hence, it is conceived 
that the validity of the Representation of the People Act (43 of 1950), 
cannot be called in question on the ground that its provisions as to 
delimitation of constituencies or the allocation of seats are not in 
accordance with this article. 


Article 81 
Note 1 
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REPRESENTATION OF PART 0 STATES, ETC, 


Article 81 
Note 1 


Special provi¬ 
sion as to re¬ 
presentation of 
States in Part C 
and territories 
other than 
States. 


Duration o f 
Houses of Par¬ 
liament. 


As to who are entitled to vote at the elections, see Art. 326. The 
election to the House of the People and also the- Ijegislative Assembly 
of every State is on the basis of adult suffrage. The system of Communal 
electorates has also been given up under this Constitution and under 
Art. 325 there is to be only one general electoral roll for every terri. 
torial constituency for election to the Legislatures. 

As to the reservation of seats for Scheduled Castes and Tribes, see 
Art. 330, and S. 6 of the Eepresentation of the People Act (43 of 1950). 


82. Notwithstanding anything in clause (1) of 
Article 81, Parliament may by law provide for the 
representation in the House of the People of any 
State specified in Part C of the First Schedule or of 
any territories comprised within the territory of India 
but not included within any State on a basis or in a 
manner other than that provided in that clause. 


83. (1) The Council of States shall not be subject 
to dissolution, but as nearly as possible one-third of 
the members thereof shall retire as soon as may be 
on the expiration of every second year in accordance 
with the provisions made in that behalf by Parlia¬ 
ment by law. 

(2) The House of the People, unless sooner dis¬ 
solved, shall continue for five years from the date 
appointed for its first meeting and no longer and the 
expiration of the said period of five years shall oper¬ 
ate as a dissolution of the House : 

Provided that the said period may, while a Pro¬ 
clamation of Emergency is in operation, be extended 
by Parliament by law for a period not exceeding one 
year at a time and not extending in any case beyond 
a period of six months after the Proclamation has 

ceased to operate. 

Government of India Act, 1935 

“18. (4) The Council of Sfcate shall be a permanent body not 
subject to dissolution, but as near as may be one-third of the members 
thereof shall retire in every third year in accordance with the 
provisions in that behalf contained in the said First Schedule, 
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(5) Every Federal Assembly, unless sooner dissolved, shall 
continue for five years from the date appointed for their first meeting 
and no longer, and the expiration of the said period of five years shall 
operate as a dissolution of the Assembly.” 

COGNATE PROVISIONS 

“Provisions made in that behalf” — See the provisions made in Part III and 
S. 154 of the Representation of the People Act, 1951 (43 of 1951). 

Proclamation of Emergency — For interpretation of, see ART. 36G (18). 

Effect of dissolution of the House of People on pending Bills—See ART. 107. 


84. A person shall not be qualified to be chosen 
to fill a seat in Parliament unless he— 

(a) is a citizen of India; 

(b) is, in the case of a seat in the Council of 

States, not less than thirty years of age 
and, in the case of a seat in the House of 
the People, not less than twenty-five years 
of age; and 

(c) possesses such other qualifications as may be 

prescribed in that behalf by or under any 
law made by Parliament. 

Cognate provisions 

Clause (c)—“Qualifications as may be prescribed” — Power of Parliament to 
make provision with respect to elections to Legislatures, see ART. 327. 
For qualifications and disqualifications for membership, see Part II of the 
Representation of the People Act, 1951 (43 of 1951). 

Penalty for sitting and voting when person is not qualified for membership_ 

See ART. 104. 

1. Scope of the article.—This article deals with the qualifica¬ 
tions for membership of Parliament. The corresponding article with 
regard to qualifications for membership of the State Legislatures is 
Art. 173. Articles 101 and 102 deal with the disqualification of mem¬ 
bers of Parliament. The corresponding articles with regard to dis¬ 
qualification for membership of the State Legislatures are Arts. 190, 
191 and 192. In addition to the qualifications and disqualifications 
specified directly by the Constitution, the Constitution also provides 
that the Parliament may by law prescribe further qualifications and 
lay down further disqualifications. Accordingly, the Representation of 
the People Act (43 of 1951), contains the further qualifications and 
disqualifications for membership of the Parliament and State Legis¬ 
latures. See Ss. 3 to 11 of the Act. t 

Both this article and Art. 173 prescribe an age qualification for 
membership of the Parliament and State Legislatures. This qualifica- 


Articles 
83, 84 


Q u a 1 i i i c a t ion 
for membership 
of Parliament. 
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QUALIFICATION FOR MEMBERSHIP OF PARLIAMENT 


Article 84 
Note 1 


tion is higher than that for a voter under Art. 326, under which the 
age limit is fixed as 21 years for a voter. 

Article 105 deals with the question of privileges and immunities 
of Parliament and its members. Similarly, Art. 194 deals with the 
question of privileges and immunities of State Legislatures and their 
members. The Constitution draws a sharp line of distinction between 
the matter of qualifications and disqualifications of legislators and 
that of their privileges and immunities. When a citizen has the required 
qualifications for membership of a Legislature and is not subject to any 
of the disqualifications for such membership, it only means that he is 
entitled to be elected, and if elected, to continue as a member of the 
Legislature. The provisions relating to qualifications and disqualifica¬ 
tions cannot be regarded as creating by implication anv privilege or 
immunity. Thus, for instance, under S. 7 (b) of the Representation of 
the People Act (43 of 1951), conviction for an offence and sentence to 
transportation or imprisonment for not less than 2 years would be 
a disqualification for membership of a Legislature. A member of a 
Legislature convicted of an offence and sentenced to a term of 
imprisonment for less than 2 years, would not be disqualified under the 
above section to be a member of the Legislature. It cannot be implied 
from the section that inasmuch as there is no disqualification in such 
circumstances and the member is entitled to continue as a member of 
the Legislature in spite of such conviction and sentence, he cannot be 
imprisoned in execution of the sentence so long as he continues as 
member, inasmuch as that would prevent him from attending the 
meetings of the Legislature and discharging his duties as a member 
thereof and would virtually amount to his being disqualified. Similarly, 
the disqualifications mentioned in the Constitution or in the Repre¬ 
sentation of the People Act, 1951, do not include being imprisoned under 
the Preventive Detention Act. It cannot be implied from this that an 
immunity from being imprisoned under the Preventive Detention Act 
has been conferred upon every member of the Legislature so long as 
he continues as such member. 1 Thus, the existence of a required quali¬ 
fication and the absence of any disqualifications for the membership of 
a Legislature only entitle a person to get elected as a member and if he 
has been elected, to continue as such member. But there is a difference 
between being a member of a Legislature and discharging the functions 
of a member. If a member by reason of imprisonment is prevented 
from discharging his duties as a member, he is not thereby being pre¬ 
vented from being a member and bis imprisonment does not amount 
to imposing on him any disqualification not recognized by or under 
the Constitution. 

The qualifications prescribed by this article are qualifications for 
being “chosen to fill a seat in Parliament”. These words are wide 
enough to cover both election and nomination, so that, for instance, 

Article 84 — Note 1 

1. 1952 Cal 632 (636) [AIR V 39] : 1952 Cri L Jour 1454 (SB), Ansumali v. State 
of West Bengal. 
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the President cannot nominate, under Art. 80, as a member of the Article 84 
Council of States, a person who is less than thirty years of age. Note 1 


a [85. (1) The President sbull f i om time to time .Sessions of 
summon each House of Parliament to meet at such n and 

time and place as he thinks fit, but six months shall dissolution. 

not intervene between its last sitting in one session 
and the date appointed for its first sitting in the next 
session. 

(2) The President may from time to time — 

(a) prorogue the Houses or either House; 

(b) dissolve the House of the People.] 

a. Substituted by the Constitution (First Amendment) Act, 1951, Section 6 
[18-6-1951]. The old article was as follows : 

0 

“85. (1) The Houses of Parliament shall be summoned to meet twice 
at least in every year, and six months shall not intervene between their last 
sitting in one session and the date appointed for their first sitting in the 
next session. 

(2) Subject to the provisions of clause (1), the President may from time 
to time— 

(a) summon the Houses or either«House to meet at such time and place 

as he thinks fit; 

(b) prorogue the Houses; 

(c) dissolve the House of the People.” 

Government of India Act. 1935. - 

“19. (1) The Chambers of the Federal Legislature shall be sum¬ 
moned to meet once at least in every year, and twelve months shall 
not intervene between their last sitting in one session and the date 
appointed for their first sitting in the next session. 

(2) Subject to the provisions of this section, the Governor-General 
may in his discretion from time to time — 

(a) summon the Chambers or either Chamber to meet at such 

time and place as he thinks fit; 

(b) prorogue the Chambers; 

(c) dissolve the Federal Assembly. 

I» 

* * * * * 

1. Scope of the article. — The Houses of Parliament'meet on 
being summoned by the President. They do not^meet of their own 
accord. Once they meet, the session continues indefinitely subject to 
the power of the President to prorogue or dissolve. Each “session’* 
covers the period between the first meeting of the Parliament till the 
prorogation or dissolution. 
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SESSIONS OF PARLIAMENT 


Article 85 
Notes ,1-2 


The power of proroguing the Parliament or of dissolving the House 
of the People before the expiry of its term of five.years under Art. 88 
is vested in the President like the power of summoning the Houses of 
Parliament. Thus, the power of summoning the Houses of Parliament 
and of proroguing the Houses as well as of dissolving the House of the 
People is vested in the President. The power of adjournment, however, 
belongs to either House of Parliament. In other words, the Houses may 
adjourn their business of their own accord without the intervention of 
the President. •. 

The Court ex officio ought to take notice of the beginning and end 
of prorogations and sessions of Parliament 1 (Evidence Act, S. 57 (4)), 


2. Dissolution, prorogation and adjournment — Distinc¬ 
tion _The ‘dissolution’ of a Legislature puts an end to the life of the 

Legislature. Under this Constitution, it is only the House of the 
People that is subject to dissolution. The Council of States is not 
subject to dissolution. The members of the Council of States retire by 
rotation once in two years. (See Art. 83). But the House of the 
People is only elected for five years and is automatically dissolved at 
the end of five years. Until fresh elections are held there will be no 
House of the People. The House of the People can also be dissolved by 
the President under Art. 85 (2) before the expiration of the period of 
five years. This power of the President to dissolve only applies to the 
House of the People and not to the Council of States, so that the 
Council of States is a permanent body not subject to dissolution by 
efflux of time or by the President. Thus, the entire Parliament is 
never dissolved and never ceases to exist under the Indian Constitu¬ 
tion. But under the English Constitution it is the Parliament as a 
whole that is dissolved and not the House of Commons alone. When 
Parliament is dissolved in England the House of Lords also ceases to 
exist. 


Under cl. (2) of this article, the President may, from time to time, 
prorogue the Houses of Parliament or either of them. Prorogation 
means the adjournment of the House for an indefinite period, that is, 
without fixing a date for its next meeting, but at the same time, without 
dissolving the House. In the case of an ordinary adjournment, a date 
is fixed for resumption of the sitting of the House. As no date is fixed 
for the next meeting of the House when it is prorogued, it has to be 
summoned if it has to meet again. But in the case of an ordinary 
adjournment, as the date is fixed, there is no necessity for summon¬ 
ing the House for the next meeting; When,a House is prorogued, its 
session comes to an end and when it meets on being summoned afresh, 
a fresh session begins. Thus, there will be several sessions in the life 
of the House. 

Thus, the word “session”, in respect of the meetings of a Legis¬ 
lature, refers to the period commencing with the first meeting of thb 

- • _ ' _ . ~ 1 _ * ■ ' - ' ■ — • ' —* 

' ^ ' V. Article 85 — Note l: : ; *V<V> 


1. (1671) 83 E R 415 (415) : 1 Lev 296, King v. Wjlde. 


»vrw 
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Legislature duly summoned by the proper authority and ending with 
its prorogation. 1 

In this connection, the following passage from May’s Parliamen¬ 
tary Practice 2 may be quoted : 

“A session is the period of time between the meeting of a Parlia¬ 
ment, whether after the prorogation or dissolution, and its prorogation 

.During the course of a session, either House may adjourn itself 

of its own motion to such date as it pleases. The period between the 
prorogation of Parliament and its re-assembly in a new session is 
termed a ‘recess’; while the period between the adjournment of either 
House and the resumption of its sitting is generally called an ‘adjourn¬ 
ment’. 

A prorogation terminates a session; an adjournment is an inter¬ 
ruption in the course of one and the same session”. 

Under cl. (1) of this article, there is no limit of time for the duration 
of a session of the Parliament, although the dissolution of the House 
of the People will automatically put an end to the session. But the 
interval of time between two sessions, that is, the end of one session 
and the beginning of the next, shall not exceed six months. The period 
of 6 months is the maximum and there is no minimum limit of time 
for the interval between two successive sessions of Parliament. 

Parliament may adjourn sine die? Parliament can be prorogued 
only by the President. But Parliament can adjourn of its own volition. 

See also Note 3 under Art. 123. 

86 . (1) The President may address either House 
of Parliament or both Houses assembled together, and 
for that purpose require the attendance of members. 

(2) The President may send messages to either 
House of Parliament, whether with respect to a Bill 
then pending in Parliament or otherwise, and a 
House to which any message is so sent shall with all 
convenient despatch consider any matter required by 
the message to be taken into consideration. 

Government of India Act, 1935 

“20. (1) The Governor-General may in his discretion address 
either Chamber of the Federal Legislature or both Chambers assembled 
together, and for that purpose require the attendance of members. 

Article 85 — Note 2 

1. 1950 Pat .19 (20) [A I R V 37 C 6] : I L K 28 Pat 775 : 51 Cri L Jour 256 (DB), 
Bidya Chaudhary v. Province of Bihar . - 

2. May’s Parliamentary Practice (14th Edn.) quoted in 1950 Pat 19 (20) [AIR 
V 37 C 6] : ILR 28 Pat 775 : 51 Cri L Jour 256 (DB), Bidya Chaudhary v. Pro¬ 
vince of Bihar. 

3. See 1949 Mad 307 (310) (Pr 3) [AIR V 36 C 146] : I L R (1949) Mad 377 : 50 
Cri L Jour 405 (SB), Narayanasivamy v. Inspector of Police. 


Article 85 
Note 2 


Right of Presi¬ 
dent to address 
and send mes¬ 
sages to Houses. 
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SPECIAL ADDRESS BY THE PRESIDENT 


Articles 86, 
87, 88, 89 


Special address 
by the President 
at the com¬ 
mencement of 
every session. 


Rights of Mini¬ 
sters and Attor- 
ney-G e n e r a 1 
as respects 
Houses. 


The Chairman 
and Deputy 
Chairman of the 
Council of 
States. 


(2) The Governor-General may in his discretion send messages 
to either Chamber of the Federal Legislature, whether with respect to 
a Bill then pending in the Legislature or otherwise, and a Chamber to 
whom any message is so sent shall with all covenient dispatch consider 
any matter which they are required by the message to take into 
consideration.” 


87. (1) At the commencement of a [the first 
session after each general election to the House of the 
People and at the commencement of the first session 
of each year ] the President shall address both 
Houses of Parliament assembled together and inform 
Parliament of the causes of its summons. 

(2) Provision shall be made by the rules regulat¬ 
ing the procedure of either House for the allotment 
of time for discussion of the matters referred to in 
such address b [ * * * * ]. 

a. These words were substituted for the words “every session” by the Consti¬ 

tution (First Amendment) Act, 1951, S. 7 [18-6-1951]. 

b. The words “and for the precedence of such discussion over other business 

of the House” were omitted, ibid. 


88 . Every Minister and the Attorney-General of 
India shall have the right to speak in, and otherwise 
to take part in the proceedings of, either House, any 
joint sitting of the Houses, and any committee of 
' Parliament of which he may be named a member, 
but shall not by virtue of this article be entitled to 
vote. 

Government of India Act, 1935 


“21. Every Minister, every counsellor and the Advocate-General 
shall have the right to speak in, and otherwise to take part in the 
proceedings of, either Chamber, any joint sitting of the Chambers, 
and any committee of the Legislature of which he may be named a 
member, but shall not by virtue of this section be entitled to vote.’* 


Cognate provision 

Powers, privileges and immunities of the Minister and the Attorney-General 
while exercising the right conferred by Art. 88 — See ART. 105 (4). 


Officers of Parliament 

89. (1) The Vice-President of India shall be ex 
officio Chairman of the Council of States. 
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(2) The Council of States shall, as soon as may 
be, choose a member of the Council to be Deputy 
Chairman thereof and, so often as the office of 
Deputy Chairman becomes vacant, the Council shall 
choose another member to be Deputy Chairman 
thereof. 

Government of India Act, 1935 

“22. (1) The Council of State shall, as soon as may be, choose 
two members of the Council to be respectively President and Deputy 
President thereof and, so often as the office of President or Deputy 
President becomes vacant, the Council shall choose another member 
to be President or Deputy President as the case may be.” 


90. A member holding office as Deputy Chair¬ 
man of the Council of States— 

(a) shall vacate his office if he ceases to be a 

member of the Council; 

(b) may at any time, by writing under his hand 

addressed to the Chairman, resign his 
office; and 

(c) may be removed from his office by a resolu¬ 

tion of the Council passed by a majority of 
all the then members of the Council: 

Provided that no resolution for the purpose of 
clause (c) shall be moved unless at least fourteen 
days’ notice has been given of the intention to move 
the resolution. 

Government of India Act, 1935 

“22. (2) A member holding office as President or Deputy Presi¬ 
dent of the Council of State shall vacate his office if he ceases to be a 
member of the Council, may at any time resign his office by writing 
under his hand addressed to the Governor-General, and may be remov¬ 
ed from his office by a resolution of the Council passed by a majority 
of all the then members of the Council; but no resolution for the pur¬ 
pose of this sub-section shall be moved unless at least fourteen days’ 
notice has been given of the intention to move the resolution.” 


i 


Articles 
89, 90 


V a c a tion and 
resignation of, 
and removal 
from, the office 
of Deputy 
Chairman. 
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POWER OF DEPUTY CHAIRMAN > 


Articles 91. (1) While the office of Chairman is vacant, 

91 > 92 or during any period when the Vice-President is 

L°puty r Chair! actin -" as ’ or discharging the functions of, President, 
man or o t h e r the duties of the office shall be performed by the 

form >I the°duties Deputy Chairman, or, if the office of Deputy Chair-. 

!r \ h o e a° f c fi t ce °s man is als0 vacant ’ b y such member of the Council of 
Chairman. States as the President may appoint for the purpose. 

(2) During the absence of the Chairman- from 
anjr sitting of the Council of States the Deputy Chair¬ 
man, or, if he is also absent, such person as may be 
determined by the rules of procedure of the Council, 
or, if no such person is present, such other person as 
may be determined by the Council, shall act as 
Chairman. 

Government of India Act, 1935 

“22. (3) While the office of President is vacant, the duties of the 

office shall be performed by the Deputy President or, if the office of 

the Deputy President is also vacant, by such member of the Council 

as the Governor-General may in his discretion appoint for the purpose, 

and during any absence of the President from any sitting of the Council 

the Deputy President or, if he is also absent, such person as may 

be determined by the rules of procedure of the Council, or, if no such 

person is present, such other person as may be determined by the 

Council, shall act as President.” 

* 

-^ - 

The 0 C r ha he 92. (1) At any sitting of the Council of States, 
Deputy r chair! while any resolution for the removal of the Vice- 
n °V° ?i e : President from his office is under consideration, the 

Slue W n 1 1 c a , , # ' 

resolution for Chairman, or while any resolution for the removal of 
tom e SlfuJ Is the Deputy Chairman from his office is under con¬ 
dition consU sideration, the Deputy Chairman, shall not, though 

he is present, preside, and the provisions of clause (2) 
of Article 91 shall apply in relation to every such 
sitting as they apply in relation to a sitting from 
which the Chairman, or, as the case may be, the 
Deputy Chairman, is absent. 

(2) The Chairman shall have the right to speak 
in, and otherwise to take part in the proceedings of, 
the Council of States while any resolution, for the 
removal of the Vice-President from his office is 
under consideration in the Council , but, notwithstand- 
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mg anything in Article 100, shall not be entitled to Articles 
vote at all on such resolution or on any other matter 92 > 93 < 94 
during such proceedings. 

Cognate provision 

Article 100 deals with the occasion when the Chairman or Speaker shall 
have and exercise a casting vote. 


93. The House of the People shall, as soon as 
may be, choose two members of the House to be res¬ 
pectively Speaker and Deputy Speaker thereof and, 
so often as the office of Speaker or Deputy Speaker 
becomes vacant, the House shall choose another mem¬ 
ber to be Speaker or Deputy Speaker, as the case 
may be. 

Government of India Act, 1935 

. Sub-section (1) of S. 22 as adapted by sub-section (5) thereof is 
as follows : 

“The Federal Assembly shall, as soon as may be, choose two 
members of the Assembly to be respectively Speaker and Deputy Spea¬ 
ker thereof and, so often as the office of Speaker or Deputy Speaker 
becomes vacant, the Assembly shall choose another member to be 
Speaker or Deputy Speaker as the case may be.” 


The Speaker 
and Deputy 
Speaker of the 
House of the 
People. 


94. A member holding office as Speaker or 
Deputy Speaker of the House of the People— 

(a) shall vacate his office if he ceases to be a 
member of the House of the People; 


Vacation and 
resignation of, 
and removal 
from, the offices 
of Speaker and 
Deputy Speaker. 


(b) may at any time, by writing under his hand 
addressed, if such member is the Speaker, 
to the Deputy Speaker, and if such mem¬ 
ber is the Deputy Speaker, to the Speaker, 
resign his office; and 


(c) may be removed from his office by a resolu¬ 
tion of the House of the People passed by 
a majority of all the then members of the 
House: 

Provided that no resolution for the purpose of 
clause (c) shall be moved unless at least fourteen 
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Articles 

94, 95 


Power of the 
Deputy Speaker 
or other person 
to perform the 
duties of t h e 
office of, or to 
act as, Speaker. 


days’ notice has been 
the resolution: 


given of the intention to . 



ove 


Provided further that, whenever the House of 
the People is dissolved, the Speaker shall not vacate 
his office until immediately before the first meeting 
of the House of the People after the dissolution. 


Government of India Act, 1935 

Sub-section (2) of S. 22 as adapted by sub-section (5) thereof is 
as follows : 

“(2) A member holding office as Speaker or Deputy Speaker of 
the Assembly shall vacate his office if he ceases to be a member of the 
Assembly, may at any time resign his office by writing under his 
hand addressed to the Governor-General, and may be removed from 
his office by a resolution of the Assembly passed by a majority of all 
the then members of the Assembly; but no resolution for the purpose 
of this sub-section shall be moved unless at least fourteen days* notice 
has been given of the intention to move the resolution. 

(5) .... Provided that, without prejudice to the provisions of 
sub-section (2) of this section as applied by this sub-section, whenever 
the Assembly is dissolved, the Speaker &all not vacate his office until 
immediately before the first meeting of the Assembly after the disso¬ 
lution.” 


95. (1) While the office of Speaker is vacant, 
the duties of the office shall be performed by the 
Deputy Speaker or, if the office of Deputy Speaker is 
also vacant, by such member of the House of the 
People as the President may appoint for the purpose. 

(2) During the absence of the Speaker from any 
sitting of the House of the People the Deputy Speaker 
or, if he is also absent, such person as may be deter¬ 
mined by the rules of procedure of the House, or, if 
no such person is present, such other person as may 
be determined by the House, shall act as Speaker. • 

Government of India Act, 1935 

Sub-section (3) of S. 22 as adapted by sub-section (5) thereof is 
as follows : 

While the office of Speaker is vacant, the duties of the office 
shall be performed by the Deputy Speaker or, if the office of the 
Deputy Speaker is also vacant, by such member of the Assembly as 
the Governor-General may in his discretion appoint for the purpose, 
and during any absence of the Speaker from any sitting of the Assembly 
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the Deputy Speaker or, if he is also absent, such person as may be Articles 95 

determined by the rules of procedure of the Assembly, or, if no such 96, 97 

person is present, such other person as may be determined by the 
Assembly, shall act as Speaker.” • 


The Speaker 
or the Deputy 
Speaker not to 
preside while a 
resolution f o r 
his removal 
from office is 
under conside¬ 
ration 


(2) The Speaker shall have the right to speak in, 
and otherwise to take part in the proceedings of, the 
House of the People while any resolution for his re¬ 
moval from office is under consideration in the 
House and shall, notwithstanding anything in Article 
100, be entitled to vote only in the first instance on 
such resolution or on any other matter during such 
proceedings but not in the case of an equality of votes. 

Cognate provision 

Article 100 deals with the occasion when the Chairman or Speaker shall have 
and exercise a casting vote. 


96. (1) At any sitting of the House of the People, 
while any resolution for the removal of the Speaker 
from his office is under consideration, the Speaker, 
or while any resolution for the removal of the Deputy 
Speaker from his office is under consideration, the 
Deputy Speaker, shall not, though he is present, pre¬ 
side, and the provisions of clause (2) of Article 95 
shall apply in relation to every such sitting as they 
apply in relation to a sitting from which the Speaker, 
or, as the case may be, the Deputy Speaker, is absent. 


97. There shall be paid to the Chairman and the Salaries and 
Deputy Chairman of the Council of States, and to the chaT™ an*n h <j 
Speaker and the Deputy Speaker of the House of the Deputy cha'ir- 
People, such salaries and allowances as may be res- SpLkerTnd De! 
pectively fixed by Parliament by law and, until P u ‘y speaker 
provision in that behalf is so made, such salaries and 
allowances as are specified in the Second Schedule. 

Government of India Act, 1935 

Sub-section (4) of S. 22 and that sub-section as adapted by sub¬ 
section (5) thereof is as follows: 

“There shall be paid to the President [Speaker] and the Deputy 
President [Deputy Speaker] of the Council of State [Federal Assembly] 
such salaries as may be respectively fixed by Act of the Federal 
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Articles 97, Legislature, and, until provision in that behalf is so made, such 
98, 99 salaries as the Governor-General may determine.’’ 

Cognate provision. 

Chairman of the Council of States acting as President whether is entitled to 
any salary or allowance payable to the Chairman — See ART. 64, Proviso. 


Secretariat of 
Parliament. 


98. (1) Each House of Parliament shall have a 
separate secretarial staff: 

Provided that nothing in this clause shall be 
construed as preventing the creation of posts common 
to both Houses of Parliament. 


(2) Parliament may by law regulate the recruit¬ 
ment, and the conditions of service of persons appoint¬ 
ed, to the secretarial staff of either House of 
Parliament. 

(3) Until provision is made by Parliament under 
clause (2), the President may, after consultation with 
the Speaker of the House of the People or the Chair¬ 
man of the Council of States, as the case may he, 
make rules regulating the recruitment, and the con¬ 
ditions of service of persons appointed, to the secre¬ 
tarial staff of the House of the People or the Council 
of States, and any rules so made shall have effect 
subject to the provisions of any law made under the 
said clause. 


Conduct of Business 


Oath or affir¬ 
mation by mem¬ 
bers. 


99. Every member of either House of Parlia¬ 
ment shall, before taking his seat, make and subscribe 
before the President, or some person appointed in 
that behalf by him, an oath or affirmation according 
to the form set out for the purpose in the Third 
Schedule. 

Government of India Act, 1935. 

“24. Every member of either Chamber shall, before taking his 
seat, make and subscribe before the Governor-General, or some person 
appointed by him, an oath according to that one of the forms set out 
in the Fourth Schedule to this Act which the member accepts as ap¬ 
propriate in his case.” 

Gognate Provision 

Penalty for sitting and voting before making oath or affirmation under Art. 99 
—See ART. 104. 
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100. (1) Save as otherwise provided in this Con¬ 
stitution, all questions at any sitting of either House 
or joint sitting of the Houses shall be determined by 
a majority of votes of the members present and vot¬ 
ing, other than the Speaker or person acting as 
Chairman or Speaker. 


Article 100 

Voting 1 in 
Houses, power 
of Houses to act 
notwithstanding 
vacancies and 
quorum. 


The Chairman or Speaker, or person acting as 
such, shall not vote in the first instance, but shall have 
and exercise a casting vote in the case of an equality 
of votes. 


(2) Either House of Parliament shall have power 
to act notwithstanding any vacancy in the member¬ 
ship thereof, and any proceedings in Parliament shall 
be valid notwithstanding that it is discovered sub¬ 
sequently that some person who was not entitled so 

to do sat or voted or otherwise took part in the pro¬ 
ceedings. 

(3) Until Parliament by law otherwise provides, 
the quorum to constitute a meeting of either House of 
Parliament shall be one-tenth of the total number of 
members of the House. 

(4) If at any time during a meeting of a House 
there is no quorum, it shall be the duty of the Chair¬ 
man or Speaker, or person acting as such, either to 
adjourn the House or to suspend the meeting until 
there is a quorum. 

Government of India Act, 1935 

23. (l) Save as provided in the last preceding section, all ques¬ 
tions at any sitting or joint sitting of'the Chambers shall be determined 
by a majority of votes of the members present and voting, other than 
the President or Speaker or person acting as such. 

The President or Speaker or person acting as such shall not vote 
in the first instance, but shall have and exercise a casting vote in the 
case of an equality of votes. 

(2) A Chamber of the Federal Legislature shall have power to 
act notwithstanding any vacancy in the membership thereof and any 
proceedings in the Legislature shall be valid notwithstanding that it 
is discovered subsequently that some person who was not entitled so 
to do sat or voted or otherwise took part in the proceedings* 

l.Ind.Con. 61 . 
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Article 100 (3) If at any time during a meeting of a Chamber less than one- 

Note 1 sixth of the total number of members of the Chamber are present, it 

shall be the duty of the President or Speaker or person acting as such 
either to adjourn the Chamber, or to suspend the meeting until at 
least one-sixth of the members are present.’’ 

Cognate provisions 

Chairman when is not entitled to cast his vote at all—See ART. 92 (2). 

Speaker when is entitled to vote and when not—See ART. 96 (2). 

1. Vacancy in membership_Clause (2) of this article provides 

that either House of Parliament shall have power to act notwith¬ 
standing any vacancy in the membership thereof. The principle of this 
clause accords with the decision of the late Federal Court of India in # 
Umayal Achi v. Lakshmi Achi / in which it was held that the vacation 
of seats in the Indian Legislature by the representatives of Burma, 
consequent on the separation of Burma under the Government of India 
Act, 1935, S. 46 (2) did not affect the composition of the Legislature 
so radically as to make the Legislature a different body altogether. In 
this connection Spens, C. J., of the Federal Court observed as follows : 

“I turn now to the question whether by reason of Clause 8, 
Government of India (Commencement and Transitory Provisions) 
Order, 1936, the Indian Legislature, after the vacation of their seats 
under that clause by the members elected or nominated to represent 
Burma or Burma constituencies, was so radically different in com¬ 
position as no longer to be the same Legislature as prior to 1st April 
1937. It is obviously clear that by absence voluntary or through 
illness of members, or by vacancy of seats owing to death the Indian 
Legislature constantly and continuously varies in composition from 
day to day. Neither before nor after 1st April 1937, was it a require¬ 
ment of the continuity of existence of the Indian Legislature that 
there should be elected or nominated members for all seats, still less 
that all elected and nominated members should be present. It follows, 
in my opinion, that by a proper enactment binding upon the Legis¬ 
lature, the compulsory vacation of some members of their seats does 
not and cannot ipso facto causejthe continuing Legislature, less those 
members, to be a different Legislature in law. Indeed, the very 
opposite deduction, namely, that it is the same Legislature carrying 
on without the excluded members, seems to me to be the proper one 
to be drawn from the provisions in question.” 


Vacation of 
seats. 


Disqualifications of members ' 

101. (1) No person shall be a member of both 
Houses of Parliament and provision shall be made 
by Parliament by law for the vacation by a person 

Article 100 — Note 1 

1 . 1945 F C 25 (39) [AIR V 32] : 1946 F C R 1 : ILR (1945) Kar (FC) 39 (FC). 
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who is chosen a member of both Houses of his seat in Article 101 
one House or the other. 

(2) No person shall be a member both of Parlia¬ 
ment and of a House of the Legislature of a State 
specified in Part A or Part B of the First Schedule, 
and if a person is chosen a member both of Parlia¬ 
ment and of a House of the Legislature of such a 
State, then, at the expiration of such period as may 
be specified in rules made by the President, that 
person’s seat in Parliament shall become vacant, 
unless he has previously resigned his seat in the Legis¬ 
lature of the State. 

(3) If a member of either House of Parliament- 

fa,) becomes subject to any of the disqualifica¬ 
tions mentioned in clause (1) of Article 
102, or 

(b) resigns his seat by writing under his hand 
addressed to the Chairman or the Speaker, 
as the case may be, 

his seat shall thereupon become vacant. 

(4) If for a period of sixty days a member of 
either House of Parliament is without permission of 
the House absent from all meetings thereof, the 
House may declare his seat vacant : 

Provided that in computing the said period of 
sixty days no account shall be taken of any period 
during which the House is prorogued or is adjourned 
for more than four consecutive days. 

Government of India Act, 1935 

“25. (1) No person shall be a member of both Chambers, and 
rules made by the Governor-General exercising his individual judgment 
shall provide for the vacation by a person who is chosen a member of 
both Chambers of his seat in one Chamber or the other. 

(2) If a member of either Chamber_ 

(a) becomes subject to any of the disqualifications mentioned 
in sub-section (1) of the next succeeding section; or 
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Article 101 
Note 1 


(b) by writing under his hand addressed to the Governor. 
General resigns his seat, 

his seat shall thereupon become vacant. 

(3) If for sixty days a member of either Chamber is without 
permission of the Chamber absent from all meetings thereof, the 
Chamber may declare his seat vacant : 

Provided that in computing the said period of sixty days no 
account shall be taken of any period during which the Chamber is 
prorogued, or is adjourned for more than four consecutive days.” 


Cognate provisions. 

Penalty for sitting and voting where the person is prohibited from so doing 
by the provisions of any law—See ART. 104. 

Clause (1)—“Provision shall be made”—See Part V, Chap. VI dealing with 
multiple elections in the Representation of the People Act, 1951 (43 of 
1951). 

Clause (2)—“Rules made by the President”—See the Prohibition of Simult¬ 
aneous Membership Rules, 1950, published under Notfn. No. F. 46/-50-C, 
dated 26-1-1950 in Gazette of India, 26-1-1950, Extra., page 678. 


Synopsis 


1. Simultaneous membership of 

both Houses of Parliament. 

2. Simultaneous membership of 

Parliament and State Legisla¬ 
ture. 


3. Election to more than one seat. 

4. Vacation of seat by absence for 

60 days—Clause (4). 

5. Effect of vacation of seats. 


1. Simultaneous membership of both Houses of Parlia¬ 
ment. —Clause (1) prohibits the simultaneous membership of a person 
of both Houses of Parliament and the Parliament is required to provide 
by law for the vacation by a person who is chosen a member of both 
Houses, of his seat in one House or the other. Accordingly Ss. 68 and 
69 of the Representation of the People Act, (43 of 1951) have been 
enacted. These sections are as follows : 

”68. (1) Any person who is chosen a member of both the House 
Vacation of seats when of the People and the Council of States and 
elected to both Houses of -who has not taken his seat in either House 
Parliament. may, by notice in writing signed by him and 

delivered to the Secretary to the Election Commission within ten 
days from the date of publication in the Gazette of India of the 
declarations that he has been so chosen or, if such publications have 
been made on different dates, within ten days from the later of such 
dates, intimate in which of the Houses he wishes to serve, and there¬ 
upon, his seat in the House in which he does not wish to serve shall 
become vacant. 

(2) In default of such intimation within the aforesaid period, his 
seat in the Council of States shall, at the expiration of that period, 
become vacant. 

(3) Any intimation given under sub-section (1) shall be final 
and irrevocable. 
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69. (l) If a person who is already a 
member of the House of the People and has 
taken his seat in such House is chosen a 
member of the Council of States, his seat in 
the House of the People shall, on the publication 
in the Gazette of India of the declaration that he has been so chosen, 
become vacant. 


Vacation of seats by 
persons already members 
of one House oti election 
to other House of Parlia¬ 
ment. 


(2) If a person who is already a member of the Council of 
States and has taken his seat in such Council is chosen a member of 
the House of the People, his seat in the Council of States shall, on 
the publication in the Gazette of India of the declaration that he has 
been so chosen, become vacant.” 


Article 101 
Notes 1-2 


2. Simultaneous membership of Parliament and State 
Legislature. — Clause (2) deals with this question and provides that 
no person shall be a member both of the Parliament and a House of 
the Legislature of a State specified in Part A or Part B of the First 
Schedule. If a person is chosen a member both of Parliament and of 
a State Legislature and he does not resign his seat in the State Legis¬ 
lature, he will forfeit his seat in the Parliament at the end of the 
period that may be specified in the rules made by the President in that 
behalf. These Rules 1 are reproduced below : 

Prohibition of Simultaneous Membership 

Rules, 1950 

“In exercise of the powers conferred by clause (2) of Article 101 
and clause (2) of Article 190 of the Constitution of India, the Presi¬ 
dent is pleased to make the following rules, namely : 

“1. These rules may be called the Prohibition of Simultaneous 
Membership Rules, 1950. 

“2. The period at the expiration of which the seat in Parlia¬ 
ment of a person who is chosen a member both of Parliament and 
of a House of the Legislature of a State specified in Part A or 
Part B of the First Schedule to the Constitution of India (herein¬ 
after referred to as ‘the Constitution’) shall become vacant, unless 
he has previously resigned his seat in the Legislature of such State, 
shall be fourteen days from the date of publication in the Gazette of 
India or in the Official Gazette of the State, whichever is later, of 
the declaration that he has been so chosen : 

Provided that in the case where a person who is a member of 
a House of the Legislature of any such State has been chosen to fill 
any seat in Parliament under the provisions of clause (3) of Article 
379 of the Constitution and the declaration that he has been so 
chosen has been published in the Gazette of India on any date 

Article 101 — Note 2 

1. See Gazette of India (Extraordinary) — No. F. 46/50-C, dated January 26, 
1950, Page 678. J 
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Article 101 
Notes 2-4 


earlier than the twenty-sixth day of January, 1950, the said period 
shall be the period expiring on the tenth day of February, 1950. 

“3. The period at the expiration of which the seat of a person 
who is chosen a member of the Legislatures of two or more States 
specified in the First Schedule to the Constitution in the Legislatures 
of all such States shall become vacant, unless he has previously 
resigned his seat in the Legislatures of all but one of the States, 
shall be ten day3 from the later or, as the case may be, the latest of 
the dates of publication in the Official Gazettes of such States of the 
declarations that he has been so chosen.” 

3. Election to more than one seat. — Under S. 70 of the 
Representation of the People Act, 1951, if a person is elected to more 
than one seat in either House of Parliament or in the House or either 
House of the Legislature of a State, then, unless within the time 
prescribed by rules made under the Act he resigns all but one of the 
seats, all the seats shall become vacant. Under Rule 120 of the Rules 
made under S. 169 of the Representation of the People Act, 1951, a 
period of 10 days is prescribed for this purpose and this period is to be 
calculated from the date of the publication in the official gazette of 
the result of the election. The Constitution does not contain any 
specific provision in regard to the election of a person to more than 
one seat in the same House of the Legislature and S. 70 of the Repre¬ 
sentation of the People Act seems to be based on Arts. 102 (1) (e) 
and Art. 191 (1) (e), providing that a person shall be disqualified for 
being a member of the Parliament or of the State Legislature if he is 
so disqualified by or under any law made by Parliament. 

4. Vacation of seat by absence for 60 days—Clause (4)_ 

Under cl. (4) if a member of either House of Parliament is, for a 
period of 60 days, absent from all the meetings of the House without 
the permission of the House, the House may declare his seat vacant. 

It will be noted that the absence of a member for 60 days without 
permission of the House does not automatically lead to a vacation of 
the seat. The House in such a case may declare the seat vacant. But 
it may not also declare the seat vacant and the House is not likely to 
declare a seat vacant by reason of absence of a member, where the 
cause of absence was his detention or imprisonment unless the House 
thought that his conduct was such as really to make him unfit to be a 
member of the House. There is no provision in England similar to 
cl. (0- Put the House of Commons may expel a member for reasons 
which do not disqualify him. Declaring a seat vacant under Art. 
101 (4) is action very similar to expulsion and therefore, action 
under cl. (4) of this article may never be taken except for good cause. 
Hence, the existence of cl. (4) of Art. 101 does not really make the 
position in India materially different from that obtaining in England. 1 


Article 101 — Note 4 

1. 1952 Cal 682 (Pr 37) [A I R V 39] : 1952 Cri L Jour 1454 (SB), Ansumali v. 
State of West Bengal. 
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5. Effect of vacation of seats. — Under Art. 100 cl. (2), 
either House of Parliament shall have power to act notwithstanding 
any vacancy in the membership thereof. Hence, the compulsory vaca¬ 
tion by some members of their seats does not and cannot ipso facto 
cause the continuing Legislature, less those members, to be a different 
Legislature in law. It is the same Legislature carrying on without the 
excluded members. 1 


102 . (1) A person shall be disqualified for being 
chosen as, and for being, a member of either House 
of Parliament— 

(а) if he holds any office of profit under the 

Government of India or the Government 
of any State, other than an office declared 
by Parliament by law not to disqualify its 
holder; 

(б) if he is of unsound mind and stands so 

declared by a competent court; 

( c) if he is an undischarged insolvent; 

( d ) if he is not a citizen of India, or has volun¬ 

tarily acquired the citizenship of a foreign 
State, or is under any acknowledgment of 
allegiance or adherence to a foreign State; 

(e) if he is so disqualified by or under any law 

made by Parliament. 

(2) For the purposes of this article a person shall 
not be deemed to hold an office of profit under the 
Government of India or the Government of any State 
by reason only that he is a Minister either for the 
Union or for such State. 

Government of India Act, 1935 
“26. (1) A person shall be disqualified for being chosen as, and 
for being, a member of either Chamber — 

(a) if he holds any office of profit under the Crown in India, 
other than an office declared by Act of the Federal Legis¬ 
lature not to disqualify its holder; 

____ \ 

Article 101 — Note 5 

1. 1945 F C 25 (38, 39) [A I R V 32] : 1945 FCRUILR (1945) Kar (FC) 39 
(FC), Umayal Achi v. Lalcshmi Achi. 


Article 101 
Note 5 


D i s qualifi¬ 
cations for 
membership. 
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Article 102 (b) if he is of unsound mind and stands so declared by a 

competent Court; 

(c) if he is an undischarged insolvent; 

(d) if, whether before or after the establishment of the Federa¬ 

tion, he has been convicted, or has, in proceedings for 
questioning the validity or regularity of an election, been 
found to have been guilty, of any offence or corrupt or 
illegal practice relating to elections which has been declar¬ 
ed by Order in Council or by an Act of the Federal 
Legislature to be an offence or practice entailing disquali¬ 
fication for membership of the Legislature, unless such 
period has elapsed as may be specified in that behalf by 
the provisions of that Order or Act; 

(e) if, whether before or after the establishment of the Federa¬ 

tion, he has been convicted of any other offence by a Court 
in British India or in a State which is a Federated State 
and sentenced to transportation or to imprisonment for 
not less than two years, unless a period of five years, or 
such less period as the Governor-General, acting in his 
discretion, may allow in any particular case, has elapsed 
since his release; 

(f) if, having been nominated as a candidate for the Federal or 

any Provincial Legislature or having acted as an election 
agent of any person so nominated, he has failed to lodge 
a return of election expenses within the time and in the 
manner required by any Order in Council made under this 
Act or by any Act of the Federal or Provincial Legislature, 
unless five years have elapsed from the date by which the 
return ought to have been lodged or the Governor-General, 
acting in his discretion, has removed the disqualification: 

Provided that a disqualification under paragraph (f) of this sub¬ 
section shall not take effect until the expiration of one month from the 
date by which the return ought to have been lodged or of such longer 
period as the Governor-General, acting in his discretion, may in any 
particular case allow. 

(2) A person shall not be capable of being chosen a member of 
either Chamber while he is serving a sentence of transportation or of 
imprisonment for a criminal offence. 

(3) Where a person who, by virtue of a conviction or a conviction 
and a sentence, becomes disqualified by virtue of paragraph (d) or 
paragraph (e) of sub-section (1) of this section is at the date of the 
disqualification a member of the Legislature, his seat shall, notwith¬ 
standing anything in this or the last preceding section, not become 
vacant by reason of the disqualification until three months have elapsed 
from the date thereof or, if within those three months an appeal or 
petition for revision is brought in respect of the conviction or the sen¬ 
tence, until that appeal or petition is disposed of, but during any 
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period during which his membership is preserved by this sub-section Article 102 
he shall not sit or vote. Note 1 

(4) For the purposes of this section a person shall not be deemed 
to hold an office of profit under the Crown in India by reason 
only that — 

(a) he is a minister either for the Federation or for a Province; 

or 

(b) while serving a State, he remains a member of one of the 

services of the Crown in India and retains all or any of 
his rights as such.” 

Cognate provisions 

Penalty for sitting and voting when person is disqualified for membership_ 

See ART. 104. 

Clause (1) — Consequence resulting from the disqualifications mentioned in 
Art. 102 (1) — See ART. 101 (3). 

Clause (1) — Member becoming subject to any of the disqualifications men¬ 
tioned in ART. 102 (1) — Question as to — Decision of the President on_ 

See ART. 103 (1). 

Clause (1) (a)— “Other than an office”—For the offices declared by Parliament 
not to disqualify its holder see the Parliament (Prevention of Disqualifi¬ 
cation) Act, 1950 (19 of 1950) and the Parliament Prevention of Disqualifi¬ 
cation Act, 1951 (68 of 1951). 

Clause (1) (d) — “Citizen of India” — For provisions relating to citizenship 
see Part II. 

Clause (1) (c) — “Law made by Parliament”—See Part II, Chs. Ill and IV of 
the Representation of the People Act, 1951 (43 of 1951). 

Synopsis 

1. Scope of the article. 

2. Effect of disqualification. 

3. Office of profit. See ART. 68, Note 2. 

4. Preventive detention. 

5. Immunity from imprisonment. See Notes under ART. 84. 

1. Scope of the article. — Article 84 prescribes the qualification 
for membership of either House of Parliament. It must bo noted that 
the qualification is for being “chosen to fill a seat” in the Parliament. 

These words are wide enough to include both election and nomination, 
so that the qualifications would also apply to the twelve members of 
Council of States nominated by the President under Art. 80. Thus, 
for example, the President would not be entitled to nominate to the 
Council of States under Art. 80 a person who is not a citizen of India 
or who is less than 30 years of age. 

Article 84 deals with the membership of both the Houses of 
Parliament. The present article also applies to both the Houses of 
Parliament and lays down the disqualification for membership of either 
House of Parliament. The difference between Art. 84 and this article 
is that Art. 84 relates to the qualifications for being chosen as a 
member of either House of Parliament, while this article mentions the 
grounds of disqualification of a person to be chosen as a member or 
to remain a member if he has already been chosen. If a person has 
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not the necessary qualification he cannot be chosen as a member at 
all and if he is actually chosen, his being so chosen will be void. Thus, 
qualification relates to the point of time at which the person is chosen 
as a member. But disqualification for membership relates both to the 
time at which a person is chosen as a member of Parliament and to 
the subsequent period. If he is disqualified at the time of his being 
chosen, the choice will be void. But if at such time he is qualified 
under Art. 84 and also free from any disqualifications under this 
article, but becomes subsequently affected by any of the disqualifica¬ 
tions mentioned in this article, he will cease to be a member of Parlia. 
ment. 

The grounds of disqualification are enumerated in cl. (1), sub- 
cls. (a) to (e) of this article. It will be noted that after certain grounds 
have been mentioned in sub-cls .(a) to (d), sub-cl. (e) leaves it to the 
Parliament to enact further grounds of disqualification. Further 
grounds of disqualification have accordingly been enacted under the 
Representation of the People Act (43 of 1951). See for instance, Ss. 7 
and 8 of the Act, which are reproduced below : 

“7. Disqualifications for membership of Parliament or of a 
State Legislature —A person shall be disqualified for being chosen 
as and for being, a member of either House of Parliament or of the 
Legislative Assembly or Legislative Council of a State— 

(a) if, whether before or after the commencement of the Con¬ 
stitution, he has been convicted, or has, in proceedings for question¬ 
ing the validity or regularity of an election, been found to have 
been guilty, of any offence or corrupt or illegal practice which has 
been declared by S. 139 or S. 140 to be an offence or practice 
entailing disqualification for membership of Parliament and of the 
Legislature of every State, unless such period has elapsed as has 
been provided in that behalf in the said S. 139 or S. 140, as the 
case may be; 

(b) if, whether before or after the commencement of the Con¬ 
stitution, he has been convicted by a Court in India of any offence 
and sentenced to transportation or to imprisonment for not less than 
two years, unless a period of five years, or such less period as the 
Election Commission may allow in any particular case, has elapsed 
since his release ; 

(c) if, having been nominated as a candidate for Parliament or 
the Legislature of any State or having acted as an election agent 
of any person so nominated, he has failed to lodge a return of elec¬ 
tion expenses within the time and in the manner required by or 
under this Act, unless five years have elapsed from the date by 
which the return ought to have been lodged or the Election Com¬ 
mission has removed the disqualification; 

(d) if, whether by himself or by any person or body of persons 
in trust for him or for his benefit or on his account, he has any 
share or interest in a contract for the supply of goods to, or for the 
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execution of any works or the performance of any services under- Article 102 
taken by, the appropriate Government; Note 1 

(e) if he is a director or managing agent of, or holds any office 
of profit under, any corporation in which the appropriate Govern¬ 
ment has any share or financial interest; . 

(f) if, having held any office under the Government of India or 
the Government of any State or under the Crown in India or under 
the Government of an Indian State, he has, whether before or after 
the commencement of the Constitution, been dismissed for connip¬ 
tion or disloyalty to the State, unless a period of five years has 
elapsed since his dismissal.** 

“8. Savings —(l) Notwithstanding anything in S. 7_ 

(a) a disqualification under cl. (a) or cl. (b) of that section 
shall not, in the case of a person who becomes so disqualified by 
virtue of a conviction or a conviction and a sentence and is at the 
date of the disqualification a member of Parliament or of the Legis¬ 
lature of a State, take efiect until three months have elapsed from 
the date of such disqualification, or if within these three months an 
appeal or petition for revision is brought in respect of the conviction 
or the sentence, until that appeal or petition is disposed of: 

(b) a disqualification under cl. (c) of that section shall not take 
effect until the expiration of two months from the date by which 
the return of election expenses ought to have been lodged or of such 

longer period as the Election Commission may in any particular 
case allow ; 

(c) a disqualification under cl. (d) of that section shall not, 
where the share or interest in the contract devolves on a person by 
inheritance or succession or as a legatee, executor or administrator, 
take effect until the expiration of six months after it has so devolved 
on him or of such longer period as the Election Commission may 
in any particular case allow; 

(d) a person shall not be disqualified under cl. (d) of that section 
by reason of his having a share or interest in a contract entered 
into between a public company of which he is a shareholder but is 
neither a director holding an office of profit under the company nor 
a managing agent and the appropriate Government; 

(e) a person shall not be disqualified under cl. (e) of that section 
by reason of his being a director unless the office of such director is 
declared by Parliament by law to so disqualify its holder; 

(f) a disqualification under cl. (e) of that section shall not, in 
the case of a director, take effect where the law making any such 
declaration as is referred to in cl. (e) of this section in respect of 
the office of such director has come into force after the director has 
been chosen a member of Parliament or of the Legislature of a 
State, as the case may be, until the expiration of six months after 
the date on which such law comes into force or of such longer 
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De cisio non 
questions as to 
disqualifica¬ 
tions of mem¬ 
bers. 


period as the Election Commission may in any particular case 
allow; 

(g) a disqualification under cl. (f) of that section may, in the 
case of any of the candidates for the first elections under this Act, 
be removed by the Election Commission for reasons to be recorded 
by it in writing. 

(2) Nothing in cl. (d) of S. 7 shall extend to a contract entered 
into between a co-operative society and the appropriate Govern¬ 
ment.” 

2. Effect of disqualification. —If a person is disqualified under 
this article at the time of his election, his election will be void. If he 
becomes disqualified subsequently, he will cease to be a member of 
Parliament and his seat will become vacant. It will not be necessary 
for the Parliament to declare his seat to be vacant. Compare in this 
connection the provisions of Art. 104 under which the absence of a 
member without permission for 60 days from the meetings of the 
House, will entitle the House to declare his seat vacant, but will not 
cause the seat to become vacant automatically. Under Art. 100 cl. (2) 
any proceedings in Parliament shall be valid notwithstanding that it 
is discovered subsequently that some person who was not entitled so to 
do, sat or voted or otherwise took part in the proceedings. Hence, the 
proceedings of a House will not be invalidated by the fact that it is 
discovered subsequently that the person who was disqualified to be a 
member of the House under Art. 102, took part in such proceedings. 
But under Art. 104, such a person would be liable to a penalty of 
Rs. 500 per day on which he attended a session of the House with the 
knowledge of his disqualification. 

3. Office of profit. — See ART. 58 NOTE 2. 

4. Preventive detention —Imprisonment under any law relat¬ 
ing to preventive detention is not a disqualification for membership of 
Parliament under this article or under the Representation of the People 
Act, 1951, or any other law. 1 

5. Immunity from imprisonment. — See notes under ART. 84. 


103 . (1) If any question arises as to whether a 
member of either House of Parliament has become 
subject to any of the disqualifications mentioned in 
clause (1) of Article 102, the question shall be 
referred for the decision of the President and his 
decision shall be final. 


Article 102 — Note 4 

1. 1952 Cal 632 (Pr 18) [A I R V 39] : 1952 Cri L Jour 1454 (SB), Ansumali v. 
State of West Bengal. 
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. Before giving any decision on any such qiies- Article 103 

tion, the President shall obtain the opinion of the Note 1 

Election Commission and shall act according to such 
opinion. 

1. Analogous and cognate provisions. — Article 192 is an 
analogous provision relating to State Legislatures. Under that article 
the power of determining the question whether a member of a State 
Legislature has become aftected with a disqualification is to be deter¬ 
mined by the Governor of the State. 

Under Art. 329 (b), an election to a Legislature can only be 
called in question by an election petition. But questions relating to the 
disqualifications of members must be determined only by the President 
under this article. The President is required to take the opinion of the 
Election Commission and to act according to such opinion, when 
determining the question of disqualification of a member of Parliament. 

As to the constitution of Election Commission, see Art. 324. 


104 . If a person sits or votes as a member of Penalty for 
either House of Parliament before he has complied and 

•ii . I mg before mak- 

witli the requirements of Article 99, or when he in £ 0 a t h or 

knows that he is not qualified or that he is disquali- under r Anicie99 

fied for membership thereof, or that he is prohibited qu.lilted T 

from so doing by the provisions of any law made by ,Y ed en disqualu 

Parliament, he shall be liable in respect of each day 

on which he so sits or votes to a penalty of five 

hundred rupees to be recovered as a debt due to the 
Union. 

Government of India Act, 1935 

27. If a person sits or votes as a member of either Chamber, 
when he is not qualified or is disqualified for membership thereof, or 
when he is prohibited from so doing by the provisions of sub-sect. (3) 
of the last preceding section, he shall be liable in respect of each day 
on which he so sits or votes to a penalty of five hundred rupees to be 
recovered as a debt due to the Federation.” 

Cognate provision 

Article 99 deals with oath or affirmation by members. 

1. Scope. — Under Art. 100 cl. (2), any proceedings in Parlia¬ 
ment shall be valid, notwithstanding that it is discovered subsequently 
that some person who was not entitled so to do, sat or voted or other¬ 
wise took part in the proceedings. Under this article, a penalty is 
provided for sitting and voting before making oath or affirmation 
under Art. 99 or when not qualified or when disqualified. Thus, 
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Article 104 although the proceedings are not rendered invalid by the fact that a 

Note 1 member who was disqualified took part in such proceedings, the 

member is made liable to a penalty for taking part in the proceedings. 
The corresponding provision relating to State Legislatures is contained 
in Art. 193. 


Powers, Privileges and Immunities of Parliament 

and its Members 


Powers, pri¬ 
vileges, etc., of 
the Houses of 
Parliament and 
of the members 
and committees 
thereof. 


105 . (1) Subject to tbe provisions of this Consti¬ 
tution and to the rules and standing orders regulating 
the procedure of Parliament, there shall be freedom of 
speech in Parliament. 


(2) No member of Parliament shall be liable to 
any proceedings in any court in respect of anything 
said or any vote given by him in Parliament or any 
committee thereof, and no person shall be so liable in 
respect of the publication by or under the authority 
of either House of Parliament of any report, paper, 
votes or proceedings. 


(3) In other respects, the powers, privileges and 
immunities of each House of Parliament, and of the 
members and the committees of each House, shall be 
such as may from time to time be defined by Parlia¬ 
ment by law, and, until so defined, shall be those of 
the House of Commons of the Parliament of the 
United Kingdom, and of its members and committees, 
at the commencement of this Constitution. 


(4) The provisions of clauses (1), (2) and (3) shall 
apply in relation to persons who by virtue of this 
Constitution have the right to speak in, and otherwise 
to take part in the proceedings of, a House of Parlia¬ 
ment or any committee thereof as they apply in rela¬ 
tion to members of Parliament. 


Government of India Act, 1935 

“28. (1) Subject to the provisions of this Act and to the rules 
and standing orders regulating the procedure of the Federal Legis¬ 
lature, there shall be freedom of speech in the Legislature, and no 
member of the Legislature shall be liable to any proceedings in any 
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Court in respect of anything said or any vote given by him in the 
Legislature or any committee thereof, and no person shall be so liable 
in respect of the publication by or under the authority of either 
Chamber of the Legislature of any report, paper, votes or proceedings. 

(2) In other respects, the privileges of members of the Chambers 
shall be such as may from time to time be defined by Act of the 
Federal Legislature and, until so defined, shall be such as were imme. 
diately before the establishment of the Federation enjoyed by members 
of the Indian Legislature. > 

(5) The provisions of sub-sections (l) and (2) of this section shall 
apply in relation to persons who by virtue of this Act have the right 
to speak in, and otherwise take part in the proceedings of, a Chamber 
as they apply in relation to members of the Legislature.” 


1. Scope of the article. 

2. Freedom of speech inside Parlia- 


Synopsis 

8. Freedom from arrest. 


ment. 

3. Rules and Standing Orders 'of 

Parliament—See ART. 118. 

4. Immunity of members of Parli- 

ment from legal proceedings — 
Clause (2). 

5. Publication of Parliamentary pro¬ 

ceedings — Clause (2). 

(a) Publication under authority 

of the House. 

(b) Publication otherwise than 

under authority. 

6. Petition to Parliament — Privi¬ 

lege as to. 

7. Privileges of Parliament (Gene¬ 

ral) — Clause (3). 

(a) Introductory. 

(b) Representation of the People 

Acts, 1950, and 1951. 

(c) Disqualification and privilege. 

(d) House of Commons, privi¬ 

leges of. 

(e) Resolution of either House. 

(f) Legal proceedings against 

House. 

(g) Habeas corpus. 

(h) Commitment for contempt. 

(i) Rules of procedure. 

(j) Committee of privileges. 


(a) Basis of privilege. 

(b) Civil Procedure Code, S. 135A. 

(c) Election of person under de¬ 

tention. 

(d) Arrest under criminal law. 

(e) Duration of privilege. 

(i) Remedies. 

(g) Revival of liability to arrest. 

(h) Bail. 

(i) Preventive detention. 

9. Exemption from service on juries, 

10. Power to commit for contempt. 

(a) General. 

(b) Basis of power. 

(c) Contempt committed outside 

the House. 

(d) Warrant for commitment. 

(e) Execution of warrant for 

arrest. 

(f) What will amount to con¬ 

tempt. 

11. Power to institute enquiries and 

examine witnesses. 

12. Election disputes. 

13. Denial of right to vote—Remedy. 

14. Expulsion of member. 

15. Declaring seat vacant _ See 

ART. 101, NOTE 4. 

16. Proof of proceedings of Parlia¬ 
ment. 


1. Scope of the article. — This article deals with the powers, 
privileges and immunities of Parliament and its members. The corres¬ 
ponding article about State Legislatures is Art. 194. 

Clauses (l) and (2) relate to the freedom of speech and expression 
of members of Parliament in Parliament, and the right of publication 
of Parliamentary proceedings. With regard to other matters there is 
no specific provision in the article, but it is provided that provision 


Article 105 
Note 1 
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Article 105 
Notes 1-2 


may be made by law by Parliament and until then the privileges of 
the House of Commons in the United Kingdom should be the privi¬ 
leges of the Houses of Parliament here also. 1 As to privileges of the 
English Parliament, see May’s Parliamentary Practice and Hals- 
bury’s Laws of England, 2nd Edition, Vol. 24, pages 344-359. 

2 . Freedom of speech inside Parliament. _ Clauses (1) 

and (2) of this article make it clear that members of Parliament are 
entitled to speak freely in the House or in any committee of the House 
and they cannot be proceeded against in respect of\ any utterance made 
in the proceedings of the House. 1 Under English law also, words 
spoken by a member of Parliament in Parliament are absolutely pri¬ 
vileged and the Court has no jurisdiction to entertain an action in 
respect of them. When Parliament is sitting and statements are made 
in either House the member making them is not amenable to the civil 
or criminal law, though the statements be false to his knowledge. A 
conspiracy among members to make such false statements would not 
make them liable under the criminal law. This privilege, however, 
does not extend to a statement published by a member outside the 
House, though it is a reproduction of what was said in the House and 
made in consequence of an incorrect publication in the newspaper. 2 
In Stockdale v. Hansard , 3 Lord Denman, C. J., observed as follows : 

“ For speeches made in Parliament by a member to the pre¬ 
judice of any other person or hazardous to the public peace, that 
member enjoys complete impunity. For any paper signed by the 
Speaker by order of the House, though to the last degree calumnious, 
or even if it brought personal suffering upon individuals, the Speaker 
cannot be arraigned in a Court of justice.” 

Under Art. 19 (1). all citizens have the right to freedom of 
speech, and expression. But the right conferred by Art. 19 (1) is subject 
to reasonable restrictions that may be imposed by law on the exercise 
of the right for the purposes mentioned in cl. (2) of Art. 19. Thus, 
for instance, the right of freedom of speech and expression conferred 
by Art. 19 (l) is subject to the law of defamation. But the right of 
freedom of speech within the Parliament conferred by Art. 105, els. (l) 
and (2) is not subject to the restrictions mentioned in Art. 19 (2). This 
is the object of this article. This object would not have been served 
by the general provision as to freedom of speech and expression in 
Art. 19. 

But the freedom of speech of members of Parliament within the 
Parliament is subject to the “provisions of this Constitution” and to 

Article 105 — Note 1 

1. 1952 Cal 632 (636) (Pr 27) [AIR V 39] : 1952 Cri L Jour 1454 (SB), Ansumali 
v. State of West Bengal. 

Article 105 — Note 2 

1. 1952 Cal 632 (636) [AIR V 39] : 1952 Cri L Jour 1454 (SB), Ansumali v. State 
of West Bengal. 

2. (1839) 112 E R 1112 (1156) : 9 Ad and E 1, Stockdale v. Hansard . 

Halsbury’s Laws of England, 2nd Edn. Vol. 20, p. 466. 

3. (1839) 112 E R 1112 (1156) : 9 Ad and E 1. 
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the rules arid standing orders for regulating the procedure of Parlia- Article 105 

ment. The expression “the provisions of tin's Constitution” obviously Notes 2-4 

does not refer to the provisions of Art. 19 (2), as they refer only to 
the right conferred by Art. 19 (1) (a). Under Art. 121, no discussion 
shall take place in Parliament with respect to the conduct of any 
Judge of the Supreme Court or of a High Court in the discharge of his 
duties, except upon a motion for presenting an address to the Pre¬ 
sident praying for the removal of the Judge. This is a provision of the 
Constitution restricting the freedom of speech conferred by cl. (l) of 
this article. As to Rules and Standing Orders regulating the procedure 
of Parliament, see Art. 118. The Rules of Procedure and Conduct of 
Business in Parliament (adapted and adopted under Art. 118 (2)) 
have been published in the Gazette of India, Extra-ordinary in its issue 
dated February 14th, 1950, pages 775-800. Rule 159 runs as follows : 

159. Rules to be observed while speaking _A member while 

speaking shall not : 

(i) refer to any matter of fact on which a judicial decision is 
pending ; 

(ii) make a personal charge against a member ; 

(m) use offensive expressions about the conduct or proceedings 
of Parliament or any State Legislature ; 

(iv) reflect on any determination of the House .except on a 
motion for rescinding it ; 

(v) reflect upon the conduct of persons in high authority unless 
the discussion is-based on a substantive motion drawn in proper terms; 

Explanation. —The words “persons in high authority” mean 
persons whose conduct can only be discussed on a substantive motion 
drawn in proper terms under the Constitution or such other jiersons 
whose conduct, in the opinion of the Speaker, should be discussed 
. on a substantive motion drawn in terms to be approved by him ; 

(vi) use the President’s name for the purpose of influencing 
the debate; 

(vii) utter treasonable, seditious or defamatory words ; 

(viii) use h is right of speech for the purpose of obstructing the 
business of the House.” 

3. Rules and Standing Orders of Parliament. — See ART. 118. 

4. Immunity of members of Parliament from legal pro¬ 
ceedings—Clause (2). — Under cl. (2), members of Parliament are 
granted complete immunity from legal proceedings in a Court in respect 
of anything said or any vote given by them in Parliament or any com¬ 
mittee thereof. The clause also confers exemption from legal liability in 
regard to the publication of Parliamentary proceedings under the 
authority of the Parliament. This exemption is not confined to mem¬ 
bers of Parliament but applies to all persons. 

As already seen in Note 2, there is complete freedom of speech in 
Parliament by virtue of cl. (1) of this article. This carries with it the 
immunity from legal proceedings for things said in Parliament by 

l.Ind.Con. 62. 
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(a) Publication 
under authority 
of the House 


(b) Publication 
otherwise than 
under authority 
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members. This immunity is specifically expressed in cl. (2). The 
clause also enacts that no member of Parliament shall be liable in any 
Court in respect of any vote given by him in Parliament or any com- 
mittee thereof. Thus, Courts have no jurisdiction over members of 
Parliament in regard to words spoken by them in Parliament or the 
votes that they may have cast there. In Kilbourn v. Thompson ,* the 
Supreme Court of America held that the House of Representatives of 
the United States had no general power of committing persons for 
contempt and that a person, who was committed for contempt by the 
House in excess of the powers of the House, might maintain an action 
for damages for false imprisonment. But the Supreme Court held that 
the members of the House of Representatives who did not personally 
assist in the arrest of the plaintiff or his imprisonment nor order or 
direct the same except by their votes and by their participation as 
members in the official acts and proceedings of the House, could not 
be held liable. 

Under Art. 361, the President or the Governor or Rajpramukh 
of a State shall not be answerable to any Court for his official conduct. 
Clause (2) of this article is a similar provision with regard to members 
of Parliament. 

Under this clause, the exemption that is given is in respect of 
proceedings in a court. But members and others, who may be exempt 
from legal proceedings in a Court by virtue of cl. (2), may yet be 
subject to the jurisdiction of the House of Parliament to punish for 
contempt or breach of privilege. 

5. Publication of Parliamentary proceedings—Clause (2). 

__The latter part of cl. (2) confers an absolute privilege in regard to 

the publication of Parliamentary proceedings by any person under the 
authority of the House. The clause provides that no person shall be 
liable to any proceedings in any Court in respect of the publication by 
or under the authority of either House of Parliament of any report, 
paper, votes or proceedings. In England also, there is a similar pro¬ 
vision contained in the Parliamentary Papers Act, 1840 (3 & 4 Yict. 
Ch. 9). Before that Act was passed it had been held in Stockdale v. 
Hansard 1 that even though a Parliamentary paper was published under 
the authority of the House of Commons, the publisher would be liable 
for libel if the paper contained any defamatory matter. The Parlia¬ 
mentary Papers Act, 1840, was passed to get over this decision. 

With regard to reports of Parliamentary proceedings not published 
under the direct authority of the House, a faithful newspaper report 
of a debate in Parliament is privileged though containing defamatory 
,matter. 2 The publication is privileged on the same principle as an 

Article 105 — Note 4 

1. (1881) 26 Law Ed 377 (391) : 103 U S 168. 

Article 105 — Note 5 

1. (1839) 112 E R 1112 (1173) : 9 Ad and E 1. 

2. (1868) L R 4 Q B 73 (89, 93) : 8 B and S 671, Wason v. Walter. 

' [See also (1857) 119 E R 1233 (1234) : 7 El and B1 229, Davison v. Duncan . 

\ (Per Wightman J. —, Principle of balance of convenience on which privilege 
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accurate report of proceedings in a Court of justice is privileged, namely, Article 105 

that the advantage of publicity to the community at large outweighs Note 5 
any private injury resulting from the publication. 3 In Wason v. Walter* 

Cockburn, C. J., observed as follows : 

“It seems to us impossible to doubt that it is of paramount 
public and national importance that the proceedings of the Houses 
of Parliament shall be communicated to the public, who have the 
deepest interest in knowing what passes within their walls, seeing 
that on what is there said and done, the welfare of the community 
depends. Where would be our confidence in the Government of the 
country or in the Legislature by which our laws are framed, and to 

whose charge the great interests of the country are committed,_ 

where would be our attachment to the Constitution under which we 
live/:—if the proceedings of the great council of the realm were 
shrouded in secrecy and concealed from the knowledge of the nation ? 

How could the communications between the representatives of the 
people and their constituents, which are so essential to the working 
of the representative system, be usefully carried on, if the consti¬ 
tuencies were kept in ignorance of what their representatives are 
doing? What would become of the right of petitioning on all measures 
pending in Parliament, the undoubted right of the subject, if the 
people are to be kept in ignorance of what is passing in either house ? 

Can any man bring himself to doubt that the publicity given in 
modern times to what passes in Parliament'is essential to the main¬ 
tenance of the relations subsisting between the Government, the 
Legislature, and the country at large ? It may, no doubt, be said 
that, while it may be necessary as a matter of national interest that 
the proceedings of Parliament should in general be made public, yet 
that debates in which the character of individuals is brought into 
question ought to be suppressed. But to this, in addition to the diffi¬ 
culty in which parties publishing parliamentary reports would be 
placed, if this distinction were to be enforced and every debate had to 
be critically scanned to see whether it contained defamatory matter, 
it may be further answered that there is perhaps no subject in which 
the public have a deeper interest than in all that relates to the con¬ 
duct of public servants of the State,—no subject of parliamentary 

discussion which more requires to be made known than an inquiry 
relating to it.” 

Even should either 1 House of Parliament decide to prevent its 
proceedings from being made known to the country, any publication 
of its debates made in contravention of its order would be a matter 
between the House and the public, and would not affect the question of 
privilege in respect of the publication in a Court of justice. 6 An honest 

applies to publication of proceedings in Court may also apply to Parliamentary 

, proceedings.)] J 

3. (1868) L B 4 Q B 73 (83, 87) : 8 B and S 671, Wason v. Walter. 

4. (1868) LK4QB 73 (89, 90) : 8 B and S 671. 

5. (1868) LB4QB 73 (96) ; 8 B and 8 671, Wason v. Walter. 
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and fair comment in a public newspaper on a debate in a House of 
Parliament would also be privileged. 6 Thus, where a debate took place 
in the House of Lords on a petition charging a high judicial officer 
with grave misconduct and praying for his removal, it was held that 
this was a subject of great public concern, on which a writer in a 
public newspaper had full right to comment, and therefore so far 
privileged that the comments would not be actionable so long as the ^ 
jury should think them honest and made in a fair spirit and such as 
was justified by the circumstances as disclosed in an accurate report 
of the debate. 7 

A person, who bona fide and without malice prints and publishes 
an extract from or an abstract of a Parliamentary paper, is protected, 
under the English law, by S. 3 of the Parliamentary Papers Act, 1840, 
although he does not act by or under the authority of either House of 
Parliament. 8 

If a member of Parliament published in a newspaper his speech 
as delivered in Parliament and it contains charges of a slanderous 
nature against an individual, an information will lie for a libel, though 
had the words been merely delivered in Parliament, they will be 
dispunishable in the Courts. 9 The privilege of exemption from legal 
liability does not extend to such a case, although the publication is 
made in consequence of the appearance of an incorrect report in a 
newspaper. 10 

* The publication of the report of his speech by a member of the 
House of Commons bona fide addressed to his client would be privi¬ 
leged. 11 

The publication of a matter defamatory of an individual is not 
privileged because the libel is contained in a fair report in a newspaper 
of what passed at a public meeting. 13 

Under the English law, it is within the power of either House of 
Parliament, should it deem it expedient to do so, to prohibit the publi¬ 
cation of its proceedings. 13 Each House regards a report from any one 
of its committees as being strictly privileged and will punish any 
person who publishes or causes to be published any such report before 
it has been presented to the House. 14 ' • 

6. (1868) L R 4 Q B 73 (96) : 8 B and S 671, Wasan v. Walter . 

7. (1868) L R 4 Q B 73 (96) : 8 B and S 671, Wason v. Walter. 

8. (1909) 2 KB 958 (976) : 78 L J K B 879, Mangena v. Wright. (Mangena v. 
Edward Lloyd Ltd. (1908) 98 L T 640, Toll.) 

9. (1857) 119 E R 1233 (1234) : 7 El and B1 229, Davison v. Duncan. 

(1813) 105 E R 102 (104) : 1 M and S 273, The King v. Creevey. 

(1793) 170 E R 337 (338) : 1 Esp 226, The King v. Lord Abingdon. 

10. (1793) 170 E R 337 (338) : 1 Esp 226, The King v. Lord Abingdon. 

11. (1857)119 ER 1233 (1234): 7 El and B1 229, Davison v. Duncan. {Crompton, J. 

_The privilege in such a case would arise because the publication was as a 

communication between a member and his constituents and not because it was 
a true report of what took place in Parliament.) 

12. (1857) 119 E R 1233 (1233) : 7 El and B1 229 (231), Davison v. Duncan. 

13. Halsbury’s Laws of England, 2nd Edition, Vol. 24, p. 350. 

14. Halsbury’s Laws of England, 2nd Edition, Vol. 24, p. 351. 
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6. Petition to Parliament—Privilege as to _The printing 

of a false and scandalous petition to a Committee of the House of 
Commons and delivering copies thereof to the members of the Com¬ 
mittee is not actionable, because it is in a summary course of justice 
and before those who have power to examine whether it be true or 
false. 1 

7. Privileges of Parliament (General)—Clause (3). _After 

dealing specifically with the right to free speech within Parliament 
and the immunity from legal liability in a Court of law in respect of 
words spoken or votes given inside the Parliament by members of 
Parliament and in respect of the authorised publication of Parliamen¬ 
tary proceedings, cl. (3) proceeds to deal with the powers, privileges and 
immunities of Parliament and its members “in other respects.” The 
clause provides that such powers, privileges and immunities of each 
House of Parliament and of its members and the committees of each 
House shall be such as may be defined by Parliament by law. Until 
such definition by Parliament, such powers, privileges and immuni¬ 
ties should be similar to those of the House of Commons in the United 
Kingdom and its members and committees at the commencement of 
the Constitution. If there is any rule of law which is contrary to the 
rule obtaining in England regarding the privileges of the House of 
Commons at the date of the coming into force of the Constitution, 
such rule will be void (See Note 8.) 

The clause envisages express legislation on these questions of pri¬ 
vileges and immunities and mere legislation on qualifications and 
disqualifications will not touch the question. The Representation of the 
People Acts of 1950 and 1951 do not deal with the question of privi¬ 
lege and they were not passed to give effect to cl. (3). 1 

Disqualification is a very different matter from any particular im¬ 
munities claimed by members. If a member is not disqualified it only 
means that he remains a member and not that he can claim any 
particular immunity as such member. Whether as such member he can 
claim any particular immunity must depend upon express law relat¬ 
ing to such immunities or in the absence of such law, on the question 
whether the immunity was one which could be claimed by members 
of the House of Commons in England at the commencement of the 
Constitution. Thus, the mere fact that imprisonment under the law 
relating to preventive detention is not a disqualification for member¬ 
ship of Parliament, does not mean that a member can claim immunity 
from such imprisonment so long as he continues as a member. 2 
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Notes 6-7 
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1. (1667) 85 E It 137 (141) : 1 Saund 131, Lake v. King. 

Article 105 — Note 7 

1. 1952 Cal 632 (635) (Pr 26) [AIR V 39] : 1952 Cri L Jour 1454 (SB), Ansumali 
v. State of West Bengal. 

2. 1952 Cal 632 (636) (Prs 26, 29, 48) [A I R V 39] : 1952 Cri L Jour 1454 (SB), 
Ansumali v. State of West Bengal. 
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In the absence of provision by Parliament relating to certain 
matter, the question of privilege with reference to it will have to be 
decided in accordance with the privileges of the House of Commons in 
the United Kingdom. 3 For this purpose, only the existing privileges of 
the House of Commons at the time of the coming into force of the 
Constitution can be taken into account. 4 5 

Under cl. (3), therefore, the question as to what are the privileges 
of the House of Commons is material in determining the privileges of 
the Houses of Parliament in India. Under Art. 194 relating to the 
privileges of State Legislatures, there is a similar provision under 
which the privileges of State Legislatures shall be those of the English 
House of Commons till the State Legislature defines by law the privi¬ 
leges of either House of Legislature. 

The English Parliament enjoys privileges of a most important 
character. Some are common to both the Houses, some peculiar to 
each. All are essential to the proper discharge of their functions. 6 In 
one sense the privilege of each House is the privilege of the whole 
Parliament, because whatever impedes the proper action of either, 
impedes those functions which are necessary for the performance of 
their joint duties. 6 The House of Commons has the exclusive privilege 
in respect to grants of money and imposition of taxes. 7 

However extensive the privileges of Parliament, neither House of 
Parliament, in order to assert its privileges, has the right to do any¬ 
thing or cause anything to be done, which is in contravention of the 
law of the land. 8 Hence, the Court is entitled to examine whether a 
privilege claimed by a House of Parliament is sustainable in law. 9 In 
other words, each House of Parliament is not the sole judge of its own 
privileges. 10 

A resolution of either House of Parliament does not amount to 
law. Such resolution cannot alter the law of the land or place any one 
beyond its pale. 11 But so far as the internal affairs of each House are 
concerned, it is supreme. The jurisdiction of the Houses over their own 

3. 1951 Mad 269 (Pr 4) [A I R V 38 C 62] : I L R (1952) Mad 135 (DB), In the 
matter of Venkateswarlu. 

4. 1952 Cal 632 (637) (Pr 35) [AIR V 39] : 1952 Cri L Jour 1454 (SB), AnsumaH 
v. State of West Bengal. 

5. (1839) 112 E R 1112 (1155) : 9 Ad & El 1, Stockdale v. Hansard. 

6. (1839) 112 E R 1112 (1154) : 9 Ad & El 1, Stockdale v. Hansard. 

7. (1839) 112 E R 1112 (1156) : 9 Ad & El 1, Stockdale v. Hansard. 

8. (1839) 112 E R 1112 (1168) : 9 Ad & El 1, Stockdale v. Hansard. 

(1705) 14 St Tr 695, Ashby v. White. 

9. (1839) 112 E R 1112 (1168) : 9 Ad & El 1, Stockdale v. Hansard. 

10. (1839) 112 E R 1112 (1168) : 9 Ad & El 1, Stockdale v. Hansard. 

11. (1884) 12 Q B D 271 (274) : 53 LJQB 209, Bradlaugh v. Gossett. (In an 
action between party and party brought in a Court of law, if the legality of a 
resolution of the House of Commons arises incidentally, and it becomes necessary 
to determine whether it be legal or no for the purpose of doing justice between 
the parties to the action, in such a case the Courts must entertain and 

' determine that question.) • 

(1839) 112 E R 1112 (1153, 1154) : 9 Ad & El 1, Stockdale v. Hansard. 
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members and their right to impose discipline within their walls is 
absolute and exclusive. 12 To use the words of Lord Ellen borough in 
Burdett v. Abbot, 13 the Houses “would sink into utter contempt and in¬ 
efficiency without it” (such jurisdiction). Thus, the House of Commons 
is at least for certain purposes and in relation to certain persons the 
absolute judge of its own privileges and so in regard to such purposes 
and persons, it can practically change or supersede the law of the 
land, though otherwise the resolution of either House of Parliament 
cannot change the law of the land. 14 Blackstone says that* the whole 
of the law and custom of Parliament has its origin from this one 
ma^im, “that whatever matter arises concerning either House of Par¬ 
liament ought to be examined, discussed and adjudged in that House 
to which it relates and not elsewhere.” 15 Hence, a Court of law has no 
right to enquire into the propriety of the resolution of the House of 
Commons restraining a member from doing within the walls of the 
House itself something which by the general law of the land he had a 
right to do, namely, take the oath prescribed by the Parliamentary 
Oaths Act, I860 (29 & 30 Viet., Ch 19). 16 If in such a case injustice 
has been done to the member, it is injustice for which the Courts of 
law afford no remedy. Remedy, if remedy it be, lies not in actions in 
the Courts of law, but by an appeal to the constituencies, whom the 
House of Commons represents. 17 

An action will not lie against the Sergeant at Arms of the House 
of Commons for excluding a member from the House in obedience to 
the resolution of the House directing him to do so. Nor will the Court 
grant an injunction to restrain that officer from using necessary force 
to carry out the order of the House. The Houses of Parliament cannot 
act by themselves in a body. They must act by officers and the Ser¬ 
geant at Arms is the legal and recognized officer of the House of 
Commons to execute its orders. He is protected by their decision. 18 In 
B. v. Graham.Campbell , 19 an application was made for summons to 
members of the Kitchen Committee of the House of Commons and the 
Refreshment Department of the House for sale within the House of 
Commons of intoxicating liquor without licence contrary to the law. It 
was held that as the House in the matters, of which complaint was 


12. (1884) 12 Q B D 271 (275, 278) : 53 L J Q B 209, Bradlaugh v. Gossett. 

13. (1811) 104 E R 501 (559) : 14 East 1 (152). 

14. (1884) 12 Q B D 271 (274) : 53 L J Q B 209, Bradlaugh v. Gossett. 

15. (1884) 12 Q B D 271 (278) : 53 L J Q B 209, Bradlaugh v. Gossett. (Black- 
stone (1 Com 163) quoted by Stephen , <7.) 

' 16. (1884) 12 Q B D 271 (277, 278) : 53 L J Q B 209, Bradlaugh v. Gossett. 

17. (1884) 12 QBD 271 (277):53 L J Q B 209, Bradlaugh v. Gossett. (Per Lord 
Coleridge J.) 

18. (1884) 12 Q B D 271 (276):53 LJQB 209, Bradlaugh v. Gossett. ((1811) 104 
E R 501 : 14 East 1, Burdett v. Abbot and (1839) 112 E R 1112 : 9 Ad & El 1, 
Stochdale v. Hansard , commented upon and approved.) 

19. (1935) 104 L J K B 244 (247):(1935) 1 KB 594. {Bradlaugh v. Gossett, (1884) 

53 L J Q B 209 : 12 Q B D 271, Foil_Observations of Lord Denman , C. J., in 

(1839) 112 E R 1112 '. 9 Ad & El 1, Stochdale v. Hansard quoted and followed.) 
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Article 105 
Note 7 


( g) Habeas 
Corpus 


( h ) Commit¬ 
ment for c o n- 
tempt 


( i ) R u 1 e s of 
Procedure 


( j ) Committee 
of Privileges 


made, was acting collectively in a matter falling within the ambit of 
its internal affairs, the Magistrate was justified in refusing summons. 

No writ or direction under Art. 32 or Art. 226 can be issued to 
a Legislature in respect of its functions. Although there is no provi¬ 
sion in the Constitution similar to Art. 361 (which relates to the 
President, Governors and Rajpramukhs) expressly exempting the Par¬ 
liament or State Legislatures from legal proceedings in a Court of law, 
such exemption arises from the provisions of Arts. 105 and 194 of the 
Constitution and from the inherent powers possessed by the Legisla¬ 
ture to prevent outside interference with the exercise of its functions. 
Hence, a Court cannot issue a direction to a Legislature not to proceed 
with a Bill on the ground that it infringes the Fundamental Rights 
guaranteed by the Constitution. Article 13 (2) merely declares what 
the Legislature shall not do. If the Legislature does what it is direct¬ 
ed by the Constitution not to do, its Acts may be declared void. But 
no direction can be issued by the Court not to proceed with a Bill. 20 

Where a person is entitled to the privilege of exemption from 
arrest on the ground of his being a member of the House of Commons 
or of his being elected such a member, and he is arrested contrary to 
such privilege, he is entitled to be set at liberty by a Court of law in 
Habeas Corpus proceedings and not only by the Speaker of the House. 21 

If a person is committed for contempt by a House of the Legisla¬ 
ture when such House has no power to so commit him, he can sue for 
damages for false imprisonment. 22 But members of the House, who 
did not personally assist in his arrest or imprisonment nor order or 
direct the same except by their votes and by their participation as 
members in the official acts and proceedings of the House, cannot be 
held liable in such action. 23 

In considering the privileges and powers of either House of Par¬ 
liament regard should also be had to the Rules of Procedure and Con¬ 
duct of Business in Parliament (See Art. 118). 

Rules 181 to 196 of the Rules of Procedure and Conduct of Busi¬ 
ness in Parliament 21 deal with questions of privilege in Parliament. 
They provide as to how such questions can be raised and disposed of. 
Provision is made for the constitution of a Committee of Privileges 
and for the consideration by such Committee of questions of privilege 
referred to it. Questions of privilege may be referred to the Committee 
by the Speaker suo motu (Rule 196) or on being raised by a member 
of the House and leave being granted by the House for its reference 
(Rule 185). 

20. 1951 All 228 (Pr 32) [AIR V 38 C 25] : I L R (1951) 2 All 505 (DB), Choley 
Lai v. The State of Uttar Pradesh. 

21. (1830) 9 L J (O S) K B 6 (9) : 1 Dowl 9, Phillips v. Wellesley. 

22. (1881) 26 Law Ed 377 (391) : 103 U S 168, Kilbourn v. Thompson. 

(1866) L R 1 P C 328 (339) : 36 L J P C 34, Doyle v. Falconer. 

23. (1881) 26 Law Ed 377.(391) : 103 U S 168, Kilbourn v. Thompson. 

: 24. Notfn. No. 30 II/50A_Gazette of India Extraordinary, March 10, 1950, 

.. pp. 1055-1057. 
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8 . Freedom from arrest. — In the absence of statutory provi¬ 
sions made by Parliament, the privileges of the House of Commons in 
the United Kingdom are to be applicable to Parliament under this 
Constitution also. One of the important privileges of the English Par¬ 
liament is the exemption of its members from the liability to arrest 
under civil process during the session of Parliament and for a period 
of 40 days before and after. 1 This privilege applies also to members of 
the Indian Parliament. 2 This privilege is based on grounds of public 
policy to enable members of the Legislatures to discharge their public 
duties without interruption. In Stockclale v. Hansard , 3 Lord Denman, 
C, J., observed as follows : 


Article 105 
Note 8 

(a) B a s i s of 
privilege 


I will speak but of one other privilege, the privilege from per¬ 
sonal arrest, which is both undoubted and indispensable. A distinc¬ 
tion has been sometimes taken, but, in my opinion, does not exist 
in law, between one class of privileges as necessary for performing 
the functions of Parliament, and another as a personal boon; both 
classes are, as I apprehend, conferred on grounds of public policy 
alone. The proceedings of Parliament would be liable to continual 
interruption at the pleasure of individuals, if every one who claimed 
to be a creditor, could restrain the liberty of the members.” 

Under S. 135A of the Civil Procedure Code, exemption is confer¬ 
red on members of legislative bodies from arrest and detention under 
civil process. The section was inserted in the Code by Act 23 of 1925. 
The section runs as follows : 


Kxemption of members of “iqs; A /i\ vr„ i u v 

legislative bodies from arrest i- ‘ , P GlS0n shall be 

and detention under civil liaGle arrest or detention in prison 

■process, under civil process : 

(a) if he is a member of unicameral Legislature or of either 

House of a bicameral Legislature continued or constituted under the 

Constitution, during the continuance of any meeting of such Legis¬ 
lature or House ; ° 

(b) if he is a member of any committee of such Legislature or 
House, during the continuance of any meeting of such committee ; 

(c) if he is a member of either House of such a bicameral 
Legislature, during the continuance of a joint sitting, meeting, con¬ 
ference or joint committee of the Houses of that Legislature ; and 
during the fourteen days before and after such meeting or sitting. 

(2) A person released from detention under sub-section (1), 

shall, subject to the provisions of the said sub-section, bo liable to 

re-arrest and to the further detention to which he would have been 

liable if he had not been released under the provisions of sub¬ 
section (1).” 


(b) Civil. Pro¬ 
cedure Code, 
S. 135A 


Article 105 — Note 8 

1. (1839) 112 E R 1112 (1156) : 9 Ad and El 1, Stockdale v. Hansard. 

Halsbury’s Laws of England, 2nd Edition, Vol 24. pp. 346, 347. 

2. 1951 Mad 269 (Pr 7) [AIR V 38 C 62]: ILR (1951) Mad 135 (DB), In the matter 
of Venkateswarlu. 

3. (1839) 112 E R 1112 (1156) : 9 Ad and El 1 (115). 
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Article 105 
Note 8 


(c) Election of 
person under 
detention 


(d) Arrest 
under criminal 
law 


(e) Duration of 
privilege 


(f) Remedies 


It will be seen that under the above section exemption from arrest 
only applies during the meeting of the Legislature and a period of 
14 days before and after. In this respect, the section is at variance 
with the Rule applicable to the House of Commons in England, under 
which the privilege from freedom from arrest under civil process 
extends to a period of 40 days, before and after a session of the House. 
Under cl. (3) of this article, until Parliament defines by law the 
powers, privileges and immunities of each house and its members the 
privileges of the House of Commons in England should apply. Hence, 
the rule contained in S. 135A of the Civil Procedure Code limiting the 
period of exemption to 14 days before and after a meeting of the 
Legislature should be regarded as void as being opposed to the provi¬ 
sions of the Constitution. 

Where a person in custody is elected a member of Parliament, he 
is entitled to be discharged on such election, unless the imprisonment 
is of such a nature as to disqualify him to be a member of Parliament. 4 
(See Representation of the People Act, 1951, S. 7.) 

Under English law, the privilege of freedom from arrest of 
members of Parliament applies only to arrest under civil process and 
not to arrest under x^rocess of criminal law. 6 The same rule applies in 
India also. 6 

As stated already, the privilege of a member of Parliament from 
arrest exists for 40 days before and after a meeting of the Parliament. 7 

Where the Legislative Assembly of a State has been prorogued and has 

• • 

not yet been summoned for the next session and there is no knowing 
when it will be summoned, it would be premature to claim the privi- 
lege from arrest. 8 The rule of privilege of a member of Parliament 
from arrest is the same in the case of a dissolution as in that of a pro¬ 
rogation. 9 Hence, even where the House has been dissolved and not 
merely prorogued, the privilege will apply for a period of 40 days on 
the date of dissolution. 

Where a member of Parliament in England is arrested or detain¬ 
ed in custody contrary to his privilege as such member, he is entitled 


4. (1830) 9 L J (O S) K B 6 (9) : 1 Dowl 9, Phillips v. Wellesley. 

5. 1952 Cal 632 (636) (Pr 29) [AIR V 39] : 1952 Cri L Jour 1454 (SB), Ansumali 
v. State of West Bengal. 

Halsbury’s Laws of England, 2nd Edition, p. 347. 

6. 1952 Cal 632 (636) (Pr 29) [AIR V 39] : 1952 Cri L Jour 1454 (SB), Ansumali 
v. State of West Bengal. 

1951 Mad 269 (Prs 11, 12) [AIR V 38 C 62] : ILR (1951) Mad 135 (DB), In 
the matter of Venkateswarlu. 

7. 1952 Cal 632 (Pr 38) [AIR V 39]: 1952 Cri L Jour 1454 (SB), Ansumali v. State 

- of West Bengal. 

1951 Mad 269 (Pr 7) [AIR V 38 C 62] : ILR (1951) Mad 135 (DB), In the matter 
of Venkateswarlu. 

(1847) 154 E R 183 (185) : 1 Exch 430 (435), Goudy v. Duncombe. 

8. 1952 Cal 632 (Pr 38) [AIR V 39] : 1952 Cri L Jour 1454 (SB), Ansumali v. 
State of West Bengal. 

9. (1847) 154 E R 183 (185) : 1 Exch 430 (434), Goudy v. Duncombe. 
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to be discharged by the Court and not only by warrant of the Speaker 
of the House of Commons. 10 Under this Constitution also, the High 
Court has power to issue appropriate writs under Art. 226 such as 
Habeas Corpus, in the case of contravention of the rights, privileges 
and immunities of members of Parliament or State Legislatures. 11 

The privilege from arrest of members of Parliament only suspends 
the liability to arrest. The liability is automatically revived on the 
cessation of the privilege. 13 See also S. 135-A (2) of the Code of Civil 
Procedure quoted above. 

Where a person stands bail for another, who is entitled to the 
privilege from personal arrest as a member of Parliament, the bail is 
entitled to be relieved on motion. 18 

As stated already, the privilege from personal arrest of members 
of Parliament only applies to arrest under civil process. Arrest under 
the law relating to preventive detention is not arrest under civil pro¬ 
cess. Preventive detention partakes more of criminal than of a civil 
character, as an order for preventive detention is based on a suspi¬ 
cion of nefarious and criminal or treasonable activities. 14 It should 
also be remembered that the privilege of Parliament is granted on 
grounds of public policy and is not to be used to the detriment of the 
public. 16 And, hence, the privilege from arrest does not apply to such 
cases. 16 In such a case, there is no question of any infringement of the 
freedom of speech of the member. 17 

In this connection, reference may be made to the case of Captain 
Ramsay, a member of the House of Commons in England, who was 
detained without trial by executive order under Reg. 18B of the Defence 
(General) Regulations, 1939, during the last war. His case was referred 
to the Committee of Privileges of the House of Commons. The Com¬ 
mittee did not recognize the privilege claimed by Captain Ramsay 

10. (1830) 9 L J (O S) K B 6 (9) : 1 Dowl 9, Phillips v. Wellesley. 

11. 1951 Mad 269 (Prs 4, 7, 11, 12, 14, 15, 16) [AIR V 38 C 62]: ILR (1951) Mad 
135 (DB), In the matter of V enkatesxearlxt. 

12. (1830) 9 L J (O S) K B 6 (9) : 1 Dow] 9, Phillips v. Wellesley. 

13. See (1830) 9 L J (O S) K B 6 (9) : 1 Dowl 9, Phillips v. Wellesley. (Where 
defendant who has perfected bail is elected a member of Parliament : Semble, 
that his liability to arrest being only suspended while he is in Parliament! 
his bail would be liable, if he lost his privilege before they were called upon to 
suirender him — Bail is entitled in all cases to be relieved upon motion where 
the principal if surrendered would be entitled to be discharged.) 

14. 1952 Cal 632 (636) (Pr 30a) [AIR V 39]: 1952 Cri L Jour 1454 (SB), Ansumali 
v. State of West Bengal. 

15. See 1952 Cal 632 (636) (Pr 30) [AIR V 39]: 1952 Cri L Jour 1454 (SB), Ansu¬ 
mali v. State of West Bengal. 

16. 1952 Cal 632 (636) (Pr 30) [AIR V 39] : 1952 Cri L Jour 1454 (S B), Ansu¬ 
mali v. State of West Bengal. 

1951 Mad 269 (Prs 14, 15) [AIR V 38 C 62] : ILR (1951) Mad 135 (DB), In the 
matter of Venkatesxearlu. (Member of Madras Legislature not immune from 
being detained under the Madras Maintenance of Public Order Act 23 of 1949.) 

17. 1951 Mad 269 (Prs 14, 15) [AIR V 38 C 62] : ILR (1951) Mad 135 (DB), In 
the matter af Venkatesxearlu. 
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Article 105 
Notes 8-10 


(a) General 


against such arrest. The Committee in its report to the House 18 came 
to the following conclusion ; 

“The precedents lend no support to the view that members of 
the Parliament are exempted by privilege of Parliament from deten¬ 
tion under Regulation 18B of the Defence (General) Regulations, 
1939. Preventive arrest under statutory authority by executive 
power is not within th'e principle of the cases to which privilege 
from arrest has been decided to extend. To claim that the privilege 
extends to such cases would be either the assertion of a new Parlia¬ 
mentary privilege or an unjustified extension of the existing one. 
No question of any infringement of freedom of speech arises.” 

9. Exemption from service on juries. — Under the English 
law, members of either House of Parliament are exempt from serving 
on juries. 1 Under S. 320 (aa) of the Criminal Procedure Code members 
of Parliament or of any State Legislature are exempt from liability 
to serve as jurors and assessors. This provision is in accordance 
with the privileges of the House of Commons in England, which 
under cl. (3) of this article are applicable to members of Parliament 
in India. 

10. Power to commit for contempt _Under cl. (3), the pri¬ 

vileges and powers of the House of Commons of the United Kingdorti 
are to be applicable to the Parliament in India until Parliament by 
law defines such powers and privileges. Among the most important 
powers of the House of Commons in England is its power to commit' 
a person for contempt or breach of its privileges. 1 The House of Com¬ 
mons can commit a member for publishing libellous and scandalous 
matter reflecting on the rights and privileges of the House 2 or for 
disorderly behaviour inside the Housed But the commitment can only 
be till the end of the session. 4 In Stockdale v. Hansard** Lord 
Denman, C. J., observed as follows : 

18. Quoted in 1952 Cal 632 (639) [AIR V 39] : 1952 Cri L Jour 1454 (SB), Ansu - 
mali v. State of West Bengal. 

Article 105 — Note 9 

1. Halsbury’s Laws of England, 2nd Edition, Vol. 24, p. 348. 

• Article 105 — Note 10 

1. (1840) 113 E R 419 (426): 11 Ad and El 273, Case of the Sheriff of Middlesex., 
(1811) 104 E R 501 (561) : 14 East 1, Burdett v. Abbott. 

(1842) 66 R R 871 (876) : (1842) Car and M 380, Howard v. Gossett. (Speaker 
of House of Commons may issue warrant for arrest of person, who violates the 
privileges of the House.) 

(1839) 112 E R 1112 (1156) : 9 Ad and El 1, Stockdale v. Hansard. 

(1817) 3 E R 1289 (1301) : 5 Dow 165, Burdett v. Abbott. 

[See 14 Howell, St Tr 695 : 1 Smith L C 10th, Ashby v. White. (The claim of 
the House of Commons to commit for contempt was expressly admitted by 
the House of Lords in conference with the Commons in 1704.)] 

2. (1811) 104 E R 501 (561) : 14 East 1, Burdett v. Abbott . 

3. See (1880) 26 Law Ed 377 (386) : 103 U S 168, Killbourn v. Thompson. 

4. (1839) 112 E R 1112 (1156) : 9 Ad and El 1, Stockdale v. Hansard. 

4a. (1839) 112 E R 1112 (1156) : 9 Ad and El 1. 
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“The privilege of committing for contempt is inherent in every 
deliberative body invested with authority by the Constitution. But, 
however flagrant the contempt, the House of Commons can only 
commit till the close of the existing session. Their privilege to 
commit is not better known than this limitation of it. Though the 
party should deserve the severest penalties, yet, his offence being 
committed the day before a prorogation, if the House ordered his 
imprisonment but for a week, every Court in Westminster Hall and 
every Judge of all the Courts would be bound to discharge him by 
habeas corpus.” 

The power of commitment for contempt is inherent in every 
Assembly possessing supreme legislative authority, whether the con- 
tempt is such as tends indirectly to obstruct the proceedings of the 
Assembly or directly brings its authority into contempt. 5 

The power also belongs to the House of Commons by virtue of 
the lex ct consuetudo pcLrlicwietiti (the law and customs or usages of 
Parliament), which is a law peculiar to and inherent in the two Houses 
of Parliament in the United Kingdom. 0 The object of the power is to 
enable the House to function efficiently and without obstruction and 
disturbance. In Burdeit v. Abbot, 7 Lord Ellenborough, C. J. t observed 
as follows : 

“The privileges which belong to them seem at all times to have 
been, and necessarily must be, inherent in them, independent of 
any precedent; it was necessary that they should have the most 
complete personal security, to enable them freely to meet for the 
purpose of discharging their important functions, and also that they 
should have the right of self-protection; I do not mean merely 
against acts of individual wrong ; for poor and impotent indeed 
would be the privileges of Parliament, if they could not also protect 
themselves against injuries and affronts offered to the aggregate 
body, which might prevent or impede the full and effectual°exercise 
of their Parliamentary functions. This is an essential right neces¬ 
sarily inherent in the supreme Legislature of the kingdom, and of 
course as necessarily inherent in the Parliament assembled in two 
Houses as in one. The right of self-protection implies, as a con¬ 
sequence, a right to use the necessary means for rendering such self¬ 
protection effectual. Independently, therefore, of any precedents or 
recognized practice on the subject, such a body must a priori be 
armed with a competent authority to enforce the free and indepen¬ 
dent exercise of its own proper functions, whatever those functions 
might be. On this ground it has been, I believe, very generally 
admitted in argument, that the House of Commons must be and is 
authorized to remove any immediate obstructi ons to the due course 

(1839) 112 E R 1112 (1156) : 9 Ad and El 1, Stoclcdale v. Hansard 
(1836) 12 E R 733 (740) : 1 Moo P C 59, Beaumont v. Barrett . 

6. (1866) LR1PC 328 (339) :36 LJPC 34, Doyle v. Falconer. (Like powers 
cannot be claimed by Legislative Assemblies of comparatively recent creation in 
the dependencies of the Crown.) 

7. f (1811) 104 E R 501 (554) : 14 East 1. 
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Article 105 
Note 10 


c) Contempt 
:ommitted out¬ 
side the House 


of its own proceedings. But this mere power of removing actual 
impediments to its proceedings would not be sufficient for the pur¬ 
poses of its full and efficient protection; it must also have the power 
of protecting itself from insult and indignity wherever offered, by 
punishing those who offer it. Can the High Court of Parliament, or 
either of the two Houses of which it consists be deemed not to 
possess intrinsically that authority of punishing summarily for con¬ 
tempts, which is acknowledged to belong, and is daily exercised as 
belonging, to every Superior Court of Law, of less dignity undoubt¬ 
edly than itself ? And is not the degradation and disparagement of 
the two Houses of Parliament in the estimation of the public, by 
contempttuos libels, as much an impediment to their efficient acting 
with regard to the public, as the actual obstruction of an individual 
member by bodily force, in his endeavour to resort to the place 
where Parliament is holden ? And would it consist with the dignity 
of such bodies, or what is more, with the immediate and effectual 
exercise of their important functions, that they should wait the 
comparatively tardy result of a prosecution in the ordinary course 
of law, for the vindication of their privileges from wrong and insult ? 
The necessity of the case would, therefore, upon principles of natural 
reason, seem to require that such bodies, constituted for such pur¬ 
poses, and exercising such functions as they do, should possess the 
powers which the history of the earliest times shews that they have 
in fact possessed and used.” 

In the Case of the Sheriff of Middlesex , 8 it was pointed out that 
the Crown has no right which it can exercise otherwise than by pro¬ 
cess of law, and has, therefore, no power of committing any person 
directly to jail for contempt. But, it was pointed out, representative 
bodies must necessarily vindicate their authorities by means of their 
own and those means lie in the process of committal for contempt. It 
was also pointed out that this applies not only to the Houses of Parlia¬ 
ment but to the Courts 'of justice, which, as well as the Houses, must 
be liable to continual obstruction and insult if they were not entrusted 
with such power. But there is a distinction between a power to punish 
for contempt which is a judicial power and a power to remove any 
obstruction offered to the deliberations or proper actions of a legisla¬ 
tive body during its sitting. It is clear that the latter power is neces¬ 
sary for self-preservation of the Legislative Assembly. 9 

On this ground, it has been held by the Judicial Committee of the 
Privy Council that the judicial power of punishing persons for con¬ 
tempt committed outside the House does not belong to the colonial 
legislative bodies, and that this power of punishing for contempt by 
imprisonment is a peculiar feature of the House of Commons, which 
is only the result of ancient usage and prescripti on. 10 _ 

8. (1840) 113 E R 419 (426) : 11 Ad & El 273. > 

9. (1866) L R 1 P C 328 (340) : 36 L J P C 34, Doyle v. Falconer. 

10. (1866) L R 1 P C 328 (339) : 36 L J P C 34, Doyle v. Falconer. (KieUey v- 
Carson , 4 Moo P C 63 (Overruling Beaumont v. Barrett , 1 Moo P C 59 and Fol¬ 
lowed by Fenton v. Hampton , 11 Moo P C 347), Followed.) 
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In S/28 (3) of the Government of India Act, 1935, also, this 
principle was given expression to and it was expressly provided that 
the Legislature had not the status of a Court or any punitive or disci¬ 
plinary powers other than a power to remove or exclude persons 
infringing the Rules or Standing Orders of the Legislature or otherwise 
behaving in a disorderly manner. 

In Kilbourn v. Thompson , n it was held by the Supreme Court of 
the United States that the House of Representatives had no general 
power of punishing for contempt and the precedents of the English 
Parliament as to the power to punish for contempt non-members of 
the House were not applicable to the House of Representatives. It 
was held by the Supreme Court in that case that the power of the 
House of Commons in England w T as not an inherent legislative power, 
but a judicial power derived from the days when it sat with the other 
House as one body. Professor Willis in his Constitutional Law, 
1936 Edn., page 146, criticizes this view as not being correct. He 
observes : 

“This position was clearly wrong because either the House of 
Commons was not a law court (Jones v. Randall , lla ) or if it is a law 
Court, it is such a Court to no greater extent than United States 
Legislative bodies. It is essentially a legislative body and its practice 
has persuasive value in this country. The powers of the House of 
Commons in this respect are only a part of our Anglo-American 
heritage.” 

But the above question as to the real basis of the power of the 
House of Commons in England to punish for contempt—whether it 
is merely the result of the ancient custom and usage of the House of 
Commons, whether it is derived from the days when the House of 
Commons was part of the High Court of Parliament and as such was 
a judicial body or whether the power belonged to it as essential for 
its existence as a legislative body is purely academical under this 
article, as it is clear that the House of Commons possesses this power 
of committing for contempt and under clause (3), subject to any law 
that may be made by the Parliament, the Houses of Parliament in 
India are to have all the powers and privileges of the House of Com. 
mons in England at the date of the coming into force of the Consti¬ 
tution. 

When a person is committed by warrant of the Speaker of the 
House of Commons issued by the Speaker on the resolution of the House 
that the person has committed contempt, the ground of the finding 
that the person has committed coutempt need not appear on the 

(1842) 18 E R 225 (238) ; 4 Moo P C 63 (84), Kielley v. Carson. (A person 
used insolent language to one of the members outside the House in reference to 
his conduct as a member of the Assembly — Held that the House had not the 
power to arrest and bring before itself with a view to punish that person.) 

11. (1881) 26 Law Ed 377 (389) : 13 Otto 168. 

11a. (1774) 1 Cowp 17 ; 98 E R 944. 
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warrant. 12 In Burdett v. Abbot™ Lord Ellenborough observed as 
follows : 

“If a commitment appeared to be for contempt of the House 
of Commons generally, I would neither in the case of that court, 
nor of any other of the superior courts, inquire further but if it did 
not profess to commit for a contempt, but for some matter appearing 
on the return, which could by no reasonable intendment be consi¬ 
dered as a contempt of the Court committing but a ground of com¬ 
mitment/palpably and evidently arbitrary, unjust, and contrary to 
every principle of positive law or national justice; I say, that in the 
case of such a commitment, (if it ever should occur, but which I 
cannot possibly anticipate as ever likely to occur,) we must look at 
it and act upon it as justice may require from whatever Court it 
may profess to have proceeded.” 

Thus, although where the warrant of commitment does not give ' 
particulars of the contempt, Courts will not enquire into the correct* 
ness of the finding that contempt has been committed, yet where the 
particulars of the alleged contempt are given, the Court can consider 
whether they amount to contempt. In the. Case of the Sheriff of 
Middlesex , 14 Littledale, J., observed as follows : 

“If the warrant declares the grounds of adjudication, this Court 
in many cases will examine into their validity; but if it does not, 
we cannot go into such an enquiry. Here we must suppose that the 
House adjudicated with sufficient reason; and they were the proper 

t 

judges.” 

See in this connection, also commentary on Arts. 32 and 226. 

In the execution of a warrant for arrest the officers of the House 
of Commons may break open the outer door of the house in which the 
person to be arrested is staying, where such breaking of the door is 
necessary. 15 But officers of 'the House of Commons who have a warrant 
of the Speaker to take a person therein named, although they may 
have a right to enter his house, and having been peaceably admitted, 
to search the house, they have no right, in case they do not find him, 
to remain there to await his return, and if they stay several hours in 
the house for that purpose, the y would be trespassers ab initio.™ 

12. (1840) 113 E R 419 (425): 11 Ad and El 273, Case of the Sherif f of Middlesex. 
(1811) 104 E R 501 (538) : 14 East 1 (150), Burdett v. Abbott. 

(1836) 12 E R 733 (741) : 1 Moo P C 59, Beaumont v. Barrett. 

(1705) 92 E R 232 (233) : 2 Ld Raym 1105, Regina v. Paty. 

[See also (1845) 116 E R 158 (175) : 10 Q B 411, Gossett v. Howard. (Warrant 
of Speaker is not to be construed with the strictness of warrant of commitment 
by a Justice of the Peace or other inferior jurisdiction, acting out of the ordi - 
nary scope of the Common Law, and therefore affords a valid defence to an ac¬ 
tion for imprisonment under it without any specific cause of the order of the 
House being assigned on the face of it — Reversing on appeal Howard V. Gossett 
10 Q B 359 : 116 E R 139.)] 

13. (1811) 104 E R 501 (558) : 14 East 1 (150, 151). 

14. (1840) 113 E R 419 (426) : 11 Ad and El 273. 

15. (1811) 104 E R 501 (563) ; 14 East 1, Burdett v. Abbott. 

16. (1842) Car and M 380 : 66 R R 871 (877), Howard v. Gossett . 
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The offences, which will be treated as breach of privilege by the 
Houses of Parliament, may be summed up under the following 
heads 17 :— 


“(1) Any act of disrespect to the House itself on the part of 
one of its members or by some person who is not a member; (2) an 
act of disrespect to, or an assault upon, an individual member of 
the House, or a reflection upon his character; (3) any interference 
with the procedure of the House or one of its committees; (4) any 
. interference with an officer of the House or other person employed 
by the House, in the performance of his duties; (5) a refusal to obey 
an order of the House or of one of its committees; or (G) an attempt 
to induce or procure another person to commit any such act.” 

11. Power to institute enquiries and examine witnesses_ 

The House of Commons, which forms the great inquest of the nation, 
has a power to institute inquiries and to order the attendance of 
witnesses and in case of disobedience, bring them in custody to the 
bar of the House for the purpose of examination. 1 In Kilbourn v. 
Thompson , 2 it was held by the Supreme Court of America that the 
House of Representatives of the United States had no power to compel 
the attendance of witnesses in an enquiry by a committee of the 
House, into the question whether a certain firm was indebted to the 
United States. It was held that if a person refused to give evidence 
before such committee, the House could not convict him for contempt. 
The decision proceeded on the ground that the House of Representa¬ 
tives was a purely legislative body and the powers and privileges of 
the House of Commons in England could not be attributed to the 
House of Representatives in their entirety, inasmuch as they were 
derived from the days when House of Commons had a judicial role as 
part of the High Court of Parliament. But this view has been criticised 
by Professor Willis in his Constitutional Law, 1936 Edition, 
page 146. He has also pointed out that either House of the Congress 
in the United States conducts, as a matter of fact, various kinds of 
inquiries and investigations and the contempt powers are exercised in 
connection with such investigations and enquiries. 

If there be a charge of contempt and breach of privilege and an 
order for the person charged to attend and answer it and a wilful 
disobedience of that order, the House of Commons has the power to 
cause the person charged to be taken into custody, and to be brought 
to the bar of the House to answer the charge. 3 

17. Halsbury’s Laws of England, 2nd Edition, Vol 24, p. 345. 
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Notes 11-14 


Either House of the Indian Parliament will, under cl. (3), have 
the above powers of the House of Commons, unless and until they are 
negatived by any law to be passed by the Parliament. 

12. Election Disputes. — Under the American Constitution, 
each House is made the judge of the election and qualification of its 
members. In deciding on these, it has the right to examine witnesses 
and inspect papers. 1 Under the Indian Constitution, disputes as to 
elections are not within the purview of either House of Parliament, but 
are to be decided by appropriate authorities as may be provided for by 
law (Art. 329). Questions of qualification and disqualification of 
members are to be decided by the President on getting the opinion of 

the Election Commission. (See Art. 103.) 

% 

13. Denial of right to vote — Remedy. — Under the English 
law, an action will lie against a Returning Officer for refusing to allow 
a voter to exercise his vote in an election to the Parliament. 1 This 
matter is not within the jurisdiction of the Parliament itself. 3 Under 
the Indian Constitution also, the same is the position. 

14. Expulsion of member _Under the English Constitution, 

although the House of Commons has, like the Houses of Parliament in 
India, no power to decide disputed elections, it retains its right to de¬ 
cide on the qualifications of any of its members to sit and vote in 
Parliament. If, in the opinion of the House, a member has conducted 
himself in a manner which renders him unfit to serve as a member of 
Parliament, he may be expelled from the House. Members have been 
expelled from the House of Commons upon various grounds, as for 
example, as being rebels, or as having been guilty of forgery, of per¬ 
jury or of misappropriation of public money, of corruption in the ad¬ 
ministration of justice or in public offices, or in the execution of their 
duties as members of the House, or of contempts and other offences 
against the House itself. 1 But unless the cause of expulsion of 
member by the House constitutes in itself a disqualification to sit and 
vote in the House of Commons, it is open to his constituency to re¬ 
elect him 3 The Houses of Parliament in India will also have similar 
power although under this Constitution the question of disqualification 
of member of Parliament is left for the decision of the President on 
taking the opinion of the Election Commission (Art. 103). 

Article 105 — Note 12 

1. (1881) 26 Law Ed 377 (386) '. 13 Otto 168, Kilbourn v. Thompson. 

Article 105 — Note 13 

1. (1703) 1 E R 417 (418) : 1 Brown 62, Ashby v. White . 

2. (1704) 92 E R 126 (139): 2 Ld Raym 937, Ashby v. White. (Holt C. J.’s mino¬ 
rity view, upheld by the House of Lords in appeal.) 

Article 105 — Note 14 

1. Halsbury’s Laws of England, 2nd Edition, Vol. 24, p. 355. 

1952 Cal 632 (Pr 37) [AIR V 39] : 1952 Cri L Jour 1454 (SB), Ansumali v. State 

of West Bengal. 

2. Halsbury’s Laws of England, 2nd Edition, Vol. 24, p. 355. ’ 
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15. Declaring seat vacant. — See ART. 101, NOTE. 4. 

16. Proof of proceedings of Parliament _Under S. 57 (4) 

of the Evidence Act, the Court is bound to take judicial notice of the 
course of proceedings of Parliament. This is also the law in England. 1 


106 . Members of either House of Parliament 
shall be entitled to receive such' salaries and allow¬ 
ances as may from time to time be determined by 
Parliament by law and, until provision in that respect 
is so made, allowances at such rates and upon such 
conditions as were immediately before the commence¬ 
ment of this Constitution applicable in the case of 
members of the Constituent Assembly of the Dominion 
of India, 

Government of India Act, 1935 

“29. Members of either Chamber shall be entitled to receive such 
salaries and allowances as may from time to time be determined by 
Act of the Federal Legislature and, until provision in that respect is 
so made, allowances at such rates and upon such conditions as were 
immediately before the date of the establishment of the Federation 
applicable in the case of members of the Legislative Assembly of the 
Indian Legislature.” 


Legislative Procedure 

107 . (1) Subject to the provisions of Articles 109 
and 117 with respect to Money Bills and other finan-' 
cial Bills, a Bill may originate in either House of 
Parliament. 

(2) Subject to the provisions of Articles 108 and 

109, a Bill shall not be deemed to have been passed 

by the Houses of Parliament unless it has been agreed 

to by both Houses, either without amendment Or with 

such amendments only as are agreed to by both 
Houses. 

(3) A Bill pending in Parliament shall not lapse 
by reason of the prorogation of the Houses. 

Article 105 — Note 16 

1. (1845) 85 E R 137 (141): 1 Saund 131, Lake v. King. (Petition to Parliament is 
a proceeding of Parliament.) 
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(4) A Bill pending in the Council of States which 
has not been passed by the House of the People shall 
not lapse on a dissolution of the House of the People. 

(5) A Bill which is pending in the House of the 
People, or which having been passed by the House of 
the People is pending in the Council of States, shall, 
subject to the provisions of Article 108, lapse on a 
dissolution of the House of the People. 

Government of India Act, 1935 

“30. (1) Subject to the special provisions of this Part of this Act 
with respect to financial Bills, a Bill may originate in either Chamber. 

(2) Subject to the provisions of the next succeeding section, a 
Bill shall not be deemed to have been passed by the Chambers of the 
Legislature unless it has been agreed to by both Chambers, either 
without amendment or with such amendments only as are agreed to by 
both Chambers. 

(3) A Bill pending in the Legislature shall not lapse by reason of 
the prorogation of the Chambers. 

(4) A Bill pending in the Council of State which has not been 
passed by the Federal Assembly shall not lapse on a dissolution of the 
Assembly. 

(5) A Bill which is pending in the Federal Assembly or which 
having been passed by the Federal Assembly is pending in the Council 
of State shall, subject to the provisions of the next succeeding section, 
lapse on a dissolution of the Assembly.” 

Cognate provisions 

Article 108 deals with joint sitting of both Houses in certain cases. Clause (5) 
of that article provides that a Bill may be passed at such a joint sitting notwith¬ 
standing that a dissolution of the House of People has intervened. 

Article 109 deals with special procedure in respect of Money Bills. 

Article 117 deals with special provisions as to financial Bills. 

Legislative powers — Distribution of legislative powers between the Parlia¬ 
ment and the Legislatures of States, see Chapter I of Part XI. 

Synopsis 

6. Resolutions of Houses of Parlia¬ 
ment. 

7. Amendment. 

8. Vacancy in membership. 

9. Prorogation of Parliament — 
Clause (3). 

10. Lapsing of Bills on dissolution 
of Parliament—Clauses (4) and 
(5). 

1. Analogous law.—(1) Article 196 is the corresponding provi¬ 
sion relating to State Legislatures. 


1. Analogous law. 

2. BilL 

3. Initiation of legislation. 

A. Money Bills. 

5. When can a Bill be said to be 
passed by Parliament ? 

(a) General. 

(b) Constitutional changes pend¬ 

ing a Bill. 
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(2) This article is practically modelled on S. 30 of the Govern- Article 107 

ment of India Act, 1935. Notes 1-5 

(3) Section 63 of the Government of India Act, 1919, was 
continued in force under the Government of India Act, 1935. The 
second para of this section corresponds to cl. (2) of this article. 

2. Bill. — The Dictionary gives the meaning of this word as the 
draft of a proposed Act of Parliament. 

3. Initiation of legislation. — Under cl. (1), the power of 
initiating legislation on any subject is given to either House of Parlia¬ 
ment by its being provided that bills may originate in either House of 
Parliament. But exceptions are made in the case of Money Bills and 
other financial Bills, which have to originate only in the House of the 
People. Under Art. 109 (1 , a Money Bill shall not be introduced in 
the Council of States. 


4. Money Bills —As to definition of ‘Money Bills’ see Art. 110. 
Under Art. 109, Money Bills should not be introduced in the Council 
of States. Under cl. (2) of this article, read with Art. 109, a Money 
Bill can become law even though it is not accepted by the Council of 
States and has only the support of the House of the People. These 
provisions give the control of the purse to the House of the People 
and are a basis of the principle of ministerial responsibility and the 
Parliamentary system, already discussed under Arts. 74 and 75. 

5. When can a Bill be said to be passed by Parliament?_ 

Under Art. 79, the Parliament is to consist of the two Houses of 
Parliament and the President. Hence, it is clear that a Bill cannot be 
said to be passed by Parliament unless it is passed by both the Houses 
of Parliament and is assented to by the President. 1 This is the general 
rule. This rule is subject, however, to exceptions in the case of Money 
Bills to which certain special provisions are applicable. (See Art. 109.) 
In the case of a Money Bill it is deemed to be passed by both the 

. Houses, under certain circumstances, although it is not agreed to by 
the Council of States. 

Clause (2) says that Bills should be “agreed to” by both the 
Houses. This means that the Bill should be agreed to by both the 
Chambers, by each of them successively passing it. 2 As to a joint sitting 
of both the Houses, see Art. 103. When a Bill is amended in either 
House, such amendment must also be agreed to by both the Houses. 
Where a Bill originating in the lower House and passed by it comes 
before the upper House, by which it is amended and is passed with the 
amendment, the Bill will have to go before the lower House again for 
the amendments to be pass ed by that House. 8 Till the amendments 

Article 107 —Note 5 

1. (1875) 2 Ch D 9 (12) : 24 W R (Eng) 495, Ex parte Rashleigh. 

2. 1945 F C 25 (30) [AIR V 82] : 1945 F C R 1 : I L R (1945) Kar (FC) 39 (FC) 
Umayal Achi v. Lalcshmi Achi. 

3. 1961 All 674 (680) (Pr 22) [A I R V 38 C 182] : I L R (1952) 2 All 46 (FB) 
Suryapal Singh v. TJ. P. Government. 
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are passed by the lower House, although the Bill in a sense has)been 

passed by both the Houses, it should still be deemed as pending in the 
Legislature. 4 

As regards the question as to when a Bill can be said to be passed 
by a House, the provisions of Art. 100 may be referred to. Under that 
article, the Bill should be passed by the majority of the members 
present at the meeting. The quorum for the meeting is one-tenth of 
the total number of members of the House. Either House of Parlia¬ 
ment shall have power to act notwithstanding any vacancy thereof. 

The process of law-making is not completed till the assent of the 
President is received under Art. Ill after the Bill has been passed by 
both the Houses. 5 Hence, the question whether an Act was or was not 
within the competence of the Legislature should be determined with 
reference to the date when the President’s assent is received. Till then 
the Bills are only resolutions passed by Parliament, and it is a well- 
established principle that mere resolutions of either House of Parlia¬ 
ment are not law. 

The question of change in the competence of the Legislature 
pending the passing of the Bill into a law, can arise only by the 
amendment of the Constitution during such pendency. Such a question 
arose under the Government of India Act, 1935, with reference to the 
Hindu Women’s Rights to Property Act, 1937. The Bill in that case 
had been passed by the Legislative Assembly before the coming into 
force of Part III of the Government of India Act, 1935, on the 1st of 
April 1937. The Bill was passed by the Council of State and received 
the assent of the Governor-General subsequently. The Act made a 
difference in regard to the legislative power of the Central Legislature 
and transferred devolution of agricultural land to the jurisdiction of 
the Provincial Legislature from the Central list, so that when the bill 
was passed by the Central Assembly, the Central Legislature had 
power to legislate with regard to devolution of agricultural land, 
while at the date when the Bill was passed by the Council of State 
the Central Legislature had lost this power. On a reference to the 
Federal Court under S. 213 of the Government of India Act, 1935, 
(corresponding to Art. 143 of the present Constitution) by the 
Governor-General, it was held by the Federal Court that the com¬ 
petency of the Central Legislature should be determined with reference 
to the date on which the Bill received the assent of the Governor- 
General and that, therefore, though the Act was not wholly ultra 
vires yet it would not affect devolution of agricultural land in the 
Provinces. 6 This view was subsequently followed by the Federal Court 

4. 1951 All 674 (Pr 22) [A IRV38C 182] :ILR (1952) 2 All 46 (FB), Surya - 
pal Singh v. U. P. Government. 

5. See 1945 F C 25 (31) [A I R V 32] : 1945 F C R 1 : I L R (1945) Ear (FC) 39 
(FC), Umayal Achi v. Lalcshmi Achi. (Case under Government of India Act of 
1935, Sch. 9, S. 68 corresponding to Art. 111.) 

fj. 1941 F C 72 (74, 75) [AIR V 28] (FC), In re Hindu Women's Rights to Pro¬ 
perty Act. ... ... - " ; 
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in Umayal Achi v. Lalcshmi Achi. 7 

"When it is said that a Bill should be passed by both the Houses 
of Legislature before it can become law, it is clear that the identity of 
the Legislature as well as of the Bill should be the same throughout 
the life of the Bill till it receives the assent of the head of the State. 
The validity of the Hindu Women’s Rights to Property Act, 1937, was 
questioned with reference to both these matters in the above cases 
decided by the Federal Court. It was contended, firstly , that the 
Central Legislature ceased to be the same Legislature after the coming 
into force of Part III of the Government of India Act of 1935, and 
secondly , that owing to change in the legislative power of the Central 
Legislature under the new Act, the Bill as passed by the Council of 
States and assented to by the Governor-General could not be regarded 
as being identical with the Bill that had been passed by the Legislative 
Assembly. 

Both these contentions were rejected by the Federal Court. It was 
held with reference to the provisions of Ss. 316, 317 and other provi¬ 
sions of the Government of India Act, 1935, that there was no t change 
in the identity of the Central Legislature. With regard to the identity 
of the Bill, it was held that although the Bill was expressed in general 
terms without excluding agricultural lands in the Governors’ Provinces 
and although as a result of the changes in the distribution of the legis¬ 
lative powers, the subject of the devolution of agricultural land was 
removed from the jurisdiction of the Central Legislature and although 
this meant that the Act as passed could not affect the devolution of 
agricultural lands in the Governors’ Provinces, this did not mean that 
the Bill underwent any amendment in the Council of State and ceased 
to be the same Bill as had been passed by the Legislative Assembly. 

In determining the question whether a Bill was passed by the 
Houses of the Legislature, it is open to the Court to look into the 
details of the actual procedure of enactment by a Legislature notwith¬ 
standing the publication of the Act in the Gazette. 8 

6. Resolutions of Houses of Parliament. — As seen in notes 
on Art. 105, resolutions of either House of Parliament have not the 

force of law. 1 Even resolutions passed by both Houses of Legislature 
will not have the force of law. 3 

7. Amendment.— If a Bill is amended when it is before either 
House of Parliament, the amendment must also be agreed to by 

7. 1945 F C 25 (31) [AIR V 32] : 1945 F C R 1 : ILR (1945) Kar (FC) 39 (FC). 

S. 1945 F C 25 (37, 42) [AIR V 32]: 1945 F C R 1: ILR (1945) Kar (FC) 39 (FC), 
TJmayal Achi v. Lalcshmi Achi. (AIR 1941 FC 12 (FC) and May's Parliamentary 
Practice, Edn. 13, p. 444 et seq, Rel. on.) 

Article 107 — Note 6 

Maim ^ ^ ^ 274, 275) t 53 L J Q 13 209, Bradlaugh v. Gossett. 

(1839) 112 E R 1112 (1153, 1154) : 9 Ad and El 1, Stockdale v. Hansard. 

2 * ^ 49 r F C 175 ( 19 °) (Pr 47) [AIR V 36 C 30]: 1949 F C R 595: ILR 28 Pat 703: 

50 Cri L Jour 897 (FC), Jatindra Nath v. Province of Bihar . 
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Notes 7-8 


both the Houses. Where a Bill is passed by the lower House and eomea 
before the upper House, which amends the Bill and passes it in the 
amended form, the Bill will have to go before .the lower House again 
for the amendments being passed by such House (See Note 5). 

“Amendment” is a question of fact. It must not be mixed up 
with the question of construction or legal presumption.' Where, there¬ 
fore, after a Bill has been passed by the lower House and pending its 
passage in the upper House, there is a change in the legislative powers 
of the Legislature, as a result of which the Legislature loses its powei* 
to legislate upon a certain subject which is covered by the Bill, it 
cannot be contended that the Bill was amended by the upper House by 
the omission of such subject from the Bill. Unless there is an actual 
amendment by the upper House, it cannot be said that the Bill has been 
amended by it. Nor can it be said that the Bill as passed by the upper 
House is not the same as the Bill passed by the lower House, merely 
because of the change in the legislative powers of the Legislature in 
the interval. 1 

8. Vacancy in membership—Under Art. 100, cl. (2), either 
House of Parliament shall have power to act notwithstanding any 
vacancy in the membership thereof. In Umayal Achi v. Lakshmi Achi,* 
the question arose whether the withdrawal of members representing 
Burma from the Central Legislature on the separation of Burma on 
the passing of the Government of India Act, 1935, affected the identity 
of the Central Legislature so as to make it a different body afterwards. 
It was held by the Federal Court that the withdrawal of the representa¬ 
tives of Burma did not make the Central Legislature a different body 
so as to affect pending legislation. On this point it was observed by 

Spens, C. J.. as follows : 

“I turn now to the question whether by reason of cl. 8, Govern¬ 
ment of India (Commencement and Transitory Provisions) Order. 
1936, the Indian Legislature, after the vacation of their seats under 
that clause by the members elected or nominated to represent Burma 
or Burma constituencies, was so radically different in composition 
as no longer to be the same Legislature as prior to 1st April 1937, 

It is obviously clear that by absence voluntary or through illness of 
members, or by vacancy of seats owing to death the Indian Legis¬ 
lature constantly and continuously varies in composition from day 
to day. Neither before nor after 1st April 1937, was it a requirement 
of the continuity of existence of the Indian Legislature that there 
should be elected or nominated members for all seats, still less that 
all elected and nominated members should be present. It follows, in 
my opinion, that by a proper enactment binding upon the Legis- 


Article 107 — Note 7 

1. 1945 F C 25 (30, 31, 45) [AIR V 32] : 1945 F C R 1 : ILR (1945) Kar (FC) 39 
(FC), Umayal Achi v. Lakshmi Achi. 

Article 107 — Note 8 

• • • 0 

1. 1945 F C 25 (38, 39) [AIK V 32]: 1945 F C B 1: ILR (1945) Ear (FC) 39 (FC). 
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lature, the compulsory vacation of some members of their seats does 
not and cannot ipso facto cause the continuing Legislature, less 
those members, to be a different Legislature in law. Indeed, the very 
opposite deduction, namely, that it is the same Legislature carrying 
on without the excluded members, seems to me to be the proper one 
to be drawn from the provisions in question.” 


9. Prorogation of Parliament — Clause (3). _ Under 

Art. 85 (2), the President may from time to time prorogue the Houses 
or either House of Parliament. (As to meaning of prorogation, the 
distinction between prorogation, adjournment, etc., see notes on art. 85). 
Under cl. (3) of this article, it is provided that the prorogation of the 
Houses of Parliament does not cause a Bill pending in Parliament to 
lapse. There is a similar provision in Art. 196 with reference to State 
Legislatures. With regard to that provision it was held by the Supreme 
Court in State of Bihar v. Kameshwar Singh 1 that notwithstanding 
the prorogation of a State Assembly before the commencement of the 
Constitution, a Bill which had been introduced into such Assembly 
prior to prorogation did not cease to be pending within the meaning of 
Art. 31 (4) of the Constitution on such prorogation. 

The law as stated in cl. (3) of this article is different from the 
English law under which prorogation as well as dissolution of Parlia¬ 
ment causes a Bill pending in Parliament to lapse. In this connection, 

the following passage from Halsbury’s Laws of England 2 may be 
quoted : 

It is a recognised rule of parliamentary procedure that, in 
addition to bringing a session of Parliament to a conclusion, a proro¬ 
gation puts an end to all business which is under the consideration 
of either House at the time of such prorogation. In both Houses 
therefore, any proceedings either in the House or in any committee 
of the House lapse with the session, and any Bill which does not 
receive the Royal Assent before Parliament is prorogued must be 
reintroduced as a new Bill in a subsequent session.” 

c QA Th f 6 J aW aS sfcatecl in cl * is the sa me as under sub-s. (3) of 
b. dU of the Government of India Act, 1935. 


10. Lapsing of Bills on dissolution of Parliament _ 

Clauses (4) and (5). _ Under Art. 83 the Council of States is not 
subject to dissolution. It is only the House of the People that is subject 
to dissolution under this Constitution. It is dissolved automatically on 

IT i M fi , Ve , r rs 0r by the Presi(3ent any time before. The 
ules in els. (4) and (5) as to the effect of dissolution of the House of 

——g°P e > on pending Bills, may be summed up as follows: If the Bill 


nrucie iu/ 


<Pr 205) [A 1 K V 39 ] : 1952 S C K 889, 1020 and 1056 : ILR 3] 

t S«r« a 'L 1 I 9 |I A i 1 61 r, (P ' 8 °* (Pr 2 ; 2) [AIR V 38 C W*l: ILR (1952) 2 All 46 (FB) 

on an appeal L^anT^lZZT.^ 

2. Halsbury’s Laws ol England (2nd Ed.) Vol. 24, p. 268. 
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Article 107 
Note 10 


Joint sitting 
of both Houses 
in certain cases 


is pending in the House of the People, it lapses in all cases on the 
dissolution of the House, irrespective of the question in which House it 
Originated. Thus, a Bill originating in the Council of States and passed 
by it and pending before the House of the People at the time of the 
dissolution of the House will lapse on such dissolution. But in the 
case of a Bill pending before the Council of States, it will lapse only 
if it has originated in the House of the People. If a Bill has originated 
only in the Council of States and is still pending before the Council of 
States, the dissolution of the House of the People will not cause the 
Bill to lapse. 

As seen in the notes on Art. 85, uncJer the English law, it is the 
Parliament as a whole that is dissolved and not the House of Commons 
alone. Hence, the dissolution of Parliament causes all the pending Bills 
to lapse and the question before which House the Bill is pending will 
not arise. 

In Alan GledhilPs The Republic of India it is stated at page 118 
as follows: “A Bill pending in the Council of States does not lapse on a 
dissolution of the House of the People.” This unqualified statement does 
not seem to be correct. It is only a Bill pending in the Council of 
States, which has not been passed by the House of the People, that does 
not lapse on the dissolution of that House (cl. 4). Under cl. (5) a 
Bill which, having been passed by the House of the People, is pending 
in the Council of States, lapses on the dissolution of the House of the 
People. In other words, although a Bill is pending in the Council of 
States , it lapses under certain circumstances on the dissolution of the 
House of the People. 


108 . (1) If after a Bill has been passed by one 
House and transmitted to the other House— 

(a) the Bill is rejected by the other House; or 

(b) the Houses have finally disagreed as to the 
amendments to be made in the Bill; or 

(c) more than six months elapse from the date 
of the reception of the Bill by the other 
House without the Bill being passed by it, 

the President may, unless the Bill has lapsed by rea¬ 
son of a dissolution of the House of ’the People, notify 
to the Houses by message if they are sitting or by 
public notification if they are not sitting, his inten¬ 
tion to summon them to meet in a joint sitting for the 
purpose of deliberating and voting on the Bill; 
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Provided that nothing in this clause shall apply Article 108 
to a Money Bill. 

(2) In reckoning any such period of six months 
as is referred to in clause (1), no account shall be taken 
of any period during which the House referred to in 
sub-clause (c) of that clause is prorogued or adjourn¬ 
ed for more than four consecutive days. 

(3) Where the President has under clause (1) 
notified his intention of summoning the Houses to 
meet in a joint sitting, neither House shall proceed 
further with the Bill, but the President may at any 
time after the date of his notification summon the 
Houses to meet in a joint sitting for the purpose spec- 

fied in the notification and, if he does so, the Houses 
shall meet accordinglv. 

O 

(4) If at the joint sitting of the two Houses the 
Bill, with such amendments, if any, as are agreed to 
in joint sitting, is passed by a majority of the total 
number of members of both Houses present and 
voting, it shall he deemed for the purposes of this 
Constitution to have been passed by both Houses: 

Provided that at a joint sitting— 

(a) if the Bill, having been passed by one 

House, has not been passed by the other 

House with amendments and returned to 

the House in which it originated, no 

amendment shall be proposed to the Bill 

other than such amendments (if any) as are 

made neqpssary by the delay in the passage 
of the Bill; 

(b) if the Bill has been so passed and returned, 

only such amendments as aforesaid shall 

he proposed to the Bill and such other 

amendments as are relevant to the matters 

with respect to which the Houses have not 
agreed; 



1004 


JOINT SITTING OF BOTH HOUSES 

Article 108 and the decision of the person presiding as to the 

amendments which are admissible under this clause 
shall be final. 

(5) A joint sitting may be held under this article 
and a Bill passed thereat, notwithstanding that a dis¬ 
solution of the House of the People has intervened 
since the President notified his intention to summon 
the Houses to meet therein. 

Government of India Act, 1935 

31. (1) If after a Bill has been passed by one Chamber and trans¬ 
mitted to the other Chamber— 

(a) the Bill is rejected by the other Chamber; or 

(b) the Chambers have finally disagreed as to the amend¬ 
ments to be made in the Bill; or 

(c) more than six months elapse from the date of the recep¬ 

tion of the Bill by the other Chamber without the Bill 
being presented to the Governor-General-for his assent, 

the Governor-General may, unless the Bill has lapsed by rea¬ 
son of a dissolution of the Assembly, notify to the Chambers, 
by message if they are sitting or by public notification if they 
are not sitting, his intention to summon them to meet in a 
joint sitting for the purpose of deliberating and voting on the 

Bill: 

Provided that, if it appears to the Governor-General that the Bill 
relates to finance or to any matter which affects the discharge of his 
functions in so far as he is by or under this Act required to act in his 
discretion or to exercise his individual judgment, he may so notify 
the Chambers notwithstanding that there has been no rejection of or 
final disagreement as to the Bill and notwithstanding that the said 
period of six months has not elapsed, if he is satisfied that there is no 

reasonable prospect of the Bill being presented to him for his assent 

▼ 

without undue delay. 

In reckoning any such period of six months as is referred to in 
^ this sub-section, no account shall be taken ^ any time during which 

the Legislature is prorogued or during which both Chambers are ad¬ 
journed for more than four days. 

(2) Where the Governor-General has notified his intention of 
summoning the Chambers to meet in a joint sitting, neither Chamber 
shall proceed further with the Bill, but the Governor-General may at 
any time in the next session after the expiration of six months from 
the date of his notification summon the Chambers to meet in a joint 
sitting for the purpose specified in his notification and, if he does so, 
the Chambers shall meet accordingly: 
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Provided that, if it appears to the Governor-General that the Bill 
is such a Bill as is mentioned in the proviso to sub-section (1) of this 
section, he may summon the Chambers to meet in a joint sitting for 
the purpose aforesaid at any date, whether in the same session or in 
the next session. 

(3) The functions of the Governor-General under the provisos to 
the two last preceding sub-sections shall be exercised by him in his 
discretion. 

(4) If at the joint sitting of the two Chambers the Bill, with such 
amendments, if any, as are agreed to in joint sitting, is passed by a 
majority of the total number of members of both Chambers present 
and voting, it shall be deemed for the purposes of this Act to have 
been passed by both Chambers: 

Provided that at a joint sitting— 

(a) if the Bill, having been passed by one Chamber, has not 
been passed by the other Chamber with amendments 
and returnel to the Chamber in which it originated, no 
amendment shall be proposed to the Bill other than 
such amendments (if any) as are made necessary by the 
delay in the passage of the Bill ; 

(b) if the Bill has been so passed and returned, only such 

amendments as aforesaid shall be proposed to the Bill 
and such other amendments as are relevant to the 
matters with respect to which the Chambers have not 
agreed, 

and the decision of the person presiding as to the amendments 

which are admissible under this sub-section shall be final. 

(5) A joint sitting may be held under this section and a Bill 
passed thereat notwithstanding that a dissolution of the Assembly has 
intervened since the Governor-General notified his intention to sum¬ 
mon the Chambers to meet therein.” 

1. Scope of the article. —This article lays down the procedure 
to be followed in case of conflict between the two Houses of Parlia¬ 
ment. It has been seen under Art. 107 that as a general rule a Bill 
should be passed by both the Houses before it can become law. If a 
Bill is passed by one House but rejected by the other or if certain 
amendments are proposed by one House which are not accepted by-the 
other House, the Constitution does not treat the Bill as finally defeated, 
but provides a further method for seeing whether it can be made into 
law. This method is the joint sitting of both the Houses of Parliament 
and the Bill being considered by the Parliament in such joint sitting. 
This method of joint sitting applies not only to the two cases mention^ 
above but also where a Bill is passed by one House and sent to the 
other and for a period of six months thereafter, the latter House does 
not pass it. In all these cases, the President has the power of notifying 
bis intention to summon the two Houses for a joint sitting and then 
to summon them for such sitting. 


Article 1C8 
Note 1 
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Note I 


Special proc.. \ 
dure in respect 
oi Money Bills. * 


1^06 PROCEDURE AS TO MONEY BILLS 

At such sitting of both the Houses, the Speaker of the House of 
the People is to be the President (Art. 118 (4)). If the Bill is passed 
by a majority of the members of both the Houses, who are present at 
the joint sitting, it is deemed as passed by both the Houses, although 
the normal rule under Art. 107 is that a Bill should be passed by each 
House separately. 

In order to avoid further delay in the passage of a Bill, the 
proviso to cl. (4) forbids the introduction of new amendments at the 
stage of'the joint sitting. 

Even if the House of the People is dissolved after the President 
has notified his intention of summoning the Houses for a joint sitting, 
such joint sitting may be held. 

The procedure of joint sitting in case of difference of opinion 
between the two Houses does not apply to Money Bills for which a 
special procedure is prescribed under Art. 109, the result of which is 
that in regard to Money Bills, the House of the People has the pre¬ 
dominant voice and such Bills may be passed notwithstanding the 
opposition of the Council of States. 

The corresponding provision in regard to State Legislature is 
contained in Art. 197. But the procedure there laid down for the 
purpose of solving conflicts between the Legislative Assembly which is 
the lower House and the Legislative Council, which is the upper House, 
is different. Under Art. 197, the method of joint sitting of the two 
Houses has not been adopted. The effect of that article is practically 
to enable a Bill passed by the Legislative Assembly to become the law 
in spite of the opposition of the Legislative Council if the Bill is passed 
by the Legislative Assembly twice, and is also submitted to the 
Legislative Council twice for consideration. The provision in Art. 197 
follows the principle of the Parliament Act, 1911 (1 & 2 Geo. V, 
Ch. 13) in England, under which the House of Lords has only a delaying 
power with regard to the Bills passed by the House of Commons and 
is powerless to prevent from coming into existence any Act which the 
House of Commons is bent upon passing. 

Article 108 is, however, based upon.S. 31 of the Government of 
India Act, 1935, which also contained the method of joint sitting as a 
device for resolving deadlocks. This method has been adopted in the 
Australian Constitution also. (See S. 57 of the Commonwealth of 
Australia Constitution Act, 1900 (G3 & 64 Yict. Ch. 12).) 


_(1 A Money Bill shall not be introduced 

iiT ; he Council of States. 


109 . 


(2) After a Money Bill has been passed by the 
House of the People it shall be transmitted to the 
Council of States for its recommendations and the 
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Council of States shall within a period of fourteen Article 109 

days from the date of its receipt of the Bill return the Note 1 
Bill to the House of the People with its recommenda¬ 
tions and the House of the People may thereupon 
either accept or reject all or any of the recommenda¬ 
tions of the Council of States. 

(3) If the House of the People accepts any of the 
recommendations of the Council of States, the Money 
Bill shall be deemed to have been passed by both 
Houses with the amendments recommended by the 
Council of States and accepted by the House of the 
People. 


(4) If the House of the People does not accept any 
of the recommendations of the Council of States, the 
Money Bill shall be deemed to ha.ve been passed by 
both Houses in the form in which it was passed by 
the House of the People without any of the amend¬ 
ments recommended by the Council of States. 

(5) If a Money Bill passed by the House of the 
People and transmitted to the Council of States for 
its recommendations is not returned to the House of 
the People within the said period of fourteen days, it 
shall be deemed to have been passed by both Houses 
at the expiration of the said period in the form in 
which it was passed by the House of the People. 

Government of India Act, 1935 
Note. —See S. 37 reproduced under Art. 110. 

Cognate provisions 

Provisions as to introduction and passing of Bills other than Money Bills— 
See ART. 107. 

Money Bills—Transmission of, to the Council of States—Certificate of the 
Speaker—See ART. 110 (4). 

1. Scope of the article _This article deals with the procedure 

with regard to Money Bills. A Money Bill is defined in Art. 110. In 
the case of other Bills, the normal procedure is that the Bill can be 
introduced into either House of Parliament and also should bo agreed 
to by both the Houses of Parliament either separately or in joint , 
session. But this procedure does not apply to Money Bills. Money iBil 1 * 

• »>?(*» 

» r,r.' >.'r 
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Article 109 are practically in the absolute control of the House of the People. 

Note 1 Firstly , a Money Bill cannot he introduced in the Council of States; 

it can only be introduced in the House of the People. Secondly , it need 
not be assented to by the Council of States at all, in order to be 
deemed as having been passed by both the Houses of Parliament. In 
fact, a Money Bill after having been passed by the House of the People 
is only sent to the Council of States for its recommendations. The 
House of the People is not bound to accept any of the recommenda¬ 
tions made by the Council of States. If the Council of States does not 
return to the House of the People within a period of 14 days a Money 
Bill with its recommendations, the Money Bill will be deemed as passed 
by both the Houses of Parliament in the form in which it was passed 
by the House of the People. The right to vote supplies is perhaps the 
greatest privilege accorded to a legislative body. 1 Under the Constitu¬ 
tion of India this right is practically the exclusive right of the House 
of the People. 

Article 109 — Note 1 

1. 1925 Cal 373 (382) [AIR V 12] (DB), Shankar Roy v. U. E. A. Cotton. 
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Overflooking of Precedents lena* to 

Erroneous Decisions 

"Ignorance of the Judge la the misfortune of the Innocent.” Latin Maxim. 

(1953) 40 A. I. R. 1953 S. C. 478 (Pr. 20) _ “It cannot bo disputed that the 
High Court, even though it was hearing an appeal from an order of acquittal, had full 
powers to review the entire evidence on the record and reach its own conclusion that 
the acquittal order should be set aside. But, as the Privy Council pointed out in 
Sheoswarup v. Emperor , A/i. R 1934 P. C. 227 (2) in exercising these powers the High 
Court should and will always give proper weight and consideration to such matters 

as :.The High Court, in our opinion, did not clearly keep before it these rules 

and principles well known and recognised in the administration of criminal justice.” 

(1953) 40 A. I. R. 1953 S. C. 473 (Pr. 7) — “It is unfortunate that the last 

mentioned case ( i. e. (1919) 29 Tax cas 395) was not brought to the notice of the 

High Court before the judgment under appeal was delivered. ” 

(1952) 39 A. I. R. 1952 S. C. 358 (361) (Pr. 12) _ “ This decision (Md. 

Keramuttullah Miah v. Kcamutulla, a. i. r. 1919 cal. 218) was reached on 19-7-1918, 

i. e. almost 5 months after the decision of their Lordships of the Privy Council (in a.i.r. 
1918 p. c. 11), but it does not appear that the ruling was brought to the notice of the 
learned Judges of the Calcutta High Court.” 

(1953) 55 Punjab L. R. 158 (163) (S. C.) — “It seems to us that the attention 
of the High Court was not drawn to this Court’s decision in Suraipal Singh's casei A.I.R. 
1952 s. c. 52) wherein it was pointed out that .... compelling reasons.” 

(1943) 30 A. I R. 1943 Privy Council 189 (191)_In an appeal from Allaha¬ 

bad the question for decision involved was as to the inherent power of the Court to grant 
restitution to the successful defendant. Their Lordships observed: “Tho decision of the 

Board in A. i. R. 1919 p. c. 55 was not cited in either of the Courts in India.The 

application now before the Board .... invoked the powers of the learned Subordinate 
-Judge to assess the sum due by way of restitution .... by the method laid dow T n in 
A. i. r. 1919 P. c. 55, ... For this purpose the case must go back to the Court of the 
Subordinate Judge. . . .” 

(1922) 9 A. I. R. 1922 Privy Council 11 (13)_Section 89, T. P. Act, 1882 , 

ended after providing for the decree “and thereafter the defendants’ right to redeem 
and the security shill both be extinguished.” These words do not occur in either the 
foreclosure section of the Act of 1882 or the corresponding rule of o. 34, Civil P. C. 

“The difficulty which had arisen as to these words in several cases, e.g., V anmika- 
linga v. Ghidambara, (1905) i. l. r. 29 Mad. 37 — which case, it may be mentioned, 
does not seem to h ive been brought to the notice of the Board in 11et Rani's case , a.i.r. 
1918 P. c. 34 —therefore no longer arises.” 

A. I. R. 195 4 All. 252 (Vol. 41 C. N. 137 Pr. 7) — “No reference was made 

in that case (viz. in ‘Amiitsar Sugar Mill Go. Ltd. v. Commr, Sales Tax, U. P. 

Lucknow , A. i. R. 19")2 all. 816) to the decisions in the cases of Kashi Prasad , 
A. i. R. 1932 ALL 598 and Gulab Ghand , A. i. R. 1931 all. 673. It also goes against the 
doctrine of ‘Nursing Sahai v. Sheo Prasad, A. I. R. 1918 all. 38J (fb). ” 

I. L. R. 1954 Hyderabad 650 (654) (F.B.) — “But unfortunately it was not 
brought to the notice of Hashim Ali, J. (in 36 Deccan L. R. 909) that the Full Bench 
case on which he had based his conclusions was set aside on review and the question 

was reheard and a contrary rule.was laid down The latter judgment of the 

Full Bench would be found reported in 18 Deccan L. R. 101. ” 

A. I. R. 1954 Madras 592 (Vol. 41 C. N. 218 Pr. 8)— “Had the attention 

of the learned Judge (i. e. Chandra Reddi J. in (1951) 2 Mad. L. J. 26) been drawn to 

the decision in a. j. r. 1934 Mad. 337 and the observations at page 3 42 . 

probably the learned Judge would not have taken the view he took. ” 

A. I. R. 1954 Madras 488 (Vol. 41 C. N. 183 Pr. 7) — “It is unfortunate 
that a later Full Bench decision of this Court in Srinivasa v. Swaminatha, A. I. R. 
1944 Mad. 359 was not brought to the notice of the learned l^istrFt Judge, though it 
was decided prior to the date of the judgment of the lower Coy.rt. ” 

Side pp. 1954 (4 pp.) 







OvERLoorua op Precedents leads to Erroneous Decisions 

> f 

(1953) 40 A. X. R # 1953 All. 722 (723) (Pr. 8). — "Learned counsel in support 
of this contention has cited two Single Judge’s decisions of this Court, in a. i. r. 1964 
all. 976 and A. i. R. 1950 all. 726. As against these, there is a Division Bench decision 

of this Court in A. i. r. 1929 all. 322 .. Both the decisions by the learned 

single Judges, cited above were subsequent to this Bench decision, but neither of the 
two learned single Judges took notice of this case or of the reasons given in for the view 


(1953) 40 A. I. R. 1953 Cal. 1 (6) (Pr. 33). _ "In this decision (a. i. R. 1949 

cal. 622) no reference is made either to Doya Narain Ternary's case , 14 cal. 256 or to the 
decision in Bodrick's case , 40 cal. 308, the two most important and relevant authorities 
of this Court on the point. While the decisions in 14 cal. 256 and 40 cal. 308 are binding 
on me, the decision m Civil Revision of the Division Bench in Dominion of India v. 
Jagdish Prosad Pannalal , a Firm , A. I. r. 1949 cal. 622 is not so binding. A decision 
which fails to notice the ruling authorities of the Court on the point loses much of its 
binding character and has little persuasive force.” 

(1953) 40 A. I. R. 1953 Nagpur 58 (64) (Pr. 29) (D.B.) — “Finally we were 

referred to the decision in Molid. Azar Hussain v. The State of Bihar , A. I. R. 1952 

pat. 220. In that case.operative. If by this the learned Judges mean that 

the power to repeal statute can be delegated by the Legislature, their view is not in 
consonance with the decision in — The Delhi Laivs Act case — a. i. r. 1951 s. c. 332 
(pr. 14) which, though decided before this case does not appear to have been noticed by 
the learned Judges.” 

(1953) 40 A. I. R. 1953 Orissa 117 (118, 119) (Prs. 1, 5) (S.B.) _ "The 
decision of the Privy Council in A. i. R. 1948 P. c. 102 was not cited before us when we 
decided A. i. R. 1952 orissa 281. We followed the earliar Full Bench decision of the 
Madras High Court reported in Sreeramulu Chetty v. Commissioner of Income-tax , 
Madras , A. I. R. 1939 Mad. 709 (f.b.) and took a contrary view.” 

(195$) 40 A. I. R. 1953 Punj. 194 (195) (Pr. 7) (DB). — Per Weston J . — 
"Achhru Ram J. in the case relied upon by the trial Court, which appears in A. I. R. 
1949 e. p. 373, seems to have placed reliance upon a view expressed by Munro J. of 
the Madras High Court in a case reported in In re Bommareddi Somireddi t 5 md. cas. 
974 (Mad.) and it does not seem to have been brought to his notice that Munro J. was a 
party to the later Full Bench and in that case stated that he was now satisfied that the 
view he formerly took was erroneous and that a mere demand for payment could not 
have the effect of changing the pre-existing relationship of debtor and creditor.” 

(1952) 39 A. I. R. 1952 Punj. 79 (80) (Pr. 5). — 1 ‘Besides, the attention of the 
learned Chief Justice deciding Kirpa v. Bakhish Singh's case ( (1948) 50 pun. L. R. 220) 
was not drawn to the previous judgments of the Lahore High Court in Gurdit Singh 
v. Barua , a. i. r. 1933 Lah. 1005 and Munshi v. Niranjan Singh , a.i.R. 1937 Lah. 701.” 


(1952) 39 A. I. R. 1952 Tra-Co. 482 (485) (FB). — Koshi C. J. — “We 

consider it unfortunate that the attention of the learned Judges in Gunnamudhayan 
Pakkianathan v. Sirkar , A. I. R. 1950 Tra-Co. 5 was not invited to either of the statutory 
provisions referred to above or to the case in Sirkar v. Ittycheria , 1935 Trav-L. T. 
524. The learned Sessions Judge who tried the case (sessions case no. 14 of 1123 of 
the Nagercoil Sessions Court) which gave rise to Gunnamudayan Pakkianathan v. 
Sirkar was bound by decision in Sirkar v. Ittycheria , 1935 Trav. L. t. 524. The Evidence 
Act and the Identification of the Prisoners Act had long been passed into law when the 
trial in the later ca took place. It is remarkable that the Public Prosecutor or the 
defence counsel did not bring to the notice of the Judges of this Court the relevant 

statute or the decision,” " .. . 
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(1953) 40 A. I. R. 1953 S. C. 23 (27). — [Touching the reviaional jurisdiction of 
the High Court set out in s. 115, Civil P. C.] “A large number of case3 have been 
collected in Edn. 4 of Chitaley & Rao’s Code of Civil Procedure (vol i) which only serve 
to show that the High Courts have not always appreciated the limits of the jurisdiction 
conferred by this section.” 

(1949) 36 A. I. R. 1949 P. C. 156 (158). — Sir o ' 1 ni Beaumont _“There have 

been no doubt, decisions in some High Courts in India wh :.i lend support to the view 
upon which the Judges acted. The cases are collected in Edn. 4 of Chitaley and Rao on 
the Code of Civil Procedure Vol. I, page 1105.” 

(1949) 15 Malayan L. Jour. 134 (135 )—Per Story J .—“On the point relating 
to section 127, Civil Procedure Code (corresponding to o. 9, k. 13 in Indian Civil P. C.), 
raised in this appeal .... A. I. R. Commentaries, Code of Civil Procedure (4th Edition, 
1944) at page 1755 states: ‘But a person who is not a party though he may be interested 
in the suit is not entitled to apply under this rule’ .... Agreeing with the view 3 
expressed above, I am of the opinion that section 127, Civil Procedure Code, is not 
available to a person who is not a party to the suit . . . .” 

A. I. R. 1954 J & K 39 (Vol. 41 C. N. 20 Pr. 3) — “A reference to Note 14 
of the Chitaley’s Code of Civil Procedure (Act V of 1903) under 0. 20, R. 11 (1951 Edn. 
at p. 2114; would show that where an order.appealable. ” 

A. I. R. 1954 Kutch 31 (Vol. 41 C. N. 14 Pr. 2) — “The question raised is 
discussed in A. I. R.’s Commentaries on the Code of Criminal Procedure, Fourth Edn., 

at p. 2513 under the caption Dismissal of aj^peal.conviction’; The learned 

authors observe that.” 


A I. R. 1954 Madras 214 (Vol. 41, C. N. 89 Pr. 3) —“But a Criminal 
Court, as well pointed out in the exhaustive analysis in Chitaley and Annaji Rao’s 
Criminal Procedure Code, Vol. Ill, (1950) Edn., p. 2862 is not expected, under the 
provisions of S. 517 to ‘try’ civil cases.(Note 12 quoted and approved). 

A. I. R. 1954 Mysore 1 (Vol. 41 C. N. 1 Pr. 12) ‘ ‘As however, rightly 

observed in the Commentary on the Code of Civil Procedure by Chitaley and Annaji Rao 

on 8. 38 while dealing with the decision of the Privy Council referred to above, (a. I. R. 

1916 p. c. 16) The dbci&ion.same property* — (Passage from Commentary 

quoted and approved). 

. A I R - 1954 Punjab 124 (Vol. 41 C. N. 63 Pr. 6) —‘In long line of 
decisions it has been held that taking symbolical possession .adverse 

T * . j • . , . , , _ -f ^ cases quoted in paragraph 65 of Chitaley’s 

.Limitation Act, Vol. Ill, under Arts. 142 and 144.” 


A I. R. 1954 Saurashtra 88 (Vol. 41 C. N. 38 Pr. l) — “On this point we 
“fy to the Commentary of Chitaley and Rao on the Criminal Procedure Code, 

ly&O Edn., pages 3008 and 3009 wherein the learned authors have discussed the 

conflicting rulings and expressed their opinion that irrespective of.S. 256.” 

(The authors’ view is approved.) 


a A ; L R- 1954 Saurashtra 66 (Vol. 41 C. N. 33 Pr. 19)(F.B.) Per Chliatpar 

A reference to Chitaley and Kao's C. P. Code Note 12 on S. 115 will show the 

numerous instances where High Courts have interfered in revision under this clause 
(cl. (c) of S. 115). ” 

A. I. R. 1953 Calcutta 777 (Vol. 40 C. N. 293 Pr. 8)—“The question 

naturally arose also before 1923 whether and when the successor-in-office. 

ins predecessors. The general trend of decisions was that the word ‘court’ implied 

* • ; ; ; • • ™*J*cceeaoT.in. office. (Vide Chitaley and Rao’s Criminal Procedure Code, 
JNote 1 to b. 559). 


With VI R u 1953 Pu ? jab 298 <Vol. 49 C. N. 133 Pr 5) — “I am unable to agree 

submission. In the prosont case tho decree was a conditional one, the 

' ein 8 the payment of Rs. 5535-5-8 and tho appellant wanted to get rid of 
tl0n ' He If' 1 therefore to value his appeal according to this sum because the 
couit.fee was payable on thts amount. This has been stated in Chitalev’s hook on the 
Court-fees Act at page 431 under Sch. 1 , Art. 1, Note 7. >• ' 











